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AMENDMENTS  TO  RULES. 


UNITED  STATES  CTEtCUlT  COXJBT  OF  APPEALS. 
Ninth  Carcuit. 


23 


s 


[Paragraph  8  of  nile  23  was  amended  March  2,  1900,  bo  as  to  read  as 
follows:] 

8.  At  the  time  of  .filing  the  record  and  docketing  the  cause,  coun- 
sel for  the  plaintiff  in  error  or  appellant  in  patent  cases  may  furnish 
the  clerk  with  copies  of  patent-office  drawings  -and  specifications  to 
be  used  as  inserts,  and  the  same,  if  in  proper  form  and  of  convenient 
size,  shall  be  us^  in  printing  the  record. 

28.» 

[Bole  28  was  amended  March  2,  1900,  so  as  to  read  as  follows:] 

OPINIONS  OP  THE  COURT. 

The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this  court  for  preservation,  and  when  so  filed  thej  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

t  For  rule  23,  as  amended,  see  81  G.  G.  A.  czxzvli.,  90  Fed.  cxxxvll. 

•  For  rale  28,  as  orlginall j  adopted,  see  81  O.  C.  A  dxvU.,  90  Fed.  dxrlL 
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JUDGES 

OF  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  HORACE  QRAT,  Circuit  Justice Washington,  D.  O. 

Hon.  LB  BARON  B.  COLT.  Circuit  Judge Bristol.  R.  L 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland,   Me. 

Hon.  NATHAN  WBBB,  District  Judge,  Maine Portland,  Me. 

Hon.  BDOAR  ALDRICH,  District  Judge.  New  Hampshire Littleton,  N.  H. 

Hon.  FRANCIS  a  LOWELL,  District  Judge.  MassachusetU Boston.  Mass. 

Hon.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island •...Providence,  R.  L 

SECOND  CIRCUIT. 

Hon.  RUFUS  W.  PECKHAM,  Circuit  Justice Washington,  I>.  C. 

Hon.  WILLIAM  J.  WALLACE,  Circuit  Judge Albany,  N.  T. 

Hon.  E.  HENRT  LACOMBE,  Circuit  Judge New  York.  N.  T. 

Hon.  NATHANIEL  8HIPMAN,  Circuit  Judge Hartford,  Conn. 

Hon.  WILLIAM  K.  I'OWNSEND,  District  Judge,  Connecticut New  Haven,  Conn. 

Hon.  ALFRED  C.  COXE,  District  Judge,  N.  D.  New  York Utlca.  N.  Y. 

Hon.  ADDISON  BROWN.  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  EDWARD  B.  THOMAS,  District  Judge.  B.  D.  New  York.... 29  Liberty  St,  New  York. 
Hon.  HOYT  ^  WHEELER.  District  Judge,  Vermont Brattleboro,  Vt 

THIRD  CIRCUIT. 

Hon.  OBOROE  SHIRAS,  Jr.,  Circuit  Justice • Washington,  D.  C. 

Hon.  MARCUS  W.  ACHESON.  Circuit  Judge PitUburgh,  Pa. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  GEORGE  GRAY,  Circuit  Judge Wilmington,  Del. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware Wilmington.  Del. 

Hon.  ANDREW  KIRKPATRICK.  District  Judge,   New  Jersey Newark.  N.  J. 

Hon.  JOHN  B.  McPHERSON,  District  Judge.   E.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  JOSEPH  BUFFINGTON.  District  Jud^,  W.  D.  Pennsylvania ^PitUburgh,  Pa. 


FOURTH  CIRCUIT. 


Hon.  MELVILLE   W.  FULLER,  Circuit  Justice Washington.  D.  C. 

Hon.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  CHARLES  H.  SIMONTON.  Circuit  Judge Charieston.  S.  0. 

Hon.  THOMAS  J.  MORRIS.  District  Judge.  Maryland Baltimore.  Md. 

Hon.  THOMAS  R.  PURNELL.  District  Judge.  E.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  HAMILTON  G.  EWART,  Dlst.  Judge.  W.  D.  North  CaroUna  ..  HenderaonTiUe,  N.  G. 
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Hon.  WILLIAM  H.  BRAWLET,  District  Judge,  B.  and  W.  D.  Soutb  Car.  .Charleston.  8.  C. 

Hon.  EDMUND  WADDILL.  Jr..  District  Judge.  E.  D.  Virginia Richmond.  Va. 

Hon.  JOHN  PAUL,  District  Judge.  W.  D.  Virginia.: Harrisonburg,  Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge.  West  Virginia Parkersburg,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE,  Circuit  JusUce Washington,  D.  0. 

Hon.  DON  A.  PARDEE.  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  Mccormick,  circuit  judge Dallas.  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge HuntSTllle,  Ala. 

Hon.  JOHN  BRUCE,  District  Judge,  M.  and  N.  D.  Alabama Montgomery,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge.  S.  D.  Alabama Mobile.  Ala. 

Hon.  CHARLES  SWAYNB,  District  Judge.   N.   D.   Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida JacksonTllle,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia AUanta,  Ga. 

Hon.  EMORY  SPEER.  District  Judge,  S.  D.  Georgia Macon,  Qa. 

Hon.  CHARLES  PARLANGE,  District  Judge.  E.  D.  Louisiana New  Orleans.  La. 

Hon.  ALECK  BOARMAN.  District  Judge,  W.  D.  Louisiana Shreveport.  La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  S.  D.  Mississippi Kosciusko.  Miss. 

Hon.  DAVID  E.  BRYANT.  District  Judge.  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Ft.  Worth.  Tex. 

Hon.  THOMAS  8.  MAXEY,  District  Judge.  W.  D.  Texas .Austin,  Tex. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington,  D.  a 

Hon.  WILLIAM  H.  TAFT.  Circuit  Judge.^ Cincinnati,  Ohio. 

Hon.  HENRY  F.  8EVERENS,  Circuit  Judge.* i Cincinnati,  Ohio. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge NashviUe,  Tenn. 

Hon.  WILLIAM  R.  DAY,  Circuit  Judge.  .^ Canton,   Ohio. 

Hon.  WALTER  EVANS.  District  Judge.  Kentucky Louisrllle,  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge,  E.  D.  Michigan Detroit,  Mich. 

Hon.  GEORGE  P.  WANTY.  District  Judge,  W.  D.  Michigan.* Qrand  Rapids.  Mich. 

Hon.  AUGUSTUS  J.  RICKS.  District  Judge.  N.  D.  Ohio '. Cleveland.  Ohio. 

Hon.  ALBERT  C.  THOMPSON.  District  Judge.  S.  D.    Ohio  Cincinnati.  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  B.  and  M.  D.  Tennessee.... Chattanooga.  Tenn. 
Hon.  ELI  S.  HAMMOND.  District  Judge,  W.  D.  Tennessee Memphis.  Tenn. 


SEVENTH  CIRCUIT. 


Hon.  HENRY  B.  BROWN.  Circuit  Justice Washington,  D.  0. 

Hon.  WILLIAM  A.  WOODS,  Circuit  Judge Indianapolis,  Ind. 

Hon.  JAMES  G.  JENKINS.  Circuit  Judge Milwaukee,  Wis. 

Hon.  PETER  S.  GROSSCUP,   Circuit   Judge  Chicago.   IlL 

Hon.  CHRISTIAN  C.  KOHLSAAT.   District  Judge.   N.   D.   Illinois Chicago 

Hon.  WILLIAM  J.  ALLEN,  District  Judge.  S.  D.  Illinois Springfield,  111. 

Hon.  JOHN  H.  BAKER,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge.  E.  D.  Wisconsin Sheboygan.  WU. 

Hon.  ROMANZO  BUNN.  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  a 

Hon.  HENRY  C.  CALDWELL.  Circuit  Judge Little  Rock.  Ark. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul,  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge SL  Louis,  Mo. 


*■  Resigned  March  15.  1900. 

*  Appointed  to  succeed  William  H.  Taft,  March  16,  1900. 

■  Term  began  March  16,  1900. 
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Hon.  JOHN  A.  WILLIAMS,  District  Judge,  E.  D.  Arkansas LltUe  Rock.  Ark. 

Hon.  JOHN  H.  ROGERS.  District  Judge,  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  MOSES  HALLETT.  District  Judge,  Colorado Denver.  Colo. 

Hon.  OLIVER  P.  SHIRAS.  District  Judge,  N.  D.  Iowa Dubuque.  Iowa. 

Hon.  WILLIAM  C.  HOOK.  District  Judge.  Kansas Leavenworth,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge.  Minnesota Minneapolis.  Minn. 

Hon.  ELMER  B.  ADAMS.  District  Judge.  E.  D.  Missouri St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS.  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge.  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  Dakota Fargo.  N.  D. 

Hon.  JOHN  B.  GARLAND,  District  Judge.  South  Dakota Sioux  Falls.  8.  D. 

Hon.  JOHN  A.  MARSHALL.  District  Judge.  Utah Salt  Lake  City.  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge.  Wyoming Cheyenne,  Wya 


NINTH  CIRCUIT. 


Hon.  JOSEPH  McKBNNA,  Circuit  Justice Washington,   D.   C. 

Hon.  WM.  W.  MORROW.  Circuit  Judge San  Francisco,  CaL 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge PorUand,  Or. 

Hon.  ERSKINB  M.  ROSS.  Circuit  Judge Los  Angeles.  Cal. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge.  N.  D.  California San  Francisco.  Cal. 

Hon.  CLIN  WELLBORN,  District  Judge,  S.  D.  CallfornU Los  Angeles.  Cal. 

Hon.  HIRAM  KNOWLES.  District  Judge.  Montana Helena,  Mont 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge.  Washington SeatUe.  Wash. 

Hon.  THOMAS  P.  HAWLEY.  District  Judge,  Nevada Carw>n  City,  Nev. 

Hon.  CHARLES  B.  BELLINGER.  District  Judge.  Oregon Portland.  Or. 

Hon.  JAMES  H.  BBATTY.  District  Judge.  Idaho • Boise  City,  Idaho. 

•Hon.  CHARLES  8.  JOHNSON,  District  Judge,  Alaska • Sitka. 


Digitized  by 


Google 


( 


Digitized  by 


Google 


CASES  REPORTED. 


Page 
A.  B.  Farqnhar  Co.  ▼.  National  Harrow  Co. 

(0.  C.) r.  160 

Ablowich,  In  re  (D.  CO 81 

A  Cargo  of  Sugar  ez  British  Ship  Benlarig, 

Mencke  V.  (D.  C.) 1 298 

Acme  Flexible  Clasp  Co.  y.  Cary  Mfg.  Co. 

(c. c.) :....:....  500 
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Alaska  Packers*  AssVln  re  (D.  C.) 334 

Alaska  S.  S.  Co.,  In  re  (D.  C.) 334 

Alaska  Treadwell  Gold-Min.  Co.,  Corbus  y. 

(D.  C.) 334 

Alderson,  Baltimore  Bailding  &  Loan  Ass'n 

Y.  (C.  6.  A.) 489 

Altman  Co.  y.  United  States  iC.  C.) 263 
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American    Sugar*Refining    Co.    y.    United 

States^  two  cases  (CCA.) 716 
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Board  of  0>m'rs  of  Cuyahoga  County,  Ohio, 

New  York  Life  Ins.  Ck>.  y.  (C  C) 846 
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OASES 

ARGUED  AND  DETERMINED 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS.: 


STICHTENOTH  T.  CBNTBAIi  STOCK  &  GRAIN  BXCH.  OP  CHICAGO. 
(Circuit  Court,  N.  D.  lUlnols,  N.  D.    January  23,.  1900.) 

1  JuRisDioTioN— Question— How  Raised. 

The  question  of  Jurisdiction  may  be  considered  on  motion  to  dismiss, 
though  a  plea  to  the  Jurisdiction  Is  the  better  practice. 
8.  Same— AcrnoN  for  Penalty.. 

An  action  for  treble  the  amount  lost  at  gambling, — one  half  thereof  to  go 
to  the  person  bringing  the  action,  and  the  other  half  to  the  county, — author- 
ized by  1  Starr  &  C.  Ann.  St  111.  1885,  p.  792,  c.  88,  S  182»  to  be  brought 
against  the  winner  by  any  person  In  case  the  loser  falls  to  sue  for  his 
losses.  Is  for  a  penalty,  and  cannot  be  taken  jurisdiction  of  by  a  federal 
court,  though  the  money  lost  belonged  to  plaintiff,  and  had  been  surrepti- 
tiously taken  by  the  loser. 

Rufus  S.  SimmonSy  for  plaintifl« 
0.  D.  Fallen,  for  defendant. 

JENKINS,  Circuit  Judge.  This  cause  comes  on  for  hearing  upon 
a  motion  by  the  defendant,  before  pleading,  to  dismiss  the  suit  for 
want  of  jurisdiction  here  to  entertain  it.  The  better  practice  is  to 
present  the  objection  by  a  plea  to  the  jurisdiction;  but  since  the 
federal  court  will  at  any  stage  of  the  case,  when  want  of  jurisdiction 
appears,  decline  to  further  proceed,  irrespective  of  the  manner  in 
which  the  want  of  jurisdiction  is  disclosed,  the  question  may  be  con- 
sidered under  the  present  motion. 

This  is  a  special  action  on  the  case  brought  by  the  plaintiff,  who 
alleges  herself  to  be  the  wife  of  one  William  Stichtenoth.  The 
amended  declaration,  in  substance,  after  asserting  the  necessary 
diverse  citizenship  of  the  parties,  alleges  that  prior  to  March  15, 1897, 
her  husband  took  and  misappropriated  her  money,  without  her  knowl- 
edge or  consent,  to  the  amount  of  ^20,660.63,  and  thereafter,  and 
prior  to  that  date,  by  "playing,  betting,  wagering,  and  gambling  upon 
certain  lots,  chances,  casualties,  and  unknown  and  contingent  events, 
such  as  the  rising  and  falling  of  market  prices  or  alleged  market 
prices,  and  speculating  and  dealing  in  futures  and  options  in  wheat, 
pork,  shares  of  stock  in  certain  corporations,  and  other  property 
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and  commodities,  with  the  defendant,  without  the  intention  on  the 
part  of  either  the  said  William  Stichtenoth  or  the  defendant  of 
actually  buying  or  selling  or  receiving  or  delivering,  or  engaging  in 
any  bona  fide  transaction  of  buying  or  selling,  any  products  or  com- 
modities, did  lose  to  the  defendant,  the  Central  Stock  &  Grain  Ex- 
change of  Qiicago^"  the  said  money  of  the  plaintiff;  that  such  moneys 
were  so  lost  more  than  six  months  prior  to  suit,  and  her  husband  did 
not  within  six  months  of  the  loss  sue  to  recover  the  money  so  by  him 
lost  and  paid,  and  the  defendant  has  not  repaid  the  same  to  her  said 
husband,  whereby,  as  it  is  alleged,  the  plaintiff  has  become  "entitled 
to  recover  from  the  defendant  treble  the  value  of  the  money  so  lost 
as  aforesaid,  c^cqprding  to  the  statutes  of  Illinois  in  such  cases  made 
..  ,4ind  pi^OfidB^  f rbm  the  defendant,  who  won  and  received  said  sums 
••  *-(tf  morf^  W  aforesaid,  wherefore  the  defendant  has  become  indebted 
, «  to.the.pk»nt;jfC*jn  ijfie  sum  of  sixty-one  thousand  nine  hundred  and. 
:  :/6ig§^Jolic  dftn&*rd*and  eighty-nine  cents,  and  costs  of  suit,— one- 
fialf  to  the  use  of  the  county  of  Cook,  in  the  state  of  Illinois,  and  one- 
half  to  the  use  of  the  plaintiff.    And  the  defendant,  though  requested 
so  to  do,  has  not  paid  said  sums  of  money,  or  any  part  thereof,  where- 
fore the  plaintiff  brings  this  her  suit  against  the  defendant  for  the 
said  sum  of  sixty-one  thousand  nine  hundred  and  eighty-one  dollars 
and  eighty-nine  cents,  and  prays  for  judgment  as  aforesaid,  and  for 
her  costs  herein." 
The  Criminal  Code  of  the  state  of  Illinois  provides  as  follows: 

"Whoever  contracts  to  have  or  give  to  himself  or  another  the  option  to  sell 
or  buy,  at  a  future  time,  any  grain,  or  other  commodity,  stock  of  any  railroad 
or  other  company,  or  gold,  or  forestalls  the  market  by  spreading  false  rumors 
to  influence  the  price  'of  commodities  therein,  or  comers  the  market,  or  at- 
tempts to  do  BO,  in  relation  to  any  of  such  commodities,  shall  be  fined  not  less 
than  $10  nor  more  than  $1,000,  or  confined  in  the  county  jail  not  exceeding  one 
year,  or  both;  and  aU  contracts  made  in  violation  of  this  section  shall  be 
considered  gambling  contracts,  and  shall  be  void."  1  Starr  &  G.  Ann.  St  1885, 
p.  791,  c.  38,  S  130.  "Any  person  who  shaU,  at  any  time  or  sitting,  by  play- 
ing at  cards,  dice  or  any  other  game  or  games,  or  by  betthig  on  the  side  or 
hands  of  such  as  do  game,  or  by  any  wager  or  bet  upon  any  race,  fight,  pas- 
time, sport  lot  chance,  casualty,  election  or  unknown  or  contingent  event 
whatever,  lose  to  any  person,  so  playing  or  betting,  any  sum  of  money,  or 
other  valuable  thing,  amounting  in  the  whole  to  the  .sum  of  $10,  and  shall  pay 
or  deliver  the  same  or  any  part  thereof,  the  person  so  losing  and  paying  or 
delivering  the  same,  shaU  be  at  liberty  to  sue  for  and  recover  the  money,  goods 
or  other  valuable  thing,  so  lost  and  paid  or  delivered,  or  any  part  thereof,  or 
the  full  value  of  the  same,  by  action  of  debt,  replevin,  assumpsit  or  trover,  or 
proceeding  in  chancery,  from  the  winner  thereof,  with  costs,  in  any  court  of 
competent  jurisdiction.  In  any  such  action  at  law  it  shall  be  sufficient  for  the 
plaintiff  to  declare  generaUy  as  in  actions  of  debt  or  assumpsit  for  money  had 
and  received  by  the  defendant  to  the  plaintiff's  use,  or  as  In  actions  of  replevin 
or  trover  upon  a  supposed  finding  and  the  detaining  or  converting  the  property 
of  the  plaintiff  to  the  use  of  the  defendant  whereby  an  action  hath  accrued 
to  the  plaintiff  according  to  the  form  of  this  act  without  setting  forth  the 
special  matter.  In  case  the  person  who  shaU  lose  such  money  or  other  thing, 
as  aforesaid,  shaU  not  within  six  months  really  and  bona  fide,  and  without 
covin  or  collusion,  sue,  and  with  effect  prosecute,  for  such  money  or  other 
thing,  by  him  lost  and  paid  or  delivered,  as  aforesaid,  it  shaU  be  lawful  for 
any  person  to  sue  for,  and  recover  treble  the  value  of  the  m(xiey,  goods,  chat- 
tels and  other  things,  with  costs  of  suit,  by  special  action  on  the  case,  against 
such  winner  aforesaid;  one  half  to  the  use  of  the  county,  and  the  other  to  the 
person  suing."    Id.  p.  792,  c.  38,  §  132. 
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It  has  been  ruled  by  the  supreme  court  of  Illinois,  in  Pearce  v. 
Poote,  113  111.  228,  that  transactions  such  as  are  stated  in  the  amend- 
ed declaration  are  within  the  prohibition  of  the  statute,  and  the 
amount  lost  may  be  recovered.  The  question  here  presented,  how- 
ever, is  this:  Whether  the  federal  court  will  entertain  a  suit,  not  by 
the  original  loser  to  recover  his  loss,  but  one  brought  under  the  stat- 
ute by  an  informer,  on  behalf  of  herself  and  of  the  county  of  Cook, 
to  recover  treble  the  amount  of  the  loss.  The  statute  is  clearly  highly 
penal  in  its  nature.  The  action  is  given,  not  to  restore  to  the  loser 
the  money  obtained  from  him  in  speculations  denounced  by  the 
statute,  but  in  the  event,  and  only  in  the  event,  of  the  failure  of  the 
loser  within  six  months  to  sue  for  a  recovery  of  the  money  or  prop- 
erty lost,  any  person  (a  total  stranger  to  the  loser  and  to  the  transac- 
tion) may  recover  treble  the  amount  of  the  loss, — one  half  of  the 
amount  to  go  to  him,  and  the  other  half  to  the  county  in  which  the 
'  transaction  was  had.  Such  a  recovery  is  permitted  against  the  win- 
ner by  way  of  punishment  for  his  violation  of  the  statute,  but 
the  recovery  in  no  part  inures  to  the  benefit  of  the  loser.  The 
statute  assumes  that  a  loser  in  such  a  transaction  is  not  to  be 
depended  upon  to  seek  restitution,  and,  that  the  winner  may  not 
escape  without  punishment,  it  provides  that  any  person  whatever 
may  recover  of  the  winner,  with  respect  to  a  transaction  in  which  he 
had  no  part  or  lot,  treble  the  amount  won  and  lost.  One  half  of  this 
amount  goes  to  the  informer,  for  his  diligence  and  philanthropy  in 
asserting  the  dignity  of  the  state;  the  other  half  goes  to  the  munici- 
pality within  whose  jurisdiction  the  violation  of  law  was  committed; 
but  the  entire  amount  is  imposed  as  a  fine  or  penalty  upon  the  winner 
for  his  violation  of  law.  I  can  conceive  of  no  statute  more  thoroughly 
penal  in  its  character,  and,  within  the  reasoning  of  the  supreme  court 
of  the  United  States  in  Huntington  v.  Attrill,  146  U.  S.  657,  13  Sup. 
Gt.  224, 36  L.  Ed.  1123, 1  apprehend  a  federal  court  cannot  take  juris- 
diction of  such  an  action.  The  courts  of  the  United  States  do  not  sit 
to  punish  offenders  against  the  law  of  the  state.  The  courts  of  a 
state  have  exclusive  jurisdiction  to  punish  all  infractions  of  its  crimi- 
nal law. 

But  it  is  urged  that  as  the  plaintiff  was  the  wife  of  the  loser,  and 
he  had  surreptitiously  taken  and  lost  her  money  in  the  speculative 
and  forbidden  transactions,  therefore  she  has  an  interest  which  ren- 
ders this  statute,  as  to  her,  not  penal,  and  brings  the  case  within  the 
definition  stated  by  Mr.  Justice  Gray  in  Huntington  v.  Attrill,  supra. 
It  is  there  said: 

"The  question  whether  a  statute  of  one  state,  which  in  some  aspects  may  be 
called  penal,  is  a  penal  law  in  the  International  sense,  so  that  it  cannot  be 
enforced  in  the  courts  of  another  state,  depends  upon  the  question  whether 
its  purpose  is  to  punish  an  offense  against  the  public  Justice  of  the  state,  or  to 
afford  a  private  remedy  to  a  person  injured  by  the  wrongful  act" 

Whether  a  statute  be  penal  is  not  dependent  upon  the  circum- 
stances which  surround  the  person  who  prosecutes  under  it.  It  de- 
pends, as  stated  by  Mr.  Justice  Gray,  upon  the  question  whether  the 
purpose  of  the  statute  is  to  punish  an  offender,  or  to  afford  a  private 
remedy  to  the  person  injured.    This  action  is  brought  under  the  stat- 
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ute  referred  to.  It  does  not  give  a  private  remedy.  It  is  not  requisite 
to  a  recovery  that  the  plaintiff  in  such  an  action  should  have  any 
private  interest  whatever  in  the  subject-matter  complained  of.  It  is 
brought,  and  can  be  brought,  only  upon  failure  of  the  loser  to  sue  to 
recover  his  loss  within  the  time  specified.  It  is  brought  to  recover 
treble  the  loss,  which  the  statute  permits  as  a  punishment  upon  an 
offender  against  the  law,  and  is  brought  by  her  as  an  informer,  and 
in  the  interest  of  herself  and  of  the  municipality  in  which  the  offense 
was  committed,  as  the  statute  directs.  All  that  is  alleged  with  re- 
spect to  her  ownership  of  the  funds  which  her  husband  used  and  lost 
in  speculation  is  mere  surplusage,  and  in  no  sense  adds  to  her  right 
of  recovery,  which  is  otherwise  complete.  The  allegations  in  that 
behalf  have  no  place  in  this  declaration.  Whether  outside  of  this 
statute  she  could  recover,  either  at  law  or  in  equity,  for  her  property 
wrongfully  taken  by  her  husband,  and  lost  in  speculation  to  the  de- 
fendant, need  not  now  be  considered.  Any  suit  therefore- must  pro- 
ceed upon  the  ground  that  the  title  to  the  propeily  had  not  passed, 
and  that,  tracing  her  money  into  the  hands  of  the  defendant,  she 
can  follow  and  recover  it;  but  that  is  not  this  case.  It  is  an  action 
in  the  nature  of  a  qui  tam  action,  wherein  a  plaintiff  is  a  mere  volun- 
teer, without  interest  in  the  subject-matter,  to  recover  under  this 
statute  the  treble  amount  of  the  loss  which  the  law  imposes  upon  an 
offender  for  the  infraction  of  the  law;  and,  to  recover  under  such  stat- 
ute, the  plaintiff  must  seek  her  remedy  in  the  courts  of  the  state 
whose  law  has  been  offended,  and  whose  punishment  is  sought  to  be 
imposed.  The  suit  will  be  dismissed  for  want  of  jurisdiction  of  the 
subject-matter. 


MILES  V.  NEW  SOUTH  BUILDING  &  LOAN  ASS'N  (AMERICAN  TRUST 
&  BANKING  CO.,  Intervener). 

(Circuit  Court,  N.  D.  Georgia.    January  5,  1900.) 

No.  1,077. 

1.  Insolvent  Corporation— Surr  for  Winding  up— PxRTiEa. 

A  trustee  holding  securities  of  a  corporation,  deposited  to  secure  its 
outstanding  bonds,  Is  a  proper  party  to  a  suit  in  equity  to  wind  up  the 
corporation  as  insolvent. 

3.  Samb— Ancillary  Rkceivkrship— Intervention. 

Where,  after  the  commencement  of  a  suit  to  wind  up  the  affairs  of  an 
insolvent  corporation  in  a  federal  court  in  the  district  of  its  domicile  an 
ancillary  suit  is  brought  in  a  federal  court  of  another  district,  in  which 
the  receiver  appointed  in  the  original  suit  is  made  ancillary  receiver,  and 
a  trustee  holding  assets  of  the  corporation  and  residing  in  such  district  is 
ordered  by  the  court  to  turn  the  same  over  to  the  ancillary  receiver  for 
collection,  such  trustee  is  entitled  to  Intervene,  and  become  a  party  to  such 
suit,  in  the  court  which  has  custody  of  the  fund,  and  have  its  rights  and 
duties  with  respect  to  its  trust  there  determined  and  enforced,  and  cannot 
be  compelled  to  go  into  another  jurisdiction,  where  the  original  suit  is 
pending. 

8,  Same— Rights  ov  Trustee  Holding  Assets. 

Where  a  corporation  which  has  issued  bonds,  and  to  secure  the  same 
has  deposited  securities  with  a  trustee  with  power  to  sell  the  same  on 
default  in  the  payment  of  interest,  becomes  insolvent,  and  the  tnutee  has 
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been  ordered  by  a  court  to  torn  the  securities  over  to  a  receiver  appointed 
In  a  suit  to  wind  up  the  affairs  of  the  corporation,  such  trustee  has  the 
right  to  Intervene  in  the  suit  for  the  protection  of  Its  trust,  although 
there  h^  been  as  yet  no  default 

In  Equity. 

On  June  2,  1899,  Mrs.  Feliciana  R.  Miles  filed  a  bin  in  the  United  States 
circuit  court  for  the  Eastern  district  of  Louisiana  against  the  New  South 
Building  &  Loan  Association,  *a  corporation  created  and  organized  under  the 
laws  of  Louisiana,  alleging  insolvency  of  the  corporation,  and  asking  that  a 
receiver  be  appointed,  and  the  affairs  of  the  corporation  wound  up.  On  June 
3,  1890,  a  receiver  was  appointed  as  prayed.  On  June  d,  1899,  Mrs.  Miles 
filed  an  ancillary  bill  in  the  United  States  circuit  court  for  the  Northern  dis- 
trict of  Georgia.  On  the  filing  of  this  bill  an  order  was  rendered  by  said 
court  taking  ancillary  Jurisdiction  of  the  cause,  and  recognizing  and  con- 
firming the  receiver  already  appointed.  At  the  time  the  bill  was  filed,  there 
were  in  the  hands  of  the  American  Trust  &  Banking  Company  securities  of 
the  association  to  the  amount  of  $447,466,  which  securities  were  held  by  the 
trust  company  under  a  trust  agreement.  The  receiver  demanded  of  the  trust 
company  the  surrender  of  said  securities,  which  was  refused.  On  July  3, 1899, 
the  receiver  presented  a  petition  to  the  circuit  court  of  the  United  States  for  the 
Northern  district  of  Georgia,  which  was  heard  by  Judge  Shelby,  praying  for  an 
order  directing  the  delivery  to  him  of  the  property  In  question.  For  decision 
rendered  in  said  case,  see  Miles  v.  Association  (C.  C.)  95  Fed.  919.  On  Sep- 
tember 20,  1899,  the  American  Trust  &  Banking  Company,  a  Georgia  corpora- 
tion, having  Its  home  in  the  Northern  district  of  Georgia,  filed  its  intervention 
In  the  United  States  circuit  court  for  the  Northern  district  of  Georgia,  in 
which,  after  setting  forth  the  status  of  the  litigation  prior  to  the  date  of 
the  bringing  of  its  intervention,  it  set  up  the  following  facts:  That  on  De- 
cember 14,  1891,  the  New  South  Building  &  Loan  Association  desired  to  issue 
bonds  and  secure  the  same  by  the  deposit  of  cash  or  certain  notes  and  other 
securities.  To  this  end  it  created  the  Manhattan  Trust  Company  of  New 
Tork  trustee,  and  entered  into  an  agreement  on  the  date  named  with  said 
trust  company,  in  which  it  was  stipulated  that  the  association  should  deposit 
with  the  trust  company  $100  in  cash  or  $125  in  securities  for  each  $100  of 
bonds  issued.  In  1893  and  1894  supplemental  agreements  were  entered  into, 
which  only  related  to  the  amount  of  bonds  to  be  issued  and  the  amount  of 
securities  to  be  deposited,  and  are  not  material  here.  On  June  23,  1898,  an 
agreement  was  entered  Into  between  the  association  and  the  American  Trust 
&  Banking  Company,  by  which  the  latter  company  was  substituted  as  trustee 
for  the  Manhattan  Trust  Company,  and  in  which  there  were  certain  other 
stipulations,  immaterial  here.  The  trust  agreement  provides,  as  it  now  stands, 
in  the  hands  of  the  American  Trust  &  Banking  Company,  that  upon  default 
in  the  payment  of  interest  the  trustee  shall  proceed  through  itself  or  through 
the  courts  to  realize  on  the  securities  in  its  hands  for  the  benefit  of  the 
bondholders.  The  American  Trust  &  Banking  Company  prays  that  it  may 
be  allowed  to  come  into  the  litigation  in  the  Northern  district  of  G^eorgia,  and 
that.  In  view  of  the  insolvency  of  the  association,  and  the  fact  that  It  is  being 
wound  up  in  the  courts,  the  bonds  may  be  declared  due  and  be  paid.  It  contains 
other  prayers  immaterial  for  present  purposes.  To  this  intervention  demurrers 
were  filed  by  the  complainant  and  the  receiver. 

Denegre,  Blair  &  Denegire,  for  complainant. 
Denegre,  Blair  &  Denegre  and  W.  A.  Wimbish,  for  receiver. 
Dorsey,  Brewster  &  Howell  and  Gray,  Brown  &  Bandolpb^  for 
intervener  American  Trust  &  Banking  Company, 

NEWMAN,  District  Judge.  In  determining  the  demurrers  filed 
by  Mrs.  Feliciana  E.  Miles,  complainant  in  the  original  bill,  and  Arm- 
strong, receiver,  to  the  intervening  petition  of  the  American  Trust 
&  Banking  Ck)mpany,  it  is  unnecessary  at  this  time  to  pass  upon 
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some  of  the  interesting  questions  ably  argued  by  counsel  at  the 
bar  and  in  briefs  subsequently  filed.  It  is  necessary,  however,  to 
decide:  (1)  Is  the  intervener  a  proper  party  to  this  litigation?  (2) 
May  ft  come  into  the  litigation  by  Intervening  petition  in  the  cir- 
cuit court  for  this  district?  (3)  Can  it  proceed  at  all  before  default 
in  the  payment  of  interest  on  tiie  bonds  secured  by  the  trust  agree- 
ment in  which  it  is  named  as  trustee? 

As  to  the  first  question,  it  can  scarcely  be  doubted  that  the  inter- 
vening trust  company  is  a  proper  party.  It  was  named  as  trustee 
to  hold  certain  notes  and  mortgages  of  the  association  which  were 
placed  in  its  hands  to  secure  bonds  and  other  obligations  of  the  as- 
sociation. As  the  association  is  now  in  the  hands  of  a  receiver, 
and  its  business  is  being  wound  up  for  the  benefit  of  persons  at  in- 
terest, the  trust  company  is  not  only  a  proper,  but  probably  a  neces- 
sary, party  to  the  cause. 

It  is  contended,  however,  that  the  trust  company  cannot  come 
into  the  circuit  court  for  this  district,  even  if  it  is  a  proper  party  to 
the  case.  The  claim  is  that,  if  it  becomes  a  party  at  all,  it  should 
be  in  the  cause  in  the  court  of  primary  jurisdiction  in  the  East- 
em  district  of  Louisiana.  So  far  as  the  demurrer  on  this  ground 
by  the  receiver  is  concerned,  it  may  be  answered  that  he  has  brought 
the  trust  company  into  the  litigation  in  this  district  by  his  motion 
filed  in  this  court  for  the  purpose  of  having  the  assets  of  the  asso- 
ciation in  the  hands  of  the  trust  company  turned  over  to  him  as  re- 
ceiver. He  filed  his  petition  in  the  court  in  this  district.  It  was  an- 
swered here  by  the  trust  company,  and  heard  and  decided  by  Cir- 
cuit Judge  Shelby  on  the  pleadings  in  this  district.  The  status  of 
the  trust  comx>any  in  the  litigation,  so  far  as  it  has  been  determined, 
is  to  be  gathered  from  proceedings  in  this  district.  Judge  Shelby, 
in  the  motion  referred  to  (95  Fed.  919),  while  directing  that  the  as- 
sets held  by  the  trust  company  should  be  turned  over  to  the  receiver 
to  be  collected,  ordered  that  the  money  realized  from  the  same  should 
be  deposited  by  the  receiver  with  the  trust  company.  He  seems  to 
have  reserved  any  rights  of  the  trust  company  for  further  deter- 
mination, and  simply  decided  the  question  of  possession  for  the  pur- 
pose of  reducing  the  securities  to  money.  In  concluding  his  opinion 
on  the  motion  to  turn  over  the  assets  to  the  receiver,  Judge  Shelby 
says:  ^Whether  or  not  the  trust  company  is  a  necessary  party  de- 
fendant to  the  bill  is  a  question  not  necessary  to  be  now  decided. 
If  it  is,  and  is  not  made  a  party,  it  would  be  permitted  to  intervene 
in  the  cause  by  petition  if  it  became  necessary  to  do  so  to  protect  or 
assert  any  Interest  Involved  in  the  suit."  While  learned  counsel  en- 
deavor to  give  this  expression  a  different  construction,  I  think  it  is 
fair  to  infer  that,  as  he  was  discussing  the  case  in  this  district,  the 
judge  had  reference  to  the  right  of  the  trust  company  to  intervene 
in  the  suit  in  this  district.  Especially  is  this  true  as  the  judge  di- 
rected, as  has  been  stated,  that  the  money  be  deposited  by  the  re- 
ceiver with  the  trust  company  in  this  district.  But,  independently 
of  the  decision  of  Judge  Shelby,  and  of  anything  to  be  gathered 
from  that  proceeding,  or  his  order  and  opinion,  an  ancillary  bill  is 
pending,  in  the  circuit  court  for  this  district,  and  this  is  the  home 
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of  the  trust  company.  The  securities  of  the  association  deposited 
.  with  the  trust  company  are  still  probably  in  contemplation  of  law, 
in  this  district,  the  naked  possession  being  in  the  receiver  for  collec- 
tion; and  it  would  seem  to  be  eminently  proper  that  any  peculiar 
rights  the  trust  company  may  have  should  be  enforced,  and  any  duty 
that  may  be  upon  it  discharged,  by  applying  to  the  circuit  court 
for  this  district.  There  is  no  reason  whatever  why  there  should  be 
any  conflict  between  the  court  for  the  Eastern  district  of  Louisiana 
and  the  court  for  this  district.  The  circuit  court  in  Louisiana  is 
the  court  of  primary  jurisdiction,  and  has  the  general  control  of  this 
case,  and  any  orders  that  may  be  entered  or  any  decree  made  in  this 
district  must  be  in  accordance  with  the  recognized  equity  practice  in 
federal  courts  concerning  courts  of  ancillary  jurisdiction. 

As  to  the  right  of  the  trustee  to  come  into  court  before  there  is 
default  in  the  payment  of  interest  on  the  bonds  secured  by  the  trust 
agreement,  it  is  only  necessary  to  say  that  the  affairs  of  the  asso- 
ciation are  being  liquidated  and  wound  up  by  a  receiver,  and  its 
inability  to  carry  out  the  purposes  for  which  it  was  organized  is 
conceded.  It  is  certainly  the  right,  if  not  the  positive  duty,  of  the 
trustee,  to  come  into  the  litigation,  and  set  up  the  trust  agreement, 
and  the  rights  of  the  beneficiaries  under  the  same.  What  relief  will 
be  granted  it  is  a  question  which  must  be  determined  as  the  case 
proceeds.  Much,  necessarily,  may  depend  upon  the  action  of  the 
circuit  court  in  Louisiana  having  general  control  of  the  litigation, 
when  its  orders  and  decrees  are  brought  to  the  attention  of  this  court. 

There  is  no  question  about  the  correctness  of  the  argument  that 
there  should  be  harmonious  and  concentrated  management  of  the 
affairs  of  the  association,  the  collection  of  its  assets  and  the  dispo- 
sition of  the  same,  and  nothing  whatever  will  be  done  in  this  court 
to  retard  or  prevent  it.  An  order  will  be  entered  overruling  the 
demurrer,  and  the  case  made  by  the  intervening  petitioner  wOl  be 
retained  in  this  court  for  such  further  action  as  may  be  necessary 
and  proper. 

The  bill  in  this  case  was  first  presented  to  Circuit  Judge  PABDEE, 
who  made  the  order  appointing  the  receiver,  and  who  authorized 
and  directed  the  filing  of  the  ancillary  bill  in  this  district.  He  has 
been  present  in  this  district  while  I  have  had  the  case  under  con- 
sideration, and  I  have  conferred  with  him  about  it,  and  have  also 
shown  him  this  opinion.  He  authorizes  me  to  state  that  he  con- 
curs both  in  the  conclusion  reached,  and  in  the  reasons  I  have  briefly 
given  for  the  same. 


AMERICAN  BUILDING  &  LOAN  ASS'N  v.  CARTER  et  ux. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  9,  1900.) 

No.  766. 

MORTQAGBS^COLLUSIVB  SaLB  UNDBR  MoRTOAOB  AFTBR  PaTMBKT  OF  DbBT. 

Evidence  considered,  and  held  to  establish  that  the  taking  up  of  a  note 
by  the  maker  was  a  payment,  and  not  a  purchase  on  behalf  of  his  mothei, 
whose  check  was  used  In  making  the  final  payment,  and  that  a  subsequent 
sale  of  property  under  a  trust  deed  securing  such  note  was  fraudu^t  and    ^ 
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Toldable  as  against  a  subsequent  mortgagee  which  to(&  its  mortgage  under 
an  agreement  that  the  lien  of  the  note  should  be  extinguished  out  of  the 
proceeds  of  its  mortgage. 

Appeal  from  the  Oircnit  Court  of  the  United  States  for  the  North- 
em  District  of  Texas. 
TJ.  P.  Short,  for  appellant 
Alexander,  Clark  &  Hall,  for  appellee. 

Before  PAKDEE  and  SHELBY,  Circnit  Judges, 

PARDEE,  Circuit  Judge.  The  transactions  out  of  which  the  suit 
arose  were  as  follows:  On  the  22d  day  of  June,  18S9,  James  B.  Simp- 
son made  a  conveyance  of  the  property  involved  in  this  litigation,  and 
located  in  Dallas,  Tex.,  to  J.  J.  Carter,  in  consideration  of  the  sum 
of  |3,000, — one-half  cash,  and  a  note  for  $1,500,  payable  12  months 
after  date,  with  interest  at  the  rate  of  10  per  cent,  per  annum,  a  lien 
being  retained  in  the  deed  of  conveyance  to  secure  the  payment  of 
this  note.  A  deed  of  trust  was  also  executed  at  the  time  to  secure 
the  payment  of  this  note,  but  this  d^d  of  trust  was  not  recorded  until 
January  6, 1892.  The  American  Building  &  Loan  Association,  on  the 
2d  day  of  October,  1889,  made  a  loan  of  $5,000  to  J.  J.  Carter  and  wife, 
Josephine  M.  Carter,  for  which  they  executed  their  bond  in  writing 
and  a  deed  of  trust  to  secure  the  payment  of  the  same  upon  the  prop- 
erty so  purchased  by  the  said  J.  J.  Carter  from  James  B.  Simpson. 
At  the  time  of  this  transaction  the  loan  association  had  no  actual  no- 
tice of  the  existence  of  the  deed  of  trust  executed  by  J.  J.  Carter  to 
secure  the  payment  of  the  f  1,500,  and  it  was  expressly  understood  be- 
tween J.  J.  Carter  and  Josephine  M.  Carter  and  the  association  that 
the  ji,500  vendor's  lien  note  should  be  paid  off  and  canceled  out  of  the 
proceeds  of  said  J5,000  loan.  The  by-laws  of  the  company  and  the 
laws  of  the  state  of  Minnesota  forbade  its  lending  money  except  upon 
first  liens  and  mortgages.  On  December  9, 1891,  default  having  been 
made  in  the  payment  of  the  bond,  the  American  Building  &  Loan 
Association  instituted  a  suit  in  equity  (No.  200,  equity  docket  of  the 
circuit  court)  to  foreclose  its  deed  of  trust  upon  the  property,  and 
made  J.  W.  Young  a  party  defendant  to  the  bill,  it  being  supposed 
that  James  B.  Simpson  had  transferred  the  note  for  f  1,500  executed 
by  J.  J.  Carter  to  the  said  J.  W.  Young,  and  that  the  latter  then  held 
the  same.  At  the  time  of  the  institution  of  this  suit  the  complainant 
therein  did  not  know  that  Mrs.  N.  J.  Carter  had  any  interest  in  said 
$1,500  note.  It  appears  that,  after  the  maturity  of  the  $1,500  lien 
note,  J.  W.  Young,  at  the  instance  of  J.  J.  Carter,  bought  from  James 
B.  Simpson,  the  then  holder,  the  said  note,  and  the  same  was  in- 
dorsed "Without  recourse"  by  said  James  B.  Simpson.  J.  W.  Young 
acquired  the  note  in  apparent  good  faith,  and  held  the  same  until 
the  5th  of  November,  1891.  During  the  time  Young  held  the  note, 
various  payments  were  made  thereon  by  J.  J.  Carter  and  his  agents, 
and  to  such  an  extent  that  on  the  5th  of  November,  1891,  the  amount 
due  thereon  had  been  reduced  to  the  sum  of  ?900.  J.  J.  Carter  testi- 
fies that  these  several  payments  made  upon  the  note  were  with 
moneys  furnished  by  his  mother,  Mrs,  Nancy  J.  Carter,  but,  taking 
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his  evidence  in  this  regard,  in  connection  with  hia  whole  evidence 
and  conduct  in  the  case,  we  are  not  inclined  to  the  opinion  that 
Carter's  evidence,  although  uncontradicted  by  any  other  witness,  im- 
ports absolute  verity.  On  the  5th  of  November,  the  note  was  taken 
up  by  J.  J.  Carter,  who  paid  the  balance  thereon — 1900— ^in  a  check 
drawn  by  his  mother  on  the  National  Exchange  Bank  of  Dallas,  Tex., 
where  the  mother  had  opened  an  account  on  the  19th  of  October,  1891. 
The  following  indorsement  appears  upon  the  note  (there  is  no  evi- 
dence showing  or  tending  to  show  when  it  was  made),  to  wit:  **Pay 
to  order  of  3Irs.  N.  J.  Carter.  J.  W.  Young.  Mrs.  J.  W.  Young,  per 
J.  P.  A.  Heintz.'* 

It  further  appears  from  the  evidence  that  on  the  6th  day  of  Janu* 
ary — long  prior  to  filing  the  answer  of  J.  J.  Carter  and  Josephine  M. 
Carter  in  the  original  suit — the  trustee  in  the  deed  given  by  J.  J. 
Carter  to  secure  the  f  1,500  lien  note,  which  deed  was  not  recorded  , 
unto  January  6,  1892,  sold,  after  notice  and  advertisement,  the  prop- 
erty in  controversy  to  Mrs.  Nancy  J.  Carter  for  the  apparent  coh- 
sideration  of  tl,000.  The  deed  executed  in  pursuance  of  this  sale  was 
not  filed  for  record  until  May  3,  1893.  The  evidence  further  shows 
that  prior  to  the  6th  of  January,  1892,  and  thereafter  until  her  death, 
in  1894,  the  said  Mrs.  Nancy  J.  Cari:er  resided  with  her  son,  J.  J. 
Carter,  and  that  thereafter  until  the  present  time  all  the  rents  and 
revenues  collected  on  the  said  property  have  been  received  by  Mrs. 
Nancy  J.  Carter  and  her  devisee,  Mrs.  Josephine  M.  Carter,  the  wife 
of  J.  J.  Carter.  It  appears  also  from  the  record,  on  the  28th  day  of 
February,  1885,  Mrs.  Nancy  J.  Carter  made  a  last  will,  devising  all 
her  property  among  her  two  sons,  two  daughters,  and  a  granddaugh- 
ter, share  and  share  alike,  with  the  exception  of  a  special  legacy  in 
favor  of  his  granddaughter;  that  on  the  22d  day  of  June,  1892, — ^very 
shortly  after  J.  J.  Carter  and  his  wife,  Josephine  M.  Carter,  filed  their 
answer  in  the  original  suit  of  foreclosure, — ^Mrs.  Nancy  J.  Carter 
added  a  codicil  to  her  vrill,  giving  and  specially  devising  to  Mrs. 
Josephine  M.  Carter,  the  wife  of  her  son,  J.  J.  Carter,  the  premises 
apparently  acquired  by  her  under  trustee^s  deed  aforesaid.  The  de- 
fendants J.  J.  Carter  and  Josephine  M.  Carter  filed  an  answer  to  said 
bill  on  June  9, 1892,  and  on  the  same  day  J.  W.  Young  filed  his  dis- 
claimer of  all  interest  in  or  right  to  the  properties.  The  case  was 
referred  to  a  master,  tried,  and  a  final  decree  rendered  July  16, 1895. 
This  decree  gave  judgment  for  the  complainant  therein  and  against 
J,  J.  Carter  for  the  amount  of  its  said  loan,  with  interest,  together 
with  a  foreclosure  upon  the  lands  involved  in  this  controversy,  against 
the  defendants  J.  J.  Carter  and  Josephine  M.  Carter,  and  ordered  a 
sale  of  the  property.  Although  various  attempts  were  made,  no 
final  sale  of  the  property  was  made  under  the  decree  of  July  16,  1895, 
and  on  October  8,  1896,  the  American  Building  &  Loan  Association, 
complainant,  filed  the  present  bill,  charging  the  facts,  among  others; 
of  the  sale  by  James  B.  Simpson  to  J.  J.  Carter  on  October  19,  1889; 
the  execution  of  the  vendor's  lien  note  for  (1,500  by  the  said  J.  J. 
Carter  to  the  said  James  B.  Simpson;  the  execution  of  the  deed  of 
trust  at  the  same  time;  that  it  was  not  recorded  until  January  6, 
1892;  the  loan  of  f  5,000  made  by  the  complainant  herein  on  October 
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2,  1889,  to  the  said  J.  J.  Carter  and  Joeephine  M.  Carter,  and  the 
execution  by  them  of  their  bond  and  deed  of  trust  to  secure  the  pay- 
ment of  the  same;  that  at  the  time  the  complainant  filed  its  original 
bill  it  had  instituted  inquiries  of  James  B.  Simpson  for  the  purpose 
of  discovering  the  then  holder  of  the  note,  and  found  that  it  had  been 
transferred  to  and  was  then  held  by  J.  W.  Young,  who  was  made  a 
party  defendant  to  that  suit;  that  the  f  1,500  vendor's  lien  note  was 
to  be  taken  up  with  this  loan,  but  that  defendant  J.  J.  Carter,  for  the 
purpose  of  cheating  and  defrauding  the  complainant,  and  depriving  it 
of  its  lien,  had  fraudulently  procured  a  transfer  of  the  note  from 
James  B.  Simpson  to  the  said  J.  W.  Young;  that  it  had  no  knowl- 
edge of  the  existence  of  the  deed  of  trust  until  after  the  sale  had  been 
made  under  the  same  by  the  trustee,  M.  L.  Robertson,  and  thei!i  only 
constructive  knowledge  under  the  statutes;  and  that  at  the  time  of 
the  institution  of  said  cause  complainant  had  no  notice  whatever  of 
any  transfer  to  Mrs.  N.  J.  Carter,  nor  of  any  claim  by  her  to  the  note. 
It  further  charges  that  the  note  was  really  paid  by  J.  J.  Carter,  and 
was  transferred  to  Mrs.  N.  J.  OBu*ter  merely  for  convenience;  that  the 
sale  made  by  M.  L.  Robertson,  trustee,  was  collusive,  and  made  for 
the  benefit  of  the  said  J.  J.  Carter,  and  for  the  purpose  of  defrauding 
his  creditors,  and  especially  the  complainant  herein;  that  the  said 
Mrs.  N.  J.  Carter  never  paid  any  consideration  whatever  for  said  note, 
nor  did  she  pay  any  consideration  whatever  to  the  trustee  for  said 
lands;  that  a  final  decree  was  rendered  in  the  former  cause.  No.  200, 
in  equity,  in  its  favor,  establishing  the  amount  due  it  from  said  J.  J. 
Carter  on  account  of  said  loan,  to  wit,  the  sum  of  (3,100,  with  inter- 
est at  the  rate  of  6  per  cent,  per  annum  from  January  1,  1891,  and 
10  per  cent,  on  the  entire  amount  as  attorney's  fees,  and  all  costs  of 
suit,  and  decreeing  a  foreclosure  of  its  lien  against  all  the  defendants 
therein,  and  a  sale  of  the  property  to  pay  the  judgment;  but  that  . 
there  was  never  any  final  sale  made  of  said  properties  undjer  said 
decree.  The  complainant  prays  that  the  deed  from  J.  J.  Carter  and 
wife  to  M.  ii.  Robertson,  trustee,  to  Mrs.  N.  J.  Carter  be  canceled,  set 
aside,  and  held  for  naught;  and  if  it  should  appear  that  the  said  Mrs. 
N.  J.  Carter  purchased  the  note  executed  by  J.  J.  Carter  to  the  said 
J.  B.  Simpson  with  her  own  means,  then  that  an  account  be  taken  of 
the  interest  accruing  upon  the  note,  and  of  the  rents  collected  by  the 
said  Mrs.  N.  J.  Carter  and  the  said  Josephine  M.  Carter,  as  well  as  an 
account  of  all  outlays  for  taxes,  repairs,  improvements,  or  other  ex- 
penses Incurred  upon  said  property,  and  that  the  balance  found  in 
their  hands,  or  in  the  hands  of  either  of  them,  be  ascertained,  and 
the  same  applied  to  the  payment  of  the  note  of  f  1,500  and  interest, 
and,  if  any  sum  should  remain  due  upon  the  note,  then  that  the  com- 
plainant be  allowed  to  pay  the  same  to  such  person  as  the  court  shall 
declare  to  be  entitled  to  .receive  it;  that  the  complainant  be  substitut- 
ed to  the  place  of  the  holder  of  said  note;  that  the  property  be  sold  un- 
der the  decree  of  the  court  already  rendered;  and  for  such  order  and 
decree  as  tiie  court  may  see  proper  to  render  in  this  cause,  and  for  all 
such  other  relief  as  in  equity  and  good  conscience  may  seem  proper  in 
the  premises,  etc.  J.  J.  Carter  and  his  wife,  Josephine  M.  Carter,  filed 
an  answer  to  this  bill  on  April  T,  1807,  in  which  they,  in  su^tance, 
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deny  that  the  complainant  was  without  knowledge  of  the  existence 
of  the  deed  of  trust  to  secure  the  payment  of  the  |1,500  note;  that 
its  existence  was  concealed;  that  J.  J.  Carter  was  the  owner  of  said 
|1,500  note;  that  the  |1,500  was  to  be  paid  out  of  the  loan;  that  J.  J. 
Carter  caused  jot  procured  the  transfer  to  be  made  to  Mrs.  N.  J.  Carter 
for  the  purpose  of  procuring  a  foreclosure;  and  that  there  was  col- 
lusion or  attempt  to  defraud  the  creditors  of  J.  J.  Carter,  or  that  the 
said  Nancy  J.  Carter  and  Josephine  M.  Carter  paid  no  consideration 
for  said  lands.  They  claim  that  the  entire  transaction  was  in  good 
faith;  that  Mrs.  Nancy  J.  Carter  purchased  the  note  from  J.  W. 
Young  with  her  own  separate  means,  and  became  thereby  the  owner 
of  the  same,  and  afterwards  that  she  became  the  owner  by  purchase 
at  trustee's  sale  of  the  property,  and  that  Mrs.  Josephine  M.  Carter 
became  the  owner  of  the  property  as  devisee  under  the  will  of  the 
said  Mrs.  Nancy  J.  Carter;  and  that  the  complainant  had  made  no 
effort  to  make  the  real  owner  of  said  note  a  party  for  the  purpose  of 
protecting  itself  against  the  f  1,500  vendor's  lien  note.  Otherwise,  the 
defendants  admit  generally  the  statements  of  the  bill,  and  that  Mrs. 
N.  J.  Carter  purchased  the  property  at  the  trustee's  sale  on  the  6th 
day  of  January,  1892,  and  afterwards  departed  this  life.  The  defend- 
ants state  that  the  said  Nancy  J.  Carter,  on  the  6th  day  of  January, 
1892,  took  possession  of  said  property,  and  continued  to  occupy  and 
possess  the  same  openly,  peaceably,  and  adversely  up  to  the  date  of 
her  death,  which  occurred  on  the  9th  day  of  March,  1894;  that  the 
said  Nancy  J.  Carter  departed  this  life  on  the  said  9th  day  of  March, 
1894,  testate,  and  by  the  terms  of  her  last  will  and  testament  devised 
and  conveyed  the  property  to  Josephine  M.  Carter;  that  the  will  was 
duly  filed  for  probate  on  the  20th  day  of  August,  1894,  and  afterwards 
duly  probated;  and  that  the  said  Josephine  M.  Carter  has  been  in 
possession  of  said  prox)erty,  holding  the  same  by  virtue  of  the  will  of 
the  said  Nancy  J.  Carter,  ever  since. the  death  of  the  said  Nancy  J. 
Carter. 
On  the  hearing  the  following  decree  was  rendered: 
"This  cause  came  on  to  be  heard  upon  the  pleadings  and  proof  In  the  case, 
and  thereupon,  upon  consideration  thereof.  It  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  sale  and  conyeyance  of  the  premises  in  controversy 
made  by  M.  L.  Robertson,  trustee,  to  Nancy  J.  Garter,  on  the  6th  day  of 
January,  1802,  mentioned  in  the  bill  and  answer  in  this  cause,  and  the  con- 
veyance and  bequest  of  said  property  by  the  said  Nancy  J.  Carter  to  the 
defendant  Josephine  M.  Carter,  were  made  with  the  Intent  to  defraud  the 
creditors  of  the  said  J.  J.  Carter,  and  particularly  the  plaintiff  In  this  cause, 
and  are,  therefore,  as  to  the  plaintiff,  voidable.  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the  said  sale  made  by  the  said 
Robertson,  and  the  bequest  of  said  property  by  the  said  Nancy  J.  Carter, 
deceased,  to  the  defendant  Josephine  M.  Carter,  ought  to  be  rescinded,  set 
aside,  and  for  naught  held;  and  th?  court  doth  order  and  decree  that  the 
said  conveyances  by  said  deed  and  will  be  declared  null  and  void,  and  orders 
and  directs  that  they  be  canceled.  And  it  appearing  to  the  court  that  the 
prior  incumbrance  existing  against  the  property  described  in  the  bill  and 
answer  herein  for  the  sum  of  $1,500,  payable  originally  to  James  B.  Simpson, 
and  afterwards  transferred  by  him  to  J.  W.  Young,  was  by  the  said  J.  W. 
Young  transferred  and  assigned  to  Nancy  J.  Carter,  deceased,  and  that  at  the 
time  of  the  transfer  there  was  unpaid  of  said  original  Indebtedness  the  sum 
of  $1,500,  which  said  sum  the  said  Nancy  J.  Carter  paid  to  the  said  J.  W. 
Young  as  a  consideration  for  said  transfer,  out  of  her  own  indlvld^i^  prop- , 
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erty.  And  It  farther  appearing  to  the  court  that  after  the  foreclosure  of  the 
said  deed  of  trust  on,  to  wit,  the  5th  day  of  January,  1892,  the  said  Nancy 
J.  Carter  took  possession  of  said  mortgaged  premises  under  the  foreclosure  of 
the  same  hereinbefore  declared  to  be  null  and  void,  and  that  she  remained  in 
possession  thereof,  enjoying  the  use  and  benefits  of  the  same  and  receiving 
the  rents  therefor  during  the  remainder  of  her  life;   that  the  said  Nancy  J. 

Carter  died  on  the  day  of ,  1894;    that  the  reasonable  rent  of 

said  property  during  the  time  the  said  Nancy  J.  Carter  was  in  possession, 
thereof  was  fifty  dollars  per  month,  and  that  the  said  rents  were  paid  to 
her;  that  she  devised  said  property  by  a  codicil  to  her  last  will  and  testa- 
ment to  the  defendant  Joseplilne  M.  Carter,  and  that  the  reasonable  rent  of 
said  property  since  the  death  of  said  Nancy  J.  Garter,  and  whilst  the  said 
Josephine  M.  Carter  has  been  in  the  possesion  thereof,  is  fifty  dollars  per 
month:  The  court  finds  and  adjudges  that  neither  the  said  Nancy  J.  Carter, 
whilst  she  was  in  possession  of  said  property,  nor  the  said  Josephine  M. 
Carter,  is  liable  to  account  for  the  rents  so  received  by  them,  and  that  the 
debt  secured  by  the  deed  of  trust  under  which  the  said  Nancy  J.  Carter 
purchased,  and  which  said  sale  is  hereby  set  aside,  is  not  entitled  to  credit 
for  said  rents,  and  that  neither  the  said  Nancy  J.  Carter  nor  Josephine  M. 
Carter  are  liable  to  account  for  the  same  at  the  suit  of  the  plaintiff  herein, 
nor  will  they  be  allowed  as  a  credit  upon  the  prior  mortgage  assigned  to  the 
said  Nancy  J.  Carter.  It  is  further  ordered,  adjudged,  and  decreed  that  Ihe 
plaintiff  maj  redeem  the  property  hereinafter  described  from  the  mortgage 
transferred  to  the  said  Nancy  J.  Carter  by  the  said  J.  W.  Young,  and  that 
the  amount  now  due  upon  said  mortgage  is  twenty-Six  hundred  and  sixty-five 
dollars,  and  that  upon  the  payment  of  the  said  sum  to  the  defendant  Josephine 
M.  Carter  by  the  complainant  herein'  within  forty  days  from  this  date  the 
said  Josephine  M.  Carter  and  J.  J.  Carter  are  hereby  ordered  and  directed  to 
assign  and  transfer  the  same  without  recourse  upon  them  to  the  plaintiff 
herein.  It  is  further  ordered,  adjudged,  and  decreed  that  R.  M.  Love,  master 
commissioner,  heretofore  appointed  by  this  court  to  execute  the  decree  ren- 
dered, in  this  cause  as  originally  adjudged  and  determined  on  the  9th  day 
of  March,  1894,  foreclosing  the  mortgage  lien  on  the  property  described  in 
complainant-s  bill,  ♦  ♦  ♦  be,  and  is  hereby,  directed  to  sell  the  said  above- 
described  premises  in  obedience  to  the  order  heretofore  made  as  above  stated, 
and  that  an  order  of  sale  issue  to  the  said  master  commissioner  in  accordance 
with  the  decree  heretofore  mentioned,  and  that  the  said  master  commissioner 
be,  and  he  Is  hereby,  directed  to  execute  the  said  Judgment  and  decree  as 
heretofore  rendered  in  said  cause  in  all  respects  as  therein  directed,  and  that 
the  sale  made  by  him,  the  said  master  commissioner,  be  made  subject  to 
the  indebtedness  secured  by  the  deed  of  trust  heretofore  existing  in  favor 
of  James  B.  Simpson,  and  herein  directed  to  reassign  and  transfer  to  the 
plaintiff,  and  that  the  proceeds  of  the  sale  of  the  premises  made  under  the 
order  to  be  issued  by  the  decree  of  this  court  be  applied  first  to  the  payment 
of  the  costs  of  this  litigation,  and  next  to  the  satisfaction  of  the  complainant's 
debt  and  any  sum  the  complainant  may  become  subrogated  to  under  this 
decree,  and  that  the  balance,  if  any,  be  paid  to  the  defendant  J.  J.  Carter. 
It  is  further  ordered  and  adjudged  that  the  plaintiff  do  have  and  recover  of 
the  said  defendants  its  costs  in  this  behalf  expended,  and  that  it  have  execu- 
tion therefor." 

The  complainant  herein  filed  its  assignments  of  error,  and  sued 
out  this  appeal. 

The  evidence  as  to  the  extinguishment  of  J.  W.  Young^s  interest  in 
the  ?1,500  lien  note,  while  decidedly  uncertain  in  many  respects,  is 
clear  to  the  effect  that  the  note  was  paid  by  J.  J.  Carter,  and  not  sold 
to  any  one.  J.  W.  Young  himself,  in  his  testimony,  speaks  only  of 
payments,  btit  says  that  all  were  made  to  his  wife  and  partner, 
Heintz;  the  last  payment  having  been  made  to  Heintz;  and  he 
(Young)  knows  nothing  about  any  transfer  or  indorsement.  He 
made  none  hiinselL    Mrsa  Young,  the  wife  of  J^  W.  Young,-  in  her 
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testimony,  speaks  only  of  payments  by  J.  J.  Carter.    Among  other 
things,  she  says: 

"Q.  Did  yon  finally  coBect  aU  that  was  due  you  on  account  of  said  notes? 
and,  if  you  did,  state  from  whom  you  received  the  said  installments,  and  what 
you  did  with  the  notes  which  the  entire  sum  coming  to  you  was  paid  off. 
A.  Tes.  We  finally  collected  all  that  was  due  on  said  note.  While  the  pay- 
ments, up  to  the  last  payment,  were  made  by  Mr.  Garter,  I  do  not  know 
whether  they  were  made  out  of  his  own  money  or  not  I  was  at  the  store 
of  my  husband  when  he  received  a  check  from  Mr.  J.  J.  Carter's  mother  for 
the  last  payment  on  the  note,  amounting  to  something  near  $1,000." 

Heintz,  the  partner,  was  not  examined,  nor  was  Mrs.  Nancy  J. 
Carter's  check  for  f 900,  with  which  the  final  payment  was  made,  pro- 
duced. The  answers  of  J.  J.  Garter  on  his  examination  are  shifty 
and  uncertain.  He  speaks  throughout  of  the  payments  made  on  the 
note;  sometimes  of  his  mother's  taking  the  note  up;  never  plainly 
swearing  that  his  mother  bought  the  note,  or  ever  intended  to  buy 
it.  There  is  no  evidence  that  Mrs.  Nancy  J.  Garter  ever  saw  the  note, 
or  directed  the  foreclosure  of  the  lien,  and  the  quick  care  she  took, 
soon  after  the  trustee's  deed  to  her,  to  secure  the  property  to  the  wife 
of  J.  J.  Carter,  is  lively  evidence  of  the  way  she  regarded  the  trans- 
action. Considering  the  undisputed  and  well-established  circum- 
stances attending  this  case  from  the  beginning,  and  particularly  the 
conduct  and  testimony  of  J.  J.  Garter,  we  are  forced  to  the  conclusion 
that  the  f  1,500  note  was  paid  and  taken  up  by  J.  J.  Carter,  and  that 
to  the  extent  therefor  he  used  moneys  obtained  from  his  mother, 
Mrs.  Nancy  J.  Carter.  The  same  were  obtained  by  him  as  loans  or 
advances  for  the  repayment  of  which  Mrs.  Nancy  J.  Carter  looked  only 
to  him,  and  in  no  respect  relied  on  the  property  or  the  lien  securing 
the  note;  and  we  think  that  the  circuit  court  should  have  so  found. 
This  conclusion  renders  it  unnecessary  to  consider  the  propositions 
advanced,  and  very  ably  discussed,  concerning  the  right  to  compel  an 
account  of  the  rents  and  profits  of  mortgaged  premises  from  a  mort- 
gagee or  lienholder  in  possession  for  the  benefit  of  a  junior  mortgagee. 
We  are  clear  that  the  equities  are  with  the  complainant  below,  appel- 
lant here,  and  that  the  decree  below,  while  properly  holding  the 
trustee's  sale  fraudulent  as  against  the  complainant,  should  have  gone 
further,  and  held  that  the  f  1,500  note  was  paid  and  satisfied,  and  the 
lien  thereof  extinguished.  The  decree  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  enter  a  decree  in  favor  of 
complainants  adjudging  the  f  1,500  lien  note  to  have  been  paid  and 
satisfied,  the  lien  thereof  extinguished,  and  that  the  sal6  and  convey- 
ance of  the  premises  in  controversy  made  by  M.  L.  Robertson,  trustee, 
to  Mrs.  Nancy  J.  Carter  on  the  5th  day  of  January,  1892,  were 
fraudulent  and  void  as  to  complainants,  and  that  the  same  be  can- 
celed; and,  further,  decreeing  that  the  final  decree  rendered  in  the 
court.below  in  the  case  of  the  American  Building  &  Loan  Association 
against  J.  J.  Carter  et  al.  (No.  200  of  the  equity  docket),  as  finally 
amended  and  rendered  on  July  16,  1895,  as  of  date  March  2,  1894,  be 
executed,  and  to  further  proceed  in  the  cause  as  equity  may  require. 
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NASHUA  SAV.  BANK  et  al.  v.  BURLINGTON  ELECTRIC  LIGHT  CO.  et  aL 

(Circuit  Court,  S.  D.  Iowa,  B.  D.    January  13»  1900.) 

Mortgages— Right  of  Bondholdkr  to  Foreclose  Trust  Deed. 

Defendant  corporation  issued  130  bonds,  secured  by  a  trust  d^ed,  30  of 
whicli  it  delivered  to  complainant  in  payment  for  property  purchased. 
It  subsequently  refused  to  pay  the  interest  on  such  30  bonds,  on  the  ground 
of  fraud  and  misrepresentation  in  regard  to  the  property,  but  continued  tp 
pay  the  interest  on  the  remaining  100.  The  trustee  refused  to  bring  suit 
to  foreclose  the  trust  deed,  to  which  a  majority  of  the  bondholders  o1> 
jected,  and  such  suit  was  brought  by  complainant  Held,  that  it  was  neces- 
sary to  determine  the  question  of  fraud  alleged'  by  defendant  before  it 
could  be  adjudged  that  defendant  was  guilty  of  any  default  which  entitled 
complainant  to  a  foreclosure,  and  that,  the  court  having  refused  to  permit 
defendant  to  plead  a  set-off  based  on  such  ground  in  the  foreclosure  suit, 
the  decision  of  such  suit  would  be  withheld  until  complainant  brought  an 
action  at  law  on  its  coupons,  in  which  such  questicm  could  be  adjudicated. 

This  was  a  suit  in  equity  by  a  bondholder  to  foreclose  a  trust  deed 
given  by  defendant  corporation  to  secure  an  issue  of  bonds  of  which 
complainant  held  a  part. 

E.  S.  Huston,  for  complainants. 
Walsh  Bros.,  for  defendants. 

SHIRAfi,  District  Judge.  In  order  to  reach  a  proper  understand- 
ing of  the  questions  now  presented  for  consideration,  it  may  not  be 
out  of  place  to  briefly  state  the  facts  in  the  case  as  they  appear  on 
the  record,  supplemented  by  the  admissions  of  counsel.  In  tiie  year 
1892  the  complainants  herein  were  the  owners  of  certain  bonds  issued 
by  the  Burlington  Steam-Heating  Company,  upon  which  suit  had  been 
brought,  a  decree  obtained  upon  which  sales  of  the  plant  and  prop- 
erty of  the  named  company  had  been  had,  and  0.  W.  Spalding,  as 
trustee  for  complainants,  had  become  the  purchaser  of  the  property 
at  sheriff's  sale,  holding  two  certificates  of  sale  as  evidence  of  such 
purchase.  In  the  month  of  July,  1892,  C.  W.  Spalding,  acting  as 
trustee  for  complainants,  acquired  the  legal  title  of  the  property  cov- 
ered by  the  certificates  of  sale,  and  by  written  agreement  conveyed 
the  same  to  the  J.  P.  Calnan  Construction  Company,  assigning  to  that 
company  the  certificates  of  sale  held  by  him,  and  thereupon  the 
Calnan  Construction  Company  assigned  the  Spalding  contract  and 
the  certificates  of  sale  to  the  Burlington  Electric  Lighting  Company, 
and  the  sheriff's  deeds  of  the  property  were  executed  to  that  company. 
Thereupon  the  electric  lighting  company  executed  and  delivered  to 
complainants  its  30  bonds,  for  (1,000  each,  coming  due  in  1912,  with 
annual  interest  payable  according  to  the  terms  of  the  interest  cou- 
pons thereto  attached;  these  bonds  being  so  executed  and  delivered 
to  complainants  in  payment  for  the  property  conveyed  by  C.  W.  Spald- 
ing, trustee,  through  the  Ccdnan  Construction  Company,  to  the  elec- 
tric lighting  company.  It  also  appears  that  the  latter-named  com- 
pany issued  its  other  negotiable  bonds,  100  in  number,  for  f  1,000 
each,  with  interest  coupons  attached,  which  are  now  owned  by  differ- 
ent parties,  and,  to  secure  the  total  issue  of  |130,000  of  its  bonds, 
the  company,  under  date  of  September  1, 1892,  executed  a  trust  deed 
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upon  its  fdant,  property,  and  franchises  to  the  New  York  Guaranty 
&  Indemnity  Company,  as  trustee,  which  trust  deed  was  duly  re- 
corded. It  further  appears  that  the  annual  interest  upon  the  bonds, 
other  than  the  30  bonds  owned  by  complainants,  has  been  paid,  and 
no  default  exists  thereon;  that,  upon  the  bonds  owned  by  complain- 
ants, the  interest  coming  due  September  1, 1895,  and  ever  since  then, 
has  not  been  paid  or  tendered;  that  it  is  claimed  on  behalf  of  the 
electric  lighting  company  that  in  bringing  about  the  sale  of  the  prop- 
jBrty  covered  by  the  sheriff's  certificates  of  sale  hereinbefore  referred 
to,  and  which  forms  the  consideration  for  which  the  30  bonds  owned 
by  complainants  were  issued  to  them  by  the  electric  lighting  company, 
a  fraud  upon  the  company  was  practiced,  in  misrepresenting  the 
actual  condition  of  the  boilers  and  mains  owned  by  the  Burlington 
Steam-Heating  Company,  which  property  was  conveyed  to  the  electric 
company,  and  which  proved  to  be  largely  out  of  repair,  and  required  a 
heavy  expenditure  of  money  and  labor  to  put  them  into  working  con- 
dition, and  for  this  reason  the  electric  company  refused  to  pay  inter- 
est to  complainants  on  the  bonds  held  by  them.  It  also  appears  that 
the  complainants  gave  notice  of  the  failure  to  pay  the  interest  on 
their  bonds  to  the  trustee,  and  demanded  that  it  take  action  for  de- 
claring the  principal  of  the  bonds  to  be  due  and  to  foreclose  the  trust 
deed;  that  the  trustee,  in  reply,  called  complainants'  attention  to  the 
question  whether,  under  the  terms  of  the  trust  deed,  the  trustee  could 
maintain  proceedings  in  foreclosure,  and  suggested  that  complainants 
should  bring  an  action  at  law  to  obtain  judgment  for  the  interest  in 
default;  that  thereupon  the  complainants,  on  April  2,  1897,  filed  the 
bill  in  this  case,  making  defendants  thereto  the  Burlington  Electric 
Lighting  Company,  the  Burlington  Electric  Bailway  Company,  the 
Burlington  Railway  &  light  Company,  and  the  trustee  in  the  mort- 
gage, whose  corporate  name  has  been  changed  to  the  Guaranty  Trust 
Company  of  New  York.  It  appears  that  on  November  27,  1897,  the 
electric  lighting  company  by  deed  conveyed  its  property  covered  by 
the  trust  deed  to  the  Burlington  Improvement  Company,  which,  in 
turn,  conveyed  the  property  to  the  Burlington  Railway  &  Light  Com- 
pany. To  the  bill  thus  filed  a  demurrer  was  interposed,  and  over- 
ruled, and  thereupon  the  trustee  filed  its  answer,  setting  up  the  pro- 
visions of  the  trust  deed,  and  averring  that,  under  the  facts,  the  com- 
plainants could  not  maintain  the  present  suit  for  foreclosure.  The 
electric  lighting  company  also  answered  the  bill,  and,  among  other 
matters,  it  set  forth  that  there  was  a  failure  of  consideration  of  the 
30  bonds  held  by  complainants,  in  that  there  had  been  false  repre- 
sentations made  with  regard  to  the  actual  condition  of  the  boilers 
and  mains  of  the  Burlington  Steam-Heating  Company,  for  the  pur- 
chase price  of  which  the  bonds  held  by  complainants  were  issued,  it 
being  averred  that  the  damage  resulting  therefrom  was  the  sum  of 
117,000,  wliich  it  was  prayed  might  be  set  off  against  any  sum  found 
due  complainants.  On  behalf  of  complainants,  exceptions  were  filed 
to  the  portions  of  the  answer  setting  up  the  alleged  failure  of  con- 
sideration, and,  upon  a  hearing,  the  exceptions  were  sustained,  upon 
the  ground  that  the  defendant  had  a  plain  and  adequate  remedy  at 
law  to  recover  the  damages  claim^    Thereupon  the  defendant 
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the  Burlington  Electric  Lighting  Company  asked  leave  to  file  an 
amendment  to  its  answer  and  a  cross  bill^  in  both  of  which  were  set 
forth  the  facts  upon  which  that  company  claimed  that  it  had  a  cause 
of  action  against  complainants  for  the  false  representation  claimed 
to  have  been  made  as  an  inducement  to  the  purchase  of  the  plant  of 
the  steam-heating  company,  and  it  sought  to  present  this  claim  as 
a  defense  to  the  foreclosure  proceedings.  A  hearing  was  had  before 
Judge  Woolson,  on  the  application  for  leave  to  file  the  amendment  to 
the  answer  and  the  cross  bill,  and  the  record  contains  his  opinion, 
in  writing  upon  the  matters  submitted;  it  being  therein  held  that  the 
amendment  to"  the  answer  presented  the  same  allegations  to  which 
the  exception  had  already  been  sustained,  and  that,  as  the  issues  ten- 
dered by  the  cross  bill  seemed  to  be  almost  exclusively,  if  not  entirely, 
touching  the  entire  issue  of  the  bonds  included  in  the  trust  deed,  and 
as  the  holders  of  the  majority  of  the  bonds  were  not  before  the  court, 
therefore  leave  should  not  be  granted  to  file  the  cross  bill.  Thfe  opin- 
ion clearly  recognizes  the  fact  that  the' issue  sought  to  be  tendered  by 
the  proposed  amendment  and  cross  bill  is  one  that  in  some  form 
should  be  heard  and  decided,  and,  while  it  is  not  made  plain,  I  con- 
strue the  opinion  as  an  intimation  to  counsel  that  the  question  of 
fraud  in  the  sale  of  the  heating  plant  should  be  heard  and  determined 
in  a  law  action.  On  the  19th  of  October,  1899,  an  application  was 
filed  asking  leave,  on  behalf  of  the  Burlington  Railway  &  Light  Com- 
pany, to  file  an  amended  and  substituted  answer,  in  which  the 
charges  of  fraud  in  the  sale  of  the  heating  plant  are  reiterated,  and 
the  damages  alleged  to  have  resulted  therefrom  are  sought  to  be  set 
off  against  the  sums  claimed  to  be  due  to  complainants.  Under  date 
of  October  20,  1899,  an  entry  appears  reciting  that  the  case,  having 
been  fully  heard,  is  submitted  and  taken  under  advisement;  but  this 
entry  does  not  deal  with  the  application  for  leave  to  file  an  amended 
answer,  and,  as  counsel  for  complainants  properly  wish  to  reserve  the 
right  to  put  in  further  evidence  in  case  leave  is  granted  to  file  the 
amended  answer,  the  entry  above  cited  cannot  be  given  force,  as  a  re- 
hearing must  be  had  in  the  matter.  The  application  is  therefore  now 
before  the  court,  and  it  is  strongly  urged  by  complainants  that  it  is 
nothing  but  a  repetition  of  the  leave  asked  from  the  court  and  refused 
by  Judge  Woolson,  and  that  the  judge  now  hearing  the  case  should 
not  rehear  questions  decided  by  him,  but  should  only  deal  with  the 
record  as  he  left  it. 

It  is  a  matter  of  regret  that,  owing  to  the  untimely  death  of  Judge 
Woolson,  the  case  must  be  brought  up  for  disposition  before  a  judge 
who  cannot  have  the  benefit  of  the  knowledge  Judge  Woolson  had  of 
the  past  history  of  the  case,  and  who  is  compelled  to  seek  out  the  view 
he  had  of  the  proper  course  to  be  pursued  from  a  record  which  is  not 
as  clear  as  it  ought  to  be,  in  order  to  enable  the  court  to  discern  with 
certainty  the  course  he  intended  to  take  in  disposing  of  the  issues  in- 
volved. 

The  situation  as  it  is  now  made  to  appear  to  the  court  is  as  follows: 
The  complainants,  being  the  owners  of  f30,000  out  of  a  total  of 
f  130,000,  of  the  bonds  secured  by  the  trust  deed  sought  to  be  fore- 
closed, ask  a  decree  of  foreclosure  on  the  ground  that  the  interest 
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coming  due  on  their  bonds  has  not  been  paid  since  September  1, 1895. 
It  appears  that  the  interest  on  the  $100,000  of  bonds,  owned  by 
parties  other  than  complainants,  has  been  paid  up,  and  that  the  earn- 
ings of  the  mortgaged  property  have  been  sufficient  to  pay  the  inter- 
est on  complainants  bonds  also,  but  such  xmyment  has  not  been  made, 
because  the  mortgagor  claims  that  a  valid  set-oflf  exists  in  its  favor, 
growing  out  of  misrepresentations  made  to  induce  the  purchase  of 
the  heating  plant,  which  formed  the  consideration  for  the  30  bonds 
owned  by  complainants.  The  majority  of  the  bondholders  in  number 
and  amount  are  opposed  to  a  foreclosure  of  the  trust  deed,  and  the 
trustee  therein  named  has  not  deemed  it  to  be  its  duty  to  institute 
foreclosure  proceedings.  Thereupon  the  complainants  have  brought 
the  present  suit  in  equity,  and  the  mortgagor,  by  answer  and  by  cross 
bill,  endeavored  to  present  the  question  of  its  claim  for  damages, 
based  upon  the  alleged  misrepresentations  in  the  sale  of  the  heating 
plant.  In  its  previous  action,  the  court,  speaking  through  Judge 
Woolson,  while  recognizing  the  right  of  the  mortgagor  to  be  heard 
in  support  of  its  claim  to  a  set-off,  has  ruled  that  it  could  not  be 
presented  in  the  way  «,ttempted,  to  wit,  by  answer  or  by  cross  bill, 
but  intimated  that  it  would  be  a  proper  subject  for  an  action  at  law. 
The  defendants  now  ask  to  be  permitted  to  raise  the  issue  by  an 
amended  answer  to  the  bill  for  foreclosure,  and  it  is  objected  that  the 
right  so  to  do  has  already  been  refused  by  the  court,  and  the  record 
so  shows. 

On  behalf  of  the  defendants,  it  is  contended  that  the  complainants 
have  not  the  right  to  ask  a  foreclosure  of  the  trust  deed  against  the 
wishes  of  the  majority  of  the  bondholders,  when  the  facts  show  that 
the  earnings  of  the  property  are  sufficient  to  pay  the  yearly  interest, 
and  that  the  reason  why  the  interest  has  not  been  paid  to  complain- 
ants is  because  the  mortgagor  has  a  set-off  larger  in  amount  than  the 
overdue  interest  claimed  by  complainants.  If  it  be  true  that  there  ' 
exists  on  behalf  of  the  mortgagor  a  valid  set-off,  as  claimed,  it  would 
seem  clear  that  a  court  of  equity  would  not  grant  a  decree  for  the 
foreclosure  of  the  trust  deed  against  the  protest  of  the  majority  of 
the  bondholders,  because  such  action  would  not  be  needed  to  protect 
the  rights  of  the  complainants.  If  there  exists  a  valid  set-off  against 
the  amount  of  the  unpaid  interest,  that  is  a  sufficient  reason  why  the 
court  should  refuse  to  grant  the  decree  of  foreclosure.  If  such  set- 
off does  not  in  fact  exist,  then  the  defendants  are  in  default,  and  it 
would  be  the  duty  of  the  court  to  require  the  interest  to  be  paid,  and, 
upon  a  failure  to  make  pronipt  payment,  the  court  would  doubtless 
be  able  to  grant  a  decree  of  foreclosure. 

The  proper  disposition  of  this  case,  therefore,  hinges  upon  the  ques- 
tion of  the  existence  of  a  valid  set-off  in  favor  of  the  mortgagor  as 
against  the  debt  due  complainants,  and  evidenced  by  the  bonds  and 
coupons  held  by  them.  The  mortgagor,  from  the  banning  of  the 
foreclosure  proceedings,  has  sought  to  present  the  question  of  the 
set-off  by  way  of  answer  and  cross  bill,  but  the  court,  speaking 
through  Judge  Woolson,  has  held  that  it  is  a  question  proper  to  be 
considered,  but  that  it  could  not  be  presented  to  the  court  by  answer 
or  cross  bill  In  the  foreclosure  proceedings.    Under  tiliis  position  of 
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the  case,  as  it  appears  of  record,  I  deem  it  my  duty  to  follow  the  rul- 
ings made  by  Judge  Woolson,  and  to  refuse  the  application  for  leave 
to  file  the  amended  answer,  because  the  answer  seeks  to  present,  in 
that  way,  the  question  of  the  set-off  based  upon  the  alleged  misrepre- 
sentations in  the  sale  of  the  Burlington  heating  plant,  and  which 
Judge  Woolson  refused  leave  to  present  in  that  form.  G^ie  question, 
however,  of  the  existence  of  a  valid  set-off  is  not  disposed  of  by  the 
refusal  to  grant  leave  to  file  the  amended  answer,  and,  as  already 
stated,  I  cannot  see  how  the  court  can  justly  deal  with  the  rights  of 
the  parties  until  the  question  of  set-off  is  heard  and  decided.  The 
only  method  by  which,  under  the  rulings  already  made  in  this  case, 
this  question  can  be  heard,  is  by  the  bringing  of  an  action  at  law  in 
such  form  that  in  it  the  matter  of  the  set-off  can  be  heard  and  be 
finally  decided. 

In  the  present  condition  of  the  case,  I  can  see  no  better  way  to  pro- 
tect the  rights  of  the  parties,  and  to  secure  a  prompt  presentation  and 
decision  of  the  question,  than  to  order  that  this  case  in  foreclosure 
shall  be  stayed  until  further  order  of  the  court;  that  the  complain- 
ants be  directed  to  bring  an  action  on  the  law  side  of  this  court  to 
recover  judgment  for  the  amount  of  interest  claimed  to  be  dufe  from 
the  mortgagor.  In  this  action  the  set-off  claimed  to  exist  can  be 
pleaded,  and  thus  the  question  of  the  existence  of  a  valid  set-off  <^m 
be  fully  heard  and  determined,  and  the  court,  in  equity,  will  then  be 
advised  of  the  rights  of  the  parties,  and  be  enabled  to  deal  understand- 
ingly  therewith.  The  order,  therefore,  will  be  that  this  case  is  stayed 
until  further  order  of  the  court;  that  complainants  bring  an  action 
on  the  law  side  of  the  court  to  recover  the  interest  claimed  to  be  due; 
that  the  defendants  therein  be  required  to  answer  in  the  action  at 
law  within  30  days  from  service  of  summons  therein;  and  that  the 
action  be  prepared  for  hearing  at  the  next  term  of  this  court  at 
Keokuk. 


HAMILTON  et  ux.  v.  FOWLER  et  al. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    December  4,  1809.) 
'  No.  717. 

1.  Pbohissort  Notes— RroHTS  of  Transfbrbb— Bona  Fros  Holdbr. 

The  transfer  of  negotiable  obligations  as  security  for  an  antecedent 
debt  Is  as  much  In  the  usual  course  of  business  as  their  transfer  in  pay- 
ment of  a  debt,  and  In  neither  case  Is  the  bona  fide  holder  affected  by 
equities  between  prior  parties  of  which  he  had  no  notice. 
9.  Same— NoTBS  Secured  bt  Real-Estate  Mortoage. 

By  the  indorsement  of  notes  secured  by  mortgage  on  real  estate  as 
collateral  security  to  debenture  bonds  Issued  by  the  indorser  the  trans- 
ferees become  bona  fide  holders  for  value,  and  entitled  to  all  the  protec- 
tion extended  to  any  other  bona  fide  holder  of  commercial  paper  against 
defenses  between  the  original  parties  of  which  they  had  no  notice. 
a  Sahr— Ikdorsbmbnt  without  Rbooursb. 

That  a  note  is  indorsed  ''Without  recourse"  does  not  affect  its  nego- 
tiability nor  operate  as  a  notice  of  defenses. 
4.  Foreign  Corporations— Business  Done  in  Violation  of  Statute— Valid- 
ity OF  Notes  Taken. 

The  Tennessee  statute  (Acts  1891,  c.  122)  requiring  foreign  corporations 
doing  buslnesa  In  the  state  to  record  their  charters  with  the  secretary 
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of  State  and  In  each  county  where  they  do  baslness,  and  making  It  un- 
lawful for  such  corporations  to  do  business  In  the  state  without  having 
compiled  with  Its  requirements,  does  not  declare  that  negotiable  notes 
made  In  the  course  of  a  business  carried  on  In  violation  of  Its  provisions 
shall  be  void  In  the  hands  of  bona  fide  holders  for  value  without  notice 
of  their  Illegality,  nor  Is  It  to  be  so  construed;  and,  where  such  a  note 
appears  on  Its  face  to  be  a  contract  made  In  another  state,  a  holder 
who  acquired  It  for  value  before  maturity  Is  not  charged  with  notice 
that  It  grew  out  of  a  transaction  within  the  prohibition  of  such  statute, 
although  It  Is  secured  by  a  mortgage  on  real  estate  In  Tennessee. 

6.  HoBTeAOB— Dbfbhsbs— Bona  Fidb  Pubchaser  of  Notb  Sbcured. 

Where  the  maker  of  a  negotiable  note  cannot  defend  against  the  same 
In  the  hands  of  a  transferee  by  showing  the  Illegality  of  the  considera- 
tion, he  is  equally  debarred  from  resisting  the  enforcement  of  a  mortgage 
given  to  secure  it,  which  passed  as  a  mere  incident  to  the  transfer  of 
the  debt. 
t.  Usury— Effbct  upon  Notb— Bona  Fidb  Purchaser. 

Where  a  usurious  note  is  not  made  void  by  statute,  but  Is  voidable 
only  to  the  extent  of  the  usury  included  therein,  an  innocent  purchaser 
for  valuer  before  maturity  and  without  notice,  is  unaffected  by  the  fact 
that  an  unlawful  rate  of  interest  is  secretly  included  as  principal. 

7.  Same— Law  Governino— Place  of  Contract. 

A  note  which  purports  on  its  face  to  have  been  made  in  Missouri,  and 
is  there  payable,  is  a  Missouri  contract,  and  governed  by  the  law  of  that 
state  as  to  usury,  although  the  makers  reside  In  another  state,  and  the 
note  Is  secured  by  a  mortgage  on  real  estate  situated  in  such  state  where 
the  note  and  mortgage  were  In  fact  executed. 
&  Promissory  Notes— Negotiability— Provision  fob  Attorney's  Fees  in 
Mortgage. 

A  provision  in  a  mortgage  for  the  payment  of  attorney's  fees  in  case  of 
foreclosure  does  not  affect  the  negotiability  of  the  note  secured,  even 
where,  under  the  law  of  the  state,  it  would  have  had  that  effect  If  con- 
tained in  the  note  itself. 
9L  Deed— Construction— Estate  Conveyed. 

A  deed  conveying  all  the  right,  title,  and  interest  of  the  grantor  in  real 
estate  to  a  husband  and  wife,  "to  have  and  to  hold  *  *  *  as  Joint 
tenants  during  the  period  of  their  natural  lives,"  upon  the  death  of  either 
the  said  real  estate  "to  be  and  become  the  property  in  fee  simple  absolute 
of  the  survivor  of  them."  does  not  convey  merely  a  Joint  life  estate  to 
the  grantees,  but  vests  the  fee  in  them  jointly. 

10.  Same— Power  to  Convey— Mortgage. 

A  provision,  in  a  deed  of  real  estate  to  a  husband  and  wife,  that  "during 
their  natural  lives  the  same  may  be  conveyed  by  their  Joint  deed,"  if 
treated  as  a  power  only,  and  not  as  a  statement  of  the  character  of  the 
title  conveyed.  Is  sufficient  to  support  a  mortgage  made  by  the  husband 
and  wife  Jointly. 

11.  Mortoaoe—Forbolosurb— Terms  of  Sale. 

In  Tennessee,  where,  by  statute,  the  right  of  redemption  does  not  ex- 
tend to  a  sale  made  under  a  power  In  a  mortgage,  wherein  the  right  of 
redemption  is  waived,  where  such  a  mortgage  is  foreclosed  by  suit,  the 
court  may  order  a  sale  without  redemption  In  accordance  with  the  terms 
of  the  mortgage. 
Ul  8ame— Sale— Advertisbubnt. 

A  provision  in  a  mortgage  authorizing  the  trustee,  in  case  of  default, 
to  sell  "after  having  advertised  such  sale  30  days  In  a  newspaper,"  does 
not  require  30  consecutive  advertisements,  but  that  the  sale  shall  not  be 
made  until  30  days  after  the  first  advertisement,  and  is  satisfied  by  a 
publication  each  week  for  four  successive  weeks. 
18.  Same- Election  of  Remedies. 

Where,  in  a  suit  by  mortgagors  to  restrain  a  sale  of  the  mortgaged 
property  by  the  trustee  under  a  power  of  sale  in  the  mortgage,  the  mort- 
gagees file  a  cross  bill,  asking  a  foreclosure  by  the  court,  they^^annot    j 
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complain  that  the  court  treated  such  cross  bill  as  an  election  of  remedies, 
and,  upon  granting  the  relief  prayed  for  therein,  enjoined  them  from 
proceeding  under  the  power  of  sale. 

Appeal  from  the  Circuit  Oourt  of  the  United  States  for  the  Western 
District  Of  Tennessee. 

The  original  blU  was  filed  by  ThomsB  A.  HamUton  and  his  wife,  Blizabeth 
H.  Hamilton,  In  the  chancery  court  for  Shelby  county,  Tenn.,  for  the  purpose 
of  enjoining  the  sale  of  certain  premises  situated  in  that  county  under  a  power 
of  sale  contained  In  a  mortgage  made  by  the  complainants  to  secure  a  certain 
promissory  note  theretofore  made  by  them  to  the  Jarvls-Gonklln  Mortgage 
Trust  Company,  a  corporation  of  the  state  of  Missouri,  whose  principal  office 
was  at  Kansas  City.    The  note  aforesaid  was  in  these  words: 

"Mortgage  Bond. 

''United  States  of  America. 
^'Number.  '  Dollars. 

"One.  Real-Estate  Mortgage.  (10,000.00. 

"Ck)iqpon  Bond. 

'♦Secured  by  Six  Per  Cent. 

"First  Mortgage.  SemiannuaUy. 

"Negotiated  by  Jarvls-Ck)nklin  Mortgage  Trust  Co.,  Kansas  City,  Mo. 

"Five  years  after  date,  for  value  received,  we  promise  to  pay  to  the  order 
of  the  Jarvis-Conklin  Mortgage  Trust  Co.,  at  its  office  in  Kansas  City,  Mo., 
ten  thousand  ($10,000.00)  dollars  lawful  money  of  the  United  States,  with 
Interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  payable  semiannually 
on  the  first  days  of  January  and  July  in  each  year,  according  to  the  tenor 
and  effect  of  the  interest  notes  of  even  date  herewith,  and  hereto  attached. 
This  note  is  to  draw  interest  from  date  at  the  rate  of  six  per  cent  per  annum 
if  either  principal  or  Interest  remain  unpaid  ten  days  after  due.  At  the  option 
of  the  legal  holder,  after  any  of  said  interest  notes  remain  due  and  unpaid 
ten  days,  the  whole  of  the  principal  and  interest  may  be  declared  immediately 
due  and  payable.  This  note  is  given  for  an  actual  loan  of  the  above  amount, 
and  is  secured  by  a  trust  deed  of  even  date  herewith,  which  Is  a  first  lien  on 
the  property  therein  described. 

"Dated  at  Kansas  City,  Mo.,  July  first,  1891. 

••Thos.  A.  Hamilton. 
''Elizabeth  H.  Hamilton. 

"Witness:    W.  A.  Smith." 

Belief  against  the  sale  was  sought  mainly  upon  the  ground  that  the  note 
was  for  money  loaned  in  Tennessee  by  a  foreign  corporaBon  engaged  in  doing 
business  in  Tennessee  without  having  first  complied  with  the  Tennessee 
statute  requiring  foreign  corporations,  before  carrying  on  business  in  the  state, 
to  record  their  charters,  and  the  note  and  mortgage  therefore  void.  Other 
objections  to  the  right  of  the  trustee  to  enforce  the  mortgage  were  also 
urged,  which  will  be  hereafter  stated.  A  stay  order  was  granted  by  the  chan- 
cellor. Thereafter  the  defendants  removed  the  cause  to  the  circuit  court  of 
the  United  States  for  diversity  of  citizenship.  The  defendants  Fowler  and 
Caesar  then  answered,  and,  after  denying  the  averments  of  the  bill,  averred 
that  they  were  bona  fide  purchasers  of  the  note  secured  by  the  mortgage 
before  maturity,  for  value,  and  without  notice  of  any  of  the  infirmities  alleged, 
if  they  in  fact  existed.  Later  the  same  defendants  filed  a  cross  biU,  and 
sought  a  foreclosure  of  the  mortgage  by  a  sale  under  decree.  Upon  final 
hearing  the  issues  were  decided  for  Messrs.  Fowler  and  Caesar,  the  note  and 
mortgage  were  held  valid,  and  a  decree  settling  the  amount  of  the  debt  due 
and  ordering  foreclosure  by  sale,  as  prayed  by  the  cross  bill,  was  granted, 
*but  enjoining  the  trustee  from  proceeding  with  the  sale  theretofore  advertised. 
S3  Fed.  321. 

Wm.  M.  Randolph,  for  appellants. 

Thomas  M.  ScniggSj  for  appellees.  r^  T 
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Before  TAPT,  LTTRTON,  and  DAT,  Circuit  Judges. 

LUBTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

Hamilton  and  wife  have  appealed  from  the  decree  uixon  the  cross 
bill,  and  Fowler,  Caesar,  and  Maxwell  have  appealed  from  the  decree 
enjoining  a  foreclosure  by  sale  .by  Maxwell  as  trustee  under  the 
mortgage.  The  Tennessee  act  of  1891,  c.  122  (Acts  Tenn.  1891,  p.  264), 
provides  that  all  foreign  corporations  proposing  to  carry  on  busi- 
ness in  Tennessee  Shall  record  their  charters  with  the  secretary  of 
state,  and  in  each  county  in  which  it  is  proposed  to  do  business, 
•and  that  "it  shall  be  unlawful  for  any  foreign  corporation  to  do  or 
attempt  to  do  any  business  or  to  own  or  acquire  any  property  in 
this  state,  without  having  first  complied  with  the  provisions  of 
this  act,  and  a  violation  of  this  statute  shall  subject  the  offender 
to  a  fine,  of  not  less  than  f  100,  or  more  than  |500,  at  the  discretion 
of  the  jury  trying  the  case."  Though  this  act  does  not,  in  express 
terms,  declare  void  the  contracts  of  corporations  doing  business 
within  the  state  in  violation  thereof,  yet  it  is  well  established  by 
the  Tennessee  decisions  that  every  contract  made  in  the  state  by 
a  foreign  corporation  doing  business  within  the  state,  not  having 
complied  with  the  law,  is  unenforceable  as  between  the  parties 
thereto.  Cary-Lombard  Lumber  Co.  v.  Thomas,  92  Tenn.  587,  22 
S.  W.  743;  Association  v.  Cannon,  99  Tenn.  344-348,  41  S.  W.  1054. 
These  cases  are  in  accord  with  a  line  of  earlier  decisions  of  the  state 
holding  that  every  contract  made  in  the  conduct  of  a  business,  or 
for  or  about  a  business  which  is  prohibited  and  made  unlavtrfnl,  is, 
by  implication,  void,  and  unenforceable.  Wetmore  v.  Brien,  3  Head. 
723;  Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  230;  Haworth  v" 
Montgomery,  91  Tenn.  17-19,  18  S.  W.  399.  But  the  Tennessee  act 
has  no  application  to  interstate  commerce,  and  a  mortgage  to  se- 
cure the  price  of  mill  machinery  sold  by  an  Indiana  corporation  and 
set  up  on  realty  in  the  state  was  held  valid  and  enforceable,  al- 
though the  corporation  had  not  complied  with  the  Tennessee  law; 
the  court  holding  that  a  contract  made  outside  of  the  state  was  not 
within  the  prohibition  of  the  statute,  and  that  a  mortgage  on  lands 
in  the  state  was  not  a  carrying  on  of  business  within  the  state  un- 
der the  statute.  Manufacturing  Co.  v.  Gorten,  93  Tenn.  590,  27  S. 
W.  971,  26  L,  B.  A.  135.  In  Neal  v.  Association,  100  Tenn.  607,  46 
S.  W.  755,  the  court  held  that  a  contract  for  the  loan  of  money  by 
a  foreign  corporation  having  no  ofBce  or  agency  in  the  state,  made 
direct  from  its  home  office  in  Louisiana,  and  secured  by  a  mortgage 
on  land  in  Tennessee,  was  a  Louisiana  contract,  and  that  same  was 
valid  and  enforceable.  The  question  as  to  whether  the  Jarvis-Conk- 
lin  Mortgage  Trust  Company  was  at  the  time  of  the  transaction  with 
Hamilton  and  wife  carrying  on  business  within  the  state,  or  whether 
the  loan  to  Hamilton  and  wife  was  in  fact  a  loan  negotiated  and 
made  in  Tennessee,  is  not  material  in  view  of  the  fact  that  the  ap- 
peUees  Fowler  and  Caesar  are  bona  fide  purchasers  of  the  note  made 
by  Hamilton  and  wife,  for  value,  and  before  maturity,  and  without 
notice  that  it  had  been  made  in  the  course  of  a  prohibited  business^    t 
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The  note  purports  on  its  face  to  have  been  made  at  Kansas  City, 
Mo.y  and  is  there  made  payable.  It  is  tme  that  it  recites  that  it  is 
secured  by  a  mortgage  upon  land  in  Tennessee.  But  neither  the 
fact  that  the  note  was  secured  by  a  mortgage  upon  realty  situated 
in  that  state,  nor  that  the  mortgage  was  acknowledged  there  before 
a  Tennessee  notary,  operates  to  make  the  note  a  Tennessee  con- 
tract, nor  to  require  the  purchaser  thereof  to  make  further  inquiry. 
The  note  purports  to  be  a  Missouri  contract,  and  is  payable  to  a 
Missouri  corporation.  This  note,  before  maturity,  was  indorsed  in 
blank  by  the  payee  to  Messrs.  Lubbock  &  Lubbock,  London  bankers, 
as  security  for  certain  debenture  bonds  theretofore  or  then  issued, 
which  does  not  clearly  appear,  and  negotiated  for  value  by  the  Jarvis- 
Conklin  Mortgage  Trust  Oompany.  Default  was  thereafter  made  in 
the  payment  of  interest  on  those  bonds,  and  this  note,  with  others 
held  as  collateral  security,  were,  by  the  terms  of  the  trust  under 
which  they  were  held,  forfeited,  and  by  a  decree  of  an  English  court 
of  competent  jurisdiction,  delivered  to  Messrs.  Fowler  and  Caesar 
as  trustees  for  the  debenture  bondholders.  It  is  immaterial  whether 
these  bonds  were  originally  issued  upon  the  security  of  this  and 
other  notes,  or  that  they  were  subsequently  assigned  to  secure  them. 
The  transfer  of  negotiable  obligations  as  security  for  an  antecedent 
debt  is  as  much  in  the  usual  course  of  business  as  its  transfer  in 
the  payment  of  the  debt.  In  neither  case  is  the  bona  fide  holder  af- 
fected by  the  equities  between  prior  parties  of  which  he  had  no  no- 
tice. Swift  V.  Tyson,  16  Pet.  1,  10  L.  Ed.  865;  McCarty  v.  Roots, 
21  How.  432,  438,  439,  16  L.  Ed.  162;  Brooklyn  Qty  &  N.  R  Co.  v. 
National  Bank,  102  U.  S.  14-28,  26  L.  Ed.  61. 

Counsel  for  the  mortgagors  have  placed  much  reliance  upon  Bank 
V.  Bates,  120  U.  S.  556,  7  Sup.  Ct.  679,  30  L.  Ed.  754,  as  in  some  way 
affecting  the  status  and  titie  of  Messrs.  Fowler  and  Caesar.  But 
that  case  presented  only  the  question  as  to  whether  the  position  of 
a  mortgagee  under  a  chattel  mortgage  made  to  secure  a  pre-existing 
debt  was  identical  with  that  of  one  who  took  negotiable  paper  before 
maturity,  and  without  notice  of  defenses,  as  collateral  security  for 
an  antecedent  debt  The  court  declined  to  extend  to  such  a  mort- 
gagee the  doctrine  of  Brooklyn  City  &  N.  R.  Co.  v.  National  Bank, 
cited  above.  Touching  the  distinction  between  the  two  cages,  the 
court  said: 

**The  TOlee  established  in  the  Interest  of  commerce  to  facilitate  the  nego- 
tiation of  mercantile  paper,  which,  for  all  practical  parx)oses,  passes  by  de- 
llTery  as  money,  and  Is  the  representative  of  money,  ought  not.  In  reason, 
to  embrace  Instruments  conveying  or  transferring  real  or  personal  property  as 
security  for  the  payment  of  money.  At  any  rate,  there  Is  nothing  in  the 
usages  of  merchants,  as  shown  In  this  record,  or  so  far  as  disclosed  In  the 
adjudged  cases,  Indicating  that  the  necessities  of  commerce  require  that  chat- 
tel mortgages  be  placed  upon  the  same  footing  in  all  respects  as  negotiable 
securities  which  have  come  to  the  httuds  of  a  bona  fide  holder  for  value, 
before  their  maturity.  Such  a  result,  if  desirable,  must  be  attained  by  legis- 
lation, rather  than  by  judicial  decisions.*' 

By  the  indorsement  of  the  notes  of  Hamilton  and  wife  to  Lubbock 
&  Lubbock  as  collateral  security  to  debenture  bonds  of  the  indorser, 
the  holders  of  such  bonds  became  bona  fide  holders  for  value,  and 
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are  entitled  to  all  the  protection  extended  to  any  other  bona  fide 
holder  of  commercial  paper  acquired  before  maturity,  and  without 
notice  of  defense  between  the  original  parties.  That  the  note  was 
indorsed  '^Without  recourse"  neither  affected  its  negotiability  nor 
operated  as  notice  of  defenses.  Story,  Bills,  §  214;  1  Daniel,  Neg. 
Inst.  (3d  Ed.)  p.  627;  Band.  CJom.  Paper,  §  722. 

2.  The  purchaser,  before  maturity,  of  this  note  had  a  right  to 
assume  that  this  note  was  what  it  purported  to  be,  a  Missouri  con- 
tract, and  was,  therefore,  unaffected  by  any  law  of  Tennessee  pro- 
hibiting the  Missouri  payee  from  doing  business  in  Tennessee  with- 
out first  complying  with  the  Tennessee  law.  This  is  the  appearance 
which  the  makers  of  the  note  gave  to  the  transaction  on  its  face, 
and  they  should  not  be  heard  to  deny  that  appearance  as  against 
one  who  became  a  holder  for  value,  before  maturity,  imd  without 
notice.  The  Tennessee  statute  does  not  declare  that  negotiable  notes 
made  in  the  course  of  a  business  carried  on  in  Tennessee  in  viola- 
tion of  the  statute  shall  be  void  in  the  hands  of  a  bona  fide  holder 
for  value,  without  notice  of  its  illegality. 

In  the  case  of  Lauter  v.  Trust  CJo.,  decided  by  this  court,  and  re- 
ported in  54  U.  S.  App.  49--51,  29  0.  0.  A,  473,  85  Fed.  894,  we  had 
to  consider  the  attitude  of  an  indorsee  of  a  negotiable  note  made 
for  money  loaned  in  Tennessee  by  this  same  mortgage  company 
whUe  engaged  in  carrying  on  business  in  that  state  without  compli- 
ance with  the  statute  requiring  foreign  corporations  to  register  their 
charters.  The  note  there  in  quecrtion  purported  to  have  been  made 
at  Kansas  City,  Mp.,  and  was  there  made  payable.  It  was  secured 
by  a  mortgage  upon  lands  in  Tennessee.  The  indorsee  of  the  note 
acquired  it  before  maturity,  for  value,  and  without  notice  that  the 
note  was  made  in  the  conduct  of  a  business  carried  on  in  Tennessee 
contrary  to  the  prohibition  of  the  statute.  A  decree  enforcing  the 
mortgage  was  affirmed.    In  that  case  we  said: 

"The  general  and  weU-settled  rule  in  favor  of  negotiable  paper  is  that  an 
innocent  purchaser  for  value,  before  maturity,  is  unalTected  by  the  fact  that 
the  consideration  was.  illegal,  and  the  note  void  and  unenforceable  by  one 
having  notice  of  the  facts.  If  the  illegality  of  the  consideration  results  from 
a  statute  merely  prohibiting  a  business  or  imposing  a  penalty,  but  does  not 
declare  a  note  or  biU  based  upon  such  a  prohibited  transaction  absolutely 
nuU  and  void,  a  bona  fide  holder  of  such  paper  will  be  protected.  •  •  • 
There  are  few  exceptions  to  this  general  rule,  mainly  dependent  upon  statutes 
against  usury  and  gaming.  The  Tennessee  statute  reUed  upon  as  making  this  ' 
note  void  contains  no  provision  either  expressly  or  impliedly  declaring  a  note 
made  In  the  course  of  such  a  prohibited  business  void  In  the  hands  of  an 
innocent  holder  for  value." 

In  support  of  the  doctrine  upon  which  we  decided  the  case  we 
cited:  1  Daniel,  Neg.  Inst  (4th  Ed.)  §§  197,  198;  2  Band.  Com. 
Paper,  §  559;  Farmers'  Nat.  Bank  of  Valparaiso  v.  Sutton  Mfg.  Co., 
6  U.  S.  App.  31^-334,  3  Q  C.  A.  1,  52  Fed.  191,  17  L.  R  A.  595; 
Williams  v.  Cheney,  3  Gray,  215;  Cazet  v.  Field,  9  Gray,  329;  Con- 
verse V.  Foster,  32  Vt.  828;  Bank  v.  Thompson,  42  N.  H.  369;  Vallett 
V.  Parker,  6  Wend.  615;  Vinton  v.  Peck,  14  Mich.  287;  Lacy  v.  Sugar- 
man,  12  Heisk.  354-364.  To  these  authorities  we  may  add:  4  Am. 
&  Eng.  Enc  Law  (2d  Ed.)  p.  192,  and  ca^es  there  cited;  and  Press 
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Co.  V.  City  Bank  of  Hartford,  17  U.  S.  App.  213,  7  0.  C.  A.  248,  58 
Fed.  321,  where  the  same  question  arose  under  a  Pennsylvania  stat- 
ute similar  to  the  Tennessee  act  of  1891.  Neither  does  the  fact 
that  the  mortgage  made  to  secure  the  note  was  a  Tennessee  mort- 
gage subject  it  to  defenses  which  cannot  be  made  against  the  uote. 
The  mortgage  is  a  mere  incident  to  the  note,  and  the  benefit  of 
the  security  passed  to  the  indorsee  the  note  without  any  specific 
assignment  of  the  mortgage.  Clark  v.  Jones,  93  Tenn.  639,  27  S. 
W.  1009;  Graham  v.  McCampbell,  Meigs,  57;  Cleveland  v.  Martin^ 
2  Head,  128;  Trust  Co.  v.  Smythe,  94  Tenn.  513,  29  S.  W.  903,  27 
L.  R.  A.  663.  In  the  latter  case  Chief  Justice  Snodgrass,  after  an 
able  and  comprehensive  review  of  the  authorities,  announced  for 
the  court  the  conclusion  that  "the  assignment  of  negotiable  paper 
carries  with  it  the  security  of  the  mortgage,  and  is  unaffected  by 
the  equities  between  the  mortgagor  and  mortgagee."  To  the  same 
effect  are  the  cases  of  Carpenter  v.  Longan,  16  Wall.  271,  21  L.  Ed. 
313,  and  Kenicott  v.  Supervisors,  16  Wall.  452,  21  L.  Ed.  319,  It 
therefore  follows  that,  if  the  makers  of  the  note  could  not,  as  agains^ 
the  present  holders  thereof,  defend  by  showing  the  illegality  of  the 
consideration,  they  are  equally  debarred  from  resisting  the  enforce- 
ment of  the  mortgage,  which,  as  a  mere  security,  passes  with  the 
debt  as  an  incident.    Manufacturing  Co.  v.  Gorten,  cited  above. 

3.  The  next  objection  is  that  the  note  includes  usury  to  the  ex- 
tent of  |1,000.  This  does  not  appear  on  the  face  of  the  note,  which^ 
on  its  face,  recites  that  it  "is  given  for  an  actual  loan  of  the  above 
amount."  The  present  holders,  being  bona  fide  purchasers  without 
notice  of  the  inclusion  of  unlawful  interest,  are  protected  against 
such  a  defense.  Neither  the  Tennessee  nor  Missouri  statutes  made 
a  contract  absolutely  void  where  the  unlawful  interest  does  not  ap- 
pear upon  the  face  of  the  instrument  Section  3499,  Shannon's  Code 
Tenn.;  Causey  v.  Yeates,  8  Humph.  605;  Eev.  St.  Mo.  1879,  §§  2726, 
2727;  Montany  v.  Rock,  10  Mo.  506;  Long  v.  Long,  141  Mo.  352,  44 
S.  W.  341.  Where  the  note  is  not  made  void  by  the  statute,  and 
is  voidable  only  to  the  extent  of  usury  included,  an  innocent  pur- 
chaser for  value,  before  maturity,  and  without  notice,  is  unaffected 
by  the  fact  that  an  unlawful  rate  of  interest  is  secretly  included  as 
principal.  Ramsey  v.  Clark,  4  Humph,  244;  Bradshaw  v.  Van  Val- 
kenburg,  97  Tenn.  316,  37  S.  W.  88;  Fleckner  v.  Bank,  8  Wheat. 
338,  355,  5  L.  Ed.  631;  McBroom  v.  Investment  Co.,  153  U.  S.  318- 
325, 14  Sup.  Ct.  852,  38  L.  Ed.  729;  Tilden  v.  Blair,  21  Wall.  241-248, 
22  L.  Ed.  632;  Norris  v.  Langley,  19  N.  H.  423;  Converse  v.  Poster, 
32  Vt.  828. 

4.  The  provision  of  the  note  on  its  face  that  "this  note  is  to  bear, 
interest  from  date  at  the  rate  of  six  per  cent,  per  annum  if  either 
principal  or  interest  remain  unpaid  ten  days  after  date,"  was  prob- 
ably meant  to  provide  for  interest  only  from  date  of  maturity,  inas- 
much as  tiie  note,  by  another  provision,  bore  same  interest  from 
date,  and  had  interest  coupons  attached.  But,  if  intended  to  make 
the  note  bear  12  per  cent,  from  date  to  maturity  as  a  penalty  for 
failure  to  pay  at  maturity,  it  would  be  usurious,  and  unenforceable, 
under  the  construction  given  to  the  Tennessee  usury  statute  by  the 
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supreme  court  of  that  state.  Richardson  y^  Brown,  9  Baxt.  242; 
Bang  V.  Mill  Co.,  96  Tenn.  361,  34  S.  W.  516.  This  construction  of 
local  usury  statute  is  authoritative  in  a  court  pt  the  United  States 
in  respect  to  a  Tennessee  contract.  Trust  CJo.  v.  Krumseig,  172  U. 
S.  351,  19  Sup.  Ct.  179,  43  L.  Ed.  474.  But  the  note  here  involved 
was  a  note  dated  at  Kansas  City,  Mo.,  and  was  there  made  payable. 
The  parties  had  a  right  to  contract  with  reference  to  the  law  of  the 
state  of  Missouri,  although  the  payors  of  the  note  were  citizens 
and  residents  of  Tennessee.  It  is,  therefore,  a  Missouri  contract, 
and  governed  by  the  law  of  Missouri  in  respect  to  usury.  Brown  v. 
Gardner,  4  Lea,  145;  Hubble  v.  Improvement  Co.,  95  Tenn.  585,  32 
S.  W.  965;  Coghlan  v.  Bailroa(lCo.,  142  U.  S.  101,  12  Sup.  Ct.  150, 
35  L.  Ed.  951.  Under  the  law  of  Missouri  a  contract  is  not  void 
even  though  it  carry  interest  upon  its  face  at  an  unlawful  rate.  It 
is  voidable  only  as  to  the  excess  of  interest.  Long  v.  Long,  141  Mo. 
352-374,  44  S.  W.  34L  Stipulations  providing  that  an  obligation 
shall  draw  after  maturity  a  greater  rate  of  interest  than  permitted 
by  statute  are  generally  regarded  as  penalties  to  induce  prompt  pay- 
ment, a  penalty  which  the  debtor  may  avoid  by  paying  when  due, 
and,  therefore,  not  usurious.  Lloyd  v.  Scott,  4  Pet.  205,  7  L.  Ed.  833; 
Sumner  v.  People,  29  N.  Y.  337;  Cutler  v.  How,  8  Mass.  257;  Floyer 
V.  Edwards,  Cowp.  112;  Rogers  v.  Sample,  33  Miss.  310;  Chaff e  v. 
Landers,  46  Ark.  364.  This,  however^  is  an  academic  question,  and 
need  not  be  decided.  The  utmost  effect  of  the  Missouri  statute  would 
be  to  make  only  the  stipulation  invalid.  The  court  below  did  not 
enforce  it,  and  the  appellees  do  not  assign  error  upon  the  decree.  • 

5.  It  is  next  assigned  as  error  that  the  court  below  included  in 
the  debt  payable  out  of  the  proceeds  of  the  mortgaged  property  a 
solicitor's  fee  of  J1,000.  The  mortgage  expressly  provid^  tiiat  out 
of  the  proceeds  of  sale  of  the  mortgaged  property  such  fee  should 
be  paid  if  any  suit  should  be  instituted  for  the  collection  of  the  debt 
secured  therein,  and  that  a  judgment  for  said  sum  should  go  in  favor 
of  the  trustee.  This  provision  was  valid  under  both  the  law  of 
Tennessee  and  Missouri.  Oppenheimer  v.  Bank,  97  Tenn.  19,  36  S. 
W.  705,  33  L.  R  A.  767;  Bank  v.  Gay,  63  Mo.  33;  Samstag  v.  Con- 
ley,  64  Mo.  477;  Bank  v.  Marlow,  71  Mo.  618.  The  provision  in  re- 
spect to  the  fee  is  definite  and  certain,  and  is  included  in  the  mort- 
gage only.  This  note  does  not  affect  the  negotiability  of  the  note, 
as  no  such  provision  is  found  in  the  note  itself,  even  if  its  presence 
there  would  render  the  note  nonnegotiable  under  the  law  of  Missouri. 

6.  It  is  next  assigned  as  error  that  the  court  below  did  not  con- 
strue the  mortgage  as  conveying  only  the  joint  life  estate  of  Thomas 
A.  Hamilton  and  his  wife,  Elizabeth  H.  Hamilton.  The  mortgage 
purports  to  convey  the  fee,  and  contains  the  usual  covenants  of  seisin 
and  warranty,  and  it  is  a  little  difficult  to  understand  how  ap'pellants 
are  affected  if,  in  fact,  their  estate  was^  less  than  the  fee.  The  con- 
tention, however,  is  that  Henry  P.  Dix,  the  immediate  vendor  of 
Hamilton  and  wife,  conveyed  to  them  only  an  estate  for  their  joint 
lives,  and  that  the  fee  remains  in  Dix,  who  did  not  join  in  the  mort- 
gage, and  will  pass  to  the  survivor  of  the  joint  life  tenants  unaffected 
by  the  mortgage.    Waiving  the  question  as  to  whether  the  fee-would  t 
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not  pass  when  it  shall  vest  in  the  survivor,  and  thus  feed  the  war- 
ranty ilj  this  contention  was  true,  we  are  of  opinion  that  the  fee  did 
pass  under  Dix's  deed,  and  that  it  vested  in  Hamilton  and  wife  as 
tenants  by  the  entirety.  The  granting  clause  could  not  be  more 
specific  or  full.  It  is' as  follows:  ''Doth  hereby  bargain,  sell,  re- 
lease, remise,  and  quitclaim  and  convey  unto  the  said  Thos.  A.  Ham- 
ilton and  Elizabeth  H.  Hamilton  all  his  right,  title,  and  interest  in 
and  to,"  etc.  When  land  is  conveyed  to  husband  and  wife,  they 
take  but  one  estate,  being  deemed  as  one  person  in  law,  and  both 
are  seised  of  the  entirety.  If  one  die,  the  estate  continues  in  the  sur- 
vivor. Nothing  passes  on  the  death  of  either  husband  or  wife,  but 
by  a  condition  in  law  the  longest  liijpr  takes  the  entire  estate.  This 
has  been  the  common  law  for  ages,  and  is  the  well-settled  law  of 
Tennessee.  2  Bl.  CJomm.  182;  Co.  litt.  187b,  2;  Taul  v.  Campbell, 
7  Yerg.  319;  Johnson  v.  Lusk,  6  Cold.  116.  If  the  deed  had  stopped 
here,  counsel  concede  that  the  fee  would  have  passed  to  the  grantees, 
but  they  say  that  the  broad  language  of  the  granting  clause  is  cut 
down  by  the  habendum  clause,  which  is  as  follows: 

*To  have  and  to  hold  the  aforesaid  land,  with  all  and  singular  the  heredita- 
ments and  appurtenances  of  and  to  the  same  or  in  any  wise  appertaining,  to 
the  said  Thomas  A.  Hamilton  and  Elizabeth  H.  Hamilton  as  Joint  tenants 
during  the  period  of  their  natural  Uyes,  and  upon  the  death  of  said  Thos.  A. 
Hamilton  or  Elizabeth  H.  EEamilton  then  the  said  real  estate  is  to  be  and 
become  the  property  in  fee-simi^e  absolute  of  the  survivor  of  them.  During 
their  natural  lives  the  same  may  be  conveyed  by  their  Joint  deed." 

This  was  obviously  but  an  attempt  to  define  an  estate  by  entire- 
ties, erring  only,  if  at  all,  in  using  words  which,  by  a  strained  con- 
struction, might  imply  that  upon  the  death  of  one  of  the  grantees 
something  would  pass  to  the  survivor  which  had  not  theretofore 
vested.  In  a  sense  this  is  so.  During  the  life  of  husband  and  wife 
the  entire  estate  vests  in  them  jointly,  as  it  would  in  a  corporation. 
Upon  the  death  of  one,  by  a  condition  of  law  the  survivor  is  seised 
singly.  The  provision  that  during  the  lives  of  both  the  property 
might  be  conveyed  by  their  joint  deed  was  not  intended  as  a  power, 
but  is  a  statement  of  the  Character  of  the  title,  and,  in  connection 
with  the  whole  of  the  deed,  plainly  indicates  the  intent  to  vest  in 
the  grantees  a  joint  estate  in  fee.  If  any  doubt  existed  as  to  the 
vesting  of  the  fee  in  Hamilton  and  wife  as  tenants  by  entireties, 
it  should  be  solved  by  section  3672  (Shannon's  Code  Tenn.)  which  pro- 
vides that: 

"The  term  'heirs'  or  other  words  of  Inheritance,  shall  not  be  requisite  to 
create  or  convey  an  estate  in  fee,  and  every  grant  or  devise  of  real  estate, 
or  any  interest  therein,  shall  pass  all  the  estate  or  interest  of  the  grantor  or 
devisor,  unless  the  intent  to  pass  a  less  estate  or  interest  shaU  appear  by 
express  terms,  or  be  necessarily  implied  in  the  terms  of  the  instrument." 

But,  if  in  error  as  to  this,  the  deed  from  Dix  expressly  provides 
that  "during  their  natural  lives  the  same  may  be  conveyed  by  their 
joint  deed."  If  we  treat  this  as  a  power  only,  it  is  plainly  sufficient 
to  support  a  mortgage  of  the  entire  estate.  The  power  to  a  mar- 
ried woman  to  dispose  of  property  by  deed  includes  "the  power  to 
incumber  or  charge  as  the  greater  includes  the  less."  Steifel  v. 
Clark,  9  Baxt.  466;  Williams  v.  Whitmore,  1  Tenn.  Cas.  239. 

Digitized  by  VjOOQIC 


HAMILTON   V.  FOWLER.  27 

7.  It  l8  next  assigned  as  error  that  the  court  erred  in  decreeing 
a  sale  for  cash  in  bar  of  the  right  of  redemption.  The  mortgage 
provided  that  the  trustee,  in  event  of  default,  might,  "after  having 
advertised  such  sale  30  days  in  a  newspaper  published  in  the  county 
where  the  premises  are  situated,"  sell  the  property  for  cash,  free  from 
the  right  of  redemption.  In  Tennessee  the  right  of  redemption  does 
not  extend  to  a  sale  made  under  a  power  in  a  mortgage  wherein 
the  right  of  redemption  is  waived.  Shannon's  CJode  Tenn.  §  3812. 
The  power  of  the  court  to  enforce  the  mortgage  by  a  sale  under  its 
decree  in  accordance  with  the  power  contained  in  the  instrument 
cannot  be  denied.  A  sale  for  cash  free  from  redemption  was,  there- 
fore, not  error.  B[nox  v.  McClain,  13  Lea,  197.  The  court  pursued 
the  terms  of  the  power  of  sale  by  ordering  the  sale  to.  be  made  "after 
giving  30  days'  notice  of  the  time,  place,  and  terms  of  sale  by  ad- 
vertisement in  the  Evening  Scimitar  once  a  week  for  four  successive 
weeks."  The  requirement  that  the  trustee  should  sell  "after  hav- 
ing advertised  such  sale  30  days  in  a  newspaper"  does  not  mean 
30  consecutive  advertisements,  but  that  the  sale  shall  not  be  made 
under  30  days  after  the  first  advertisement.  The  decree  provides 
for  four  advertisements,  and  thus  required  more  insertions  than 
demanded  by  the  power. 

8.  The  defense  of  res  judicata  is  not  made  out.  The  former  record 
is  not  filed,  and  no  proof  was  taken  to  support  the  plea.  The  ap- 
pellants must,  therefore,  rely  upon  the  admissions  of  the  answer 
to  the  amended  bill  of  complainants.  The  answer  shows  that  the 
former  suit  was  filed  before  maturity  of  the  principal,  and  upon  a 
default  in  payment  of  interest.  This  interest  was  paid,  and  the 
bill  by  agreement  dismissed.  This  was  no  bar  to  another  suit  on 
maturity  of  the  principal. 

Other  assignments  of  error  by  Hamilton  and  wife  have  been  ex- 
amined. They  are  not  well  taken,  and  the  decree,  so  far  as  involved 
by  the  appeal  of  Hamilton  and  wife,  is  without  error,  and  is  af- 
firmed. 

The  cross  appeals  of  Powler  and  Caesar  and  Maxwell  from  the 
decree  perpetuating  the  injunction  restraining  a  sale  by  the  trustee 
must  be  dismissed.  The  cross  appellants  did  not  ask  for  leave  to 
dismiss  their  cross  bill,  but  proceeded  with  it,  and  took,  according 
to  its  prayer,  a  decree  for  the  foreclosure  of  their  mortgage  by  a 
sale  under  the  direction  and  order,  of  the  court.  This  the  learned 
judge  below  regarded  as  an  election  between  two  remedies.  Inas- 
much as  the  court  taxed  the  costs  of  both  the  original  and  cross  bill 
to  Hamilton  and  wife,  and  gave  to  the  cross  appellants  the  full  re- 
lief asked  by  their  cross  bill,  we  can  see  no  reason  for  complaining 
that  the  court  enjoined  them  from  proceeding  with  the  remedy  by 
a  sale  by  the  trustee  under  the  power  of  sale  in  the  mortgage.  This 
was  an  election  to  resort  to  the  court  for  a  foreclosure  decree,  and 
it  was  not  error  to  enjoin  the  trustee's  sale. 

The  appellants  Hamilton  and  wife  will  pay  two-thirds  of  the 
cost,  and  the  cross  complainants  Fowler  and  Caesar  the  remainder. 
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LBBDS  V.  EVANS. 

(Olrcnlt  Court,  B.  D.  Fennsylvaiiia.    January  18,  1900.) 

No.  82. 

L  PtBADnrG—AiaBNDHiBNT— Statement  of  Claih. 

Where  the  original  statement  of  claim  filed  by  a  plaintiff  alleged  Ills 
ownership  of  a  farm,  an  amendment  stating  facts  showing  that  he  was 
the  equitable  owner  of  such  farm,  although  the  legal  title  was  in  another, 
Involves  no  departure,  and  may  be  permitted,  where  the  relief  sought  is 
not  dependent  on  the  nature  of  his  title. 

8.  Dbpositiozts— Exceptions  to  Interrooatobibs. 

Under  rules  of  court  requiring  exceptions  to  interrogatories  to  be  taken 
before  commission  issues,  but  which  also  permit  exception  to  be  taken  on 
the  trial  to  the  admissibility  of  the  evidence  returned,  where  It  might  have 
been  taken  if  the  witness  had  been  offered  for  oral  examination,  an  ex- 
ception to  an  interrogatory,  which  goes  to  the  relevancy  of  the  answer 
anticipated,  can  be  better  determined  after  the  answer  has  been  returned, 
'  ~  and  will  not  be  sustained  In  advance  of  the  examination. 

On  motion  for  leave  to  amend  statement  of  claim  and  exception 
to  cross  interrogatories  filed  to  be  propounded  under  a  commission 
to  take  a  deposition. 

Francis  S.  Laws  and  Sbarpe  &  Alleman,  for  plaintiff. 
Theo.  F.  Jenkins  and  Charles  F.  Stilz,  for  defendant. 

DALLAS,  Circuit  Judge.  This  court  may  at  any  time  permit 
either  of  the  parties  to  amend  defects  in  the  process  or  pleadings. 
Rev.  St.  U.  S.  §  954.  But  a  statement  of  claim  cannot  be  so  amended 
as  to  alter  or  vary  the  cause  of  action,  as  by  adding  new  parties,  or 
presenting  a  new  subject-matter,  after  the  statute  of  limitations  has 
become  a  bar.  The  amendment  here  proposed  is  not,  however,  sub- 
ject to  this  objection.  The  action  is  one  of  deceit,  founded  upon  the 
allegation  that  certain  representations  made  by  the  defendant,  or  on 
his  behalf,  were  false,  etc.;  and  this  cause  of  action,  its  subject-mat- 
ter, and  every  material  averment  affecting  the. defendant's  liability, 
will  remain  precisely  the  same  as  before  after  the  proposed  amend- 
ment shall  have  been  made.  The  original  statement  alleges  that  the 
plaintiff  was  the  owner  of  a  farm,  which  he  (the  plaintiff)  agreed  to 
exchange  for  a  certain  farm  of  the  defendant,  concerning  which  it 
is  averred  the  representations  complained  of  were  made.  The  amend- 
ment now  sought  to  be  introduced  is  entirely  consistent  with  this 
allegation.  It  involves  no  departure  from  the  original  statement  that 
the  plaintiff  was  the  owner  of  the  farm  first  mentioned,  but  merely 
sets  out  the  nature  of  the  plaintiff's  title,  and  can  have  no  other  effect 
than  to  give  notice  that  he  proposes  to  prove  his  ownership  by  evi- 
dence that  the  equitable  title  was  in  him,  although  the  legal  title  was 
in  the  name  of  a  certain  James  Benge. 

If  The  plaintiff  has  filed  three  exceptions  to  the  cross  interrogatories 
proposed  to  be  propounded  under  a  commission  to  be  issued  to  Nash- 
ville, Tenn.  Two  of  these  exceptions  (relating,  respectively,  to  the 
forty-seventh  and  to  the  forty-eighth  cross  interrogatories)  have  been 
withdrawn.    The  exception  to  the  forty-sixth  interrogatory  is  insisted 
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npoiLy  but  will  not  be  sostained.  Although  clause  2  of  rule  10  pro- 
Tides  that  exceptions  to  the  interrogatories  filed  by  either  party  must 
be  taken  before  the  commission  be  issued,  yet,  under  clause  6  of  the 
same  rule,  exception  may  be  taken  on  the  trial  of  the  case  to  the 
admissibility  of  the  evidence  returned,  where  the  exception  is  one 
that  might  be  taken  to  the  evidence  if  the  witness  were  offered  for 
examination  orally  in  court.  This  exception  is  really  to  the  antici- 
pated irrelevancy  of  the  evidence  to  be  adduced  in  answer  to  the  in- 
terrogatory objected  to,  and,  as  the  question  thus  suggested  may^ 
in  this  instance,  be  more  safely  determined  after  the  return  of  the  com- 
mission, the  plaintiff  will  be  allowed  to  then  renew  his  exception  sec. 
reg.,  if  he  shall  be  so  advised.  The  plaintiff's  motion  for  leave  to 
amend  is  granted.  His  exception,  to  the  forty-sixth  cross  interroga- 
tory under  the  commission  to  Nashville,  Tenn.,  is,  without  prejudice^ 
overruled. 


liUXFBIl  PRISM  PATENTS  CO.  v.  BLKINS  et  al. 

SAME  V.  BETZ  et  al. 

(Oircalt  Court,  B.  D.  Pennsylvania.    January  18,  1900.) 

Nos.  5,  6b 

1.  Costs— Docket  Feb— When  Taxable. 

The  dismissal  by  a  complaiimnt  of  a  bin  for  the  infringement  of  certain 
patents  as  to  one  of  such  patents  does  not  constitute  a  final  hearing  of  the 
suit,  so  as  to  entitle  the  defendant  to  have  the.  docket  fee  provided  for  by 
Rev.  St.  §  824,  taxed  in  his  favor. 

2,  Same— Expense  of  Prtnting  Briefs. 

The  expense  of  printing  briefs  is  neither  by  statute  nor  by  rule  In  the 
Third  circuit  made  a  part  of  the  taxable  costs. 

Appeal  from  Taxation  of  Costs. 

Kerr,  Page  &  Cooper,  for  complainant. 
Kenyon  &  Kenyon,  for  respondents. 

Mcpherson,  District  Judge.  At  the  time  tfie  demurrers  to  these 
bills  were  argued,  the  plaintiff's  motions  to  dismiss  as  to  one  of  the 
patents  that  were  involved  in  each  case  were  also  heard.  The  de- 
murrers were  overruled,  and  the  motions  to  dismiss  were  allowed 
upon  condition  that  all  the  costs  thus  far  accrued  in  each  case  should 
be  paid.  The  defendants  contend  that  they  are  entitled  to  the  docket 
fee  of  |20  in  each  case,  and  also  to  the  cost  of  printing  their  brief  for 
use  upon  the  argument  of  the  demurrers;  or,  at  all  events,  to  so  much 
of  the  cost  of  printing  as  was  caused  by  their  argument  concerning- 
the  two  patents  embraced  in  the  motions  to  dismiss.  The  clerk  dis- 
allowed these  items,  and  an  appeal  from  his  decision  is  now  before 
the  court. 

I  think  the  clerk  was  right  in  refusing  the  allowance.  There  has 
been  no  final  hearing  upon  either  bill,  and  therefore  the  docket  fee 
jwovided  for  by  section  824  of  the  Revised  Statutes  cannot  now  be 
taxed.  The  parties  are  unchanged,  and  the  only  difference  in  either 
bill  is  that  the  area  of  the  controversy  has  been  narrowed.    The  mere 
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disxQissal  of  the  bill  so  far  as  one  patent  was  concerned  cannot,  in  any 
sense,  be  said  to  b§  a  final  hearing  of  the  whole  case.  If  it  were, 
there  might  be  two  final  hearings  in  a  dispute  between  the  same 
parties,  and  this  is,  of  course,  a  contradiction  in  terms. 

The  expense  of  printing  the  brief  is  nowhere  made  by  statute  a  part 
of  the  taxable  costs,  and  there  is  no  rule  or  practice  in  this  circuit 
permitting  it.  Neither  do  I  think  it  a  desirable  practice  to  establish, 
for  it  would  enable  the  successful  party  to  impose  upon  the  other  ex- 
cessive charges  for  printing,  or  lead  to  constant  disputes  about  the 
necessity  or  propriety  of  the  matter  printed.  The  policy  in  this  state 
(with  rare  exceptions)  has  always  been  to  require  each  party  to  a  law- 
suit to  bear  his  own  expenses;  and  on  the  whole,  the  rule  has  worked 
well.  It  tends  to  restrain  litigation,  and  it  certainly  prevents  some 
abuses.  The  cost  of  printing  the  record  in  some  cases  is  permitted 
in  the  admiralty  by  a  rule  of  the  district  court,  but  obviously  this 
stands  upon  a  different  footing. 

The  appeal  in  each  case  is  dismissed. 


FITZWILLIAM  v.  CAMPBELL  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    January  9,  1900.) 

No.  833. 

Pbobatb  Courts— Power  to  Sell  Lands— Construction  of  Statute. 

The  act  of  the  congress  of  Texas  of  December  20,  1836  (Hart.  Dig. 
Tex.  1850,  p.  146),  organizing  inferior  courts,  and  defining  their  powers 
and  jurisdictlo'n,  which  cheated  a  probate  court  in  each  county,  and  de- 
fined its  jurisdiction,  which  included  'full  Jurisdiction  of  all  testamentary 
and  other  matters  appertaining  to  a  probate  court,"  when  construed  as 
an  entirety,  and  in  view  of  the  fact  that  under  the  clyll  law,  upon  whldi 
the  Jurisprudence  of  the  republic  was  founded,  no  distinction  was  made 
between  the  personal  and  real  estate  of  a  decedent,  both  of  which  passed 
to  his  administrator,  and  also  in  view  of  the  contemporaneous  and  subse- 
quent construction  of  the  act  both  by  the  courts  and  the  congress,  must 
be  held  to  have  conferred  on  such  probate  courts  the  power  to  sell  both 
the  personal  and  real  estate  of  a  decedent,  when  required  in  the  adminis- 
tration of  his  estate. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

This  was  a  suit  by  Ida  F.  Fitzwllliam  against  Colin  Campbell  and  others 
for  the  recovery  of  the  James  W.  Fannin  headrlght  survey  of  4,605  acres  of 
land,  situated  In  Karnes  county,  Tex.  The  original  petition  was  filed  on  July 
22,  1895,  and  the  amended  petition  was  filed  on  February  18,  1897,  and  was 
in  the  usual  Texas  statutory  form  of  an  action  In  ''trespass  to  try  title." 
The  defendants,  except  three  who  disclaimed,  filed  answers  in  which  they 
asserted  tlUe  to  specific  portions  of  the  league  and  labor,  comprising  In  the 
aggregate  the  entire  league  and  labor.  These  several  answers  each  con- 
tained a  general  exception,  a  plea  of  not  guilty,  pleas  of  the  three,  five,  and 
ten  years'  statutes  of  Ihnltatlon,  and  a  plea  of  Improvements  in  good  faith; 
and  each  answer  indicated  the  boundaries  of  the  particular  tract  claimed  by 
the  particular  defendant.  The  plaintiff  filed  a  first  supplemental  petition  or 
replication  on  November  29,  1^8,  alleging  that  Minerva  J.  Fannin  owned 
the  said  land  from  1838  to  the  time  of  her  death,  on  July  27,  1893,  and  that 
during  all  that  time  she  was  a  person  of  unsound  mind,  and  that  plaintiff 
acquired  her  title;  the  plaintiff  also  pleading  that  the  defendants  claimed  the 
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land  under  a  pretended  administration  sale  made  to  George  W.  Gfant  by  the 
probate  court  of  Brazoria  county,  Tex.,  and  that  the  sale  was  coram  non 
judice  and  yold,  and  denying  that  the  purchase  money  was  paid,  and  offering 
to  refund  the  purchase  money,  with  legal  interest,  should  the  court  find  it  had 
been  paid;  and  also  pleading  that  the  defendants  had  been  using  the  land  ever 
since  January  1,  1884,  and  praying  for  Judgment  for  rents  since  that  time, 
to  offset  the  value  of  the  improvements.  The  cause  came  on  for  trial  on 
November  30,  1898,  before  the  court,  a  Jury  having  been  waived.  The  plain- 
tiff offered  in  evidence  a  certified  copy  of  the  patent,  showing  that  the  land 
in  controversy  was  patented  to  the  heirs  of  James  W.  Fannin,  their  heirs 
and  assigns,  on  July  26,  1849.  The  plaintiff  also  proved  that  James  W.  Fan- 
nin, "the  hero  of  Goliad,"  was  killed  in  1836,  and  that  his  heirs  were  his 
wife,  Minerva  D.  Fannin,  who  died  in  1841  or  1842,  and  his  two  daughters, 
Plnckney  M.  Fannin,  who  died  in  1845,  while  a  minor,  and  Minerva  J.  Fannin, 
who  died  on  July  27,  1893.  The  plaintiff  also  showed  title  to  i>/t4  of  the 
estate  of  Minerva  J.  Fannin,  and  tested.  The  defendants  thereupon  offered 
in  evidence,  over  the  objections  of  the  plaintiff,  which  are  hereinafter  stated, 
properly  certified  copies  from  the  probate  records  of  the  county  court  of 
Brazoria  county,  Tex.,  of  the  following  proceedings  had  in  the  administra- 
tion upon  the  estate  of  the  said  James  W.  Fannhi  in  said  court: 

(1)  "Republic  of  Texas,  Gotmty  of  Brazoria. 
•*To  the  Honorable  the  Probate  Court  in  and  for  Said  County:  The  petition 
of  Thomas  F.  McKinney,  administrator  of  the  estate  of  James  W.  Fannin, 
deceased,  respectfully  represents  that  the  said  succession  consists  of  an  equal 
moiety  of  a  tract  of  land  situated  in  this  county,  containing  three  thousand 
acres  or  thereabouts,  and  an  equal  interest  in  about  thirty  negroes  and  other 
property,  such  as  stock,  etc.,  as  will  more  fully  appear  by  a  contract  between 
Joseph  Mims,  of  said  county,  and  the  petitioner's  intestate,  which  contract  is 
hereunto  annexed  as  a  part  of  this  petition;  .that  a  partition  of  said  property 
cannot  as  yet  be  made,  as  will  be  seen  by  the  terms  of  said  contract,  and, 
even  if  it  could  be  legally  done,  that  it  would  diminish  the  value  of  said 
property;  that  the  estate  Is  insolvent,  and  the  creditors  are  attempting  to 
enforce  the  collection  of  their  respective  debts;  that  Minerva  Fannin,  the 
widow  of  said  James  W.  Fannhi,  is  entitled  to  the  half  of  said  property,  as 
gains  of  matrimony,  after  the  payment  of  the  debts,  and  that  Pinckney  M. 
and  Minerva  Fannin,  the  children  of  said  James  W.  Fannin,  are  entitled  to 
the  remainder  of  said  estate,  and  that  they  are  minors,  and  have  no  guardian 
to  defend  them  in  this  suit;  that  Joseph  Mims  refuses  to  permit  partition  of 
said  property  until  a  dissolution  of  said  partnership.  Wherefore  the  petitioner 
prays  that  the  said  Minerva  D.  Fannin,  the  said  Pinckney  M.  and  Minerva, 
minors,  and  the  said  Mims  be  cited  to  appear  at  the  next  term  of  the  court 
and  answer  this  petition;  that  proper  guardian  be  appointed  to  defend  the 
interests  of  the  said  minors;  that  an  estimative  inventory  be  made  of  said 
succession,  and  that  a  decree  be  rendered  for  the  sale  of  the  property  of  said 
succession,  for  cash;  and,  finally,  that  all  other  relief  be  granted  that  the 
nature  of-  the  case  requires.  The  .petitioner  here  makes  an  exhibit  of  the 
debts  of  said  succession,  and  will  pray,"  etc. 

"Jade  &  Townes,  for  Petitioner." 

'The  petition  of  George  Knight  &  Co.,  Edwin  Waller,  Edmund  Andrews, 
and  others,  creditors  named  in  the  tableau  of  debts,  by  their  attorneys,  come 
Into  court,  and  pray  for  a  sale  of  the  property  named  in  the  foregoing  petition 
as  prayed  for;  and  they  pray  that  they  may  be  made  parties  to  the  said 
petition,  and  be  entitled  to  all  the  relief  which  under  the  law  they  are  entitled 
to.    Petitioners  will  pray,"  etc. 

"S.  Whiting,  by  H.  P.  Brewster,  Attorney. 

"George  W.  Grant,  by  J.  Theon,  Attorney. 

"R.  J.  Townes,  for  the  Other  Creditors. 

'^Harris  and  Pease,  Attorneys  for  George  Knight  &  Co.  and  B.  Waller." 

"Repujblic  of  Texas,  County  of  Brazoria — In  Probate. 
''Joseph  Mims,  a  Joint  owner  with  the  estate  of  James  W.   Fannin,  de- 
ceased, of  certain  property  named  in  the  petition  of  Thomas  F.  McKinney,       j 
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administrator  of  said  estate,  comes  Into  court,  and  consents  to  the  sale  of  said 
property  upon  the  terms  as  set  forth  in  said  petition,  and  further  r^resents 
that  he  is  a  creditor  of  said  estate  to  a  large  amount,  and  joins  in  the  petition 
of  the  other  creditors  for  a  sale  [there]  of.  Jos.  Mims." 

'^Republic  of  Texas,  County  of  Brazoria — ^In  the  CSourt  of  Probate. 
"Minerva  D,  Fannin,  widow  of  James  W.  Fannin,  deceased,  and  Pinckney 
M.  and  Minerva  Fannin,  minor  children  of  said  decedent,  represented  by 
H.  P.  Brewster,  counsel  ad  litem,  in  answer  to  the  petition  of  Thomas  F. 
McKinney,  administrator  of  said  Fannin's  estate,  and  to  .the  petition  of  sundry 
creditors,  say  that  they  consent  to  the  sale  of  the  property  named  in  said 
petition,  and  upon  the  terms  and  in  the  manner  prayed. 
"Minerva  D.  Fannin. 

"Henry  P.  Brewster,  Counsel  Ad  Litem  for  Pinckney  M,  and 
Minerva  Fannin,  Minors." 

"This  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney,  admin- 
istrator of  the  estate  of  James  W.  Fannin,  deceased,  and  also  of  the  creditors 
of  said  estate;  and  the  court  having  considered  the  same,  and  examined  the 
exhibits  filed,  and  heard  the  answer  of  Joseph  Mims,  as  well  as  the  answers 
of  Henry  P.  Brewster,  counsel  ad  litem  appointed  by  the  court  to  defend  the 
interests  of  the  minors,  Pinckney  M.  and  Minerva  Fannin,  in  this  suit,  and 
heard  the  arguments  of  counsel,  it  is  ordered,  adjudged,  and  decreed  that  all 
the  right,  title,  and  Interest  of  the  succession  of  James  Fannin  in  and  to  the 
land,  negroes,  and  other  property  mentioned  in  the  petition  be  sold  according 
to  law,  for  cash;  and,  the  court  being  satisfied  that  no  partition  can  be  made 
of  said  property,  it  is  ordered  that  an  estimative  Inventory  be  made  of  the 
same,  and  that  a  sale  be  made  without  a  partition  thereof." 

All  the  above  proceedings  bear  date  October  1,  1839. 

(2)  "Be  it  remembered  that  on  the  28th  day  of  October,  1839,  there  was  held 
at  the  court  house  In  the  town  of  Brazoria  a  regular  term  of  court  of  probate 
for  said  county.  Present:  Wm.  P.  Scott,  chief  justice;  Wm.  Eckel,  associate 
justice;  and  M.  B.  Williamson,  deputy  clerk;  and  Wm.  McMaster,  deputy 
sheriff.  This  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney, 
administrator  of  the  estate  of  James  W.  Fannin,  deceased,  and  also  the  petition 
of  the  creditors  of  said  estate;  and  the  court  having  examined  the  exhibits 
filed,  and  heard  the  answers  of  Joseph  Mims  and  Minerva  D.  Faimin,  as  well 
as  the  answer  of  Henry  P.  Brewster,  counsel  ad  litem  appointed  by  the  court 
to  defend  the  Interest  of  the  minors,  Pinckney  M.  and  Minerva  Fannin,  in  this 
suit,  and  heard  the  argument  of  counsel,  it  is  ordered,  adjudged,  and  decreed 
that  all  the  right,  title,  and  interest  of  the  succession  of  James  Fannin  in  and 
to  the  land,  negroes,  and  other  property  mentioned  in  the  petition  be  sold 
according  to  law,  for  cash;  and,  the  court  being  satisfied  that  no  partition  can 
be  made  of  said  property,  it  is  ordered  that  an  estimative  Inventory  be  made 
of  the  same,  And  that  a  sale  be  made  without  a  partition,  and  that  an  exten- 
sion of  time  for  twelve  months  be  allowed  said  McKinney  to  settle  said  estate." 

(3)    "Republic  of  Texas,  County  of  Brazoria. 

"To  the  Honorable  the  Probate  Court  in  and  for  Said  County:  The  petition 
of  Thomas  F.  McKinney,  administrator  of  the  estate  of  James  W.  Fannin,  de- 
ceased, respectfully  represents  that  at  a  former  term  of  the  court  the  said 
estate  was  reported  insolvent,  and  an  order  obtained  for  the  sale  of  the  prop- 
erty, except  the  headrlght  of  the  deceased,  containing  one  league  and  labor 
of  land  lately  located,  which  was  omitted  to  be  included  in  the  prayer  for  the 
sale  of  the  property.  He  therefore  prays  that  the  same  may  be  sold  for  cash, 
according  to  law.    Petitioner  will  pray,"  etc. 

"December  30,  1839.  Jack  &  Townes,  for  Petitioner. 

"Granted.    Wm.  P.  Scott,  Probate  Judge." 

(4)  "Be  it  remembered  that  on  the  30th  day  of  December.  1839,  there  was 
holden  at  the  court  house  in  the  town  of  Brazoria  a  regular  term  of  the  probate 
court  of  said  county.  Present:  The  Hon.  Wm.  P.  Scott,  chief  justice;  Wm. 
Eckel,  associate  justice;  M.  B.  Williamson,  deputy  clerk;  Wm.  McMaster, 
sheriff.    This  day  came  on  to  be  heard  the  petition  of  Thomas  F.  McKinney. 
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administrator  of  the  estate  of  James  W.  Famiiiu  representing  that  at  a 
former  term  of  the  court  an  order  was  obtained  to  sell  the  property  belonging 
to  the  estate,  in  the  prayer  for  which  order  the  headright  of  said  Fannin  was 
omitted  to  be  inclnded, — said  headright  being  a  league  and  labor  of  land  re- 
cently located, — and  praying  the  court  to  order  the  sale  of  the  same  for  cash. 
And  the  court  having  considered  the  prayer  of  the  petition,  and  being  satisfied 
of  the  truth  of  the  allegations  therein  contained,  it  is  ordered,  adjudged,  and 
decreed  that  the  prayer  of  the  petition  be  granted,  and  the  land  sold  for  cash/' 

(5)    "Republic  of  Texas,  Ck>unty  of  Brazoria. 

"Before  me,  Wm.  P.  Scott,  chief  Justice  and  ex  officio  judge  of  probate  in 
and  for  said  county,  personally  came  and  appeared  Sam  0.  Douglass  and  Theo- 
dore Bennett,  appraisers,  and  R.  J.  Calder,  umpire,  called  upon  by  me  to  value 
and  appraise  one  headright  of  a  league  and  labor  of  land  belonging  to  the 
estate  of  James  W.  Fannin,  located  near  Gonzales,  in  order  for  a  sale  thereof 
for  cash  in  pursuance  of  a  decree  of  the  probate  court  for  said  county,  who, 
being  duly  sworn,  value  and  appraise  the  same  at  fifty  cents  per  acre.  To  all 
of  which  I  certify  by  signing  vrith  said  appraisers. 

"Samuel  C.  Douglass. 
"T.  Bennett 
"R.  J.  Calder. 
"Sworn  to  and  subscribed  before  me  this,  the  4th  day  of  February,  1840. 

"Wm.  P.  Scott,  Probate  Judge.' 

(6)  "Be  it  remembered  that  on  the  4th  day  of  February  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty,  at  the  court-house  door  in  the 
town  of  Brazoria  and  republic  of  Texas,  between  the  hours  prescribed  by  law, 
I,  Wm.  P.  Scott,  chief  justice  and  ex  officio  judge  of  probate  in  and  for  the 
county  of  Brazoria,  in  pursuance  of  a  decree  of  the  probate  court  for  said 
county,  and  advertisement  made  in  accordance  with  law,  having  previously 
had  the  property  appraised  by  experts  appointed  by  me.  as  will  be  seen  by  the 
proc^  verbal  thereof  hereunto  annexed  and  made  a  part  of  this  act,  offered  for 
sale  at  public  auction  at  the  time  and  place  aforesaid,  for  cash,  the  following 
property  belonging  to  the  estate  of  James  W.  Fannin,  deceased,  to  wit:    One 

league  and  one  labor  of  land  situated  near  Gonzales,  in  the  county  of , 

being  the  headright  of  said  Fannin;  and,  the  terms  having  been  proclaimed  by 
me,  the  said  George  W.  Grant  appeared  and  bid  the  sum  of  fifty  cents  per 
acre  for  said  land,  or  two  thousand  three  hundred  and  five  dollars  and  fifty 
cents,  that  being  the  full  amount  for  which  the  said  land  was  appraised,  and 
the  highest  bid  ofTered  for  the  same;  and  the  said  Grant  having  paid  to 
Thomas  F.  McKinney,  administrator  of  said  succession,  the  full  amount  bid  as 
aforesaid,  as  is  evidenced  by  the  said  McKinney  signing  this  act  with  me: 
Now,  therefore',  I,  the  said  Wm.  P.  Scott,  judge  as  aforesaid,  in  consideration 
of  the  premises,  do  hereby  grant,  bargain,  sell,  and  convey  unto  the  said 
George  W.  Grant,  and  to  his  heirs  and  assigns,  forever,  an  the  right,  title, 
interest,  and  daim  which  the  succession  of  the  said  James  W.  Fannin  had  in 
said  property,  viz.  one  league  and  labor  of  land  situated  as  aforesaid,  to  have 
and  to  hold  the  same  unto  him,  the  said  George  W.  Grant,  and  his  heirs  and 
assigns,  forever;  hereby  devesting  the  said  succession,  and  the  heirs  thereof, 
of  all  right,  title,  and  interest  in  and  to  the  property  aforesaid.  And  the  said 
McKinney,  administrator  as  aforesaid,  signed  this  act  with  me,  the  said  judge, 
on  the  day  aforesaid,  in  the  presence  of  the  subscribing  witnesses.  I  certify 
this  4th  day  of  February,  1840. 

**Wm.  P.  Scott,  Chief  Justice.  Ex  Officio  Probate  Judge. 
"Thomas  J.  McKinney,  Administrator. 
"Witnesses: 

"C.  Dart 

**R.  J.  Townes." 

The  above  deed  was  offered  in  evidence  from  the  proper  custody  of  the 
defendants,  and  by  them,  as  an  ancient  instrument,  and  also  as  a  recorded 
instrument.  This  deed  is  the  ancient  instrument  it  purports  to  be,  and  in  addi- 
tion the  same  was  duly  proven  for  record  in  1881,  by  proof  of  the  handwrit- 
ing of  the  two  subscribing  witnesses,  made  by  William  McMaster,  the^rson     j 

09  F.— 8  itized  by  OOOQlC 


84  99  FEDERAL  REPORTDR. 

whose  name  appears  In  some  of  the  foregoing  probate  proceedings  as  sheriff 
ot  said  coanty  of  Brazoria,  and  by  E.  H.  Pease,  whose  name  likewise  appears 
in  the  foregoing  probate  proceedings  as  a  member  of  the  firm  of  Harris  ft 
Pease;  and  this  deed  was  duly  recorded  in  Karnes  county,  Tex.,  In  1881.  The 
defendants  further  offered  in  evidence,  as  coming  from  the  possession  and  cus- 
tody of  them,  the  original  patent  to  the  land  and  premises  sued  for  by  the 
plaintiff  in  this  cause.  The  defendants  also  read  In  evidence  a  written  agree- 
ment signed  by  counsel  for  plaintiff  and  defendants,  wherein  it  was  expressly 
admitted  by  the  plaintiff  that  all  title,  if  any,  acquired  by  said  George  W. 
Grant  by  virtue  of  said  administration  sale,  was  duly  vested  In  the  defendants 
in  this  cause,  through  a  regular  chain  of  title,  through  due  and  proper  convey- 
ance from  Grant,  and  through  mesne  conveyances  to  the  respective  defendants. 
To  the  introduction  of  all  said  probate  proceedings  as  aforesaid,  and  to  said 
deed  of  said  probate  Judge  and  said  administrator  as  aforesaid,  the  plaintiff 
made  this  objection:  '^That  the  action  of  the  probate  court  in  making  this  sale 
was  coram  non  Judice  and  void,  because  the  probate  court  of  Brazoria  county, 
at  the  time  said  proceedings  were  had,  had  no  jurisdiction  or  power  to  sell  the 
property  of  an  estate,  the  law  not  having  clothed  that  court  with  such  power; 
it  being  contended  by  the  plaintiff  that  prior  to  the  probate  act  of  Texas  of  date 
February  5,  1840,  which  went  into  effect  on  March  16,  1840,  the  probate  court 
of  Texas  had  no  jurisdiction  or  power  to  sell  the  property  of  an  estate."  The 
court  thereupon  ruled  that  the  county  court  of  Brazoria  county,  Tex.,  at  the  time 
of  the  petition  for  sale,  order  of  sale,  and  execution  and  delivery  of  said  deed 
conveying  said  league  and  labor  in  said  administration  proceedings,  had  the  ju- 
risdiction and  power,  to  sell  property  of  said  estate,  and  to  sell  said  league  and 
labor;  and  the  court  stated  that  it  would  further  hold,  if  no  further  testimony 
was  adduced,  that  said  sale  in  said  administration  proceedings  and  deed  would 
completely  devest  the  title  out  of  the  estate  of  said  James  W.  Fannin  and  pass 
it  to  George  W.  Grant,  and,  by  virtue  of  the  agreement  of  counsel,  to  the  de- 
fendants In  this  cause.  The  plaintiff  thereupon  duly  excepted  to  the  rulings  of 
the  court  The  defendants  then  rested.  The  court  thereupon  rendered  judg- 
ment for  the  defendants,  and  the  plaintiff  brings  the  case  to  this  court  to  re- 
view the  judgment. 

E.,C.  Walker,  for  plaintiff  in  error. 

L.  H.  Browne  and  Y.  B.  Proctor,  for  defendants  in  error. 

Brfore  PARDEE,  McOORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court 

The  defendants  deraign  title  to  the  land  sued  for  from  a  sale  made 
under  a  decree  of  the  probate  court  of  the  county  of  Brazoria,  re- 
public of  Texas.  The  land  was  sold  as  the  property  of  the  estate 
of  James  W.  Fannin,  deceased.  The  decree  authorizing  the  sale 
was  rendered  on  December  30,  1839.  The  conveyance  was  made 
to  the  purchaser  by  authority  of  the  probate  court  on  February  4, 
1840.  The  only  material  question  in  the  case  is  raised  by  the  fol- 
lowing assignment  of  error: 

"The  court  erred  in  admitting  in  evidence,  over  the  objections  of  the  plain- 
tifC,  the  transcript  of  the  probate  proceedings  of  Brazoria  county,  Texas,  and 
the  deed  to  George  W.  Grant  made  thereunder,  because  the  probate  courts  of 
Texas,  at  the  time  said  proceedings  were  had  [prior  to  February  5,  1840],  had 
no  jurisdiction  or  power  to  sell  the  property  of  an  estate,  and  that  the  action 
of  the  probate  court  of  Brazoria  county  in  making  said  sale  was  coram  non 
judice  and  void." 

More  than  40  years  ago,  in  Baker  v.  Coe,  20  Tex.  429,  Wheeler,  J., 
in  delivering  the  opinion  of  the  court,  said  that  "much  the  greater 
part  of  the  real  property  of  the  state  is  held  under  probate-pr  sher-j 
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iflfs'  isales.''  It  has  been  more  than  60  years  since  the  decree  was 
entered  which  is  attacked  in  this  case,  and  we  are  advised  by  the 
argument  of  the  learned  counsel  for  the  plaintiff  in  error  that  "there 
has  been  no  decision  of  the  supreme  court  of  Texas  upon  this  precise 
question/'  and  that  "this  is  the  first  Texas  case  in  which  the  question 
has  been  presented  in  such  shape  as  to  require  a  decision."  To  cor- 
rectly understand  a  statute,  we  must  know  its  subject  and  its  purpose. 
When  we  understand  its  subject-matter  and  general  purpose,  we  have 
the  key  to  what  would  otherwise  appear  doubtful.  To  effectuate  the 
general  intent  by  construction,  general  words  may  be  restrained, 
or  those  of  narrow  import  may  be  expanded.  The  act  of  December 
20,  1836,  was  in  force  when  the  decree  in  question  was  rendered. 
It  is  entitled  "An  act  organizing  the  inferior  courts,  and  defining 
the  powers  and  jurisdiction  of  the  same."  Hart.  Dig.  Tex.  1850, 
p.  146.  The  act  creates  a  county  court  for  each  county  in  the  re- 
public of  Texas,  composed  of  a  chief  justice  and  two  associates, 
and  provides  that  four  terms  yearly  shall  be  held  in  each  county. 
The  jurisdiction  of  the  county  court  is  defined,  and  the  oflBce  of 
derk  created.  The  act  then  provides  that  the  chief  justices  of  the 
county  courts  shall  be  judges  of  the  probate  courts  for  their  re- 
spective counties.  Before  quoting  the  part  of  the  statute  conferring 
probate  jurisdiction,  let  us  examine  other  parts  of  the  act.  Provi- 
sion is  made  (with  some  exceptions)  for  12  terms  a  year  of  the  pro- 
bate courts  Id.  art.  253.  Appeals  may  be  taken  from  decrees  of 
the  probate  court  to  the  district  court  of  the  county.  Id.  art.  254. 
The  clerk  of  the  county  court  is  made  clerk  of  the  probate  court, 
and  is  required  to  record  all  wills  and  other  instruments  required 
by  law  to  be  recorded  in  that  office.  Id.  art.  257.  Before  the  passage 
of  this  act  the  primary  courts  had  probate  jurisdiction,  including 
the  authority  to  decree  sales  of  real  estate  belonging  to  the  estates 
of  decedents.  Baker  v.  Coe,  20  Tex.  430,  433.  The  act  provides  that 
all  probate  business  heretofore  pending  before  the  primary  courts  • 
shall  be  transferred  to,  and  be  completed  in,  the  probate  courts. 
Hart.  Dig.  art.  258.  It  is  made  the  duty  of  the  probate  court  to  com- 
pel a  settlement  within  12  months  of  all  estates  heretofore  admin- 
istered upon.  Id.  art.  259.  Section  24  of  the  act  specially  relates  to 
the  jurisdiction  of  the  court,  and  is  as  follows: 

"The  chief  Justices  of  the  county  courts  shall  be  Judges  of  probate  for  their 
respective  counties;  shall  take  the  probate  of  wills;  grant  letters  of  adminis- 
tration on  the  estates  of  f^rsons  deceased,  who  were  Inhabitants  of,  or  resident 
in  said  county,  at  the  time  of  their  decease;  shall  appoint  guardians  to  minors, 
idiots,  and  lunatics;  and  in  conjunction  with  the  associate  Justices,  shall  ex- 
amine and  settle  the  accounts  of  executors,  administrators,  and  guardians;  and 
said  chief  Justices  shaU  have  full  Jurisdiction  of  all  testamentary  and  other 
matters  appertaining  to  a  probate  court,  within  their  respective  counties." 
Id.  art  262. 

Does  the  statute  confer  jurisdiction  to  decree  a  sale  of  real  es- 
tate? If  the  section  stood  alone,  it  may  be  conceded  that  the 
phrase,  "shall  have  full  jurisdiction  of  all  testamentary  and  other 
matters  appertaining  to  a  probate  court,"  would  be  at  least  of  doubt- 
ful significance.  Certainly  apter  language  could  be  used  to  confer 
jurisdiction  to  sell  the  real  estate  of  an  intestate.    But  this  section     i 
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is  part  of  an  entire  act.  The  act,  taken  as  a  whole,  creates  a  probate 
court,  and  provides  for  the  administration  and  final  settlement  in 
that  court  of  the  estates  of  decedents,  with  provision  for  an  appeal 
to  the  district  court.  There  is  nothing  in  the  schem^  to  indicate 
that  the  probate  court  is  deficient  in  its  power  to  entirely  settle  the 
estate.  It  does  not  appear  that  parties  interested  must  go  to  the  dis- 
trict court  within  the  year  in  which  final  settlements  must  be  made, 
to  obtain  decrees  of  sale,  before  making  settlements  in  the  probate 
court.  In  its  general  terms,  the  act  seems  to  contemplate  tiiat  all 
that  is  needful  to  make  complete  settlements  may  be  done  in  the 
probate  court.  This  construction  becomes  more  essential  when"  it 
is  remembered  that  no  difference  in  the  power  of  the  court  exists 
as  to  real  estate  and  personal  property.  It  has  power  to  decree  the 
sale  of  both  or  neither.  Not  one  estate  in  twenty  could  be  settled 
without  a  sale  of  some  of  its  property.  The  act  is  passed  by  the  leg- 
islature of  a  republic  imbued  vnth  the  principles  of  the  civil  law, 
which  in  such  cases  made  no  distinction  between  personal  property 
and  real  estate.  In  fact,  the  administrator  at  that  time  placed  both 
the  land  and  the  personal  property  in  his  inventory  of  the  property 
of  the  estate.  In  a  suit  begun  in  1842,  relating  to  an  administration 
opened  in  1834,  Lipscomb,  J.,  speaking  for  the  supreme  court  of 
.ifexas,  said: 

"These  distinctions  are  unknown  to  the  civil  law  as  it  prevailed  under  Span- 
ish modification  in  Texas.  Land  here  was  thought  to  be  of  cdmparatively 
little  yalue,  .and  many  a  fine  league  has  been  transmitted  with  as  little  form 
and  ceremony  by  our  early  colonists  as  would  attend  the  sale  of  an  Indian 
pony.  AU  property,  without  distinction,  was  classed  together.  The  Spanish 
civil  law  being  the  basis  of  our  Jurisprudence,  much  of  our  legislation  after  the 
revolution  was  imbued  with  its  influence.  Hence  our  act  of  congress  passes 
all  of  the  estate  of  a  decedent  into  the  hands  of  the  personal  representative. 
He  is  required  to  return  an  inventory  of  the  land,  to  have  it  appraised,  and  it 
is  taken  into  the  estimate  of  the  valiie  of  the  estate;  and  his  bond,  given 
with  reference  to  the  aggregate  amount  of  the  estate,  binds  him  to  Its  faithful 
administration.*'    Thompson  v.  Duncan,  1  Tex.  486,  488. 

The  acts  v^hich  follov^  the  act  of  December  20,  183©,  indicate  that 
the  legislature  of  Texas  believed  that  the  power  to  sell  the  property 
of  an  estate  was  vested  in  the  probate  courts  of  Texas.  On  May  18, 
1838,  the  second  congress  passed  ar  act  providing  for  the  settlement 
of  estates  of  deceased  soldiers.    Section  3  of  the  act  provided: 

"That  no  sale  of  any  of  the  effects  of  a  deceased  soldier  or  officer  shall  be 
made,  unless  .by  order  of  the  court  granting  letters  of  ^ministration,  approved 
by  the  secretary  of  war,  and  published  In  some  newspaper  sixty  days;  and 
ail  sales  made  contrary  to  the  provisions  of  this  section  (unless  by  heirs  of  full 
age)  shall  be  entirely  null  and  void.**  Sayles'  Early  Laws,  §  471;  Hart.  Dig. 
arts.  985-988. 

By  an  act  of  December  24, 1838,  this  act  of  May  18, 1838,  just  above 
quoted,  was  amended,  and  section  1  of  the  amendment  provided: 

"That  the  above  recited  act  shall  not  be  so  construed  as  to  apply  to  the  duty 
of  any  administrator  upon  the  estate  of  any  deceased  citizen  soldier,  who  was 
a  citizen  of  Texas,  in  the  fuU  exercise  of  his  rights  as  such  at  the  time  of  his 
death."    Sayles*  Early  Laws,  §  648;  Hart.  Dig.  art.  989. 

An  act  of  the  third  congress,  of  date  January  23,  1839,  regulates 
sales  of  real  estate  by  administrators,  executors,  and  guardiaQB.    It, 
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provides  tliat  the  sales  shall  be  made  on  the  first  Tuesday  of  every 
month,  after  advertisement  for  30  days.  Id.  arts.  991,  992.  These 
acts  are  pertinent,  as  showing  the  intention  of  the  legislature  in  the 
act  of  December  20,  1836.  They  are  legislative  constructions  of 
the  former  act.  In  Bex  v.  Loxdale,  1  Burrows,  447,  Lord  Mansfield 
said: 

"Where  there  are  different  statutes  in  pari  materia,  though  made  at  different 
times,  or  even  expired,  and  not  referring  to  each  other,  they  shaU  be  taken 
and  construed  together  as  one  system,  and  as  explanatory  of  each  other." 

In  Doggett  V.  Walter,  15  Pla.  355,  the  conrt  held  that: 

'*The  meaning  and  intention  of  the  legislature  in  the  enactment  and  repeal 
of  laws  may  often  be  fonnd  In  the  contemporaneous  and  subsequent  action  of 
that  body  in  reference  to  the  subject-matter,  and  the  evident  intention  of  the 
legislature  will  control  the  construction  of  its  acts." 

In  Webb  v.  Sellers,  27  Tex.  423,  the  probate  conrt  of  Washington 
county,  at  the  October  term,  1838,  had  made  a  decree  authorizing  an 
administrator  to  sell  real  estate  belonging  to  the  estate  of  his  in- 
testate. It  is  true  that  no  question  was  made  as  to  the  construction 
of  the  statutes  conferring  probate  jurisdiction,  but  the  validity  of  the 
administrator's  sale  was  necessarily  involved.    The  court  said: 

"The  evidence  as  a  whole  shows  very  clearly,  we  think,  that  the  probate 
court  of  Washington  county  exercised  a  rightful  jurisdiction  in  ordering  the 
sale  of  the  land  in  controversy  for  the  payment  of  debts  due  by  the  estate. 
It  is  clearly  enough  shown  that  aU  the  orders  of  the  probate  court  relating 
to  the  matter  in  controversy  were  made  in  the  course  of  the  administration." 

In  Pendleton  v.  Shaw,  44  S.  W.  1002,  the  court  of  civil  appeals  of 
Texas  holds  valid  a  sale  made  under  decree  of  the  probate  court  of 
Washington  county  rendered  at  the  September  term,  1839.  This  sale 
had  previously  been  held  valid  by  the  United  States  circuit  court  of 
appeals  for  the  Fifth  circuit.  Land  Co.  v.  Pendleton,  52  U.  S.  App. 
328,  26  C.  O.  A.  608,  81  Fed.  784.  In  Ferguson  v.  Templeton,  32 
S.  W.  151,  the  court  of  civil  appeals  of  Texas,  for  the  First  district, 
said: 

'That  a  purchaser  at  administrator's  sale  under  the  law  of  1836  was  not  re- 
quired to  look  further  into  the  record  than  the  order  of  sale,  for  the  reason  that 
the  probate  court  was  one  of  general  Jurisdiction,  and  its  order  would  therefore 
protect  the  purchaser." 

In  Pleasants  v.  Dunkin,  47  Tex.  343,  the  court  treats  as  valid  an 
administrator's  sale  made  under  a  decree  of  the  probate  court  ren- 
dered at  the  January  term,  1840,  which  was  under. the  law  of  Decem- 
ber 20,  1836. 

It  is  true  that  in  none  of  these  cases,  so  f^r  as  appears  from  the  re- 
ports, was  the  point  urged  upon  the  consideration  of  the  court  that 
the  act  of  December  20, 1836,  was  not  sufficient  to  confer  jurisdiction 
upon  the  probate  court.  Seemingly  the  bar  conceded  that  the  pro- 
bate court  had  jurisdiction.  The  cases  perhaps  have  some  value  from 
that  fact.  They  surely  have  value  as  showing  the  practical  con- 
temporaneous construction  placed  by  the  courts  on  the  act  in  ques- 
tion. In  the  construction  of  a  doubtful  and  ambiguous  law,  the  con- 
temporaneous construction  of  those  who  were  called  upon  to  act 
under  the  law  is  entitled  to  great  respect    Edwards'  Lessee  v.  Dayby, 
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12  Wheat.  206,  6  L.  Ed.  603;  U.  S.  v.  Tugh,  99  U.  S.  265,  269,  25  L.  Ed 
322. 

It  is  insisted  by  the  plaintiff  in  error  that  the  case  of  Bank  ▼.  Dud- 
ley's Lessee,  2  Pet.  492,  7  L.  Ed.  496,  sustains  the  contention  a^inst 
the  jurisdiction  of  the  probate  court.  We  find  nothing  in  that  case  in 
conflict  with  the  views  we  have  expressed.  The  decree  in  question  in 
that  case  was  made  in  August,  1805,  and  the  law  under  which  it  was 
made  had  been  repealed  on  June  1, 1805.  The  statement  of  the  case 
shows  that  "the  plaintiff  insisted,  and  the  court  ruled,  that  the  law 
under  which  the  court  proceeded  in  granting  the  license  to  sell  had 
been  repealed  before  the  license  was  granted."  This  holding  of  the 
trial  court  was  affirmed.  The  phrase,  "jurisdiction  of  all  probate  and 
testamentary  matters,*'  which  was  conmiented  on  in  the  case,  was 
quoted  from  the  constitution  of  Ohio.  The  question  as  to  this  phrase 
was  whether  it  so  fixed  the  jurisdiction  of  the  court  of  common  pleas 
to  sell  real  estate  of  a  decedent  that  it  was  not  subject  to  the  control 
of  the  legislature.    Marshall,  G.  J.,  said: 

"  'Jurisdiction  of  all  probate  and  testamentary  matters*  may  be  completely 
exercised  without  possessing  the  power  to  order  the  sale  of  the  lands  of  an 
intestate.  Such  jurisdiction  does  not  appear'  to  us  to  be  identical  with  that 
power  or  to  comprehend  it.  The  constitution  did  not  mean,  and  could  not 
mean,  to  deprive  the  legislature  of  the  power  of  exercising  its  wisdom  on  a 
subject  so  vitaUy  interesting  to  the  people,  nor  do  its  words  convey  such  an 
Intent.  Were  It  even  true — which  we  cannot  admit — ^that  the  constitution 
established  the  Jurisdiction  of  the  court  of  common  pleas  in  the  case,  still  the 
legislature  might  prescribe  the  rule  by  which  that  Jurisdiction  should  be  exer- 
cised." 

The  question  and  circumstances  were  entirely  unlike  the  pref^nt 
case.  In  Ohio,  the  jurisprudence  being  unaffected  by  the  civil  law, 
the  distinction  between  personal  property  and  real  estate  was  main- 
tained in  administrations.  The  administrator  had  no  title  to  or  con- 
trol over  the  real  estate.  He  had  the  power  only  to  sell  by  virtue  of 
a  statute  which  was  repealed  before  the  order  of  sale  was  made.  The 
court  was  construing  a  sentence  in  a  state  constitution  which  was  in- 
tended to  briefly  indicate  the  jurisdiction  which  might  be  conferred 
on  the  court  of  common  pleas  by  the  legislature.  The  legislature 
had  conferred  the  jurisdiction,  but  withdrew  it  before  the  decree  in 
question  was  made.  The  supreme  court  was  not  in  that  case,  as  we 
are  in  this,  construing  a  statute  creating  a  court  and  establishing  its 
jurisdiction,  and  providing  elaborately  for  the  administration  of 
estates.  An  isolated  sentence  in  the  constitution  of  Ohio  was  under 
consideration,  and  tiiere  were  no  contemporaneous  constructions  by 
the  legislature  or  judiciary  of  that  state  indicating  that  the  words 
quoted  were  intended  to  confer  jurisdiction  to  sell  the  property  of  a 
decedent.  On  the  contrary,  the  legislature  had  assumed  that  legisla- 
tion was  necessary  to  confer  such  jurisdiction.  In  construing  sec- 
tion 24  of  the  act  of  December  20,  1836  (Hart.  Dig.  art.  252),  we  do 
not  look  alone  at  its  language.  The  words  conferring  jurisdiction, 
viewed  alone,  might  or  might  not  be  held  sufflcient  to  confer  ^uris* 
diction  to  decree  a  sale  of  a  decedent's  real  estate.  But  when  we 
examine  the  entire  act  in  the  light  of  the  jurisprudence  of  the  re- 
public aa  it  existed  when  the  act  was  passed,  and  in  view  of  the  sub- 
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sequent  legislative  constraction,  and  consider  also  the  practical  con- 
temx)oraneous  construction  of  it  by  the  probate  courts,  and  tlie  sanc- 
tion of  that  construction  by  the  acquiescence  of  the  highest  Texas 
courts,  we  are  convinced  that  the  act  conferred  on  the  probate  court 
the  jurisdiction  to  render  the  decree  in  question.  We  think  the  judg- 
ment of  the  circuit  court  is  right,  and  it  is  affirmed. 


DAVIS  V.  MILLS  et  at 

(Olrcult  Ck>i2rt  D.  Connecticut    January  22,  1000.) 

No.  457. 

]•  JUBTSDICTIONAL  AMOUNT — ASSTGNMBNT  OF  SEVERAL  CLATKS.       * 

Rev.  St.  1878,  §  629.  as  amended  by  25  Stat  433,  &  860.  §  1,  providing  that 
the  circuit  court  shaU  not  have  cognizance  of  any  suit  to  recover  the  con- 
tents of  any  promissory  note  or  other  chose  in  action  In  favor  of  the 
assignee  unless  such  suit  might  have  been  prosecuted  In  such  court  to 
recover  the  said  contents  if  no  assignment  or  transfer  bad  been  made,  does 
not  prevent  action  In  such  court  by  an  assignee  of  several  claims,  each 
less,  but  aggregating  more,  than  $2,000,  the  assignors  having  been  citizens 
of  states  other  than  that  of  defendant.! 
t  Pbnai<  Btatutb— £nfobcbmbnt  Out  of  State. 

Oomp.  Laws  Mont  p.  728^  §  460,  requiring  corporations  to  aimuaUy  file 
financial  reports,  and  making  the  trustees  of  one  which  does  not  liable 
for  Its  debts.  Is  not  a  penal  statute,  so  fl(^  to  prevent  enforcement  out  of 
the  state  of  the  trustees'  liability  thereunder. 
8.  Corporations— AsBiONMBKT  of  Claim— Right  of  Assignee. 

An  assignee  of  a  claim  against  a  corporation  has  a  right  to  enforce 
against  Its  trustees  their  liability  therefor,  under  a  statute  making  them 
liable  If  the  corporation  fails  to  file  an  annual  financial  report 
4  Conflict  of  Laws. 

Validity  of  an  assignment  Is  governed  by  the  law  of  the  state  where  the 
liability  arose  and  which  is  the  domicile  of  the  assignor  and  assignee. 

John  A.  ^helton,  for  plaintiff. 

Gross,  Hyde  &  Shipman,  for  defendants. 

TOWNSEND,  District  Judge.  Demurrer  to  plea  to  jurisdiction  in 
action  at  law.  The  complaint  alleges  that  while  defendants  herein 
were  trustees  of  the  Obelisk  Mining  &  Concentrating  Company,  a 
corporation  organized  under  the  laws  of  Montana,  it  became  indebted 
to  the  assignors  of  sundry  claims  now  held  by  plaintiff,  and  failed 
to  file  the  report  of  its  condition  as  required  by  law,  and  claims  that, 
it  being  insolvent,  defendants  are  jointly  and  severally  liable  for  the 
amount  of  said  claims. 

The  statute  of  Montana  provides  as  follows: 

"Every  such  company  shaU,  annually,  within  twenty  days  from  the  first  day 
of  September,  make  report,  which  shall  be  published  in  some  newspaper  pub- 
Ushed  in  the  town,  city  or  village,  or  if  there  be  no  such  newspaper  published 
In  said  town,  city  or  village,  then  in  some  newspaper  published  nearest  the 
place  where  the  business  of  the  said  company  Is  carried  on,  which  shall  state 
the  amount  of  capital  stock  and  of  the  proportion  actually  paid  in  and  cbe 
amoimt  of  existing  debts,  which  report  shall  be  signed  by  the  president  aud  a 
majority  of  the  trustees,  and  shall  be  verified  by  the  oath  of  the  president  or 

1  As  to  amount  In  controversy  to  determine  jurisdiction  of  circuit  courts,  see 
notes  to  Auer  v.  Lombard,  19  C.  C.  A.  75;  Shoe  Co.  v.  Boper,  36  G.  0.  Ayr45d.        t 
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Becretacy  of  said  company,  and  fUed  In  the  office  of  the  derk  of  the  connty 
where  the  basiness  of  the  company  shall  be  carried  on,  and  If  any  of  said 
company  shall  fail  to  do  so  all  the  trustees  shall  be  Jointly  and  severally  liable 
for  all  the  debts  of  said  company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  said  report  shall  be  made.  No  liability  shall  attach  to  any  trus- 
tee, or  board  of  trustees,  by  virtue  of  the  provisions  of  this  section,  for  a 
failure  to  cause  to  be  published  in  a  newspaper  the  report  in  this  section  men- 
tioned, if  within  the  time  herein  mentioned,  the  said  trustee,  or  board  of  trus- 
tees, or  company  shall  annually  cause  said  report  to  be  filed  in  the  office  of 
the  clerk  and  recorder  of  the  county  in  which  the  business  of  the  said  company 
Is  carried  on,  as  declared  in  its  certificate  of  incorporation."  Oomp.  Laws,  p. 
728,  §  460. 

The  defendants  have  pleaded  to  the  jurisdiction  on  the  following 
grounds,  namely: 

"(1)  Becau&e  the  action  was  brought  by  the  plaintiff  aa  assignee  of  three 
separate  and  distinct  causes  of  action,  neither  one  of  which  amounts,  without 
interest  and  costs,  to  the  sum.  of  two  thousand  dollars,  and  neither  one  of 
which  could  have  been  brought  within  the  Jurisdiction  of  this  court  by  the  as- 
signor. (2)  Because  the  sum  or  amount,,  viz.  two  thousand  dollars,  required  to 
give  Jurisdiction  of  this  action  to  this  court,  is  made  up  by  illegally  Joining 
three  several  counts  for  less  amounts,  each  of  which  sets  up  a  separate  and 
distinct  cause  of  action,  not  arising  out  of  the  same  transaction,  and  In  no 
way  related  to  each  other,  and  not  proper  to  be  Joined  in  the  same  action. 
(3)  Because  the  complaint  is  an  attempt  to  enforce  in  this  court  a  penal  stat- 
ute of  the  state  of  Mbntana,  which  can  only  be  enforced  In  the  courts  of  that 
state,  and  of  which  this  court  will  not  entertain  Jurisdiction.  (4)  Because  the 
rights,  such  as  they  are,  of  the  several  assignors,  mentioned  in  said  complaint, 
to  the  benefits  of  the  Montana  statute,  are  not  assignable,  and  do  not  follow 
the  alleged  assignments  to  the  plaintiff  of  the  said  rights  of  action  against 
said  Obelisk  Mining  &  Concentrating  Company." 

Counsel  for  defendants,  in  support  of  the  first  point,  cited  section 
629,  Rev.  St.  1878,  as  amended  by  the  act  of  August  13,  1888  (25  Stat 
433,  c.  866),  which  provides  that  the  circuit  court  shall  not  ''have 
cognizance  of  any  suit  *  ♦  ♦  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  ajoy  assignee, 
*  *  *  unless  such  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  or  transfer  had  been 
made."  It  has  been  repeatedly  held  that  the  restrictions  as  to 
amounts  and  as  to  suits  by  assignees  are  distinct  and  independent  in 
language  and  purpose;  that  the  intent  of  all  the  legislation  since  the 
enactment  of  the  judiciary  act  of  1789  has  been,  by  the  provision  as 
to  amounts,  merely  to  prevent  the  dockets  of  the  federal  courts  from 
being  crowded  with  small  cases,  and,  by  the  provision  as  to  assigned 
choses  in  action,  to  prevent  the  creation  of  jurisdiction  by  the  trans- 
fer of  claims  held  by  a  citizen  of  the  same  state  with  the  debtor  to  a 
citizen  of  another  state.  Stanley  v.  Board  (O.  0.)  15  Fed.  483;  Ham- 
mond V.  aeaveland  (0.  C.)  23  Fed.  1;  Bernheim  v.  Birnbaum  (C.  0.) 
30  Fed.  885;  Chase  v.  RollerMnis  Co.  (C.  C.)  56  Fed.  625. 

In  Bowden  v.  Burnham,  8  C.  C.  A.  248,  59  Fed.  752,  Judge  Caldwell, 
delivering  the  opinion  of  the  court  of  appeals,  said: 

"When  the  plaintiffs  had  acquired,  in  good  faith,  from  citizens  of  states 
other  than  the  state  of  which  the  defendants  were  citizens,  claims  amounting  in 
the  aggregate  to  $2,000,  they  had  a  right  to  sue  the  defendants  on  all  of  such 
claims  in  one  action  in  the  circuit  court,  although  no  one  of  the  claims 
amounted  to  $2,000.  The  requisite  amount  and  the  citizenship  necessary  to 
confer  the  jurisdiction  are  united  in  the  plahitlffs,  and  the  JurisdicUo^  is  not. 
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affected  by  the  fact  that  the  several  assignors  of  the  claims  could  not  have 
maintained  separate  salts  thereon  because  the  claim  of  each  was  less  than 
12,000  in  amount" 

The  complaint  alleges  that  the  assigned  claims  originally  belonged 
to  citizens  of  the  state  of  Montana,  and  they  together  aggregate  more 
than  12,000. 

The  second  point,  namely,  misjoinder,  was  disposed  of  by  Judge 
Shipman  on  a  prior  hearing,  on  motion  for  leave  to  amend  the  com- 
plaint by  the  addition  of  a  third  count.  83  Fed.  982.  Judge  Shipman 
was  of  the  opinion  that  '^these  statutory  claims  arose  out  of  the  same 
transaction, — that  is,  the  same  neglect, — ^and  that,  being  owned  by 
one  person,  they  can  be  proved  in  one  complaint." 

The  third  point  raises  the  question  whether  said  statute  is  penal, 
so  as  not  to  be  enforceable  outside  the  state  of  Montana.  It  is  un- 
necessary now  to  consider  what  the  law  may  formerly  have  been  in 
the  federal  courts  or  what  may  now  be  the  law  in  the  state  courts. 
In  Huntington  v.  AttriU,  146  U.  S.  676, 13  Sup.  Ct.  231, 36  L.  Ed.  1131, 
the  supreme  court  of  the  United  States  says  that  as  such  a  statute 
"gives  a  civil  remedy  at  the  suit  of  the  cjfeditor  only,  and  measured 
by  the  amount  of  his  debt,  it  is,  as  to  him,  clearly  remedial.  To  main- 
tain such  a  suit  is  not  to  administer  a  punishment  imposed  upon  an 
offender  against  the  state,  but  simply  to  enforce  a  private  right  se- 
cured under  its  laws  to  an  individual.  We  can  see  no  just  ground, 
on  principle,  for  holding  such  a  statute  to  be  a  penal  law,  in  the  sense 
that  it  cannot  be  enforced  in  a  foreign  state  or  country."  See,  also. 
Whitman  v.  Bank,  28  C.  C.  A.  404,  83  Fed.  288.  Counsel  for  defend- 
ants  contends  ths^t  the  supreme  court  of  Ck>nnecticut  decided  in 
Mitchell  V.  Hotchkiss,  48  Conn.  1,  that  such  a  cause  of  action  was 
penal,  and  that  this  court  is  concluded  by  said  decision.  But  that 
case  only  holds  that  the  cause  of  action  does  not  survive  against  the 
administrator,  and  that  decision  is  not  necessarily  inconsistent  with 
the  opinion  of  the  court  in  Huntington  v.  Attrill,  supra.  The  Con- 
necticut statute,  which  was  considered  In  Mitchell  v.  Hotchkiss,  like 
that  of  New  York,  which  was  considered  in  Huntington  v.  Attrill,  is 
penal  in  the  provision  for  the  punishment  of  the  corporate  officer 
who  intentionally  neglects  or  refuses  to  file  the  statutory  notice. 
Therefore,  "as  the  statute  imposes  a  burdensome  liability  upon  the 
officers  for  their  wrongful  act,  it  may  well  be  considered  penal,  in  the 
sense  that  it  should  be  strictly  construed."  Huntington  v.  Attrill, 
supra.  B-ftt  the  Montana  statute  does  not  impose  a  burdensome 
responsibility  for  a  wrongful  act.  For  the  benefit  of  the  creditors  of 
the  corporation,  it  provides  that,  if  any  such  corporation  shall  fail 
to  file  a  report,  all  the  trustees  shall  be  liable.  In  short,  it  merely 
makes  such  trustee  liable  in  case  of  loss  by  reason  of  his  failure 
to  watch  the  other  officers,  and  see  that  they  perform  their  statutory 
obligations.  And  as  this  provision  "gives  a  civil  remedy  at  the 
private  suit  of  the  creditor  only,"  etc.,  "it  is  as  to  him  clearly  reme- 
dial." Huntington  v.  Attrill,  supra.  Such  a  transitory  statutory 
right  of  action  can  be  enforced  in  another  state,  where  it  does  not  sub- 
stantially conflict  with  the  public  policy  of  such  state.  Dennick  v. 
Bailroad  Co.,  103  U.  S.  17,  26  L.  Ed.  439;  Bailroad  Co,  v.  Cox,  143 
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U.  S.  604,  12  Sup.  Ot.  905,  36  L.  Ed.  829;  Stewart  v.  Railroad  Co., 
168  U.  S.  445,  18  Sup.  Ct.  105,  42  L.  Ed.  537;  Railroad  Co.  v.  Doyle, 
60  Miss.  983;  Whitford  v.  Railroad  Co.,  23  N.  Y.  465;  McDonald  v. 
Mallory,  77  N.  Y.  547.  The  whole  question  is  exhaustively  discussed 
in  Huntington  v.  Attrill.  It  has  been  found  impossible  to  distin- 
guish the  principles  therein  involved  from  those  in  the  case  at  bar. 
See,  also,  Fitzgerald  v.  Weidenbeck  (C.  C.)  76  Fed.  695.  Even  if  the 
decision  in  Mitchell  v.  Hotchkiss,  supra,  is  inconsistent  with  the  de- 
cision in  Huntington  v.  Attrill,  the  authority  of  the  latter  case  must 
prevail.  There  the  court  holds  that  the  question  whether  such  a 
statute  is  penal  or  remedial  is  one  not  of  local,  but  of  international, 
law,  and  adds  as  follows: 

"In  this  country,  the  question  of  International  law  must  be  determined  by  the 
court,  state  or  national,  in  which  the  suit  Is  brought.  If  the  suit  is  brought 
in  a  circuit  court  of  the  United  States,  it  is  one  of  those  questions  of  general 
Jurisprudence  which  that  court  must  decide  for  itself,  uncontrolled  by  local 
decisions.  Burgess  v.  Seligman,  107  U.  S.  20,  33,  2  Sup.  Ct  10,  27  L.  Ed.  359; 
Railway  Co.  v.  Cox,  145  U.  S.  593,  605,  12  Sup.  Ct  905,  36  L.  Ed.  829." 

The  fourth  point  raises  the  question  whether  the  liability  under  the 
statute  follows  the  assignment  of  the  choses  in  action.  The  original 
choses  in  action  are  assignable,  and  the  assignee  may  sue  thereon  in 
his  own  name,  under  the  provisions  of  the  statutes  both  of  Montana 
and  Connecticut.  Sections  1351  and  1981  of  the  Civil  Code  of  Mon- 
tana provide  as  foUowi^: 

"A  thing  in  action  arising  out  of  the  violation  of  a  right  of  property  or  out 
of  an  obligation  may  be  transferred  by  the  owner." 

"The  right  arising  out  of  an  obligation  is  t^ie  property  of  the  person  to  whom 
it  is  due  and  may  be  transferred  as  such." 

Section  587,  Code  Civ.  Proc,  provides  as  follows: 

"An  action,  or  cause  of  action,  •  •  •  shall  not  abate  by  death,  or  other 
disability  of  a  party,  or  by  the  transfer  of  an  interest  therein,  but  shall  in  all 
cases  where  a  cause  of  action  or  defense  arose  in  favor  of  such  party  prior  to 
his  *  *  *  ^  transfer  of  Interest  therein  suryive  and  be  maintained  by  his 
representative  or  successors  in  interest;  and  in  case  not  begun  may  be  begun 
by  his  successor." 

The  Connecticut  statute  (Oen.  St.  p.  234),  as  to  suits  by  assignees, 
is  as  follows: 

"Sec.  981.  The  assignee  and  equitable  and  bona  fide  owner  of  any  chose  in 
action,  not  negotiable,  may  sue  thereon  in  his  own  name;  but  he  shall,  in  his 
complaint,  aUege  that  he  is  the  actual,  bona  fide  owner  thereof,  and  set  forth 
when  and  how  he  acquired  title  thereto." 

It  is  unnecessary  to  decide  whether  the  naked  right  to  enforce  this 
statutory  liability  would  be  such  a  chose  in  action  as  to  be  the  sub- 
ject of  assignment,  or  whether  there  is  any  conflict  on  this  point 
between  the  law  in  the  federal  and  state  courts.  The  assignee  herein 
has  brought  this  action,  not  by  virtue  of  the  assignment  of  a  right 
to  enforce  a  penalty,  but  as  the  assignee  of  the  notes  and  judgment 
sued  on,  and  of  the  debts  evidenced  thereby;  and,  when  the  debt 
itself  is  assigned,  the  assignee  thereby  acquires  the  right  to  secure 
the  benefit  of  such  statutory  remedv.  Brackett  v.  Qriswold,  103  N. 
Y.  425,  9  N.  E.  438;   Stokes  v.  Stickney,  96  N.  Y.  323;   Bolen  v. 
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Crosby,  49  N.  T.  183;  BonneU  v.  Wheeler,  1  Hun,  332,  338.  As 
such  assignee,  he  acquires  the  right  to  every  remedy  available  to 
his  assignor.  Hill  v.  Frazier,  22  Pa.  8t.  324.  In  Fitzgerald  v.  Wei- 
denbeck,  supra,  the  court,  construing  the  statute  in  question,  said: 

"We  see  nothing  In  the  nature  of  the  claim  itself  which  prevented  the  holder 
from  assigning  it.  It  was  not,  as  the  defendant  insists,  a  mere  penalty.  It 
was  a  debt  from  the  company  to  Frasier,  which  he  might  transfer  like  any 
other  debt,  and  the  assignee  was  entitled  to  an  the  remedies  for  Its  recovery 
which  the  original  creditor  would  have  had." 

The  validity  of  the  assignment  is  governed  by  the  law  of  the  state 
where  the  liability  arose,  and  which  is  the  domicile  of  the  assignor 
and  assignee;  and,  so  far  as  the  right  and  interest  of  the  assignee 
to  the  tMng  assigned  is  concerned,  titie  federal  courts  and  the  courts 
of  this  state  will  recognize  and  follow  the  law  of  such  foreign  state. 
The  demurrer  is  sustained. 


STERNBNBBRG  et  al.  v.  MAILHOS  et  nx. 

(Oircnit  Court  of  Appeals,  Fifth  Circuit    January  9,  1900.) 

No.  869. 
1,  Appeal— Recokd. 

Instructions  printed  in  a  transcript  on  appeal  as  having  been  given,  or 
asked  and  refused,  on  the  trial,  but  v^hich  are  not  contained  in  any  biU  of 
exceptions,  or  in  any  manner  authenticated  by  the  trial  Judge,  do  not  con- 
stitute a  part  of  the  record  in  the  case.  * 
a.  8amb— Bill  of  Exoeiptions. 

To  enable  an  appellate  court  to  review  exceptions  to  the  giving  or  re* 
f usal  of  instructions,  the  biU  of  exceptions  should  contain  a  sufBcient  state- 
ment of  the  evidence  to  show  whether  or  not  such  instructions  were  ap> 
pllcable  to  the  case  before  the  jury. 
8.  Samb— Questions  Prbsentbd  bt  Rbcoru — Prbsumftions. 

Where  the  record  on  appeal  fails  to  show  that  it  contains  all  the  evi- 
dence, the  presumption  is  that  there  was  evidence  which  Justified  the 
court  in  refusing  to  direct  a  verdict 
4.  Wbonqpul  Death— Action  by  Pabbnts— Dam  ages —Loss  op  Sbrviobs. 

Under  the  Texas  statute  (Rev.  St  1895,  art  3017)  giving  a  right  of  action 
for  actual  damages  on  account  of  injuries  causing  the  death  of  any  person, 
when  caused  by  the  negligence  or  wrongful  act  of  another,  the  parents  of  a 
minor  may  recover  in  such  an  action  for  the  loss  of  services  of  the  deceased 
during  minority,  although  he  was  instantaneously  kiUed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  cf  Texas. 

The  following  statement  is  agreed  to:  On  the  16th  day  of  September,  1898, 
plaintiffs  in  error  were  the  owners  of  a  steam  sawmlU  and  plant  located  in 
Hardin  county,  Tex.;  and  in  connection  therewith  they  owned  a  tram  road 
running  from  the  mill  into  the  forest,  with  which  they  supplied  th^lr  miU  with 
sawlogs.  The  tram  car  was  supplied  with  rolling  stock,  such  as  a  steam  engine 
or  locomotive  and  log  cars.  The  log  cars  were  about  80  feet  in  length,  and 
were  so  constructed  that  they  could  be  fastened  together  by  means  of  a  coupler 
on  each  end.  On  the  last-named  date  the  deceased,  Bobert  Mailhos,  was  em- 
ployed by  plaintiffs  in  error  in  the  dual  capacity  of  fireman  and  brakeman; 
and,  whUe  engaged  as  a  brakeman,  in  an  effort  to  couple  together  two  cars 
loaded  with  logs  he  was  so  crushed  that  he  instantly  died.  On  the  20th  day 
of  March,  1899,  Dominique  Mailhos,  father  of  the  deceased,  for  himself  and 
for  the  use  and  benefit  of  his  wife,  Ohrlstie  Mailhos,  began  this  suit  Jigainst    j 
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plaintiffs  In  error  for  the  sum  of  $12,000  actual  damages,  and  $5,000  exemplary 
damages.  Plaintiffs'  first  amended  original  petition,  upon  which  they  went  to 
trial,  contained  two  counts  as  a  basis  for  the  recovery  of  actual  damages,  as 
follows:  "(1)  Plaintiff  says  that  It  was  negligence  on  the  part  of  defendant, 
their  agents  and  servants,  in  loading  and  placing  said  logs  on  said  cars  in 
the  manner  and  position  In  which  they  were  jdaced  thereon,  for  he  says  that 
on  said  cars  the  logs,  which  were  twenty-eight  feet,  were  so  loaded  and  in  such 
a  position  that  the  ends  of  the  same  projected  over  the  ends  of  said  cars  to 
such  an  extent  that  it  rendered  dangerous  an  attempt  to  couple  together  said 
cars,  as  was  necessary  In  the  prosecution  of  said  business,  as  before  men- 
tioned, and  whereby  the  lives  of  the  defendants'  employes  and  servants  whose 
duty  it  was  to  go  between  said  cars  for  the  purpose  of  coupling  together  the 
same  were  greatly  endangered."  The  other  count  for  actual  damage  is  as 
foUows:  ''Plaintiff  further  alleges  that  defendants*  said  roadbed  and  track 
at  the  time  when  and  place  where  said  Robert  Mailhos  was  killed  was  de- 
fective and  in  bad  repair,  and  in  a  dangerous  and  unsafe  condition,  in  that 
at  said  place  said  track  was  very  unlevel,  one  side  being  much  lower  than  the 
other,  and  that  there  was  not  sufficient  support,  by  means  of  cross-ties  or  other- 
wise, under  the  rails  of  said  track,  to  keep  the  same  In  a  steady  and  safe 
position  and  condition,  but,  on  the  contrary,  the  rails  of  said  track  at  said 
point,  on  account  of  the  unlevel  position  and  condition  of  said  track,  and  on 
account  of  the  insufficient  support  under  said  rails,  and  consequent  depression 
in  the  roadbed,  were  very  unsteady,  xmlevel,  loose,  and  unsafe  for  the  opera- 
tion of  said  engine  and  cars  over  the  same;  that  on  the  occasion  aforesaid, 
while  plaintiff's  said  son,  in  the  discharge  of  his  duty  as  brakeman,  and  in 
obedience  to  the  orders  of  said  engineer,  was  attempting  to  couple  one  of  said 
cars  to  another,  then  being  run  back  for  that  purpose  by  said  engineer,  and 
just  as  said  car  being  run  back  passed  over  the  rails  at  said  point,  and  Just  as 
the  drawheads  of  said  cars  were  about  to  meet  and  Join  together  in  the  usual 
and  proper  manner,  whereby  the  said  Robert  Mailhos  could  have  made  the 
coupling  Vith  safety  (he  having  gone  between  said  cars  for  the  purpose  of 
making  said  coupling),  one  of  the  rails  on  the  lower  side  of  said  track,  by 
reason  of  the  unlevel  position  of  said  roadbed,  and  the  want  of  the  proper 
and  necessary  support  under  said  rails,  and  depression  in  said  roadbed  conse- 
quent therefrom,  immediately  sank  down  below  its  usual  and  proper  place 
and  position,  whereby  and  on  account  of  which  the  drawheads  of  said  cars  . 
failed  to  meet  and  Join  together,  but,  instead,  said  drawheads  passed  one  un- 
der the  other,  thereby  permitting  said  cars  and  logs  to  run  and  Jam  together 
while  plaintiffs'  said  son  was  between  the  same,  whereby  said  plaintiffs*  son, 
without  fault  or  negligence  on  his  part,  was  caught  between  said  cars  and  logs, 
and  thereby  crushed  and  mangled  and  instantly  killed;  that  the  defendants 
well  knew  of  the  defective,  unlevel,  unsafe,  and  dangerous  condition  of  said 
roadbed  and  track  as  before  set  out,  or  by  the  use  of  ordinary  care  could 
have  known  of  the  same;  that  it  was  no  part  of  the  duty  of  plaintiff's  said  son 
to  inspect,  repair,  or  in  any  manner  look  after  the  condition  of  said  road,  and 
that  his  said  son  at  said  time  was  a  young,  inexperienced  boy,  of  immature 
judgment,  and  never  knew  of  the  dangers  attendant  upon  his  duties  in  coup- 
ling together  said  cars,  and  never  knew  of  the  dangerous  condition  of  said 
track  and  roadbed  at  said  time  and  place  when  and  where  he  was  killed,  and 
had  never  been  warned  by  defendants  of  the  same;  that,  while  he  had  been 
in  the  employ  of  the  defendants  for  several  years  previous  to  his  death,  he 
liad  only  acted  in  the  capacity  of  fireman  and  brakeman,  or  either,  for  about 
ten  days  previous  to  his  death."  The  count  alleging  gross  negligence  as  a  pred- 
icate for  exemplary  damages,  after  the  testimony  was  all  in,  was  abandoned 
by  plaintiffs,  and  formed  no  part  of  the  issues  submitted  to  the  Jury.  That 
count  was  as  follows:  "Plaintiff  alleges  that  defendants  were  grossly  negli- 
gent in  having  and  keeping  in  their  employ  said  engineer.  Bud  Herrington, 
who,  plaintiff  alleges,  was  an  incompetent,  unskillful,  and  reckless  engineer, 
and  that  defendants  well  knew  that  said  engineer  was  incompetent,  unskillful, 
and  reckless,  and  unfit  for  and  unsafe  co  operate  and  control  said  engine,  but, 
notwithstanding  their  knowledge  of  said  fact,  said  defendants  kept  said  en- 
gineer in  their  employ,  and  permitted  him  to  operate,  ran,  and  control  their 
said  engine,  and  placed  the  said  Robert  Mailhos  under  him,  as  fireman^on  said 
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engine  and  brakeman  on  said  cars,  without  warning  or  In  any  numner  apprla- 
Ing  the  said  Robert  Mallhos  of  the  fact  that  said  engineer  was  Incompetent, 
unskillf ol,  and  reckless,  which  facts  were  not  known  to  the  said  Robert  Mail- 
hos,  who  at  said  time  was  an  inexperienced  youth,  and  of  Immature  judgment." 
The  measure  of  damages,  as  shown  by  plaintiffs'  petition,  was  the  value  of  the 
deceased's  services  to  plaintiffs,  as  foUows:  "Plaintiff  further  represents  that  he 
Is  about  sixty-eight  years  of  age,  and  his  wife,  the  mother  of  said  Robert  Mall- 
hos, is  about  fifty-eight  years  of  age;  that  neither  of  them  possesses  any  means 
of  support,  and  are  both  unable  to  perform  manual  labor,  and  are  unable  to 
secure  other  kind  of  employment,  or  to  earn  a  livelihood  by  any  means;  that 
he  and  his  wife  were,  previous  to  the  death  of  their  son,  entirely  dependent 
upon  him  for  support  and  maintenance;  that  their  said  son  had,  previous  to 
his  death,  contributed  all  his  earnings  to  the  support  of  his  said  father  and 
mother,  up  to  the  time  of  his  death,  and  had  promised  to  do  so,  and  would 
have  continued  to  do  so,  during  the  remainder  of  their  lives;  that  he  had  been 
working  for  the  defendants  several. years  previous  to  his  death,  and  that  he 
had  been  earning  |1.15  per  day;  that  he  was  an  Industrious,  sober,  moral,  and 
intelligent  boy,  and  very  careful  and  attentive  in  his  business,  and  had  every 
reasonable  expectation  of  being  promoted  to  the  position  of  engineer,  or  other 
lucrative  position,  whereby  he  would  have  earned  |l50  per  month,  to  contribute 
to  plaintiff  and  his  mother  for  their  support  and  maintenance  during  the  re- 
mainder of  their  lives,  and  plaintiff  and  his  said  wife  have  a  reasonable  ex- 
pectation of  living  twenty  years  longer."  The  defendants'  answer  contained 
(1)  a  general  demurrer,  (2)  a  general  denial,  and  (3)  a  special  answer,  which,  In 
substance,  alleged  that  the  cars  which  deceased  was  In  the  act  of  coupling  were 
loaded  as  other  cars  were  usually  loaded  on  defendants'  tram  road,  with  which 
cars,  and  the  method  of  loading,  the  deceased  was  well  acquainted,  and  that 
he  assumed  the  risks  ordinaiily  incident  to  the  employment,  and  was  well 
aware  of  the  dangers  that  were  attendant  upon  and  Incident  to  the  same; 
that  he  was  guilty  of  negligence  in  standing  In  an  erect  attitude  while  at- 
tempting to  make  the  coupling;  that  It  was  necessary  for  him  to  stoop  below 
the  logs  In  order  to  make  the  coupling,  and  his  failure  to  do  so  was  the  direct 
and  proximate  cause  of  his  injuries.  The  plaintiffs'  right  to  recover  was  made 
to  depend  upon  the  loss  of  services  of  the  minor,  as  actual  damages,  as  will 
appear  more  fully  from  the  following  part  of  the  court's  charge  to  the  jury, 
as  follows:  "You  have  the  right  to  consider  the  age,  health,  habits,  and  what 
he  was  earning,  the  probability  of  increased  earnings,  and  what  would  fairly 
compensate  them  in  their  expectancy.  They  do  not  recover  for  loss  of  the 
company,  or  grief  for  loss,  of  son.  Do  not  understand  that  to  be  the  case,  but 
it  is  based  on  the  groimds  that  be  was  their  servant,  and  that  they  were  entitled 
to  the  servant's  wages,  and  the  loss  to  them  is  to  be  considered  in  such  way 
as  will  compensate  the  parents  for  the  leas'  of  same."  The  jury  on  June  8, 
1899,  rendered  a  verdict  for  $1,500  m  favor  of  the  plaintiffs,  upon  which  judg- 
ment was  entered.  A  motion  for  a  new  trial  was  overruled,  and  defendants 
were  granted  60  days  in  which  to  file  a  bill  of  exceptions,  which  biU  was  filed 
July  81, 1899,  and  thereafter  this  writ  was  sued  out 

J.  D,  Martin  and  J.  N.  Votaw,  for  plaintiff  in  error, 
J.  F.  Lanier,  for  defendant  in  error. 

Before  PABDEE,  McOORMICK,  and  SHELBY,  Circuit  Jndgea. 

PARDEE,  drcuit  Judg6  (after  stating  the  facts  as  above).  We 
find  printed  in  the  transcript  four  propositions  labeled,  "Charge 
Asked  by  Defendants,"  and  indorsed,  "Refused.  D.  E.  Bryant, 
Judge."  They  are  abstract  propositions  of  law,  unaccompanied  by 
any  statement  of  fact  showing  Iheir  pertinency  to  the  case  on  trial; 
and,  whfle  we  may  presume  that  they  were  requests  made  and  ruled 
on  before  the  jury  retired,  there  is  nothing  to  show  that  there  was 
any  exception  taken  at  the  time  to  the  rulings  thus  made.  We  also 
find  printed  in  the  transcript  a  document  entitled,  "Charge  of  the 
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Judge  to  Jury,"  verified  by  the  affidavit  of  one  J.  R  0*Hara  as  ^a, 
true  and  correct  copy  of  the  charge  delivered  by  the  Hon.  David  E. 
Bryant  to  the  jury  on  the  trial  of  the  case  of  Dominique  Mailhos  v. 
Olive  Stemenberg  &  Co.,  tried  in  the  United  States  circuit  court  on 
the  7th  and  8th  days  of  June,  1899";  but  the  same  is  not  set  forth 
in  any  bill  of  exceptions,  and  it  does  not  have  the  indorsement  or 
any  other  approval  of  the  judge,  nor  is  there  any  objection  or  excep- 
tion conected  with  the  same.  None  of  the  matters  referred  to  above, 
although  contained  in  the  transcript,  form  any  part  of  the  proper 
record  in  the  case.  Blake  v.  U.  S.,  33  U.  S.  App.  376, 18  0.  C.  A.  117, 
71  Fed.  286;  Clune  v.  U.  S.,  159  U.  S.  590,  16  Sup.  Ct.  125,  40  L.  Ed. 
269.  There  is  one  document,  denominated  '*Bill  of  Exceptions,"  in 
the  record,  filed  many  days  after  the  trial,  and  commencing: 

"Be  it  remembered,  that  the  defendants  in  the  above  styled  and  numbered 
case  come  now,  and  except  to  the  Judgment  of  the  court  rendered  In  said  case 
upon  the  verdict  of  the  jury,  and  the  Judgment  of  the  court  overruling  defend- 
ants' motion  for  new  trial,  for  the  follow^Ing  reasons." 

Then  appear  some  16  alleged  reasons,  with  more  or  less  argument, 
and  the  bill  concludes  as  follows: 

*'This  biU  is  allowed  and  approved,  with  the  foUowing  explanations  and 
qualifications:  As  to  the  grounds  of  plaintifTs  cause  of  action  as  construed  by 
me,  it  embraces  the  grounds  set  forth  by  defendants,  and  in  addition  thereto 
a  charge  of  general  bad  repair  and  unsafe  condition  of  defendants'  roadbed. 
As  to  the  exceptions  to  failure  of  the  court  to  give  certain  special  instruc- 
tions asked,  I  think  the  general,  charge,  and  the  charge  number  six  asked 
by  defendants  and  given  by  the  court,  taken  together,  presented  to  the  Jury  the 
law  as  applied  to  the  facts,  without  needless  reiteration. 

"Filed  July  31,  1899.  D.  E.  Bryant,  Judge." 

This  alleged  bill  is  a  combination  motion  for  a  new  trial  and  an 
assignment  of  errors,  and  it  is  defective  and  insufficient  to  authorize 
this  court  to  review  any  of  the  alleged  errors  suggested.  The  bill 
does  not  show  any  ruling  of  the  court  during  the  trial  of  the  case, 
except,  perhaps,  as  to  the  charges  actually  given  and  refused;  and  it 
is  not  shown  that  any  ruling  of  the  court  was  excepted  to  before  the 
jury  retired,  or,  as  for  that  matter,  excepted  to  at  any  time  prior 
to  the  verdict.  None  of  the  charges  given,  nor  any  of  the  special 
charges  requested  and  said  to  have  been  refused,  are  accompanied 
with  such  a  statement  of  the  evidence  as  would  show  whether  the 
charges  given  or  refused  were  applicable  to  the  case  before  the  jury. 
See  Railway  Co.  v.  Twombley,  100  U.  S.  78,  25  L.  Ed.  550;  Worthing- 
ton  V.  Mason,  101  U.  S.  149,  25  L.  Ed.  848;  U.  S.  v.  Carey,  110  U.  S. 
51,  3  Sup.  Ct.  424,  28  L.  Ed.  67;  Insurance  Co.  v.  Raddin,  120  U.  S. 
183,  7  Sup.  Ct.  500,  30  L.  Ed.  644;  Express  Co.  v.  Malin,  132  U.  S. 
531, 10  Sup.  Ct.  166,  33  L.  Ed.  450;  Newman  v.  Iron  Co.,  25  0.  C.  A. 
382,  80  Fed.  228:  Cotton  Oil  Co.  v.  Ashbum,  26  C,  C.  A.  436,  81 
Fed.  331. 

In  short,  we  find  only  one  assignment  of  error  calling  for  any  at- 
tention, and  that  is  not  well  taken.  It  is  the  seventh,  and  to  the 
effect  that  the  court  erred  in  failing  to  give  a  peremptory  instruction 
to  find  for  the  defendant.  This  assignment,  as  based  on  the  uncon- 
tradicted evidence  in  the  case,  cannot  be  considered,  for  the  entire 
evidence  in  the  case  is  not  certified,  and  in  the  absence  of  the  evi- 
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dence  we  are  bound  to  presume  that  there  was  sufficient  evidence 
before  the  jury  to  support  tiie  verdict. 

The  learned  counsel  for  the  plaintiffs  in  error,  however,  contend 
that  as  the  death  of  the  minor,  Robert  Mailhos,  was  instantaneous, 
th^  parents  of  said  Robert  Mailhos  cannot  recover,  under  the  plead- 
ings in  this  case,  for  the  loss  of  his  services  during  minority,  either 
at  common  law  or  under  the  statutes  of  Texas,  and  cite  Railway  Co. 
V.  Beall,  91  Tex.  310,  42  S.  W.  1054,  41  L.  R.  A.  807.  In  that  suit  the 
parents  were  suing  to  recover  damages  for  the  unlawful  killing,  re- 
sulting in  the  instantaneous  death,  of  a  minor  son;  and  two  ques- 
tions were  certified  by  the  court  of  civil  appeals,  Third  supreme  judi- 
cial district  of  the  state  of  Texas,  to  the  supreme  court  of  the  state. 
One  was  as  to  the  right  of  the  parents  to  recover  under  the  common 
law,  and  the  other  was  as  to  whether  the  contributory  negligence  of 
the  deceased  could  be  attributed  to  the  parents,  when  they  had  not 
consented  to  the  employment  of  their  minor  son.  The  court  held 
that  the  action  could  not  be  maintained  at  common  law,  and  that 
''since  the  father's  right  to  recover  depends  upon  the  statute,  which 
imputes  to  him  the  deceased  son's  contributory  negligence,  the  sec- 
ond question  certified  must  be  answered  in  the  affirmative."  The 
Texas  statute  (Rev.  St.  1895)  is  as  foDows: 

"Art.  3017.  An  action  for  actual  damages  on  account  of  lujuries  causing  the 
death  of  any  person  may  be  brought  In  the  following  cases:  (1)  When  the 
death  of  any  person  is  caused  b^  the  negUgence  or  carelessness  of  the  proprie- 
tor, owner,  charterer,  hirer  of  any  railroad,  steamboat,  stage  coach  or  other 
vehicles  for  the  conveyance  of  goods  or  passengers,  or  by  the  unfitness,  negli- 
gence or  carelessness  of  their  receiver  or  receivers  or  other  person  or  persons 
in  charge  or  control  of  any  railroad,  their  servants  or  agents;  and  the  liability 
of  receivers  shaU  extend  to  cases  in  which  the  death  may  be  caused  by  reason 
of  the  bad  or  unsafe  condition  of  the  railroad  or  machinery  or  other  reason  or 
cause  by  which  an  action  may  be  brought  for  damages  on  account  of  injuries, 
the  same  as  if  said  railroad  were  being  operated  by  the  railroad  company. 
(2)  When  the  death  of  any  person  is  caused  by  the  wrongful  act,  negligence, 
nnskillf ulness  or  default  of  another." 

This  action  seems  to  be  fully  authorized  by  the  above  statute,  and 
we  know  of  no  decision,  controlling  or  otherwise,  to  the  contrary. 
Diligence  of  counsel  has  failed  to  find  any  such  decision,  and  we 
know,  as  a  matter  of  fact,  that  such  actions  have  been  maintained 
frequently,  and  without  this  particular  objection,  in  both  the  United 
States  and  state  courts  in  Texas.  Railway  Co.  v.  CJompton,  75  Tex. 
667,  13  8.  W.  667,  is  a  case  where  the  mother  sued  the  railway  com- 
pany for  damages  for  negligently  causing  the  death  of  her  minor  son; 
and  the  supreme  court  of  Texas,  among  other  things,  said: 

"The  appeUee,  being  the  sole  surviving  parent  of  Alexander  Compton,  was 
entitled  to  his  services  during  minority,  and  hence  at  common  law  could  have 
recovered  their  value  during  that  period,  in  the  event  the  appellant  was  found 
liable  for  the  injury.  But  it  does  not  follow  that  this  right  abridges  in  any 
manner  her  daim  for  the  compensation  given  by  the  statute  (Rev.  St.  art. 
2899  et  seq.).  It  happens  in  this  particular  case  that  the  plaintiff,  being  the 
sole  surviving  parent  of  the  deceased,  is  entitled  to  recover,  if  at  all,  damages 
not  only  for  the  loss  of  services  during  her  son's  nonage,  but  also  for  the  loss 
of  any  prospective  pecuniary  benefits  which  she  may  have  received  from  him 
after  he  attained  his  majority.  She  has  sued  for  the  whole  in  the  statutory 
action,  as  we  think  she  had  the  right  to  do,  and  her  right  to  recover  in  such 
action  cannot  be  restricted  to  the  period  of  her  son's  minority." 
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There  is  no  question  in  the  present  ease  as  to  the  right  of  the  par- 
ents to  recover  exemplary  damages  for  the  death  of  a  minor  child, 
and  therefore  Winnt  v.  Railway  Co.,  74  Tex.  32, 11  S.  W.  907,  6  L.  R. 
A.  172,  is  not  applicable.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


In  re  FRONASGONE.    In  re  BALASIN.    In  re  MAYBOVIGA.    In  ro 

POLLACK. 

(Circuit  Court,  B.  D.  Pennsylvania.    January  18,  1900.) 

Aliens— ADinssiON  to  Citizenship— Pkoop  Rbquirbd. 

Under  Rev.  St  §  2167,  which  permits  an  alien  who  has  resided  within 
the  United  States  for  8  years  next  preceding  his  arriving  at  the  age  of 
21  years  to  be  admitted  as  a  citizen  without  having  made  the  declaration 
of  intention  required  by  section  2165  to  be  made  by  adult  immigrants 
at  least  2  years  prior  to  their  admission,  but  which  requires  that  such 
applicant  shall  make  such  declaration  at  the  time  of  his  admission,  "and 
shall  further  declare  on  oath,  and  prove  to  the  satisfaction  of  the  court, 
that  for  two  years  next  preceding  it  has  been  his  bona  fide  intention  to 
become  a  citizen  of  the  United  States,*'  substantial  evidence  of  the  exist* 
ence  of  such  intention  for  the  required  time,  in  addition  to  the  oath  of  the 
applicant,  is  required;  and  vague,  oral  statements  of  a  single  witness 
should  not  be  accepted  as  a  sufficient  substitute  for  the  documentary  evi- 
dence required  by  section  2166. 

These  were  applications  by  aliens  to  be  admitted  as  citizens  of  the 
United  States. 


DALLAS,  CSrcuit  Judge.  Section  2167  of  the  Eevised  Statutes 
provides  that  "any  alien,  being  under  the  age  of  twenty-one  years, 
who  has  resided  vrtthin  the  United  States  three  years  next  preceding 
his  arriving  at  that  age,  and  who  has  continued  to  reside  therein 
to  the  time  he  may  make  application  to  be  admitted  as  a  citizen 
thereof,  may  *  *  *  be  admitted  a  citizen  of  the  United  States, 
without  having  made  the  declaration  required  in  the  first  condi- 
tion of  section  2165";  that  is  to  say,  without  having  declared  on 
oath,  before  one  of  the  courts  designated  in  that  section,  "two  years, 
at  least,  prior  to  his  admission,  that  it  is  bona-fide  his  intention  to 
become  a  citizen  of  the  United  States,"  etc.;  'T3ut  such  alien  shall 
make  the  declaration  required  therein,  at  the  time  of  his  admission; 
and  shall  further  declare,  on  oath,  and  prove  to  the  satisfaction  of 
the  court,  that,  for  two  years  nest  preceding,  it  has  been  his  bona- 
fide  intention  to  become  a  citizen  of  the  United  States."  For  more 
than  20  years  preceding  the  passage  of  the  statute  from  which  sec- 
tion 2167  of  the  Revised  Statutes  is  derived,  the  law  had  imjwsed 
upon  any  alien,  as  a  condition  precedent  to  the  acquisition  of  citi- 
zenship, the  requirement  that,  two  years,  at  least,  prior  to  his  ad- 
mission, his  intention  to  become  a  citizen  should  have  been  declared 
under  oath,  before  a  court  of  record;  and  this  preliminary  proceed- 
ing was  evidently  regarded  by  congress,  and  therefore  must  be  viewed 
by  the  courts,  as  of  substantial  importance.    Section  2167  docs  not 
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digpense  with  it  in  the  class  of  cases  to  which  that  section  relates; 
for,  even  as  to  them,  it  proyides  that  the  same  declaration  mnst 
be  made  at  the  time  of  admission,  and  it  must  be  made  nnder  oath 
(U.  8.  V.  Walsh  [G  C]  22  Fed.  646);  and  the  act  of  February  1,  1876, 
which  sanctions  the  making  of  the  declaration  required  by  section 
2165  before  the  clerk,  as  well  as  before  the  court  itself,  plainly  exhibits 
the  continuing  legidative  design  that  it  shall  be  solemnly  made,  and 
become  matter  of  record.  But  section  2167  also  requires  that  every 
such  applicant  thereunder  "shall  further  declare  on  oath,  and  prove 
to  the  satisfaction  of  the  court,  that  for  two  years  next  preceding, 
it  has  been  his  bona  flde  intention  to  become  a  citizen  of  the  United 
States";  in  other  words,  that  he  shall  establish  the  existence  of 
the  requisite  intention,  as  in  the  case  of  other  aliens,  for  at  least  two 
years  prior  to  his  admission  to  citizenship,  but  may  do  this  by  any 
relevant  and  competent  evidence  which  shall  "prove  to  the  satisfac- 
tion of  the  court"  the  truth  of  his  own  deposition.  Under  section 
2165  the  essential  fact  of  declaration  is  always  decisively  shown  by 
production  of  the  record,  or  by  due  certification  thereof;  and  the 
solicitude  of  congress  to  preclude  the  too-ready  acceptance  of  less 
conclusive  testimony  under  section  2167  is  evinced  by  its  provision 
that  the  oath  of  the  applicant  himself,  though  required,  must  be  sup- 
plemented by  proof  which  the  court  shall  deem  satisfactory.  Not 
only  the  manifest  spirit,  but  the  express  terms,  of  this  section,  call 
for  the  exercise  of  scrupulous  care  in  this  particular;  and  experience 
has  convinced  me  that  the  vague  oral  statement  of  a  single  wit- 
ness, which  is  commonly  offered  under  section  2167,  in  substitution 
for  the  documentary  evidence  required  by  section  2165,  cannot  safely 
be  relied  upon  where  the  applicant,  though  having  arrived  in  this 
country  more  than  3  years  before  attaining  the  age  of  21  years,  has 
continued  to  reside  here  for  several  years  after  he  might  have  ap- 
plied to  be  made  a  citizen,  without  having  taken  any  practical  step 
to  carry, out  his  asserted  intention.  It  is  not  necessary  to  refer  with 
particularity  to  each  of  the  cases  mentioned  at  the  head  of  this 
opinion.  The  observations  which  have  been  made  are  applicable  to 
all  of  them,  and  therefore  the  prayer  of  the  petition  is  in  each  in- 
stance denied. 


MAUPIN  V.  TEXAS  &  P.  BY.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  9.  1900.) 

No.  831. 

Master  and  Servant— Injury  to  Servant— Negligence  of  Fellow  Bert  ants. 
If  the  negligence  of  a  master  contributed  to  an  Injury  to  his  servant, 
it  is  no  defense  to  an  action  against  him  therefor  that  feUow  servants 
were  also  guilty  of  negligence  which  contributed  thereto. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Eastern 
District  of  Texas. 

S.  P.  Jones,  for  plaintiff  in  error. 

T.  J.  Freeman  and  P.  H.  Prendergast,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Oircnit  Judges. 
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McCOKMICK,  Circuit  Judge.  W.  E.  Maupin,  the  plaintiff  in  error, 
was  a  section  hand  in  the  employ  of  the  defendant  In  error,  the* 
Texas  &  Pacific  Railway  Company.  His  petition  charged  that  on 
or  ahout  the  24th  day  of  August,  1897,  while  he,  together  with  other 
section  hands,  was  returning  from  his  work,  the  hand  car  on  which 
they  were  riding,  provided  by  the  defendant  for  their  use  in  going 
to  and  returning  from  their  work,  was  derailed  and  ran  off  the 
track,  and  threw  the  plaintiff  to  the  ground,  on  a  lot  of  rocks,  a  dis- 
tance of  about  10  feet,  inflicting  on  him  serious  injuries,  for  which 
he  claims  damage  on  the  ground  that  the  car  was  defective,  out 
of  repair,  and  in  a  condition  unfit  for  use;  that  the  wheels  were 
old,  worn  out,  defective,  cracked,  and  broken,  and  the  axles  old,  worn, 
crooked,  defective,  and  out  of  repair,  and  the  whole  car  worn,  de- 
fective, and  out  of  repair;  that  the  cogs  of  the  running  gear  were 
worn,  defective,  and  out  of  repair;  that  the  defective  condition  of  the 
car  caused  it  to  leave  the  track,  and  caused  the  injuries  to  the  plaintiff; 
that  the  defendant  knew  of  the  defective  and  unfit  condition  of  the 
hand  car,  or  could  have  known  the  same  by  the  use  of  proper  care; 
that  the  plaintiff  did  not  know  of  the  defective  condition,  and  could 
not  have  known  thereof;  that  the  brake  on  the  hand  car  was  old, 
worn,  defective,  and  out  of  repair,  and  in  such  defective  and  worth- 
less condition  that  the  hand  car,  while  in  motion,  could  not  be 
stopped  by  the  use  of  the  brake;  that  the  defendant  knew  this,  or 
should  have  known  it  by  the  use  of  proper  care;  that  while  the 
plaintiff  and  other  section  men  were  riding  on  this  car  it  ran  upon 
another  hand  car  on  the  same  track;  that,  by  reason  of  the  defective 
condition  of  the  hand  car  which  the  defendant  was  on,  it  could  not 
be  stopped  by  applying  the  brake;  and  that  by  reason  thereof  it  ran 
into  the  front  car,  and  was  knocked  off  the  track,  and  the  plaintiff 
was  thrown  to  the  ground  and  injured.  The  delfendant  answered 
by  a  general  demurrer,  a  general  denial,  and  these  special  pleas: 

"(3)  Defendant  says  the  car  on  which  plaintiff  was  riding  when  injured 
was  in  good  condition,  and,  if  there  was  any  defect,  it  was  such  a  defect  that 
did  not  contribute  nor  cause  the  Injury.  (4)  The  plaintiff  knew,  or  by  ordi- 
nary care  could  have  Imown,  of  said  defect,  and  assumed  the  risk  of  being 
injured  as  he  was  injured.  (5)  Defendant  says,  if  there  was  any  negligence 
of  any  person  that  caused  the  injury  to  plaintiff,  it  was  the  negligence  of  one 
of  plaintiff's  fellow  servants,  for  which  defendant  is  not  liable." 

There  was  a  conflict  in  the  testimony  as  to  the  condition  of  the 
hand  car  which  left  the  track.  There  was  substantially  no  dispute 
as  to  any  other  material  issue  of  fact. 

The  court  charged  the  jury,  on  its  own  motion,  giving  in  connec- 
tion with  other  instructions,  not  excepted  to,  the  following: 

"If  the  parties  in  charge  of  that  hand  car  had  instructions  not  to  run  closer 
to  the  front  car  than  90  feet,  or  any  other  number  whatever —  You  may 
remember  from  the  evidence,  and  there  was  evidence  upon  that  subject  My 
recollection  is  that  Lonis  testified  that  he  had  repeatedly  cautioned  them 
not  to  run  closer  than  90  feet,  one  hand  car  follovring  the  other.  Now,  if 
the  parties  in  charge  of  the  rear  hand  car  disregarded  that  Instruction,  and 
ran  at  a  closer  distance,  and  ran  into  the  front  car,  without  using  care  to 
prevent  a  collision,  then  that  is  negligence  upon  the  part  of  that  hind  crew, 
there,  of  which  Mr.  Maupin  was  a  member,  and  a  recovery  could  not  be  had." 
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The  part  of  the  charge  just  quoted  is  made  the  basis  of  the  second 
assignment  of  error^  in  which  it  is  said  that  the  giving  of  this  charge 
was  error,  because  the  proof  showed  that  there  was  no  rule  or  regu- 
lation requiring  the  two  cars  to  be  kept  any  distance  apart,  and  be- 
cause Maupin  had  never  been  notified  of  any  such  rule  or  regula- 
tion, if  it  existed,  and  had  never  been  notified  not  to  allow  the  cars 
to  run  close  together.  It  is  our  opinion  that  this  assignment  of  error 
is  well  taken. 

The  plaintiif  in  error  duly  excepted  to  the  giving  of  that  part  of 
the  charge  which  we  have  quoted,  and  submitt^  a  request  to  charge, 
whick  request  pointed  out  to  the  court  clearly  the  defect  in  the  charge 
given.  The  refusal  of  this  request  to  charge  is  made  the  ground 
of  the  third  assignment  of  error.  It  is  not  clear  that  this  third  as- 
signment is  well  taken,  because  the  requested  charge  involves  sev- 
eral propositions,  the  soundness  of  some  of  which,  and  their  ap- 
plicability to  the  case  on  trial,  may  be  questioned.  Among  other 
things,  the  request  asked  the  court  to  instruct  the  jury  that: 

'*If  the  brake  was  defective,  and  defendant  was  negligent  in  requiring 
plaintiff  to  use  the  car,  as  herein  defined,  then  the  plaintiff  can  recover,  not- 
withstanding the  negligence  of  his  fellow  servants  may  have  contributed  to 
produce  the  wreck,  provided  such  defective  brake  was  the  proximate  cause 
of  the  wreck." 

Prom  the  exception  taken  to  the  portion  of  the  general  charge 
specified,  and  from  the  terms  above  quoted  of  the  requested  charge, 
the  attention  of  the  court  was  fully  drawn  to  the  rule  of  law  on 
which  the  plaintiff  relied,  and  of  which  he  desired  the  benefit  in  a 
proper  instruction  to  the  jury.  That  rule  of  law  is  stated  in  the  text 
books  thus: 

"The  principle  is  universal  that  where  the  negUgence  of  the  principal  and 
that  of  a  fellow  servant,  together,  produce  injury,  the  principal  is  liable 
therefor."    Bailey,  Mast  Liab.  p.  439. 

In  Railway  CJo.  v.  Cummings,  106  U.  8.  700,  1  Sup.  Ot.  493,  27  L. 
Ed.  266,  it  is  said: 

"If  the  negligence  of  the  company  contributed  to  (that  is  to  say,  had  a  share 
in  producing)  the  injury,  the  company  was  liable,  even  though  the  negligence 
of  a  fellow  servant  of  Cummings  was  contributory  also.  If  the  negligence  of 
the  company  contributed  to,  it  must  necessarily  have  been  an  immediate  cause 
of,  the  accident,  and  It  is  no  defense  that  another  was  likewise  guilty  of 
wrong." 

This  doctrine  is  fully  recognized  in  the  state  courts  in  Texas. 
Railroad  Co.  v.  Zapp  (Tex.  Civ.  App.)  49  S.  W.  673;  Railway  Co. 
V.  Hannig,  Id.  116;  Railroad  Co.  v.  Bonatz  (Tex.  Civ.  App.)  48  S.  W. 
767. 

It  is  unnecessary  to  further  discuss  the  errors  assigned,  as.  the 
rulings  complained  of  may  not  occur  on  a  second  trial.  On  the 
ground  already  presented,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  to  that  court,  with  directions  to 
award  the  plaintiff  a  new  trial. 
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to  the  commission  for  relief,  under  the  proviso  of  the  fourth  section,  by  which 
the  commission,  upon  proper  application,  Is  empowered  to  authorize  carriers. 
In  special  cases,  to  charge  less  rates  for  the  longer  than  for  the  shorter  dis- 
tance. Accordingly  the  commission  found  that  the  defendant  carriers  had  vio- 
lated the  fourth  section  of  the  act,  and  made  an  order  requiring  the  defendant 
carriers  "ta  cease  and  desist  from  charging  or  receiving  any  greater  compen- 
sation In  the  aggregate  for  the  transi>ortation  of  like  kind  of  property  from 
New  York,  Boston,  Philadelphia,  Baltimore,  or  other  Atlantic  Seaboard  cities, 
for  the  shorter  distance  to  Cliattanooga,  than  for  the  longer  distance,  over 
the  same  line,  in  the  same  direction,  to  Nashville."  The  order  was  entered 
December  30,  1892;  but  its  operation  was  suspended  until  February  1,  1893, 
to  enable  the  defendants  to  apply  to  the  commission  for  special  authority,  un- 
der the  proviso  of  the  fourth  section,  to  charge  the  less  rate  for  the  longer  dis- 
tance to  Nashville.  The  commission  did  not  definitely  decide  that  the  rates 
to  Chattanooga  were  unreasonable  in  and  of  themselves,  and  they  did  not  de- 
cide whether  the  competition  at  Nashville  was  of  such  a  character  that,  if 
application  had  been  made  to  them,  they  would  have  made  it  a  special  case, 
and  authorized  the  less  charge  for  the  longer  distance,  though  there  are  sen- 
tences in  the  opinion  of  Commissioner  Knapp  from  which  it  is  to  be  inferred 
that  the  commission  were  inclined  to  think  that  the  rates  to  Chattanooga  were 
unreasonably  high,  in  violation  of  the  first  section,  and  that  the  competition 
at  Nashville  would  not  justify  making  the  case  an  exception  to  the  general 
operation  of  the  fourth  section.  The  carriers  failed  to  apply  to  the  conunis- 
sion  for  relief  as  suggested  in  the  order,  or  to  comply  with  the  order.  There- 
upon, on  March  24,  1893,  the  Interstate  commerce  commission  filed  the  petition 
In  equity  against  the  defaulting  carriers  upon  which  the  decree  appealed  from 
is  founded.  The  petition  set  out,  by  averments  and  exhibits,  the  proceedings 
before  it,  its  findings  of  fact,  its  conclusions  of  law,  its  order  thereon,  and  the 
refusal  of  the  defendants  to  obey,  and  concluded  with  a  prayer  for  process, 
hearing,  and  enforcement  of  the  order  by  injunction. 

Because  of  the  disqualification  of  Judge  Clark,  who  had  been  of  counsel,  and 
also  because  of  the  pendency  of  cases  in  the  supreme  court,  the  decision  of 
which  it  was  thought  by  counsel  for  both  parties  would  be  controlling,  the 
cause  did  not  come  on  for  hearing  until  December,  1897.  Judge  Severens  de- 
cided the  case  in  February,  1898.  He  held  that  the  commission  erred  in  its 
view  that  the  defendant  carriers  were  not  entitled  to  rely  upon  competition 
of  other  carriers  subject  to  the  interstate  commerce  law.  as  a  condition  ren- 
dering the  fourth  section  of  the  act  (the  long  and  short  haul  clause,  so  called) 
inoperative  without  making  special  application  to  the  commission  for  relief 
from  its  provisions,  and  thus  did  not  concur  in  the  sole  ground  upon  which  the 
commission  expressly  based  its  order.  Proceeding  to  review  the  whole  body 
of  the  evidence,  however,  he  found  that  the  competition  at  Nashville  did  not 
render  the  conditions  and  circumstances  under  which  defendant  carriers  con- 
ducted transportation  thither  so  unlike  those  existing  at  Chattanooga  as  to 
take  the  case  out  of  the  long  and  short  haul  clause,  and  that,  even  if  the  con- 
tention of  counsel  for  the  carriers  that  any  real  dissimilarity,  however  slight, 
in  conditions  of  transportation,  took  the  case  out  of  the  fourth  section,  could 
be  sustained,  the  discrimination  against  Chattanooga  In  the  existing  rates  was 
so  great  as  to  be  undue  and  unjust,  within  the  third  section  of  the  act.  He 
therefore  concluded  that  the  order  of  the  conunlssion  was  a  proper  one  on 
other  grounds  than  that  upon  which  it  was  based,  and  entered  a  decree  en- 
Joining  the  carriers  In  accordance  with  its  terms.  He  intimated  in  his  opinion 
that  there  was  suflScient  evidence  to  sustain  a  finding  that  the  Chattanooga 
rates  were  unreasonably  high  In  and  of  themselves,  but  he  deemed  It  sufiS- 
clent  merely  to  enforce  the  order  of  the  commission  as  drawn. 

The  evidence  shows  that  merchandise  consigned  from  New  York  and  other 
Eastern  Seaboard  points  (and  for  the  purposes  of  this  case  it  will  hereafter  be 
suflaclent  to  instance  the  typical  case  of  New  York)  to  Nashville  is  shipped 
by  a  great  many  different  lines,  but  they  are  of  two  classes.  One  class  Is 
made  up  of  east  and  west  trunk  lines  (so  called)  lying  north  of  the  Ohio  river 
to  Cincinnati,  and  of  the  Louisville  &  Nashville  Railroad  to  Nashville.  The 
other  is  made  up  of  a  line,  either  all  rail  or  by  water,  to  a  point  In  Southern 
territory,  1.  e.  in  Virginia  or  further  south,  near  or  on  the  seaboard,  and  thence 
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by  the  Southern  lines  to  Chattanooga,  and  thence  by  the  Nashville,  Chattanooga 
&  St.  Louis  Railroad  to  Nashville.  The  business  of  the  east  and  west  trunk 
lines  north  of  the  Ohio  river  is  so  great  that  the  rates  of  freight  in  force  on 
them  are  generally  much  lower  (perhaps  33%  per  cent.)  than  those  in  force 
on  the  Southern  lines,  which  embrace,  generally,  all  lines  in  states  south  of 
the  Ohio  and  east  of  the  Mississippi.  The  Louisville  &  Nashville  Railway  Com- 
pany,  though  a  Southern  line,  has  put  in  force  from  Cincinnati  to  Nashville, 
a  distance  of  295  miles,  the  trunk-line  rates,  so  that  freight  rates  on  merchan- 
dise coming  to  Nashville,  by  way  of  Cincinnati,  are  substantially  less  than 
they  would  be  were  the  usual  Southern  rates  of  freight  charged  from  Cincinnati 
to  Nashville.  Of  the  Southern  lines  from  New  York  to  Nashville,  the  chief 
ones  are  the  ocean  lines,  either  to  Norfolk,  to  Charleston,  to  Savannah,  and 
to  Brunswick,  and  thence  by  rail  through  Chattanooga  to  Nashville,  or  the 
all-rail  lines  to  Hagerstown,  Maryland,  and  Alexandria,  Maryland,  and  thence 
by  the  Southern  Railway  through  Chattanooga  to  Nashville.  Eighty  per  cent, 
of  these  all-rail  lines  are  in  Southern  territory,  and  all  the  railroads  connect- 
ing with  the  Southern  steamship  lines  are  also  in  Southern  territory.  If  South- 
em  rates  on  Nashville  business  Were  charged  on  that  part  of  the  through  lines 
lying  in  Southern  territory,  the  total  freight  rate  to  Nashville  would  be  much 
higher  than  that  charged  via  the  trunk  lines  to  Cincinnati,  and  via  the  Louis- 
ville &  Nashville  road  to  the  same  point.  Therefore  the  Southern  lines  re- 
duce their  charges  to  such  a  figure  that  the  total  rate  becomes  the  same  at 
Nashville  by  the  Southern  lines  through  Chattanooga,  as  by  the  Louisville  & 
Nashville  road  from  Cincinnati  and  New  York.  As  a  result,  more  than  50 
per  cent  of  the  through  Eastern  business  to  Nashville  is  carried  over  the  South- 
ern lines.  The  Southern  lines,  however,  maintain  the  Southern  rates  to  Chat- 
tanooga.' 

Chattanooga  is  330  miles  from  Cincinnati,  with  which  it  is  connected  by  the 
Cincinnati  Southern  Railway,  under  lease  to  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company.  The  latter  company  does  not  charge  east 
and  west  trunk-line  rates  on  through  business  from  New  York  to  Chattanooga, 
but  fixes  its  rates  according  to  the  Southern  tariff,  though  they  are  less  than 
local  rates;  and  in  this  way  Chattanooga  rates,  from  the  East  through  Cin- 
cinnati, are  maintained  on  a  Southern  basis.  The  rates  in  the  South  at  Chat- 
tanooga and  elsewhere  are  fixed  or  agreed  upon  by  the  Southern  lines  through 
an  association  known  at  different  times  by  different  names,— at  one  time  as 
the  Southern  Railway  &  Steamship  Association,  at  another  as  the  Southern 
States  Freight  Association,  and  now  the  Southeastern  Freight  Association. 
The  association  has  pursued  the  policy  of  grouping  towns  for  the  same  through 
rate  from  the  Eastern  Seaboard.  Chattanooga  is  for  this  purpose  grouped  with 
many  cities  to  the  south.  As  to  this  the  commission  made  the  following  find- 
ing: 

"As  appears  from  tariffs  on  file  with  the  commission,  the  following  cities 
and  towns,  among  others,  are  grouped  with  Chattanooga,  and  take  the  same 
rail  and  water  rates  on  classified  traffic,  to  wit:  Dalton,  Rome,  Atlanta,  Amer- 
icus,  Athens,  Columbus,  Ft.  Gaines,  and  Griffin,  in  the  state  of  Georgia;  Hunts- 
ville,  Decp-tur,  Sheffield,  Tuscumbia,  Florence,  Gadsden,  Oxford,  Talladega, 
Anniston,  Birmingham,  Opelika,  Montgomery,  Selma,  and  Eufaula,  in  the  state 
of  Alabama;  and  Enterprise  and  Meridian,  in  the  state  of  Mississippi.  Of 
these,  Dalton,  Rome,  Atlanta,  Americus,  Athens,  Columbus,  Grifiln,  Anniston, 
Gadsden,  Oxford,  Opelika,  and  Eufaula  have  higher  all-rail  class  rates  than 
Chattanooga,  their  all-rail  rates  on  the  six  numbered  classes  being  as  follows: 
12  8  4  5  6 

122  104  91  77  63  61 

"The  rates  to  Chattanooga  and  the  above-named  common  points,  both  rail 
and  water  and  all  rail,  are  established  by  the  Southern  Railway  &  Steamship 
Association,  of  which  the  defendant  lines  herein  are  members,  and  all  traffic 
to  those  points  is  governed  by  the  classification  of  that  association." 

The  grouping  is  illustrated  by  the  following  sketch  taken  from  the  brief  of 
counsel  f<ir  the  carriers: 
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With  this  explanation  of  the  way  In  which  the  dlfferlnsr  rates  hare  come  to 
be  fixed,  it  is  proper  to  make  a  definite  statement  of  exactly  what  the  differing 
rates  are,  and  their  effect  For  transportation  and  rate  fixing,  merchandise  is 
classified.  There  are  six  classes.  The  Southern  classifications  differ  some- 
what from  the  trmil£-llne  or  official  classification,  but  the  differences  are  not 
great  enough  to  be  material  in  this  discussion.  The  commission  found  as  fol- 
lows: 

"The  following  are  the  through  rates  from  New  York  and  Boston  to  Chat- 
tanooga, Nashville,  and  Memphis,  respectively: 

Glasses  1       2      8      4      5      6 


To   Chattanooga 114    d8    86    73    60    49 

To  Memphis,  310  miles  further 100    85    65    45    38    35 

To  Nashville,  151  miles  further 91    78    60    42    36    31 

"It  thus  appears  that  the  rates  from  New  York  and  Boston  are  less  to  Nash- 
ville than  to  Chattanooga,  on  the  six  classes,  respectively,  by  23  cents,  20 
cents,  26  cents,  31  cents,  24  cents,  and  18  cents;  and  less  to  Memphis  than 
to  Chattanooga  by  14  cents,  13  cents,  21  cents,  28  cents,  22  cents,  and  14  cents. 
These  differences  prevail  in  favor  of  Nashville  and  Men^his  on  all  goods  trans- 
ported to  those  cities  from  Eastern  Seaboard  points  through  Chattanooga;  the 
distance  to  Nashville  being  151  miles,  and  to  Memphis  310  miles,  further  than 
to  Chattanooga.    ♦    ♦    ♦ 

"The  following  comparison  shows  the  difference  ^between  the  local  rate  from 
Cincinnati  to  Nashville,  and  the  amoimts  added  to  the  trunk-line  rate  to  the 
former  place  to  make  the  through  rate  to  the  latter  from  New  York: 

12      8      4      5      6 


Local  rate,  Cincinnati  to  Nashville 53    48    39    31    25    25 

12      3      4      5      6 


Additions  to  trunk-line  rate  to  Cincinnati 26    21    16    12    10     9 
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"A  similar  comparison  between  the  local  rate  from  Cincinnati  to  Chattanooga, 
and  the  amounts  added  to  the  tnmk-Une  rates  to  Cincinnati  to  make  the  through 
rate  from  New  York  to  Chattanooga,  Is  shown  In  the  following  table: 

12      3      4      5      6 


Local  rates,  Cincinnati  to  Chattanooga 76    65    57    47    40    30 

12      3      4      5      6 


Additions  to  trunk-line  rates  to  Cincinnati 49    41    42    43    34    27 

"The  proportion  of  the  Nashville  through  rate  charged  on  a  ton  of  flrst-class 
goods  from  Cincinnati  to  Nashville  via  the  Louisville  &  Nashville  Railroad,  a 
distance  of  296  miles,  is  $5.20,  while  the  proportion  of  the  Chattanooga  through 
rate  charged  from  Cincinnati  to  Chattanooga  via  the  Clncinuatl  Southern  Rail- 
way, a  distance  of  335  miles  (only  40  miles  further),  is  $9.80." 

.The  distances  by  various  routes  from  New  York  to  Nashville  and  Chattanooga 
are  shown  below: 

Miles. 

New  York  to  Cincinnati 757 

Cincinnati  to  Nashville 295 

1.052 

New  York  to  Cincinnati 757 

Cincinnati    to    Chattanooga 835 

1,092 
Via  Southern  Unes,  all  rail: 

New  York  to  Bristol 659 

Bristol  to  Chattanooga 242 

901 
Chattanooga  to  Nashville 152 


1,053 
Distances  from  Southern  ports  to  Chattanooga; 

Miles. 

Norfolk  to  Chattanooga 650 

Charleston  to   Chattanooga 448 

Savannah  to  Chattanooga ••...•• 485 

•The  city  of  Chattanooga  Is  in  Southeastern  Tennessee,  on  the  river  bearing 
the  same  name  as  the  state.  During  the  last  10  years,  especially*  Its  growth 
has  been  extremely  rapid,  and  It  has  become  a  manufacturing  and  commercial 
point  of  considerable  importance.  It  competes  for  the  trade  of  the  surround- 
ing country  largely  in  the  same  territory  as  Nashville.  By  reason  of  the  dis- 
parity In  charges  on  shipments  from  the  Bast  In  favor  of  Nashville,  Chattanooga 
Is  placed  at  serious  disadvantage  In  this  competition,  and  its  business  mate- 
rially lessened.  The  tendency  of  existing  rates  to  these  rival  towns  Is  to  limit 
the  area  In  which  Eastern  merchandise  can  be  profitably  distributed  from  Chat- 
tanooga, and  to  impede  the  growth  and  prosperity  of  that  city  which  would 
naturally  result  from,  the  development  of  its  wholesale  trade.  Under  the  tariffs 
now  In  force,  goods'  may  be  carried  from  the  East  through  Chattanooga  to 
Nashville,  and  back  through  Chattanooga  to  points  south  and  east,  and  there 
sold  at  lower  prices  than  Chattanooga  merchants  can  sell  for;  and  this  ap- 
pears to  have  actually  occurred  In  many  instances.  On  a  car  load  of  first-class 
freight,  40,000  pounds,  the  charges  to  Chattanooga,  at  $1.14  per  100,  amoimt 
to  $456;  while  to  Nashville,  at  91  cents,  the  charges  are  only  $364,  making 
a  difference  of  $92  in  favor  of  Nashville,  the  longer  haul  by  151  miles.  On 
fourth-class  freight. the  advantage  in  favor  of  Nashville  Is  $124  per  car,  and 
on  sixth-class,  $72.  ' 

Only  two  railroads  enter  Nashville.  These  are  the  Louisville  &  Nashville 
Railroad,  from  the  north  and  south,  and  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  from  the  east  and  west    The  railroads  entering  the  city  o^Chat-    ^ 
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tanooga  are:  (1)  The  Nashville,  Chattanooga  &  St.  Louis  Railway,  which  rnns 
from  Chattanooga  to  Nashville  and  St.  Louis.  (2)  The  Memphis  &  Charleston 
road,  which  runs  from  Chattanooga  to  Memphis,  where  it  connects  with  the 
Mississippi  river,  and  forms  a  line  thence  via  New  Orleans.  (3)  The  Alabama 
Great  Southern  road,  which  runs  from  Chattanooga  to  Birmingham,  Ala.,  and 
Meridian,  Miss.,  connecting  with  a  road  entering  New  Orleans.  (4)  The  Chat- 
tanooga Southern  Railway,  from  Chattanooga  to  Gadsden,  where  it  makes 
several  connections.  (5)  The  Chattanooga,  Rome  &  Columbus  road,  which  runs 
from  Chattanooga  to  Rome,  where  it  connects  with  various  rail  lines  running 
through  Atlanta  to  the  South  Atlantic  ports  and  on  to  CarroUton,  where  it 
connects  with  the  Central  Railroad  of  Georgia  System.  (6)  The  Southern  Rail- 
way (south  of  Chattanooga),  which  runs  from  Chattanooga  via  Rome  to  At- 
lanta, and  there  connects  with  the  numerous  lines,  either  all  rail  or  rail  and 
water,  via  the  South  Atlantic  ports,  and  the  Southern  Railway  (east  of  Chat- 
tanooga), which  runs  from  Chattanooga  via  Knoxville  to  Bristol,  and  thence 
forms  lines,  all  rail,  through  Hagerstown  or  Alexandria,  or  rail  and  water  via 
Norfolk.  (7)  The  Western  &  Atlantic  Railroad,  now  under  lease  to  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  Company,  which  runs  from  Chattanooga 
to  Atlanta  direct  (8)  The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway, 
which  runs  from  Chattanooga  to  Cincinnati. 

The  seaboard  traffic  which  is  carried  to  Nashville  through  Chattanooga 
reaches  the  latter  place  by  several  different  routes.  The  most  important  of 
these  appears  to  be  the  East  Tennessee,  Virginia  &  Georgia  Railway  (now 
the  Southern  Railway),  with  its  Eastern  connections  by  rail  and  water.  The 
water  portion  of  this  route  is  by  the  vessels  of  the  Old  Dominion  Steamship 
Company  from  New  York  to  Norfolk,  where  they  connect  with  the  Norfolk 
&  Western  Railroad,  which  extends  to  Bristol,  Tenn.,  the  Eastern  terminus 
of  the  East  Tennessee,  Virginia  &  Georgia;  the  rail  portion  of  this  route  con- 
sists of  the  Pennsylvania  System,  and  possibly  other  lines,  reaching  Roanoke, 
Va.,  on  the  main  line  of  the  Norfolk  &  Western,  by  way  of  the  Shenandoah 
Valley.  All  traffic  over  this  route  passes  through  Knoxville,  Tenn.,  the  rates 
to  which  point  are  about  the  same  as  to  Memphis.  Another  route  is  by  the 
Clyde  Steamship  Company  to  Charleston,  connecting  at  that  port  with  rail 
lines  running  through  Augusta  and  Atlanta.  A  third  route  is  by  the  Ocean 
Steamship  Company  to  Savannah,  and  thence  by  rail  through  Macon  and  At- 
lanta. A  fourth  route  is  by  steamer  to  Brunswick,  and  thence  by  Southern 
Railway  to  Chattanooga.  There  is  no  testimony  in  the  case  indicating  the  rela- 
tive portion  of  Nashville  traffic  via  dlhattanooga  which  passes  by  either  of  these 
routes,  but  the  commission  found  that  the  greater  portion  of  it  went  by  the  all- 
rail  route  via  Alexandria,  Va. 

The  Louisville  &  Nashville  Railroad  Company  has  not  been  a  member  of 
the  associations  of  lines  fixing  Southern  rates.  It  owns,  however,  more  than 
one-half  the  stock  of  the  Nashville,  Chattanooga  &  St.  Louis  Railroad  Com- 
pany; which  always  has  been  a  member  of  these  associations,  and  it  jointly 
operates  the  railroad  of  the  Georgia  Central  Railroad  &  Banking  Company, 
which  is  also  a  member  of  the  association.  The  Georgia  Central  Railroad  & 
Banking  Company  owns  all  the  stock  of  the  Ocean  Steamship  Company  which 
has  also  been  a  member  of  the  associations.  The  Nashville,  Chattanooga  & 
St.  Louis  Railroad  Company  is  the  only  railroad  connecting  Nashville  and 
Chattanooga.  It  has  under  lease  the  Western  &  Atlantic  Railroad,  running 
from  Chattanooga  to  Atlanta.  The  railroad  of  the  Georgia  Central  Railroad 
&  Banking  Company  under  the  control  of  the  Louisville  &  Nashville  Railroad 
Company  runs  from  Atlanta  to  Savannah.  And  the  steamers  of  the  Ocean 
Steamship  Company  run  from  Savannah  to  New  York  and  Boston.  The  offi- 
cers of  the  Nashville,  Chattanooga  &  St.  Louis  Railroad  Company,  It  Is  stipu- 
lated, would  testify  that  the  company  conducts  an  Independent  business,  and 
competes  with  the  Louisville  &  Nashville  Company. 

The  Cumberland  river,  from  Paducah.  Ky.,  to  Nashville,  is  open  for  naviga- 
tion nine  months  in  the  year.  The  only  steamboats  running  on  it  are  three 
or  four  in  niunber,  and  are  capable  of  carrying  not  more  than  300  tons  of  mer- 
chandise each.  All  goods  shipped  from  Cincinnati  to  Nashville  by  river,  a  dis- 
tance of  617  miles,  are  transshipped  at  Paducah,  and  this  is  also  true  of  goods 
shipped  by  the  same  route  from  Louisville  and  Evansville.  A  week  Is  con- 
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Slimed  in  a  round  trip  from  Cincinnati  to  Nasbyille  by  steamboat.  It  is  a  two- 
days  trip  from  Paducah  to  Nashville.  The  amount  of  merchandise  carried 
to  Nashyille  by  the  Oumberland  river  from  Ohio  river  points,  as  compared  with 
that  carried  by  the  railroad,  is  very  small;  and  for  20  years  no  merchandise 
shipped  from  New  York  by  the  trunk  lines  to  Nashville  has  been  carried  from 
Ohio  river  points  by  the  Cumberland  river,  though  rates  of  freight  from  those 
points  to  Nashville  by  river  are  certainly  20  to  2&  per  cent,  less  than  the  rates 
by  rail  on  through  business,  and  from  40  to  50  per  cent  less  than  the  local  rail- 
way rates  for  the  same  distance. 

The  defendant  railroad  companies  Introduced  evidence  of  the  traffic  managers 
upon  the  question  of  the  reasonableness  of  the  existing  rates  to  Nashville  and 
Ohattanooga.  The  uniform  evidence  was  that  the  Nashville  rates  were  not  un- 
reasonably low,  and  the  Chattanooga  rates  were  not  unreasonably  high.  The 
Nashville  rates  were  said  to  be  remunerative,  in  the  sense  that  they  produced 
a  profit  over  and  above  the  cost  of  transportation;  and  the  Chattanooga  rates 
were  said  to  be  not  unreasonably  high,  because  business  was  done  under  them 
and  they  were  not  prohibitory,  and,  further,  because  on  such  rates  Chattanooga 
merchants  were  able  to  compete  with  merchants  of  the  cities  and  towns  south 
of  them  with  which  Chattanooga  was  grouped.  No  evidence  was  introduced 
to  show  the  value  of  the  property  necessarily  engaged  in  the  business  of  trans- 
portation on  any  one  line,  and  there  was  nothing  to  show  that  the  rates  to  Nash- 
ville did  not  pay  a  profit  over  and  above  cost  of  transportation  sufficient  to 
meet  fixed  charges  and  produce  a  dividend.  Certain  of  the  traffic  experts  tes- 
tified that  the  motive  of  the  Louisville  &  Nashville  Railroad  Company  in  low- 
ering the  rates  to  Nashville  was  to  enable  the  Nashville  merchants  to  compete 
with  Louisville  and  Cincinnati  merchants  In  the  territory  lying  between  Nash- 
ville and  the  Ohio  river,  and  the  same  reason  is  given  in  the  pleadings  of  some 
of  the  defendants  and  in  the  briefs  of  counseL 

W.  A.  Henderson  and  Ed.  Baxter,  for  appellants. 
L.  A.  Shaver,  for  appellee. 

Before  HARLAN,  Circuit  Justice,  and  TAFT  and  LURTON,  Cir- 
cait  Judges. 

TAJFT,  Circuit  Jndge  (after  stating  the  facts  as  above).  The  de- 
fendant carriers  transport  merchandise  from  New  York  to  Nash- 
ville through  Chattanooga  at  rates  ranging  from  25  to  60  per  cent, 
less  than  ^ose  charged  by  the  same  carriers  for  transporting  mer- 
chandise from  New  York  to  Chattanooga  over  the  same  tracks  and 
in  the  same  trains,  although  the  distance  to  Chattanooga  is  151 
miles  less  than  that  to  Nashville.  If  the  carriage  to  the  two  places 
is  under  similar  circumstances  and  conditions,  then  the  defendants 
have  violated  the  fourth  section  of  the  interstate  commerce  act, 
and  the  order  of  the  commission  and  the  judge  at  the  circuit  should 
be  sustained.  It  is  contended  on  behalf  of  the  defendants  that  the 
circumstances  and  conditions  of  their  Nashville  business  are  not 
similar  to  those  of  their  Chattanooga  business,  in  that  at  NashviUe 
they  encounter  competition  which  they  must  meet  by  lowering  their 
rates  in  order  to  secure  any  business  at  all,  while  at  Chattanooga 
such  competition  does  not  exist.  This  competition  is  said  to  be  of 
two  kinds: 

First,  the  potential,  but  not  actual,  competition  afforded  by  the 
situation  of  Nashville  on  the  Cumberland  river,  by  which  it  may  be 
reached  nine  monfhs  in  the  year  by  steamboat  from  Evansville  and 
Cincinnati.  This  gives  Nashville  water  communication  with  points 
on  the  east  and  west  trunk  lines  whose  rates  are  33^  per  cent^  less    . 
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than  the  Southern  rates,  and  thus,  it  is  said,  makes  it  practically  a 
tronk-line  point.  The  evidence  does  not  sustain  the  claim  that  in 
respect  to  through  rates  from  New  York  to  Nashville  via  Ohio  river 
points  the  river  competition  has  any  effect  whatever.  The  wit- 
nesses for  the  defendants  admit  that  no  through  freight  from  New 
York  to  Nashville  is  ever  carried  by  the  Ohio  and  Cumberland  rivers; 
and  this  although  the  rates  by  river  are  from  20  to  25  per  cent, 
less  than  the  proportion  of  the  through  New  York  rate  to  Nash- 
ville, collected  by  the  Louisville  &  Nashville  Railroad  Company  for 
carriage  from  Cincinnati  to  Nashville.  But  it  is  said  that,  if  the 
rate  is  increased  to  Na«hville  so  as  to  make  it  the  same  as  that  to 
Chattanooga,  then  the  river  lines  will  become  formidable  competi- 
tors of  the  Louisville  &  Nashville  Railroad  Company  in  the  through 
traffic;  and  freight  experts  have  been  produced  by  the  defendants 
who  vaguely  express  the  opinion  that  to  increase  the  additions  made 
to  the  trunk-line  rates  from  New  York  to  Cincinnati  by  the  Louisville 
&  Nashville  Railroad  Company,  for  its  part  of  the  through  carriage 
to  Nashville,  would  induce  river  competition  on  this  trajQUc.  There 
has  been  presented  to  us  an  able  argument  to  show  the  powerful 
effect  of  potential  water  competition  upon  railway  rates  in  cases 
where  comparatively  a  small  percentage  of  the  freight  is  actually 
carried  by  water.  The  effect  of  the  Erie  Canal  upon  grain  rates  of 
freight  is  cited  as  a  significant  illustration.  We  fully  concede  much 
of  what  is  contended  on  this  head,  but  we  find  it  to  have  little  or 
no  application  to  the  case  in  hand.  It  appears  by  the  undisputed 
evidence  that  the  rates  of  the  Louisville  &  Nashville  Railroad  from 
Cincinnati,  Louisville,  and  Evansville  have  practically  destroyed,  not 
only  the  New  York  through  business  by  river,  but  the  local  river 
business  from  those  points  to  Nashville.  The  total  amount  of  traffic 
on  the  Cumberland  river  to  Nashville  is  so  insignificant,  as  com- 
pared with  the  local  traffic  to  the  same  place,  that  it  is  not  worthy 
of  notice.  Now,  the  local  railway  rates  to  Nashville  from  Ohio  river 
points  are  about  50  per  cent,  higher  than  the  through  rates  on 
New  York  shipments  between  the  same  points.  To  make  the 
through  New  York  rate  to  Nashville  the  same  as  that  to  Chatta- 
nooga, the  Louisville  &  Nashville  Company  will  not  have  to  charge 
as  much  for  its  part  of  the  carriage  as  its  local  rates.  If  the  local 
rates  have  reduced  river  transportation  to  a  minimum,  it  is  clear 
that  any  increase  on  through  rates,  under  which  they  would  still 
be  less  than  local  rates,  cannot  affect  river  competition  at  all.  In 
other  wordfl,  the  margin  of  possible  increase  in  the  through  rates, 
without  affecting  river  competition,  includes  all  the  increase  in  rates 
required  to  comply  with  the  order  api)ealed  from,  even  if  the  carriers 
elect  to  bring  about  the  equality  enjoined  in  the  order  by  increaedng 
the  Nashville  rate  to  the  Chattanooga  rate.  We  may  therefore 
eliminate  Cumberland  river  competition  as  a  factor  in  reaching  our 
conclusion. 

The  next  question  for  our  consideration  is  whether  the  competi- 
tion of  the  trunk  lines  to  Cincinnati,  and  of  the  Louisville  &  Nash- 
ville Railroad  to  Nashville,  makes  the  conditions  of  defendants'  traf- 
fic at  that  place  different  from  those  at  Chattanooga.    It  is  settled 
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in  the  case  of  Interstate  Commerce  CJommission  v.  Alabama  M.  R 
Ck>.,  1G8  U.  S.  U4,  164,  167,  18  Snp.  a.  45,  42  L.  Ed.  414,  that  com- 
petition is  one  of  the  most  obvious  and  effective  ciicnmstances  that 
make  the  conditions  nnder  which  a  long  and  short  haul  is  performed 
substantially  dissimilar;  that  the  mere  fact  of  competition,  how- 
ever, no  matter  what  its  extent  or  character,  does  not  necessarily 
relieve  the  carrier  from  the  restraints  of  the  third  and  fourth  sec- 
tions, but  only  that  these  sections  are  not  so  stringent  and  impera- 
tive as  to  exclude  consideration  of  competition  in  determining  dis- 
similarity of  conditibns^  and  that  competition  may  in  some  cases  be 
such  as,  having  due  regard  to  the  interests  of  the  public  and  the 
carrier,  ought  justly  to  have  effect  upon  the  rates.  It  is  then  the 
duty  of  the  commission  and  the  reviewing  courts  in  such  cases  to 
consider,  not  only  the  extent,  but  the  character^  of  the  competition 
relied  on  as  a  justification  for  discrimination  against  the  nearer 
point.  It  must,  therefore  be  relevant  to  ask  why  such  competition 
is  not  also  present  at  the  nearer  point.  If  the  answer  to  the  ques- 
tion is  found  in  the  absence  at  the  nearer  point  of  competing  railway 
lines,  of  water  competition,  and  of  other  circumstances  naturally 
creating  comx>etition,  then  the  further  point  may  be  reasonably 
held  to  be  merely  enjoying  in  its  lower  ratee  its  normal  advantages, 
which  may  and  do  justly  overcome  the  mere  disadvantage  of  the 
greater  distance  of  the  haul.  But  when  we  find  that  the  nearer 
I>oint  has  not  only  the  advantage  of  less  haul,  but  also  more  railway 
lines  in  actual  competition,  and  that  there  are  no  other  circumstances 
of  substantial  advantage  in  favor  of  the  more  distant  point,  we  have 
a  case  which  the  fourth  section  of  the  interstate  conunerce  law  was 
passed  to  meet.  It  is  argued  that  the  fact  of  competitive  lower 
rates  at  the  more  distant  point  speaks  for  itself,  and  that  no  amount 
of  argument  can  demonstrate  a  similarity  of  condition  in  the  face 
of  such  a  rate.  This  is  only  one  of  many  arguments  advanced  on  be- 
half of  appellants,  which,  reduced  to  their  last  analysis,  involve,  as 
a  major  premise,  that  the  existence  of  a  rate  and  movement  of  busi- 
ness under  it  are  a  complete  justification  of  it,  and  foreclose  judicial 
investigation.  Such  an  assumption  renders  the  interstate  conmierce 
law  nugatory  and  useless.  There  are  other  causes  than  normal  com- 
I)etition  that  produce  discriminatory  rates.  The  interstate  com- 
merce law,  it  is  conceded,  was  intended  to  encourage  normal  com- 
I>etition.  It  forbids  pooling  for  the  very  purpose  of  allowing  com- 
I>etition  to  have  effect.  But  it  is  not  in  accord  with  its  spirit  or 
letter  to  recognize,  as  a  condition  justifying  discrimination  against 
one  locality,  competition  at  a  more  distant  locality,  when  competi- 
tion at  the  nearer  point  is  stified  or  reduced,  not  by  normal  restric- 
tions, but  by  agreement  between  those  who  otherwise  would  be  com- 
peting carriers.  The  difference  in  conditions  thus  produced  is  ef- 
fected by  a  restraint  upon  trade  and  commerce,  which  is  not  only 
violative  of  the  common  law,  but  of  the  so-called  federal  anti-trust 
act  U.  S.  V.  Trans-Missouri  Freight  Ass'n,  166  U.  S.  290,  17  Sup. 
Ct.  540,  41  L.  Ed.  1007;  U.  S.  v.  Joint  Traffic  Ass'n,  171  U.  S.  505, 
19  Sap.  Ot.  25,  43  L.  Ed.  259;  U,  S.  v.  Addyston  Pipe  &  Steel  Co., 
29  O.  G.  A.  141,  86  Fed.  271.    Certainly  such  a  difference  in  condi- 

Digitized  by  LjOOQIC 


62  09  FEDERAL  REPORTER. 

tions  ought  not  to  justify  a  difference  in  rates  before  the  commission 
or  the  court. 

Chattanooga  is  151  miles  nearer  than  Nashville  to  New  York  by 
the  Southern  and  most  direct  routes.  It  has  at  least  three  through 
competing  Southern  lines  from  New  York  under  different  manage- 
ments. These  lines  reach  Nashyille  over  one  road  from  CSiatta- 
nooga.  Chattanooga  is  connected  with  Cincinnati,  where  the  stream 
of  trafQc  of  the  east  and  west  trunk  lines  is  reached,  by  a  railroad 
335  miles  in  length.  Nashville  reaches  the  same  city  by  a  railroad 
295  miles  in  length.  So  far  as  the  record  shoVs,  the  conditions  of 
railroad  transportation  between  Cincinnati  and  Nashville  are  not 
substantially  different  from  those  between  Cincinnati  and  Chatta- 
nooga. Both  the  Louisville  &  Nashville  and  the  Cincinnati  South- 
ern are  Southern  roads.  The  Louisville  &  Nashville  does  not  en- 
counter as  much  unrestricted  competition  at  Nashville  as  the  Cin- 
cinnati Southern  at  Chattanooga,  for  the  only  other  line  entering 
Nashville  is  the  Nashville  &  Chattanooga  Company,  of  which  the 
Louisville  &  Nashville  Company  owns  more  than  one-half  the  stock. 
But  it  is  said  that  the  Louisville  &  Nashville  Company  is  vitally  in- 
terested in  building  up  Nashville  by  enabling  her  merchants  to 
compete  with  those  of  cities  on  the  Ohio  river.  Why  should  the 
interest  of  this  company  be  any  greater  in  Nashville  than  that  of 
the  Cincinnati  Southern  Railroad  in  Chattanooga?  The  difference 
in  the  Chattanooga  and  Nashville  rates  is  to  be  found  in  something 
other  than  the  physical  conditions  existing  at  the  two  cities;  for, 
regarding  them  alone,  there  is  no  reasonable  ground  for  any  sub- 
stantial disi)arity.  The  evidence  shows  that  the  rates  to  Chatta- 
nooga from  Cincinnati  and  from  the  Eastern  Seaboard  have  always 
been  fixed  and  agreed  upon  by  an  association  of  the  Southern  rail- 
way and  steamship  companies.  The  Louisville  &  Nashville  Company 
has  not  been  a  member  of  it,  but  the  Nashville,  Chattanooga  &  St. 
Louis  Company,  of  which  the  Louisville  &  Nashville  Company  owns 
a  majority  of  the  stock,  has  always  been  a  member;  and  so  has  the 
Georgia  Central  Railroad  &  Banking  Company,  whose  road  from 
Atlanta  to  Savannah  the  Louisville  &  Nashville  Company  jointly- 
operates.  The  association  has  grouped  Chattanooga  with  a  large 
number  of  towns  to  the  south  of  it  for  the  same  rates,  and  all  the 
members  of  the  association  make  their  rates  to  Chattanooga  accord- 
ingly. The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  has 
been  a  member  of  this  association,  and  it  is  the  agreement  between 
it  and  the  other  lines  at  Chattanooga  which  has  prevented  the  low- 
ering of  its  New  York  rate.  Without  such  an  agreement,  it  is  not 
possible  to  see  why  normal  competition  would  not  give  Chattanooga 
substantially  the  same  rates  as  Nashville.  The  result  of  the  agree- 
ment is  to  deny  to  Chattanooga  the  natural  advantage  which  direct 
connection  with  Cincinnati  secures  to  Nashville,  and  ought  to  se- 
cure to  Chattanooga.  The  agreement  is  more  than  a  mere  tacit  un- 
derstanding resulting  from  a  praiseworthy  desire  to  avoid  rate 
wars  and  the  carriage  of  goods  at  less  than  cost;  for  the  rates  to 
Nashville  are  admitted  to  pay  a  profit  over  the  cost  of  transporta- 
tion, and  they  are  from  25  per  cent,  to  50  per  cent  less  than  the 
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Chattanooga  rate  for  a  considerably  longer  haul,  with  no  apparent 
difference  in  conditions.  We  do  not  perceive  that  the  fact  that  the 
competition  at  Nashville  existed  before  the  defendants  began  to 
carry  merchandise  by  the  Southern  route  has  any^  material  bear- 
ing on  the  issue.  It  only  shows  that  the  cost  of  transportation  on 
the  Southern  lines  was  more  slowly  reduced  than  on  the  Northern 
lines,  but  it  does  not  affect  the  existing  situation.  It  is  not  im- 
portant to  inquire  into  the  motive  actuating  the  Cincinnati,  New 
Orleans,  &  Texas  Pacific  Railway  Company  in  its  acquiescence  in 
the  Chattanooga  rate  agreement,  though  its  greater  or  less  depend- 
ence on  the  great  Southern  railway  systems  for  its  north-bound  busi- 
ness readily  suggests  itself  as  a  reason  for  its  willingness  to  hold  up 
its  rates,  and  to  refuse  to  Chattanooga  what  normal  competition 
would  give  her.  Nor  can  it  be  said  that  the  Louisville  &  Nashville 
Company,  whose  fostering  care  of  Nashville  is  insisted  upon  in  the 
evidence  and  briefs  for  defendants,  and  is  offered  as  a  motive  for 
its  low  rates  to  Nashville,  is  not  a  party  to  the  plan  by  which  Chat- 
tanooga is  prevented  from  enjoying  the  natursd  traffic  advantages 
which  her  railroads  and  her  situation  ought  to  give  her;  for  through 
its  ownership  of  a  majority  of  the  stock  of  tiie  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company,  operating  a  road  from  Nash- 
ville through  Qiattanooga  to  Atlanta,  its  joint  operation  of  the  rail- 
road of  the  Georgia  Central  Railroad  &  Banking  Company  from 
Atlanta  to  Savannah  in  connection  with  the  Ocean  Steamship  Com- 
pany, of  which  the  Georgia  Central  Company  owns  all  the  stock,  it 
is  very  largely  interested  in  traffic  from  the  Eastern  Seaboard  to 
Chattanooga,  and  through  Chattanooga  to  Naahville,  and  neces- 
sarily exercises  an  influence  in  shaping  the  action  of  the  Southern 
Traffic  Association  in  flxing  rates.  By  its  consent  to  the  discrim- 
ination against  Chattanooga,  it  only  furthers  its  purpose  to  favor 
Nashville;  for  it  enables  Nashville  merchants  to  undersell  those  of 
Chattanooga  to  the  north  and  west  of  that  city.  We  know  that  it  is 
stipulated  in  the  record  that  the  officers  of  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company  would  testify  that  it  competes 
with  the  Louisville  &  Nashville  Railroad  Company,  and  that  they 
are  under  different  managements;  but  such  evidence  must  be  weighed 
in  the  light  of  the  history  of  railroads  in  this  country,  and  the  mo- 
tives that  ordinarily  govern  in  railroad  management.  One  railroad 
company  acquires  the  controlling  interest  in  another  company  to 
control  its  general  policy;  and,  while  it  may  permit  independence 
in  the  personnel  and  the  details  of  management,  it  needs  more  than 
a  stipulated  statement  of  this  general  nature  to  induce  a  belief  that 
the  company  which  elects  the  directors  of  the  other  will  permit 
that  other  to  take  a  course  materially  detrimental  to  the  interests 
of  the  owning  company. 

We  are  pressed  with  the  argument  that  to  reduce  the  rates  to 
Chattanooga  will  upset  the  whole  Southern  schedule  of  rates,  and 
create  the  greatest  confusion,*  that  for  a  decade  Chattanooga  has 
been  grouped  with  towns  to  the  south  and  west  of  her,  shown  in  the 
diagram;  and  that  her  rates  have  been  the  key  to  the  Southern  situ- 
ation.   The  length  of  time  which  an  abuse  has  continued  does  not 
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justify  it.  It  was  because  time  had  not  corrected  abuses  of  discrimi- 
nation  that  the  interstate  commerce  act  was  passed.  The  group  in 
which  Qiattanooga  is  placed,  shown  by  the  diagram  above,  puts  her 
on  an  equality  in  respect  to  Eastern  rates  with  towns  and  cities  of 
much  less  size  and  business,  and  much  further  removed  from  the 
region  of  trunk-line  rates,  and  with  much  fewer  natural  competitive 
advantages.  If  taking  Chattanooga  out  of  this  group  and  putting 
it  with  Nashville  requires  a  readjustinent  of  rates  in  tlie  South,  this 
is  no  ground  for  refusing  to  do  justice  to  Chattanooga.  The  truth 
is  that  Chattanooga  is  too  advantageously  situated  with  respect  to 
her  railway  connections  to  the  north  and  east  to  be  made  the  first 
city  of  importance  to  bear  the  heavier  burden  of  Southern  rates, 
when  Nashville,  her  natural  competitor,  is  given  Northern  rates. 
The  line  of  division  between  Northern  and  Southern  rates  ought 
not  to  be  drawn  so  as  to  put  her  to  the  south  of  it,  if  Nashville  is 
to  be  put  to  the  north  of  it.  And  we  feel  convinced  from  a  dose 
examination  of  the  evidence  that,  but  for  the  restriction  of  normal 
competition  by  the  Southern  Traffic  Association,  her  situation  would 
win  for  her  certainly  the  same  rates  as  Nashville.  It  may  be  that 
the  difficulty  of  readjusting  rates  on  a  new  basis  is  wliat  has  delayed 
justice  to  Chattanooga.  It  may  well  be  so  formidable  as  to  furnish 
a  motive  for  maintaining  an  old  abuse. 

It  has  been  suggested  that  traffic  managers  are  much  better  able, 
by  reason  of  their  knowledge  and  experience,  to  fix  rates,  and  to 
decide  what  discriminations  are  justified  by  the  circumstances,  than 
courts.  This  cannot  be  conceded,  so  far  as  it  relates  to  the  inter- 
state commerce  conMnission,  which,  by  reason  of  the  experience  of 
its  members  in  this  kind  of  controversy,  and  their  great  oppor- 
tunity for  full  information,  is,  in  a  sense,  an  expert  tribunal;  but 
it  is  true  of  the  federal  court.  Nevertheless,  courts  are  continually 
called-  upon  to  review  the  work  of  experts  in  all  branches  of  busi- 
ness and  science,  and  the  intention  of  congress  that  they  should 
revise  the  work  of  railway  traffic  experts,  whether  railway  man- 
agers or  commerce  commissioners,  is  too  clear  to  admit  of  dispute. 

We  conclude  that  the  defendants  are  violating  the  fourth  sec- 
tion of  the  interstate  commerce  act,  in  charging  a  higher  rate  from 
New  York  and  other  Eastern  cities  to  Chattanooga  than  to  Nash- 
ville. The  order  that  enjoined  them  from  doing  so  is  therefore  right. 
The  decree  of  the  circuit  court  affirming  the  order  of  the  commission 
is  affirmed,  with  costs. 


MANHATTAN  LIFE  INS.  CO.  V.  HHNNESSY. 

(Gircnit  Court  of  Appeals,  Fifth  Circuit    Jazuiary  9,  1900.} 

No.  821. 

lilFB  IkSURANCB— ASBTOmCBNT  OF  POLICT— InSUBABLB  InTBRBBT. 

It  is  sulficient,  to  entitle  an  assignee  of  a  life  insurance  policy  to  recover 
thereon,  that  he  had  an  insurable  Interest  In  the  life  of  the  Insured  at  the 
time  the  assignment  was  made,  although  It  may  have  ceased  prior  to  tbs 
tatter's  death. 
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SL   A88IQNM1BHTS  FOB  BENEFIT  OF  0RBDIT0B8-~00NDITI0N  FOR  RBLBASE  IN  FULL 

—Effect  of  Accbftino  Dividend. 

In  the  absence  of  statutory  proYislon,  the  participation  by  a  creditor  in 
the  benefits  of  a  general  assignment  by  his  debtor,  conditioned  that  those 
accepting  its  benefits  shall  release  their  claims  in  full,  does  not  operate  as 
a  discharge  of  the  unpaid  part  of  the  debt,  there  being  no  consideration 
therefor. 

S.  Life  Insurakgb— Assionment  of  Poliot— Insurable  Interest. 

A  creditor,  to  whom  his  debtor  has  assigned  policies  of  insurance  on  his 
life  as  collateral,  does  not  cease  to  have  an  insurable  interest  in  such  life 
by  reason  of  his  accepting  the  benefits  of  a  general  assignment  made  by 
the  debtor  conditioned  that  all  creditors  participating  shall  accept  the 
diyidends  paid  in  full  satisfaction  of  their  debts,  where' his  claim  Is  not  in 
fact  paid  in  faU,  as,  even  if  the  transaction  operates  as  a  legal  discharge 
of  tlie  debt,  the  moral  and  equitable  obligation  to  pay  the  remainder  still 
rests  upon  the  debtor,  and  is  sufficient  to  give  the  creditor  an  insurable 
interest  in  his  life. 

4.  Same— Action  on  Policy— Defense  of  Payment  to  Assignee. 

A  debtor  obtained  policies  of  insurance  on  his  life,  which  he  assigned  to 
his  creditor  as  colla/teral  security,  with  the  assent  of  the  insurance  com- 
pany, and  the  creditor  thereafter  paid  all  premiums  on  such  policies.  The 
debtor  subsequently  made  a  general  assignment  conditioned  that  all  cred^ 
itors  accepting  its  benefit  should  release  their  claims  in  full.  The  creditor 
proved  its  daim  under  such  assignment,  and  received  dividends,  but  the 
amount  of  its  debt  remaining  unpaid  largely  exceeded  the  amount  of  the 
policies.  The  debtor  made  no  efPort  to  reclaim  the  policies,  but  notified 
the  company  to  cancel  the  same.  The  creditor,  however,  continued  to  pay, 
and  the  company  accepted,  the  premiums  thereon  for  more  than  20  years, 
and  until  the  death  of  the  insured,  when  the  creditor  proved  its  claim  there- 
under, whidi  was  paid  by  the  company.  HelA,  that  such  payment  was 
authorized,  and  constituted  a  defense  to  an  action  against  the  company  on 
the  policies  on  behalf  of  the  estate  of  the  insured,  any  claim  of  the  estate 
to  the  amount  collected  in  excess  of  the  premiums  paid  being  one  which 
could  only  be  asserted  in  an  action  against  the  assignee. 

In  Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Eastern 
District  of  Texas. 

This  is  a  suit  by  Ellen  Hennessy,  of  the  state  of  Texas,  against  the  Manhat- 
tan Life  Insurance  Company,  incorporated  under  the  laws  of  the  state  of  New 
York,  for  $9,000,  being  the  amount  of  two  insurance  policies  on  the  life  of 
Patrick  H.  Hennessy,  deceased.  The  Manhattan  Life  Insurance  Company  is- 
sued one  of  the  policies  on  April  1,  1872,  for  $6,000,  and  the  other  on  January 
23^  1874,  for  $4,000.  Each  policy  was  payable  to  the  "said  assured,  his  execu- 
tors, administrators,  or  assigns,  within  ninety  days  after  due  notice  and  satis- 
Csctory  evld^ce  of  the  death  of  the  said  Patrick  H.  Hennessy.*'  Patrick  H. 
Hennessy  and  M.  P.  Hennessy  were  partners  in  business,  in  Texas,  under  the 
firm  name  of  P.  H.  Hennessy  &  Pro.  This  firm  owed  the  J.  L.  Mott  Iron 
Works,  a  corporation  chartered  under  the  laws  of  the  state  of  New  York,  about 
$42,000,  for  which  debt  each  member  of  the  firm  was  individually  liable. 
Patrick  H.  Hennessy  assigned  one  of  these  policies  as  follows: 

**The  State  of  Texas,  County  of  Galveston. 

"Know  all  men  by  these  presents,  that  whereas,  the  Manhattan  Life  Insur- 
ance Company,  of  the  city  of  New  York,  state  of  New  York,  has  heretofore,  to 
wit*  for  value  received,  issued  to  me  their  poUcy  of  insurance  in  writing,  bearing 
date  April  1,  A.  D.  1872,  whereby  they  insured  my  life  in  the  sum  of  $5,000: 
Now  I,  Patrick  H.  Hennessy,  of  the  dty  and  county  of  Galveston,  state  of 
Texas,  for  and  in  consideration  of  my  indebtedness  to  the  J.  L.  Mott  Iron 
Works,  of  the  city  of  New  York,  state  of  New  York,  have  s61d,  assigned,  trans- 
ferred, and  set  over,  and  by  these  presents  do  sell,  assign,  transfer,  and  set  over, 
unto  the  said  J.  L.  Mott  Iron  Works,  aU  my  right,  title,  and  interest  In  and  to 
the  said  policy  of  insurance,  and  all  sum  and  sums  of  money,  interest,  benefit. 
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and  adTantage  whatsoever  now  due,  or  hereafter  to  arise,  or  to  be  had  or  made, 
by  virtue  thereof;  to  have  and  to  hold  the  same  unto  the  said  J.  L.  Mott  Iron 
Works,  executors,  administrators,  and  assigns,  forever,  as  collateral  security 
to  the  said  J.  L.  Mott  Iron  Works.  Witness  my  hand  and  the  use  of  scroll 
for  seal,  at  the  city  of  Galveston,  this  April  18,  A.  D.  1872. 

"P.  H.  Hennessy.    [L.  S.]" 

The  other  one  he  assigned  in  these  words: 

"The  State  of  Texas,  County  of  Galveston, 

"For  value  received  I,  the  undersigned,  having  a  policy  on  my  life  in  the 
Manhattan  Life  Insurance  Company,  of  New  York,  said  policy  being  numbered 
86,943,  dated  January  23,  A.  D.  1874,  for  the  term  of  life  from  that  date,  for 
the  amount  of  $4,000,  annual  premium  $120.64,  do  hereby  grant  and  transfer 
all  my  right,  title,  and  interest  in  and  to  the  same  unto  the  J.  Lr.  Mott  Iron 
Works  of  New  York,  and  their  assigns  and  successors.  Witness  my  hand  and 
scroll  for  seal  this  April  17,  A.  D.  1874.  P.  H.  Hennessy.    [L.  S.]" 

Both  assignments  were  duly  acknowledged  by  Patrick  H.  Hennessy  before 
William  R.  Johnson,  notary  public  for  Galveston  county,  Tex.  Both  policies 
were  delivered  to  the  J.  L.  Mott  Iron  Works,  and  remained  in  its  possession. 
Due  notice  of  each  of  these  assignments  of  the  policies  was  given  by  the  said 
Patrick  H.  Hennessy  to  the  Manhattan  Life  Insurance  Company,  which  as- 
sented to  the  assignments.  The  firm  of  P.  H.  Hennessy  &  Bro.,  on  August  23, 
1875,  executed  a  general  assignment,  which  states  "that  it  conveys  all  the 
property  of  the  firm  and  its  members  not  exempt  by  law."  In  this  instrument 
the  debt  to  the  J.  L.  Mott  Iron  Works  is  estimated  at  over  $42,000  principaL 
This  assignment  provides  that  the  proceeds  shall  be  distributed  pro  rata  by  the 
assignee  to  all  the  creditors  who  shall  accept  this  assignment  and  sign  a  re- 
lease in  full  of  all  claims  and  demands  against  the  firm  of  P.  H.  Hennessy  & 
Bro.,  and  to  those  only.  On  November  1,  1875,  the  J.  L.  Mott  Iron  Works 
proved  their  daim  with  the  assignee  for  $48,309,  principal  and  interest,  and 
received  a  dividend  thereon  on  November  11,  1875,  of  7  per  cent.,  $3,381.63, 
and  another  and  final  dividend  on  March  22,  1876,  of  S%  per  cent.,  $1,811.58; 
leaving  unpaid  $43,115.79.  On  the  policy  for  $5,000  the  J.  L.  Mott  Iron  Works 
paid  the  annual  premiums  from  April  1,  1876,  to  April  1,  1S96,  amounting  in 
the  aggregate  to  $2,388.75.  On  the  policy  for  $4,000  the  J.  L.  Mott  Iron 
Works  paid  the  annual  premiums  from  January  23,  1876,  to  January  23,  1897, 
amounting  In  the  aggregate  to  $2,156.07.  Previous  to  these  payments  the  pre- 
miums on  the  policies  were  paid  by  Patrick  H.  Hennessy.  On  January  18» 
1879,  Patrick  H.  Hennessy  wrote  to  the  Manhattan  Life  Insurance  Company, 
stating  that  he  was  informed  that  the  J.  L.  Mott  Iron  Works  was  keeping  up 
the  policies  on  his  life  "given  them  to  secure  the  indebtedness  to  them  of  the 
late  firm  of  P.  H.  Hennessy  &  Bro.,"  and  that  this  firm  was  dissolved  on  Au- 
gust 25,  1875.  Hennessy,  in  his  letter,  adds:  "The  assignment  referred  to  pro- 
vided that  the  creditors  accepting  it  should  take  the  property  specified  therein, 
and  therefor  give  a  discharge  from  all  Indebtedness.  The  J.  L.  Mott  Iron 
Works  accepted  the  assignment,  received  their  pro  rata  under  it,  and  thereby 
any  further  daim  of  theirs  became  canceled.  They  took  the  property  for 
their  claim,  and  their  claim  was  thereby  satisfied.  This  communication  is  to 
notify  you  of  the  facts  as  stated,  and  to  demand,  as  the  J.  L.  Mott  Iron  Works 
hold  no  insurable  interest  in  my  life,  that  the  policies  on  my  life  in  your 
company  in  their  favor,  or  if  assigned  by  them  to  others,  be  canceled,  and 
rendered  null  and  void."  Patrick  H.  Hennessy  made  his  last  will  on  Decem- 
ber 19,  1890.  He  gave  all  his  property  to  his  wife.  He  mentioned  in  the 
will  that  he  had  made  provision  for  his  children  by  a  policy  in  the  ^tna  Life 
Insurance  Company,  but  the  policies  Involved  in  this  litigation  are  not  men- 
tioned. His  wife  is  made  sole  executrix.  Patrick  H.  Hennessy  died  on  Feb- 
ruary 13,  1897.  The  Manhattan  Life  Insurance  Company,  was  notified  by  the 
J.  L.  Mott  Iron  Works  that  it  claimed  the  amount  of  the  two  policies  as  the 
assignee  of  Patrick  H.  Hennessy,  and  it  also  had  notice  that  Ellen  Hennessy 
claimed  the  policies  as  the  executrix  and  sole  legatee  of  her  husband,  Patrick 
H.  Hennessy.  In  the  course  of  the  correspondence  that  ensued,  the  Manhat- 
tan Life  Insurance  Company,  on  March  11,  1897,  wrote  to  the  attorneys  of 
Mrs.  Ellen  Hennessy  as  follows:   "We  also  beg  to  notify  you  that  the  papers 
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on  file  in  the  office  of  this  company  Indicate  that  the  J.  L.  Mott  Iron  Works, 
of  this  city  [New  York],  as  the  assignee  of  both  policies,  is  entitled  to  payment 
thereof  when  by  the  terms  thereof  the  payment  is  due,  namely,  ninety  days 
after  receipt  of  proof  of  loss,  to  wit.  May  30  next.  The  comp^iny  desires  to 
make  payment  of  the  policies  upon  their  due  date  upon  the  smrender  of  the 
policies  with  satisfactory  proof  of  ownership  by  the  lawful  claimant."  On 
May  11,  1897,  the  Manhattan  Life  Insurance  Ck)mpany  wrote  to  the  same  at- 
torneys: "As  the  whole  of  the  proceeds  of  both  policies  is  claimed  by  adverse 
claimants,  Mrs.  Ellen  Hennessy,  as  executrix  and  wife,  and  by  the  J.  L.  Mott 
Iron  Works,  and  [as]  this  company  stands  indifferent  between  the  parties, 
we  would  be  glad  to  have  an  opportunity  to  pay  the  money  into  court,  that 
the  respective  rights  of  the  claimants  may  be  adjudicated."  After  the  death 
of  Patrick  H.  Hennessy,  the  J.  L.  Mott  Iron  Works  and  Ellen  Hennessy  each 
made  due  proof  of  loss  on  the  two  policies.  The  Manhattan  Life  Insurance 
Company  paid  the  amount  of  the  two  policies,  when  they  became  due,  to  the 
J.  L.  Mott  Iron  Works  on  the  surrender  of  the  policies  and  the  assignments 
of  them.  Ellen  Hennessy  sued  the  Manhattan  Life  Insurance  Company  for  the 
amount  of  the  two  policies.  She  claims  to  be  the  owner  of  them  as  legatee 
and  as  executrix  of  Patrick  H.  Hennessy.  The  Manhattan  Life  Insurance 
Company,  for  defense,  denied  her  ownership,  and  pleaded  the  payment  to  the 
J.  L.  Mott  Iron  Works.  The  court  Instructed  the  Jury  to  find  for  the  plaintiff, 
Ellen  Hennessy,  for  the  full  amount  of  both  policies,  $9,000,  with  interest  from 
May  30,  1897,  and  the  defendant,  the  Manhattan  Life  Insurance  Company,  duly 
excepted.  The  Jury  rendered  the  verdict  as  directed,  and  Judgment  was  entered 
on  it,  and  the  Manhattan  Life  Insurance  Company  sued  out  a  writ  of  error 
to  review  the  decision  in  this  court  It  is  assigned  as  error  that  the  court 
directed  a  verdict  for  the  plaintiff. 

George  E.  Mann  and  Edgar  H.  Parrar  (B.  P,  Jonas  and  E.  B. 
Kruttschnitt,  on  the  brief),  for  plaintiff  in  error. 

P.  Glias.  Hume  (S.  S.  Hanscom,  John  Lovejoy,  Alexander  Sampson, 
and  M.  L.  Malevinski,  on  the  brief),  for  defendant  in  error. 

Before  PAEDEE,  McOOBMIOK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  ease  as  above,  delivered 
the  opinion  of  the  court. 

An  insurance  policy  is  a  chose  in  action,  and,  if  without  restrictive 
words,  is  assignable  under  the  general  principles  of  law.  The  poli- 
cies in  question  here  are  assignable  by  their  terms,  because  the  under- 
writer has  contracted  with  and  promised  to  pay  the  "assured,  his 
executors,  administrators,  and  assigns."  It  was  in  the  contemplation 
of  the  parties  to  the  contract  that  it  might  be  assigned,  and  in  that 
event  the  express  contract  is  to  pay  the  amount  of  the  policies  to 
the  assignee.  This  would  not,  of  course,  authorize  an  assignment, 
or  make  one  valid  that  was  against  public  policy  and  in  conflict  with 
principles  opposed  to  wagering  or  speculative  Insurance.  To  make 
the  assignment  invulnerable  to  proper  attack,  the  assignee  must  have 
an  insurable  interest  in  the  life  of  the  insured.  The  J.  L.  Mott  Iron 
Works  waB  a  creditor  of  Patrick  H.  Hennessy  to  the  amount  of 
142,000  when  the  policies  were  assigned  to  it.  The  policies  in  the 
aggregate  amounted  to  only  |9,000.  Unquestionably,  the  creditor 
has  an  insurable  interest  in  the  life  of  his  debtor  to  the  amount  of 
his  debt.  As  the  creditor  himself  may  insure  the  life  of  his  debtor, 
he  can,  on  the  same  principle,  accept  an  assignment  of  a  policy  on 
his  life.    The  assignments  of  these  policies,  therefore,  were  not,  at 
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their  inception,  open  to  the  objection  that  the  transaction  was  against 
public  policy. 

No  question  is  raised  as  to  the  insurable  interest  of  the  J.  L.  Mott 
Iron  Works  in  the  life  of  Patrick  H.  Hennessy  at  the  time  of  the 
assignment  of  the  policies,  but  it  is  claimed  that  it  had  no  insurable 
interest  at  the  date  of  Hennessy's  death.  If  it  be  assumed  that  the 
debt  of  Hennessy  had  been  discharged  or  released  by  the  acceptance 
by  the  J.  L.  Mott  Iron  Works  of  the  benefit  of  the  general  assignment, 
would  that  affect  the  decision  of  this  case?  The  doctrine  once  pre- 
vailed in  England  that  in  life  as  well  as  in  fire  and  marine  insurance 
there  must  be  an  insurable  interest  at  the  time  of  the  loss  as  well  as 
at  the  time  of  the  insurance  to  support  the  policy.  Godsall  v.  Bolde- 
ro,  9  East,  72.  But  the  later  English  cases  hold  that  this  rule  is  not 
good  as  applicable  to  life  policies.  The  English  rule  now  is  that,  If 
5ie  insurable  interest  in  the  life  existed  at  lie  time  of  the  insurance, 
the  contract  is  valid,  and  enforceable,  even  if  there  was  no  interest  at 
the  time  of  the  loss.  Dalby  v.  Assurance  Co.,  15  C.  B.  365;  May,  Ins. 
{M  Ed.)  §  115.  In  this  country  there  is  much  conflict  in  the  cases  on 
this  point,  many  of  them  refusing  to  adopt  the  later  English  rule. 
May,  Ins.  (3d  Ed.)  §  117.  Justice  seems  to  favor  the  view  that  the 
policy  is  good  if  an  insurable  interest  existed  when  the  contract  of 
insurance  was  made,  because  otherwise,  in  cases  like  the  one  here 
under  consideration,  actual  loss  would  result  to  the  holder  of  the 
policy  without  fault  on  his  part.  If  the  debt  of  Hennessy  to  the  J.  L. 
Mott  Iron  Works  had  been  paid,  as  claimed,  there  is  no  pretense 
that  the  premiums  paid  by  the  latter  to  the  insurance  company  have 
ever  been  returned.  The  sum  of  the  premiums  would  be  a  complete 
loss  if  the  assignment  of  the  policy  is  to  lose  all  validity  by  the  pay- 
ment of  the  debt.  Justice  could  only  be  reached  by  permitting  a 
recovery  by  the  assignee  on  the  policy,  so  that  he  could  be  indemnified 
for  the  premiums  paid  by  him.  As  to  what  claim  the  representatives 
of  the  insured  woi^d  have  on  the  fund  in  excess  of  the  premiums,  the 
debt  having  been  paid,  is  not  a  question  in  this  case.  If  the  debt  were 
in  fact  paid,  the  premiums  not  having  been  returned,  the  assignment 
would  stand  to  secure  the  assignee  for  this  outlay.  The  assignment, 
in  that  event,  would  at  least  be  a  designation  by  the  insured  of  a  i)er- 
son  to  receive  the  amount  of  the  policy  from  the  insurance  company. 
Wamock  v.  Davis,  104  U.  S.  775,  781,  26  L.  Ed.  924.  The  assignee 
could  retain  what  was  due  him,  but  would  be  liable  to  account  to  the 
representatives  of  the  insured  for  the  remainder.  Page  v.  Burnstine, 
102  U.  8.  664,  26  L.  Ed.  268.  In  Insurance  Co.  v.  Bailey,  13  Wall.  616, 
619,  20  L.  Ed.  501,  there  is  an  approval  of  the  later  English  doctrine. 
After  stating  that,  to  recover  in  fire  and  marine  insurance,  the  insured 
must  have  had  an  interest  in  the  property  at  the  time  of  the  loss,  the 
court  said: 

"Life  insurances  have  sometimes  been  construed  in  the  same  way,  bat  the 
better  opinion  is  that  the  decided  cases  which  proceed  upon 'the  ground  that 
the  insured  must  necessarily  have  some  pecuniary  interest  in  the  Ufe  of  the 
cestui  que  vie  are  founded  in  an  erroneous  view  of  the  nature  of  the  contract; 
that  the  contract  of  life  insurance  is  not  necessarily  one  merely  of  Indemnity 
for  a  pecuniary  loss,  as  in  marine  and  fire  poUdes;  that  it  is  sufficient  to  show 
that  the  policy  Is  not  invalid  as  a  wager  policy,  if  it  appear  that  the^elation. 
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whether  of  conflangninlty  or  of  affinity,  was  such  between  the  person  whose 
life  was  Insured  and  the  beneficiary  named  In  the  policy  as  warrants  the  con- 
clusion that  the  beneficiary  had  an  interest,  whether  pecuniary  or  arising  from 
dependence  or  natural  afCection,  in  the  life  of  the  person  Insured." 

The  court  adds  (the  italics  are  ours)  the  following: 

"Insurers  in  such  a  policy  contract  to  pay  a  certain  sum,  In  the  event  therein 
specified.  In  consideration  of  the  paymi^nt  of  the  stipulated  premium  or  pre- 
miums, and  it  is  enough  to  entitle  the  insured  to  recover  if  It  appear  that  the 
stipulated  event  has  happened,  and  that  the  party  effecting  the  policy  had  an 
insurable  interesty  such  as  is  described,  in  the  life  of  the  person  instired  at  the 
inception  of  the  contract^Ba  the  contract  is  not  merely  for  an  indemnity,  as  in 
marine  and  fire  policies. 

In  Insurslice  Go.  v.  Bchaefer,  94  IT.  S.  467,  24  L.  Ed.  251,  the  case 
of  Dalby  v.  Assnrance  Co.,  supra,  is  cited  with  approval  The  court 
said: 

"But  supposing  a  fair  and  proper  Insurable  interest,  of  whatever  kind,  to 
exist  at  the  time  of  taking  out  the  policy,  and  that  it  be  taken  out  In  good 
faith,  the  object  and  purpose  of  the  rule  which  condemns  wager  policies  is 
sufficiently  attained;  and  there  Is  then  no  good  reason  why  the  contract  should 
not  be  carried  out  according  to  its  terms.  ♦  ♦  ♦  In  our  Judgment,  a  life 
policy,  originally  valid,  does  not  cease  to  be  so  by  the  cessation  of  the  assured 
party's  interest  in  the  life  insured/' 

These  expressions  of  the  supreme  court  seem  very  pertinent  to  the 
qaestion  here  examined,  but  neither  case  on  the  facts  was  exactly 
in  point.  In  each  case  the  insurable  interest  involved  depended  on 
the  relationship  between  the  insured  and  the  beneficiary  in  the  policy, 
but  did  not  involve  a  question  of  debtor  and  creditor.  The  principles 
stated,  however,  sustain  the  view  that  an  insurable  interest  existing 
at  the  time  of  the  issuance  of  the  policy  is  suflBcient  to  sustain  the 
contract.  In  Crotty  v.  Insurance  Co.,  144  U.  S.  ©21,  624,  12  Sup.  Ct. 
750,  36  L.  Ed.  568,  the  policy  sued  on  was  made  payable  to  a  named 
creditor  if  living,  and,  if  he  should  die,  to  the  executors,  adminis- 
trators, or  assigns  of  the  insured.  Suit  .on  the  policy  was  brought  by 
the  creditor,  alleging  in  his  declaration  the  existence  of  the  debt  at 
the  time  of  insurance  and  at  the  time  of  loss.  The  court  held  that 
to  recover  he  must  prove  the  continuance  of  the  relation  of  debtor 
and  creditor,  and  the  amount  of  the  debt.  Li  the  course  of  the  opin- 
ion the  court  said: 

"If  a  policy  of  insurance  be  taken  out  by  a  debtor  on  his  own  life,  naming 
a  creditor  as  beneficiary,  or  with  a  subsequent  assignment  to  a  creditor,  the 
general  doctrine  is  that  on  payment  of  the  debt  the  creditor  loses  all  Interest 
therein,  and  the  policy  becomes  one  for  the  benefit  of  the  Insured,  and  collecti- 
ble by  his  executors  or  administrators.  ♦  ♦  ♦  But  whatever  doubts  may 
exist  as  to  the  law  applicable  to  such  cases,  or  the  rights  of  action  on  such  a 
policy,  the  plaintifl!  in  this  case  put  his  own  construction  on  the  contract,  and 
tendered  an  issue  which  was  accepted  by  the  company.  He  aUeged  that  he 
was  a  creditor  at  the  time  of  the  contract  and  at  the  time  of  the  death. 
Upon  the  issue  thus  presented  the  case  went  to  trial.  The  promise  of  the 
policy  is  to  pay  to  Michael  Grotty,  his  creditor,  if  living;  and  It  is  contended 
that  this  is  an  admission  on  the  part  of  the  company  sufficient  to  Justify  a 
verdict  against  it.  If  an  admission  at  all,  it  is  good  only  as  an  admission 
of  the  date  at  which  it  was  made,  to  wit,  the  date  of  the  policy.  The  relation 
of  debtor  and  creditor  is  not  a  permanent  one,  like  that  of  parent  and  child, 
but  one  which  may  vary  from  day  to  day,  changing  both  in  fact  and  amount, 
according  to  the  successive  business  transactions  between  the  parties."  ^^  j 
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In  the  case  last  quoted  the  policy  was  made  payable  on  its  face  to 
Michael  Grotty,  his  creditor,  if  living,  and,  if  he  should  die,  then  to  the 
executors,  administrators,  or  assigns  of  the  insured.  On  the  trial 
no  evidence  was  furnished  of  the  plaintiff's  interest  in  the  policy  ex- 
cept the  policy  itself.  There  was  no  evidence  that  the  creditor  had 
paid  any  premiums  on  the  policy,  or  that  the  debt  equaled  in  its  sum 
the  amount  of  the  policy,  or  that  the  debt  in  fact  ever  existed.  The 
creditor  suing  on  the  policy  alleged  the  existence  of  the  debt  at  the 
time  of  the  contract  and  at  the  time  of  the  death.  Issue  was  joined 
on  these  allegations,  and  the  plaintiff  failed  for  want  of  evidence. 
We  do  not  find  in  the  result  of  this  case  any  departure  from  the  doc- 
trine of  Dalby  v.  Assurance  Co.,  supra,  which  was  pre\|ou8ly  cited 
with  approval  by  the  supreme  court. 

In  the  present  case  the  assignment  of  the  policies  was  made  in 
good  faith.  The  assignee's  claim  against  Hennessy  was  much  greater 
than  the  amount  of  the  policies.  The  policies  were  delivered  to  the 
assignee.  The  underwriter  was  notified  and  assented.  The  assignee 
paid  the  annual  premiums  for  a  period  of  20  years,  paying  in  the 
aggregate  |4,544.82.  The  assured,  claiming  that  his  debt  to  the  as- 
signee was  discharged  by  law  (it  certainly  had  not  been  paid  in  fact), 
asserted  no  interest  in  the  policy,  but  demanded  its  cancellation. 
The  underwriter  continued  to  receive  the  premiums  from  the  assignee. 
On  the  death  of  the  insured  the  assignee  proved  loss,  and  offered  to 
deliver  the  assignments  and  policies  on  payment  of  the  policies.  On 
these  facts  the  underwriter  could  surely  be  forced  by  suit  to  pay  the 
assignee.  The  insurance  company  had  agreed  to  pay  him,  and  had 
received  annual  premiums  for  a  number  of  years,  paid  on  the  faith  of 
this  agreement.  In  such  case  the  law  will  enforce  payment  to  the 
assignee,  and,  if  others  have  equitable  claims, — ^a  question  not  for 
decision  here, — they  must  be  asserted  in  a  suit  to  which  the  assignee 
is  a  party.  Smith  v.  Insurance  Ck).,  4  Dill.  353,  Fed.  Cas.  No.  13,083; 
Insurance  Oo.  v.  Flack,  3  Md.  341;  Cheeves  v.  Anders,  87  Tex.  287, 

28  S.  W.  274;  2  May,  Ins.  (3d  Ed.)  §  459d;  Insurance  Co.  v.  Armstrong, 
117  U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997;  Investment  Co.  v.  Baum, 

29  Ind.  236;  Swick  v.  Insurance  Co.,  2  Dill.  160,  Fed.  Cas.  No.  13,692. 
The  decisions  of  the  New  York  court  of  appeals  are  to  the  effect  that 
the  assignee  of  the  policy  can  collect  and  hold  the  proceeds  even  when 
he  never  had  an  insurable  interest  in  the  life  of  the  insured.  St. 
John  V.  Insurance  Co.,  13  N.  Y.  31;  Olmsted  v.  Keyes,  85  N.  Y.  593. 
But  the  supreme  court  does  not  approve  this  doctrine.  The  rule  es- 
tablished by  the  latter  court  is  that  the  assignee  must  have  an  insur- 
able interest.  His  position  must  be  such  that  the  policy  could  have 
been  legally  Issued  payable  to  him.  Warnock  v.  Davis,  104  U.  S. 
775-782,  26  L.  Ed.  924.  On  the  undisputed  facts  we  think  that  the  as- 
signee of  these  policies  could  have  collected  them  by  suit  against  the 
Insurance  company.  The  law  that  would  enforce  the  payment  to  the 
assignee  would  be  unjust  and  illogical  if  it  failed  to  protect  the  in- 
surance company  in  such  payment  against  the  claim  of  the  assignor. 
The  insurer  has  made  no  promise  to  pay  twice.  The  appellee  does 
not  claim  that  the  debt  of  Hennessy  to  the  J.  L.  Mott  Iron  Works  was 
actually  paid.    It  is  claimed  that  the  acceptance  by  the  latter  of  the^ 
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benefit  of  the  general  assignment  was  equivalent  to  payment.  This 
general  assignment  was  execnted  on  August  23,  1875.  The  J.  L. 
Mott  Iron  Works  proved  its  debt,  amounting  to  |48,309,  and  received 
dividends  on  the  same  on  Novemb€tr  U,  1875,  of  $3,381.63,  and  on 
March  2, 1876,  |1,811.63.  This  left  due  on  the  debt  |43,115.79.  But 
the  deed  of  assignment  provided  that  those  who  accepted  the  benefit 
of  it  should  release  their  claims  in  full.  The  validity  of  state  laws 
permitting  assignments  on  such  terms  is  recognized.  Livermore  v. 
Jenckes,  21  How.  126,  144,  16  L.  Ed.  55.  But,  in  the  absence  of 
statutory  provision,  it  is  a  rule  of  the  common  law  that  the  payment 
of  a  less  sum  at  the  time  and  place  where  a  greater  undisputed  sum 
is  due  is  not  a  satisfaction  of  the  greater  sum,  even  though  accepted 
as  such,  because  there  is  no  consideration  for  giving  up  the  rest 
In  the  absence  of  a  statute  to  the  contrary,  this  rule  prevails  in  Texas. 
Lanes  v.  Squyres,  45  Tex.  382,  385;  Bennett  v.  Butterworth,  11 
How.  669,  674, 13  L.  Ed.  859.  No  Texas  statute  is  called  to  our  atten- 
tion prior  to  the  law  of  March  24,  1879,  which  is  subsequent  to  the 
date  of  the  assignment  and  the  receipt  of  the  dividends.  Gunning- 
ham  V.  Norton,  125  U.  S.  77,  81,  8  Sup.  Ct.  804,  31  L.  Ed.  624.  This 
statute  could  not  affect  the  transactions  here  considered.  But  such 
statutes,  when  applicable,  serve  only  as  a  defense  when  pleaded. 
Their  application  does  not  constitute  payment  in  the  full  sense.  The 
equitable  obligation  of  the  debtor  to  the  creditor  would  not  be  dis- 
charged. Even  after  discharge  in  bankruptcy,  there  remains  a  moral 
obligation  to  pay  the  debt  that  will  sustain  a  new  promise  of  the  bank- 
rupt. The  fact  that  the  debtor  may  be  armed  with  a  legal  defense 
against  the  creditor  does  not  destroy  the  insurable  interest  of  the 
latter  in  the  life  of  the  former.  The  debtor  may  be  an  infant,  and 
yet  the  fact  that  the  plea  of  infancy  mi^t  be  interposed  would  not 
make  the  life  policy  in  favor  of  his  creditor  void.  1  May,  Ins.  (3d  Ed.) 
§  108.  If  the  debt  be  barred  by  the  statute  of  limitations,  it  neverthe- 
less constitutes  an  insurable  interest.  Bawls  v.  Insurance  Co.,  27 
N.  Y.  282;  1  May,  Ins.  (3d  Ed.)  §  108. 

The  undisputed  facts  in  the  present  case  show  that  the  J.  L.  Mott 
Iron  Works  .had  a  continuing  insurable  interest  in  the  life  of  Hen- 
nessy.  Payment  of  the  amount  of  the  policies  to  the  J.  L.  Mott  Iron 
Works  was,  we  think,  a  valid  defense  to  this  action.  The  circuit 
court  erred  in  directing  a  verdict  for  the  plaintiff.  The  jury  should 
have  been  directed  to  find  for  the  defendant.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  remanded* 


In  re  MUSSBY. 

0>l8trlct  Court,  D.  Massachusetts.    January  15,  1900.) 

No.  1.38a 

L  BAmrRUPTOT— Jurisdiction— Pendency  of  Insolvency  Proceedings. 

The  pendency  of  proceedings  in  insolvency  under  a  state  law,  on  the 
debtor's  voluntary  petition,  begun  before  the  passage  of  the  bankruptcy 
act,  wiU  not  be  ground  for  dismissing  the  debtor's  subsequent  voluntary 
petition  in  bankruptcy,  although  he  has  contracted  no  new  debts,  w^en  It 
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appears  that  one  or  more  of  the  creditors  scheduled  by  the  baniknipt  are 
citizens  of  states  other  than  that  in  which  the  insolvency  proceedings  were 
instituted. 

2.  SaMV— FOBM  OF  DiSOHABGB. 

Upon  a  bankrupt's  application  for  discharge  no  issue  can  be  raised  or 
determined  as  to  the  efPect  of  the  discharge,  if  granted,  upon  debts  created 
by  the  bankrupt's  fraud,  or  upon  claims  proved  in  pending  insolvency 
proceedings;  and  consequently  the  court  will  not,  at  the  Instance  of  cred- 
itors, so  frame  the  discharge  as  to  except  such  debts  or  claims  from  its 
operation,  but  will  grant  a  discharge  in  the  usual  form,  leaving  its  scope 
for  future  determination  when  the  question  sliall  properly  arise. 

In  Bankruptcy.  On  review  of  decision  of  referee  in  bankruptcy 
overruling  a  motion  to  vacate  the  adjudication  and  dismiss  the  peti- 
tion of  the  bankrupt 

W.  P.  French,  for  bankrupt. 

Joseph  Willard  and  Edwin  A.  Bayley,  for  creditors. 

LOWELL,  DiBtrict  Judge.  This  was  a  voluntary  petition  filed  July 
3, 1899.  On  October  27, 1897,  the  bankrupt  had  filed  a  voluntary  pe- 
tition in  insolvency,  upon  which  proceedings  are  now  pending.  It 
was  alleged  in  the  creditors'  motion,  found  by  the  referee,  and  admit- 
ted at  the  argument  that  among  the  creditors  whose  names  appeared 
in  the  bankrupt's  schedule  were  one  or  more  creditors  residing  in  the 
United  States  outside  of  Massachusetts.  None  of  the  debts  scheduled 
by  the  bankrupt  were  incurred  since  the  filing  of  the  petition  in  in- 
solvency. Certain  of  the  bankrupt's  creditors,  scheduled  by  her  in 
insolvency  as  well  as  in  bankruptcy,  moved  that  the  adjudication  in 
bankruptcy  be  vacated,  and  the  bankrupt's  petition  dismissed.  Un- 
der the  circumstances  above  stated,  the  creditors'  motion  must  be 
denied.  If  there  were  no  foreign  creditor  in  the  bankrupt's  schedule, 
or  if  those  creditors  had  come  into  or  should  hereafter  come  into  the 
proceedings  in  insolvency,  the  result  might  or  might  not  be  different. 
Upon  those  questions  no  opinion  is  here  ^[pressed,  and  none  upon 
the  form  of  discharge,  if  any,  to  be  granted  to  the  bankrupt  in  this 
case. 

On  a  subsequent  hearing  in  this  case,  January  19, 1900,  on  the  bank- 
rupt's application  for  discharge,  the  follovnng  opinion  was  delivered: 

LOWELL,  District  Judge.  This  was  a  voluntary  petition  filed  July 
3,  1899.  On  October  27,  1897,  the  bankrupt  had  filed  a  voluntary 
petition  in  insolvency,  upon  which  proceedings  are  now  pending. 
She  has  now  applied  for  her  discharge  in  bankruptcy,  and  certain 
creditors  who  proved  their  claims  in  the  insolvency  proceedings  ask 
that  the  discharge  granted  her  shall  expressly  exempt  from  its  opera- 
tion all  claims  proved  in  insolvency,  or  within  the  jurisdiction  of  the 
insolvency  court,  and  also  such  claims  as  were  created  by  her  fraud. 
It  was  held  in  Re  Ehutassel  (D.  C.)  96  Fed.  597,  that  the  only  issue 
tendered  by  the  petition  for  a  discharge  is  the  right  to  the  discharge, 
and  that  tiie  only  facts  properly  pleadable  in  opposition  thereto  are 
those  which  show  that  the  bankrupt  is  entitled  to  no  discharge  what- 
soever. "The  issue  upon  the  effect  of  a  discharge  will  arise  when  a 
creditor  seeks  to  enforce  a*  judgment  or  claim,  and  the  debtor  pleads  > 
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his  discharge  in  bar  thereof."  See,  also,  In  re  Thomas  (D.  O.)  92 
Fed.  912.  The  discretion  of  this  court  cannot  determine  the  effect  of 
a  discharge  in  bankraptcy  upon  debts  proved  in  insolvency.  These 
debts  are  either  barred  by  the  discharge  as  matter  of  law,  or  else,  as 
matter  of  law,  remain  unaffected  thereby.  The  question  of  law  is 
raised  upon  the  creditors'  suit  to  enforce  these  debts  more  con- 
veniently than  upon  the  petition  for  discharge,  and  so  it  is  more  con- 
venient that  the  discharge  shall  be  in  the  usual  form,  .and  that  its 
scope  shall  be  left  for  future  determination.  The  same  considera- 
tions apply  to  debts  created  by  the  bankrupt's  fraud.  Alleged  fraud 
raises  an  issue  of  fact,  which  will  be  determined  upon  the  creditors' 
suit  to  enforce  the  debt  alleged  to  be  created  by  fraud  more  con- 
veniently than  upon  the  bankrupt's  application  for  his  discharge. 
The  discharge  will  therefore  be  granted  in  the  usual  form. 


In  r©  LEWENSOHN. 

(District  Ctourt,  S.  D.  New  York.    January  27,  1900.) 

1.  Bahkbuptot— Proof  of  Dbbt— Rbmedt  under  State  Law. 

Where  the  state  law  gives  a  remedy  for  the  coUectlon  of  debts  fraudu- 
lently contracted,  by  the  arrest  6f  the  debtor,  proof  of  a  dalm  against  the 
estate  of  a  bankrupt  for  goods  sold  and  delivered  will  not  prejudice  the 
right  of  the  creditor  to  proceed  against  him  by  suit  in  the  state  courts 
on  a  complaint  alleging  that  the  sale  of  the  goods  was*  procured  by  the 
false  representations  of  the  defendant 

2l  Bams— Debts  Affected  bt  Discharge— Fraud. 

A  Judgment  in  an  action  for  the  value  of  goods  sold  and  delivered  to 
defendant,  where  it  is  alleged  and  found  that  the  sale  was  procured  by 
his  fiilse  representations,  is  a  debt  which  will  not  be  released  by  the  de- 
fendant's discharge  in  bankruptcy. 

8w   BaHE— EZEICPTION  OF  BANKRUPT  FROM  ArREST— LllflTATIOH  OF  TlME.  * 

Bankr.  Act  1898,  §  9a,  subd.  2,  providing  that  a  bankrupt  shall  be 
exempt  from  arrest  on  civil  process  issuing  from  a  state  court,  upon 
a  debt  or  claim  from  which  his  discharge  in  bankruptcy  would  not  be 
a  release,  "when  in  attendance  upon  a  court  of  bankruptcy  or  engaged 
•  in  the  performance  of  a  duty  imposed  by  this  act,"  is  not  to  be  restricted 
to  the  particular  occasions  when  the  bankrupt  is  physically  in  attendance 
in  court,  or  actually  engaged  in  performing  a  required  duty,  but  is  extended 
by  general  order  12  to  the  whole  period  of  time  during  whidi  his  perform- 
ance of  the  duties  imposed  by  the  act  may  be  ordered;  that  is,  until  the 
final  adjudication  on  his  application  for  discharge,  or  untU  the  time  limited 
for  such  application  has  expired. 

4.  Sake— Protection  against  Arrest— Imposing  Terms. 

Under  general  order  No.  12  (18  Sup.  Gt  vi.),  providing  that  a  bankrupt 
may  receive  "a  protection  against  arrest,  to  continue  until  the  final  ad- 
judication on  his  application  for  a  discharge,  unless  suspended  or  vacated 
by  order  of  the  court,"  the  court  may  impose  terms  on  granting  such  pro- 
tection, and  hence,  in  a  proper  case,  may  require  the  bankrupt  to  furnish 
a  bond,  with  sureties,  conditioned  that  during  its  continuance  he  will  obey 
aU  orders  of  the  court,  and  not  meanwhile  depart  from  Its  Jurisdiction. 

In  Bankruptcy. 

Meyers,  Goldsmith  &  Bronner,  for  bankrupt 

Blumenstiel  &  Hirschi  opposed.  ^  I 

Digitized  by  VjOOQIC 


14  99  FEDERAIi  REPORTBB. 

BBOWN,  District  Judge.  Four  creditors,  after  having  proved 
their  claimB  before  the  referee  in  bankruptcy  for  the  sale  and  der 
liveiy  of  goods,  commenced  suits  in  the  state  court  against  the 
above-named  bankrupt,  alleging  that  the  goods  so  sold  were  obtained 
by  false  representations,  and,  in  accordance  with  the  state  procedure, 
obtained  warrants  directing  the  sheriff  to  arrest  the  defendant  and 
to  hold  him  to  bail  to  answer  any  final  process  against  his  per- 
son. Before  any  arrest  under  these  warrants,  the  bankrupt  pro- 
cured in  this  court  a  temporary  stay  upon  an  order  to  show  cause 
why  they  should  not  be  vacated.  The  aflidavit  on  which  this  order 
was  issued  states  the  above  facts;  that  the  adjudication  of  the  de- 
fendant as  a  bankrupt  was  had  under  a  voluntary  petition  on  Octo- 
ber 26,  1899;  a  meeting  of  creditors  and  the  election  of  a  trustee 
in  December,  and  proof  of  claims,  as  above  stated;  that  the  bank- 
rupt was  then  under  examination,  which  had  been  adjourned  from 
time  to  time  and  not  then  concluded;  that  witnesses  would  also  be 
subpoenaed  to  attend  before  the  referee,  at  which  the  bankrupt's 
interests  require  that  he  should  attend;  that  there  will  be  great 
difficulty  in  giving  bail  upon  all  the  above  warrants,  and  that  he 
will  be  liable  to  be  committed  in  close  custody  and  be  prevented 
from  giving  the  time  and  attention  necessary  to  the  proper  liquida- 
tion of  his  estate  in  bankruptcy. 

1.  There  is  no  essential  difference  between  the  claims  proved,  and 
the  claims  sued  upon  in  the  state  court.  The  claims  proved  were 
for  goods  sold  and  delivered,  nothing  being  said  about  the  false  rep- 
resentations by  which  they  were  procured.  In  the  suits,  the  sale 
and  delivery  of  the  goods  are  alleged,  and  the  specific  false  repre- 
sentations by  which  they  were  procured  are  stated,  and  judgment 
asked  for  the  value  of  the  goods.  The  state  practice  requires  that 
in  order  to  subject  the  defendant  to  arrest  on  final  process,  the  com- 
plaint shall  state  and  the  judgment  find  fraud.  In  cases  of  this 
kind,  no  purely  technical  considerations  as  to  the  precise  form  of 
action  should  be  regarded,  where,  as  in  this  case,  there  is  an  essen- 
tial identity  in  the  claims.  In  re  Kimball,  1  K.  B.  R.  197,  14  Fed. 
Cas.  474.  All  those  claims  were  provable  debts,  and  proof  of  them 
before  the  referee  in  no  way  prejudiced  the  creditors'  remedy  under 
the  state  law  by  arrest,  on  account  of  the  fraud  by  which  the  sale 
and  delivery  of  the  goods  were  procured.  Loveland,  Bankr.  626; 
In  re  Robinson,  2  N.  B.  R.  341,  Fed.  Cas.  Ko.  11,939;  In  re  Rosen- 
berg, 2  N.  B.  R.  236,  Fed.  Oas.  No.  12,054;  In  re  Migel,  2  N.  B.  R. 
481,  Fed.  Cas.  No.  9,538. 

2.  Noir  is  there  any  doubt  that  if  the  charges  of  false  representa- 
tions are  sustained,  these  debts  would  be  barred  from  the  operation 
of  the  discharge  by  subdivision  2  of  section  17,  or  by  subdivision  4, 
of  the  bankruptcy  act.  Different  views  have  been  entertained  of 
the  scope  of  these  paragraphs.  Paragraph  4  may  be  regarded  as 
merely  a  brief  substitute  for  section  5117,  Rev.  St.,  and  thus  ap- 
plicable to  frauds  generally;  and  section  2,  as  respects  frauds,  to  be 
designed  merely  to  remove  the  doubts  which  arose  under  the  act 
of  1867,  whether  a  judgment  for  such  frauds,  by  merger  of  the  orig- 
inal debt,  did  not  make  the  discharge  operative  upon  it^n  thej 
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other  hand  subdivision  2  might  be  construed  as  requiring  that  for 
all  frauds  other  than  official  or  fiduciary  ones,  judgments  should  be 
obtained  in  order  to  prevent  their  being  barred;  and  the  frauds  re- 
ferred to  in  subdivision  4  deemed  limited  to  those  committed  by  a  i)er- 
son  acting  in  an  official  or  in  a  fiduciary  capacity.  Loveland,  Bankr. 
625;  Coll.  Bankr.  135,  172;  Low.  Bankr.  307,  308;  In  re  Thomas 
(D.  C.)  92  Fed.  912;  In  re  Rhutassel  (D.  0.)  96  Fed.  597;  Rowland 
V.  Carson,  16  K  B.  R.  372,  28  Ohio  St.  625. 

It  is  inmiaterial  here  which  of  these  views  is  adopted.  If  a  judg- 
ment is  necessary  to  xnrevent  the  discharge  from  barring  the  debt, 
a  prosecution  of  the  suit  to  judgment  should  be  allowed;  since  the 
essential  nature  of  the  claim,  if  the  charges  of  false  representation 
are  sustained,  makes  it  one  which  evidentiy  was  not  designed  to  be 
barred. 

3.  By  section  9a,  subd.  2,  the  bankrupt  is  declared  entitled  to  be 
exempt  from  arrest  on  civil  process,  except  upon  a  debt  or  daim 
from  which  his  discharge  would  not  be  a  release.  This  imports  that 
the  bankrupt  shall  not  be  exempt  from  arrest  where  the  debt  or 
.  claim  would  not  be  released  by  his  discharge,  except  to  the  limited 
extent  provided;  namely,  when  the  bankrupt  is  "in  attendance  upon 
a  court  of  bankruptcy  or  engaged  in  the  i>erformance  of  a  duty  im- 
posed by  the  act," 

This  latter  exception  is  new;  there  was  no  similar  provision  in  the 
act  of  1867.  How  far  does  this  exception  extend?  Is  it  to  be  construed 
as  applying  to  the  whole  period  during  which  the  bankrupt  has  duties 
to  perform,  or  only  to  the  particular  occasions  when  he  is  actually  per- 
forming them?  Section  7  imposes  numerous  duties  upon  the  bank- 
rupt which  continue  at  least  up  to  the  time  of  the  hearing  on  his 
discharge.  In  most  important  cases  his  attendance  for  examination 
is  required  on  numerous  occasions  from  time  to  time,  not  merely 
upon  his  original  examination  and  on  his  examination  upon  the  ap- 
plication for  a  discharge,  but  on  many  other  questions  that  frequently 
arise  with  reference  to  his  assets  or  to  disputed  or  doubtful  liens  or 
claims  against  the  estate. 

For  the  bankrupt  it  is  contended  that  a  liberal  construction  should 
be  given  to  this  exemption,  in  order  to  avoid  the  perpetual  embarrass- 
ments in  the  bankruptcy  proceedings  which  would  be  caused  by  his 
incarceration  under  state  process.  Opposed  to  this  it  is  urged, 
that  the  exemption  should  be  limited  to  the  particular  occasions 
when  the  bankrupt  is  actually  in  attendance  in  court,  or  actually  per- 
forming a  required  duty,  differing  little  from  the  ordinary  right  of  a 
witness  to  exemption  while  in  attendance  on  the  court,  to  which  ex- 
emption he  was  held  entitled  under  the  act  of  1867  without  any  ex- 
press provision.    In  re  Kimball,  1  N.  B.  B.  193, 14  Fed.  Cas.  474. 

In  general  order  12  (18  Sup.  Ct.  vi.)  the  supreme  court,  in  prescrib- 
ing the  precise  extent  of  the  bankrupt's  protection  from  arrest,  seems 
virtually  to  have  given  its  own  construction  to  this  section,  by  provid- 
ing that  the  bankrupt  shall  attend  before  the  referee  on  a  day  named; 
"and  from  that  day  shall  be  subject  to  the  orders  of  the  court  in  all 
mafters  relating  to  his  bankruptcy,  and  may  receive  from  the  referee 
a  protection  against  arrest  to  continue  until  the  final  adjudication  on^T^ 
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his  application  for  a  discharge,  unless  suspended  or  vacated  by  order 
of  the  court." 

General  order  80  (18  Sup.  Ot*  viii.),  being  presumably  limited  in  its 
operation  to  the  same  period  of  time  (Loveland,  Bankr.  514),  becomes 
thereby  practically  compatible  with  section  9a,  subd.  2.  In  the  case 
of  In  re  Baker  (D.  C.)  96  Fed.  954,  the  exception  in  section  9a,  subd. 
2,  is  not  considered. 

The  construction  apparently  given  to  that  section  by  general  order 
12,  does  not  seriously  interfere  with  the  creditors'  right  to  arrest  in 
cases  where  the  discharge  is  not  a  bar.  It  merely  suspends  the  exer- 
cise of  that  right  for  a  certain  limited  period.  The  bankrupt  is  not 
entitled  to  postpone  his  amplication  for  a  discharge  beyond  a  year 
from  the  adjudication,  and  no  extension  of  time  would  be  granted  by 
the  court  merely  to  prolong  his  freedom  from  arrest. 

As  this  court  may  suspend  or  vacate  the  protection  from  arrest 
provided  by  rule  12,  the  court  may  grant  it  on  terms,  and  hence  under 
section  2,  subd.  15,  may  require  security  that  the  bankrupt  during 
its  continuance  will  obey  all  orders  of  the  court  and  not  meanwhile 
depart  from  its  jurisdiction.  Upon  the  bankrupt's  giving  a  bond  to . 
that  effect,  with  approved  security,  the  stay  should  be  continued  for 
a  period  not  exceeding  12  months  from  the  date  of  adjudication,  un- 
less an  application  for  discharge  be  then  pending,  and  in  that  case, 
until  the  final  determination  of  that  application. 


In  re  HLAIBi  et  aL 
(District  CJourt,  S.  D.  New  York.    January  25,  1900.) 

JL  Bankbxjptcy— Jurisdiction  in  Partnership  Cases— Domicilb  of  Partners. 
A  petition  In  involuntary  bankruptcy  against  a  partnership,  alleging 
that,  during  the  greater  part  of  the  preceding  six  months,  the  several 
partners  had  their  respective  domiciles  within  the  district  where  the 
petition  Is  filed,  will  be  dismissed  on  motion  of  the  respondents,  unless 
amended  on  leave,  where  it  is  shown  that  none  of  the  members  of  the 
firm  had  his  domicile  or  resided  within  the  district  long  enough  to  support 
the  Jurisdiction  of  the  court 

3.  Bamb— Place  of  Business  of  Firm. 

Where  a  partnership  has  had  its  only  place  of  bnsmess  within  a  given 
Judicial  district  for  a  period  of  more  than  three  months  before  the  filing 
of  a  petition  in  bankruptcy  against  it  in  such  district,  the  court  therein 
will  have  Jurisdiction  of  the  petition,  although,  during  a  part  of  that 
time,  the  only  business  carried  on  was  in  the  way  of  winding  up  the 
afTairs  of  the  firm  by  two  of  the  partners,  the  others  having  retired. 

8.  Sajib— Allegation  of  Insolvenct. 

In  a  petition  in  involuntary  bankruptcy  against  a  firm,  It  is  not  suffi- 
cient merely  to  allege  that  "the  partnership  is  insolvent,"  but  there  should 
also  be  an  averment  as  to  the  solvency  or  insolvency  of  each  one  of  the 
partners. 

In  Bankruptcy.  On  motion  to  dismiss  petition  in  involuntary  bank- 
ruptcy against  the  firm  of  Blair,  Stem,  Passano  &  Rosston. 

Hayes  &  Bitterman,  for  petitioner. 

Seward,  Guthrie  &  Steele  and  0.  A.  De  Oersdorff,  for  bankrupts, 
opposed.  f^  ] 
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BROWN,  District  Jndge.  The  petition  in  the  above  ca4se  was  filed 
on  November  20,  1899,  against  the  four  defendants  above  named. 
It  states  that  they  composed  the  co-partnership  doing  business  under 
the  name  and  style  of  the  Anglaise-Americaine  Soap  CJompany;  that 
during  the  greater  part  of  the  six  months  next  preceding  the  de- 
fendants had  their  respective  domiciles  in  the  county  of  New  York 
within  this  district  and  also  had  property  therein;  that  the  co-part- 
nership being  insolvent  on  October  5,  1899,  suffered  a  judgment  to 
be  recovered  against  it,  under  which  a  portion  of  its  property  was 
sold  by  the  sheriff  under  execution,  whereby  the  judgment  creditors 
would  obtain  a  preference;  and  the  petition  asks  that  said  "co-part- 
nership may  be  adjudged  to  be  a  bankrupt" 

The  subpoena  was  served  personally  on  Stem  in  this  district;  the 
other  defendants  were  served  by  order  in  Baltimore  and  Richmond. 
On  January  9th  the  defendant  Passano  appeared  specially  for  the 
purpose  of  moving  to  dismiss  the  petition  for  want  of  jurisdiction, 
and  upon  an  affl^fiivit  obtained  an  order  to  show  cause  why  the  pe- 
tition should  not  be  dismissed.  The  affidavit  states  in  brief  that 
none  of  the  defendants  had  their  residence  or  domicile  at  any  time 
within  this  district;  that  Blair  during  all  the  period  referred  to 
had  his  domicile  and  resided  at  Richmond,  Va.,  and  the  other  three 
defendants  at  Baltimore,  Md.;  that  Passano  had  left  the  firm  from 
three  to  four  months  before  the  petition  was  filed,  and  Rosston  a 
month  later;  and  that  at  the  time  of  the  preference  alleged,  the  firm 
consisted  of  Blair  and  Stem  only. 

Upon  the  jpetum  of  the  order  to  show  cause  and  on  hearing,  a  ref- 
erence to  a  commissioner  was  ordered  to  take  proof  and  report  the 
facts  as  to  the  place  of  business  as  well  as  the  residence  or  domicile 
of  all  the  parties. 

From  the  report  of  the  commissioner,  it  appears  that  the  business 
of  the  Anglaise-Americaine  Soap  Company  was  started  at  Baltimore, 
where  it  was  continued  until  about  August  11th  or  12th,  when  it 
was  removed  to  this  district;  that  on  July  22,  1899,  Passano  with- 
drew from  the  firm,  transferring  his  interest  to  the  other  three  part- 
ners, who  by  agreement  assumed  all  the  co-partnership  liabilities; 
that  on  August  11,  1899,  Rosston  also  retired  from  the  firm,  where- 
upon the  business  was  removed  to  this  district  by  Blair  and  Stem, 
the  remaining  partners,  as  above  stated;  that  Blair  and  Stem,  from 
that  time,  continued  the  business  under  the  same  name  and  under 
the  name  and  style  of  'TBlair-Stem  Company,  Selling  Agents  for 
Anglaise-Americaine  Soap  Company";  that  they  continued  the  busi- 
ness in  this  district  until  on  or  about  November  1,  1899,  after  which 
date  and  until  the  petition  was  filed  November  9th,  they  were  en- 
gaged in  winding  up  the  affairs  of  said  company;  and  that  they 
had  no  other  place  of  business  subsequent  to  August  12,  1899;  that 
Blair,  between  the  12th  and  18th  of  August,  removed  to  New  York 
from  Baltimore,  where  he  continued  to  reside  until  the  1st  day  of 
November,  when  he  went  to  Richmond  to  reside;  that  Stem  did  not 
reside  or  have  his  domicile  here,  at  any  time  prior  to  November  7. 
1899. 
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'  These  flndingfi  are  supported  by  the  evidence.  They  show,  there- 
fore, that  the  petition  cannot  be  sustained  upon  its  averment  of 
domicile  within  this  district,  since  neither  of  the  four  partners  had 
his  domicile  or  resided  here  long  enough  to  support  the  jurisdiction 
of  the  court. 

Further  inquiry  concerning  the  place  of  business  of  the  several 
partners  was  had  in  view  of  the  possible  allowance  of  an  amendment 
to  the  petition,  setting  up  a  place  of  business  within  the  district 
for  the  requisite  period.  Section  5c  of  the  act  provides  that  in  cases 
of  partnership  "the  court  which  has  jurisdiction  of  one  of  the  part- 
ners may  have  jurisdiction  of  all";  and  by  section  2,  subd.  1,  the 
court  is  authorized  to  adjudge  bankrupt  persons  "who  have  had  ' 
their  principal  place  of  business,  resided,  or  had  their  domicile  within 
its  jurisdiction"  for  the  greater  portion  of  the  six  months  preceding 
the  petition.  The  above  facts  show  that  two  of  the  partners,  Blair 
and  Stem,  had  their  only  place  of  business  within  this  district  for 
a  little  over  three  months  prior  to  the  petition,  if  the  period  from 
November  1st  to  November  20th  be  deemed  a  period  of  doing  busi- 
ness, during  which  the  firm  of  Blair  and  Stem  was  in  liquidation, 
in  charge  of  Mr.  Stem;  otherwise  not.  Under  the  circumstances 
above  stated,  I  think  the  period  from  November  1st  to  November 
20th  cannot  be  excluded  from  the  period  during  which  Stem  at  least 
had  his  principal  place  of  business  in  New  York.  The  circumstances 
are  altogether  different  from  those  in  the  case  of  In  re  Little,  2  N. 
B.  R.  294,  Fed.  Cas.  No.  8,391. 

It  is  urged  that  the  business  conducted  by  Blair  and  Stem  in  New 
York,  was  not  the  original  partnership  business  of  the  four  partners 
above  named,  but  the  business  of  a  new  firm;  and  that  the  provi- 
sion of  section  5c  should  be  held  applicable  only  to  cases  where  the 
partner  is  transacting  the  same  firm's  business  within  the  particu- 
lar jurisdiction,  and  not  where  he  is  simply  transacting  an  independ- 
ent business  of  his  own.  But  in  this  case  Stem  and  Blair  were  in 
fact  liquidating  the  old  firm's  business  during  this  time.  Nor  do  I 
perceive  any  sound  reason  for  limiting,  as  suggested,  the  ordinary 
meaning  of  the  language  used  in  sections  5c  and  2,  subd.  1.  What- 
ever doubts  may  have  been  raised  under  the  act  of  1867  (Cameron 
V.  Canieo,  9  N.  B.  I^.  527,  4  Fed.  Cas.  1,128),  the  proceeding  may 
certainly  now  be  commenced  in  any  district  in  which  either  part- 
ner resides;  the  present  act  leaves  no  doubt  on  this  point  (Lowell, 
Bankr.  360;  Loveland,  Bankr.  191;  In  re  Murray  [D.  C]  96  Fed. 
600);  and  the  same  was  held  by  Story,  J.,  under  the  act  of  1841. 
The  reasons  for  the  broad  option  given  by  the  present  act  were 
probably  reasons  of  convenience,  and  to  authorize  the  proceed- 
ings to  be. had  in  any  district  wherein  a  partner  was  ordinarily  to 
be  found,  whether  by  residence,  domicile,  or  place  of  business. 

If  the  petition  were  amended,  therefore,  by  averring  that  Stem's 
place  of  business  was  here  during  the  requisite  period,  the  jurisdic- 
tion of  the  court  should  be  sustained.  The  petition  must,  however, 
further  show  whether  any  of  the  individual  partners  are  solvent. 
As  it  stands,  it  is  ambiguous  in  this  regard.  It  avers  that  the  "part- 
nership is  insolvent";  but  other  statements  seem  to  intimate  that 
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1^  that  ayerment  it  is  intended  only  to  state  that  the  joint  assets 
are  not  sufficient  to  pay  the  joint  obligations.  No  doubt  a  firm  is 
sometimes  said  to  be  insolyent  when  only  a  deficiency  of  joint  as- 
sets is  meant  But  as  each  partner  is  liable  in  solido  for  the  debts 
of  the  company,  so  that  they  are  debts  of  each  individual  member 
as  much  and  as  truly  as  they  are  debts  of  tiie  firm,  a  partnership 
cannot  with  strictness  be  said  to  be  insolvent  while  any  one  of  the 
partners  is  able  to  pay  all  the  firm's  liabilities.  Lowell,  Bankr.  359; 
Hanson  v.  Paige,  3  Gray,  239,  242;  In  re  Bennett,  2  Low.  400,  3 
Fed.  Cas.  209.  By  the  express  provision  of  section  5h,  moreover, 
the  firm,  assets  cannot  be  administered  in  bankruptcy  if  one  of  the 
partners  is  not  adjudged  bankrupt,  unless  by  his  consent.  Bank  v. 
Meyer  (D.  C.)  92  Fed.  896;  In  re  Meyer  (0.  O.  A.)  98  Fed.  976.  It  is 
therefore  required  by  rule  1  of  this  court  that  the  petition  shall  state 
whether  any  partner,  not  joining  in  the  petition,  is  solvent  or  insol- 
vent Form  2,  moreover,  prescribed  by  the  supreme  court  (18  Sup. 
Ct.  xviii.),  requires  for  an  adjudication  of  **the  firm"  as  bankrupts, 
a  statement  in  the  petition  that  **the  partners  owe  debts  which  they 
are  unable  to  pay  in  full."  This  necessarily  includes  the  individual 
responsibility  of  each,  as  well  as  their  joint  responsibility;  and  that 
form  evidently  contemplates  that  an  adjudication  of  the  firm  im- 
ports an  adjudication  of  all  its  members  as  well.  To  avoid  any  am- 
biguity, and  any  delay  or  complication  in  the  subsequent  proceed- 
ings, the  insolvency  of  each  member  of  the  firm  should  be  alleged 
in  the  petition  if  an  adjudication  against  the  firm  and  an  adminis- 
tration of  the  firm  assets  in  bankruptcy  are  sought,  in  order  that 
issue  on  that  point,  if  disputed,  may  be  at  once  taken  and  heard  along 
with  any  other  issues,  and  the  scope  of  the  proceeding  determined 
without  further  delay. 

The  petition  may  be  amended,  if  desired,  within  10  days;  if  not  so 
amended,  it  will  be  dismissed. 


In  re  TINKEB. 
(District  Court,  B.  D.  New  Tork.    January  27,  1900.) 

1*  Bahkbuptct—Disoharqb— Judgment  for  Tort— Jurisdiottoh. 

Although  the  only  debt  scheduled  against  the  estate  of  a  bankrupt  li 
a  Judgment  of  a  state  court  in  an  action  against  him  for  criminal  convert 
sation,  the  conrt  of  bankruptcy  has  jurisdiction  of  his  application  for  dis- 
charge, and  will  grant  him  a  discharge  if  he  is  otherwise  entitled  to  it, 
without  any  final  determination  of  the  question  of  the  effect  of  the  dis- 
charge on  such  judgment 

IL  Bamb—Dbbts  Affbotsd  bt  Disoharob— Judombnt  for  Cruc  Con. 

Semble,  that  a  judgment  against  the  defendant  in  an  action  for  criminal 
conversation  is  not  a  Judgment  "for  a  willful  and  malicious  Injjary  to  the 
person  or  property  of  another,"  within  the  meaning  of  Bankr.  Act  1898, 
f  17,  subd.  3,  providiDg  that  such  judgments  shall  not  be  released  by  a 
discharge  In  bankruptcy. 

In  Bankruptcy.    On  bankrupt's  application  for  discharge  and  op- 
position thereto  by  creditor. 

Nelson  Smith,  for  bankrupt. 

Thomas  McAdam,  opposed.  r^  i 
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BBOWN,  District  Judge.  An  adjudication  of  the  above  bankrupt 
was  made  on  September  13,  1899,  the  only  debt  scheduled  being  a 
judgment  against  him  for  950,653.98  damages  and  costs,  recovered 
in  the  supreme  court  of  this  state  in  an  action  of  crim.  con. 

On  the  return  day  of  the  application  for  a  discharge,  the  judg- 
ment creditor  has  objected  (1)  that  the  judgment  is  for  a  "willful 
and  malicious  injury  to  the  person  or  property  of  another,'*  and 
therefore  will  not  be  rdeased  by  a  discharge;  (2)  that  this  being 
the  only  debt  scheduled,  there  are  no  debts  to  be  discharged,  and 
that  the  court  therefore  has  no  jurisdiction  to  grant  any  discharge. 

The  gist  of  the  action  in  which  this  judgment  was  recovered  is 
the  loss  of  the  comfort,  society  and  assistance  of  the  wiffe.  2  Greenl. 
Ev.  §  51,  and  cases  there  cited;  5  Enc.  PI.  &  Prac.  616;  Barnes  v. 
Allen,  1  Abb.  Dec.  117.  The  violation  of  these  rights  springing 
from  the  marital  relation,  though  a  heinous  personal  wrong  to  the 
husband,  can  only  with  difficulty  be  said  to  be  an  "injury  to  his  per- 
son" (Ryall  V.  Kennedy,  52  How.  Prac.  517),  and  though  the  husband 
has  a  legal  right'to  the  aid,  service  and  assistance  of  the  wife,  the 
deprivation  of  this  right  can  hardly  be  said  to  be  an  "injury  to  his 
property."  See  In  re  Haensell  (D.  C.)  91  Fed.  355,  and  cases  there 
cited.  Under  the  common-law  system  of  pleading,  indeed,  the  plain- 
tiff in  actions  of  crim.  con.  might  maintain  trespass  vi  et  armis; 
but  the  assault  pleaded  in  such  cases  was  an  assault  upon  tiiie  wife, 
not  upon  the  plaintiff;  and  the  lose  alleged  was  "the  loss  of  comfort, 
fellowship,  aid  and  assistance  of  the  wife."  The  action,  however, 
might  equally  be  brought  in  trespass  on  the  case,  in  which,  after 
alleging  the  wicked  and  unjust  acts,  the  same  loss  and  damage  were 
pleaded  as  in  trespass  vi  et  armis.    See  2  Chit.  PI.  *642,  856. 

Another  requisite  element  to  prevent  the  operation  of  the  dis- 
charge is,  that  the  injury  shall  be  "malicious,"  which  seems  to  re- 
quire a  malevolent  intent  towards  the  plaintiff.  In  actions  of  a  simi- 
lar nature  it  has  been  held  that  "malice"  cannot  be  predicated,  and 
discharges  were  therefore  granted.  livergood  v.  Greer,  43  111.  213; 
Howland  v.  Carson,  28  Ohio  St.  625,  16  N.  B.  R.  372;  In  re  Sullivan, 
1  Nat.  Bankr.  K.  380;  Anderson  v.  How,  116  N.  T.  342,  22  K.  E.  695; 
Com.  V.  Williams,  110  Mass.  401. 

The  ordinary  course  of  procedure  in  adjudging  discharges,  where 
the  court  has  jurisdiction  of  the  petition,  is  to  grant  the  applica- 
tion, if  the  brankrupt  is  otherwise  entitled  to  the  discharge,  without 
determining  in  any  way  its  effect  in  releasing  any  particular  debt, 
and  that  course  should,  I  think,  be  pursued  here.  Coll.  Bankr.  135. 
There  may  be  other  debts  of  the  bankrupt  owing  to  creditors  who, 
though  not  named  in  the  schedules,  yet  by  reason  of  their  actual 
knowledge  of  these  proceedings  would  be  barred  by  the  discharge, 
even  though  the  judgment  scheduled  should  not  be  released  by  it. 
Bankr.  Act  1898,  §  17,  subd.  3.  It  cannot  be  said,  therefore,  that 
in  the  latter  case  the  discharge  would  be  of  no  possible  use,  or  that 
the  court  has  no  jurisdiction  to  grant  it.  On  the  other  hand,  if  not 
granted,,  its  force  and  effect  could  not  be  adjudicated  in  the  ordinary 
way  by  being  set  up  as  a  bar  to  any  further  proceedings  upon  the 
judgment;  while  the  granting  of  the  discharge  in  this  proceeding 
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would  not  necegsarily  be  res  adjudicata  as  respects  Its  effect  as  a 
release  from  this  judgment.  The  discharge  should,  therefore,  be 
granted,  without  any  attempt  at  a  final  determination  of  its  effect 
upon  the  judgment. 

In  re  ABLOWICH  et  al. 
(District  Ctourt,  S.  D.  New  York.    January  26,  1900.) 

BANKBUFTCT— DiBCHABOB  DbKIBD— CONGSALMBKT  OF   BoOKS  AND  ASSETS. 

On  an  application  for  discharge  in  bankruptcy  It  appeared  that  the 
bankrupts  failed  in  1895,  and  gave  a  bill  of  sale  to  certain  creditors,  under 
which  the  latter  took  possession  of  the  bankrupts'  store,  and  removed 
the  stock.  The  bankrupts  stated  that  their  books  of  account  were  at 
that  time  In  a  safe  in  the  store,  and  tliat  the  inventory  of  property  and 
schedule  of  debts  which  they  filed  with  their  petition  in  bankruptcy  was 
made  from  their  books  on  the  night  before  the  sale  to  said  creditors, 
when  one  of  the  bankrupts '  had  the  ledger  at  his  house.  It  did  not 
appear  that  the  bankrupts  ever  went  to  the  store  for  the  books,  or  made 
any  effort  to  recover  them.  There  was  a  very  large  shrinkage  or  disap- 
pearance of  assets,  which,  in  the  absence  of  the  books,  was  entirely 
unexplained.  Held  sufficient  evidence  that  the  bankrupts  had  destroyed 
or  concealed  their  books  of  account  with  intent  to  conceal  their  true 
financial  condition,  and  the  discharge  should  be  refused. 

In  Bankruptcy.  On  bankrupts'  application  for  discharge  and  op- 
position thereto  by  creditors. 

Arthur  Furber,  for  bankrupts. 

James,  Schell,  Elkus  &  McGuire,  for  creditors  opposed. 

BROWN,  District  Judge.  Upon  the  objections  to  the  discharge 
of  the  bankrupts  in  the  above  matter,  the  referee  reports  slb  follows: 

"The  first  specification  charges  that  the  bankrupts  in  contemplation  of  bank- 
ruptcy and  with  fraudulent  Intent  have  concealed  or  destroyed  their  books 
of  account,  so  that  their  true  and  actual  financial  condition  could  not  be  ascer- 
tained. 

"I  find  from  the  evidence  before  me,  that  the  bankrupts  kept  foU  books  of 
account  of  all  their  business,  and  that  they  failed  in  business  in  1896,  and 
that  about  October  Ist  of  that  year  they  gave  a  bin  of  sale  of  their  mer- 
chandise to  Vietor  &  Achells,  who  were  creditors,  and  that  said  firm  took 
possession  of  their  store  and  premises  and  removed  the  stock. 

"That  the  books  of  account  were  kept  in  a  safe  in  the  store,  and  were  left 
there  when  Vietor  &  Achells  took  charge,  and  that  none  of  the  bankrupts 
ever  went  back  to  the  store  to  get  the  books  and  never  made  any  attempt  to 
get  them;  but  they  were,  nevertheless,  able  to  make  an  inventory  of  their 
property  and  a  schedule  of  their  creditors  and  amount  of  their  liabilities  when 
they  filed  their  petition  in  1889,  which  they  say  were  made  from  their  books 
on  the  night  before  the  sale  to  Victor  &  Achelis,  at  which  time  one  of  the 
bankrupts  had  the  ledger  at  his  private  residence. 

*'I  do  not  consider  that  the  bankrupts,  either  at  the  time  of  their  failure 
In  1895,  or  since  filing  the  petition  herein,  have  made  any  earnest  effort  to 
secure  their  books  of  account,  and  am  of  opinion  that  they  either  destroyed 
them  or  fraudulently  concealed  them;  and  this  view  is  emphasized  by  the  fact 
that  on  January  1,  1895,  the  firm  stated  that  they  had  a  surplus  of  assets 
over  liabilities  of  $150,000,  and  on  October  1,  1895,  they  made  a  biU  of  sale 
to  Vietor  &  Achells  of  all  their  merchandise  to  pay  their  debt  to  them,  and 
some  other  creditors,  and  assigned  their  book  accounts  to  other  creditors  and 
confessed  Judgments  in  large  amounts,  and  still  their  liabilities  on  October  1, 
1895,  exceeded  their  assets  by  more  than  $100,000,  thus  showing  a  shrinkage 
in  ten  months  of  $250,000,  which  they  are  absolutely  unable  to  ezplaiiL.^  j 
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'TheS  sold  $175,000  worth  of  goods  In  1895,  some  at  cost  and  some  at  a 
profit,  and  they  had  no  unusual  loss  in  business  that  year,  and  still  they  are 
unable  to  account  for  the  enormous  shiinkage  of  assets  or  any  part  of  it. 

"An  examination  of  the  books  was  most  important,  as  it  could  not  fail  to 
disclose  the  disposition  of  the  assets,  and  to  aid  the  creditors  in  tracing  them. 

"In  Tlew  of  all  the  facts,  I  am  clearly  of  opinion  that  the  bankrupts  either 
had  possession  of  their  books  and  purposely  concealed  them,  or  that  they  will- 
fully allowed  them  to  be  carried  away  and  disposed  of,  in  order  to  avoid  a 
discovery  of  their  true  condition.  Ernest  Hall,  Referee  in  Charge. 

"Dated  January  11,  1900." 

I  am  not  wholly  satisfied  that  the  books  were  returned  to  the  store 
by  the  bankrupts  as  they  allege;  in  all  other  respects,  I  think  the 
only  rational  conclusion  from  the  evidence  is  that  reported  by  the 
referee.  Any  jury  of  merchants  would,  I  think,  so  find,  and  that  the 
bankrupts  have  made  no  real  efforts  to  obtain  the  books,  but  have 
virtually  concealed  them  to  prevent  a  disclosure  of  assets,  and  that 
a  large  amount  of  assets  disappearing*  at  the  time  of  their  failure 
have  been  fraudulently  concealed  from  their  creditors  and  from  the 
trustee.    The  discharge  should,  therefore,  be  denied. 


CHATTANOOGA  NAT.  BANK  v.  ROME  IRON  CO.  et  al 

(Circuit  Court,  N.  D.  Georgia.    October  20,  1899.) 

No.  1,085. 

1.  Bankruptcy— Suits  against  Trustee— Jurtsdiction  of  Court  of  Equrrr. 

A  circuit  court,  or  other  court  of  equity,  has  Jurisdiction  of  a  suit  against 

a  trustee  in  banlcruptcy  to  establish  the  validity  and  Uen  of  a  pledge  made 

by  the  bankrupt  of  property  which  has  come  into  the  hands  of  the  trustee. 

a.  Same. 

Whether  a  court  of  equity  has  Jurisdiction  to  restrain  a  trustee  in  bank- 
ruptcy from  paying  out  to  creditors  a  fund  in  his  hands,  pending  the  de- 
termination of  a  suit  In  such  court  to  establish  a  lien  on  such  fund,  or 
whether  the  complainant  must  resort  to  the  court  of  bankruptcy  for  such 
an  order,  quaere. 

This  is  a  suit  in  equity  to  establish  and  enforce  a  pledge  against  the 
trustee  in  bankruptcy  of  the  pledgor.    On  objections  to  jurisdiction. 

Fouche  &  Fouche  and  King  &  Spalding,  for  plaintiff. 
Neel  &  Neel  and  Dean  &  Dean,  for  defendants. 

NEWMAN,  District  Judge.  The  Chattanooga  National  Bank,  of 
Chattanooga,  Tenn.,  brings  its  bill  against  the  Rome  Iron  Company, 
a  Georgia  corporation,  and  against  Halstead  Smith,  tmstee  in  bank- 
ruptcy of  said  Rome  Iron  Company.  The  averments  in  the  bill  show 
that  the  Rome  Iron  Company  is  indebted  to  the  Chattanooga  National 
Bank  in  the  sum  of  f  25,500,  with  interest  and  attorney's  fees,  and  that 
to  secure  its  notes  the  Rome  Iron  Company  pledged  to  the  bank  its 
equity  in  certain  pig  iron  stored  in  yard  No.  48  of  the  American  Pig- 
iron  Storage  Warrant  Company,  in  Rome,  Gsl.  The  facts  f urtib.er  set 
out  are :  That  the  Rome  Iron  Company  had  pledged  the  pig  iron  in  the 
yard  named,  to  the  American  Pig-iron  Storage  Warrant  Company,  to 
secure  certain  warrants,  and  that  it  had  an  equity  in  said  iron  to  a 
considerable  amount  over  and  above  the  sum  secured  by  the  wapcants.    . 
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On  the  23d  (Jay  of  February,  1899,  a  petition  for  involuntary  bank- 
ruptcy was  filed  against  the  Borne  Iron  Company,  and  subsequently 
the  company  was  adjudged  bankrupt,  and  on  the  11th  of  April,  1899, 
Halstead  Smith,  Esq.,  was  appointed  trustee  in  bankruptcy  of  said 
company.  That  said  Smith,  as  trustee,  took  possession,  among  other 
things,  of  the  iron  in  the  yard  No.  48  at  Rome,  and  has  been  proceed- 
ing to  dispose  of  the  same,  and  to  pay  off  the  warrants  referred  to. 
The  averment  further  is  that  Smitii,  as  trustee,  has  in  his  hands 
f30,000,  or  other  large  sum,  over  and  above  the  amount  necessary  to 
pay  off  said  warrants.  On  the  back  of  the  notes  of  the  Rome  Iron 
Company  held  by  the  bank  is  the  following  indorsement:  "The  with- 
in note  is  secured  by  the  pledge  and  deposit  of  the  following  securi- 
ties, to  wit,  equity  in  iron  in  yard  #48,  Rome,  Ga.," — signed  by 
"L.  S.  Colyar,  Prest.  Treas.''  The  purpose  of  the  bill  is  to  have  a  de- 
cree that  the  Chattanooga  National  Bank  has  a  valid  pledge  of,  and 
equitable  lien  upon,  the  said  equity  of  the  Rome  Iron  Company  in  the 
iron  in  yard  No.  48  at  Rome,  securing  its  said  debt,  and  that  it  be 
decreed  that  the  sum  in  the  hands  of  the  trustee  derived  from  said 
equity  is  subject  to  said  equitable  lien  and  pledge,  and  is  not  subject 
to  be  generally  distributed  by  the  trustee  among  the  creditors  of  the 
Rome  Iron  Company  who  have  proved  their  debts  in  bankruptcy;  and 
there  is  a  prayer  to  this  effect.  There  is  a  further  prayer  for  injunc- 
tion to  restrain  Halstead  Smith,  trustee,  from  paying  out  the  money 
to  the  creditors  who  have  proved  their  debts,  and  that  he  be  required 
to  pay  the  same  over  to  complainant. 

The  question  raised  on  this  hearing  is  as  to  the  jurisdiction  of  the 
circuit  court,  where  the  bill  is  filed,  to  entertain  the  same.  The  con- 
tention on  behalf  of  the  trustee  in  bankruptcy  is  that  this  proceeding 
should  have  been  brought  in  the  district  court,  and  as  ancillary  to  the 
proceeding  in  bankruptcy.  As  I  understand  the  decisions  of  the  cir- 
cuit court  of  appeals  for  this  circuit  in  Bemheimer  v.  Bryan,  35  C.  C. 
A.  692,  93  Fed.  767,  and  Camp  v.  Zellars,  36  C.  C.  A.  501,*94  Fed.  799, 
a  construction  is  given  to  clause  ^V  of  section  23  of  the  bankrupt  act 
which  would  give  the  circuit  court  jurisdiction  in  this  case  to  the  ex- 
tent, at  least,  that  the  complainant  might  have  the  validity  of  its 
pledge,  and  question  of  an  equitable  lien,  determined.  It  is  true  that 
the  cases  named  are  not  like  the  case  at  bar  as  to  the  character  of 
the  proceeding,  but  the  view  of  our  circuit  court  of  appeals,  as  gath- 
ered from  these  cases,  seems  to  me  to  be  against  the  jurisdiction  of 
the  bankrupt  court,  and  to  favor  the  jurisdiction  of  other  competent 
courts,  in  controversies  like  the  one  at  bar.  How  much  additional 
relief  the  complainant  in  this  case  is  entitled  to,  further  than  to  have 
a  decree  in  favor  of  or  against  its  equitable  lien  against  the  equity  in 
the  iron,  need  not  now  be  decided,  and  ought  not  to  be  decided,  in 
view  of  the  fact  that,  before  the  case  reaches  a  stage  where  it 
will  be  necessary  to  do  so,  there  may  be  additional  and  authoritative 
rulings  which  will  control  the  question  of  jurisdiction,  and  the  extent 
of  jurisdiction.  The  jurisdiction  of  the  circuit  court  to  entertain  the 
bill  to  the  extent  indicated  will  be  sustained. 

I  am  in  doubt  as  to  whether  the  injunction  issued  on  this  bill,  re- 
straining the  trustee  from  paying  out  to  other  creditors  the  funds  in 
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hlB  hands  arising  from  the  equity  in  the  iron,  should  be  continued,  or 
whether  the  complainant  should  apply  in  the  district  court  for  an 
order  restraining  the  trustee  imtil  its  case  in  the  circuit  court  can  be 
determined.  For  the  present,  however,  I  shall  direct  that  the  in- 
junction restraining  the  trustee  in  this  respect,  heretofore  granted, 
be  continued  until  further  order  of  the  court 


In  re  WASHBURN  et  aL 
(District  Oonrt,  D.  Connecticut    January  22, 1900.) 

No.  86. 

Bankbuftot— Filing  Pbtitioh. 

Where  a  voluntary  partnerslilp  petition  In  bankruptcy  was  signed,  veri- 
fied, and  presented  by  all  the  members  of  the  firm,  and  was  accompanied 
by  schedules  of  the  firm^s  assets  and  debts,  but  not  by  any  individual  sched- 
ules, and  no  adjudication  was  made  thereon,  but  subsequently  the  petition 
was  in  part  withdrawn,  and  a  new  petition  was  filed,  with  parts  of  the  old 
petition  pasted  thereon,  and  individual  schedules  of  all  the  partners  added 
by  way  of  amendment,  and  thereupon  an  adjudication  was  made,  held,  that 
the  petition  was  "filed,"  within  the  meaning  of  the  bankruptcy  act;  on  the 
later  date,  and  not  the  earlier. 

In  Bankruptcy.  On  petition  of  certain  attaching  creditors  and 
interveners  to  set  aside  a  voluntary  petition  in  bankruptcy  and  <}iB- 
continue  the  proceedings  thereon. 

Joseph  P.  Tuttle,  for  attacliing  creditors. 

John  W.  Ooogan,  for  bankrupts.  ' 

TOWNSEND,  District  Judge.  The  only  action  taken  by  the  peti- 
tioner herein,  on  which  the  alleged  bankruptcy  proceedings  are 
founded,  was  to  file,  on  December  7,  1898,  with  the  clerk  of  the 
district  court,  a  single  partnership  petition,  signed  and  sworn  to  by 
all  three  members  of  the  firm  of  Washburn  Bros.,  and  accompanied 
by  schedules  of  the  firm  creditors  and  firm  assets,  but  imaccompanied 
by  any  individual  petitions  or  individual  schedules,  either  of  creditors 
or  assets.  The  clerk  claimed  that  individual  schedules  should  be 
filed  before  any  proceedings  were  had,  which  claim  was  not  then  com- 
plied with,  nor  was  any  adjudication  then  had  thereon,  nor  any 
reference  to  a  referee.  Before  these  proceedings,  on  September  13, 
1898,  these  petitioners,  creditors  of  said  Washburn  Bros.,  had  brought 
actions  in  the  court  of  common  pleas  for  Hartford  county  against  said 
Washburn  Bros.,  and  attached  their  property,  which  suits  were  then 
pending  and  undisposed  of.  June  8,  1899,  more  than  four  months 
after  said  attachment,  the  original  petition  was  in  part  withdrawn, 
and  a  new  petition  was  filed,  with  certain  portions  of  the  old  petition 
pasted  thereon,  and  the  individual  schedules  of  creditors  and  assets 
of  all  the  members  of  the  firm  were  added  by  way  of  amendment,  and 
thereupon  an  adjudication  of  bankruptcy  was  made,  and  the  usual 
reference  issued.  In  these  circumstances,  I  do  not  find  that  there 
is  sufficient  ground  to  set  aside  the  petition  as  finally  amended,  or 
to  discontinue  the  proceedings  thereon,  but  I  do  find  that  the  bank-r 
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ruptcj  papers  were  not  properly  filed  in  this  case  until  they  were  sof- 
fldently  amended  and  perfected  for  a  basis  for  an  adjudication,  which 
was  not  until  the  date  last  named,  June  8,  1899,  and  the  clerk  is  in- 
structed to  make  such  entry. 


NEW  YORK  ASBESTOS  MFG.  GO.  v.  AMBLER  ASBESTOS  AIB^OBLL 
COVERING  CO.  et  aL 

(Circuit  Court  E.  D.  Pennsylvania.    Januairy  24,  1900.) 

No.  61. 

1.  Tbadb-Makkb— VALinrrT— Descbiptivib  Terms. 

Terms  which  are  descrlptlye  of  products,  and  Identify  the  manufactared 
article  to  which  they  are  appUed,  rather  than  the  manufacturer,  cannot  be 
appropriated  as  trade-marks. 

&  Same— Suit  for  Unfair  Compbtitiok. 

A  preliminary  injnnctlon  against  aUeged  unfair  competition  wiU  not  be 
granted  on  ez  parte  affidavits  unless  a  clear  case  is  made  out  where  it 
would  result  in  serious  damage  to  defendant,  though  the  bill  should  ulti- 
mately be  dismissed. 

This  is  a  suit  in  equity  tor-  infringement  of  a  trade-mark  and  for 
unfair  competition.    On  motion  for  preliminary  injunction. 

Schreiter  &  Matthews,  for  complainant. 

Joseph  C  Fraley,  Henry  N.  Paul,  Jr.,  and  H.  La  Barre  Jayne,  for 
respondents. 

DALLAS,  Circuit  Judge.  That  either  "air-Cell"  or  "fire-board," 
as  used  by  the  plaintiff,  constitutes  a  valid  trade-mark,  is  at  least 
open  to  very  serious  doubt.  The  impression  now  made  upon  my 
mind  is  that  those  terms  are  descriptive  of  certain  products;  that  they 
identify  the  manufactured  articles  with  which  they  are  associated,  not 
the  manufacturer  thereof;  and  no  more  need  be  said  upon  the  sub- 
ject of  trade-mark,  separately  considered,  upon  this  motion.  New 
York  Asbestos  Mfg.  Co.  v.  New  York  Fireproof  Covering  Co.  (Sup.) 
62  N.  Y.  Supp.  339;  Vitascope  Co.  v.  U.  S.  Phonograph  Co.  (C.  C.)  83 
Fed.  32. 

Neither  has  it  been  made  satisfactorily  to  aiqpear  that  the  defend- 
ant's competition  with  the  plaintiff  has  been  unfair  to  the  latter,  or 
misleading  to  the  trade  or  the  public.  Li  Lare  v.  Harper  &  Bros., 
30  C.  C.  A.  373,  86  Fed.  482,  it  was  said: 

"It  is  a  wholesome  doctrine  that  equity  wiU  restrain  unfair  competition  in 
trade;  but  it  should  be  applied  with  oautlon,  lest,  through  possible  misapplica- 
tion, healthful  and  honorable  competition  be  defeated."  And,  further,  that 
••it  is  a  rule,  subject  to  few  exceptions,  that  a  preliminary  injunction  should  not 
be  awarded  on  ex  parte  affidavits,  unless  in  a  clear  case.  This  rule  has  fuU 
appUcatlon  In  a  case  like  the  present  [a  suit  for  unfair  competition],  where, 
though  the  bill  should  ultimately  be  dismissed,  great  damage  would  result  from 
such  an  Injunction,"  etc. 

These  observations  are  quite  as  pertinent  to  this  case  as  to  the  one 
in  which  they  were  made.  In  Van  Camp  Packing  Oa.  v.  Cruikshanks 
Bros.  Co.,  33  C.  O.  A.  280,  90  Fed.  814,  the  court  of  appeals  fpF^this    j 

Digitized  by  tjOOQlC 


86  80  FEDERAL  REPORTER. 

circuit,  which  also  decided  Lare  v.  Harper  &  Bros.,  supra,  affirmed 
an  order  refusing  a  preliminary  injunction,  which  had  been  sought  to 
restrain  the  alleged  imitation  by  the  defendant  of  the  plaintiff's  boxes 
and  the  stamps  and  letters  upon  them,  because  in  a  '^state  of  uncer- 
tainty" the  writ  ought  not  to  be  awarded.  In  each  of  these  cases  the 
evidence  in  support  of  the  motion  was,  in  my  opinion,  more  nearly 
convincing  than  it  is  in  the  present  one.  Preliminary  injunction  re- 
fused. 


NATIONAL  FOLDING-BOX  &  PAPER  CO.  V.  MUNSON  &  CO.  et  aL 

(Circuit  Court,  D.  Connecticut.    January  20,  1900.) 

No.  988. 

Patents— iKFRiNOBMBNT^PRBLTMrNART  Injunction. 

The  Marburg  patent,  No.  291,015,  for  Improyements  In  paper  slide  boxes, 
considered  on  an  application  for  a  preliminary  injunction;  and  the  show- 
ing as  to  infringement  held  insuf^dent,  in  view  of  the  limitations  upon 
the  scope  of  the  patent  by  the  prior  art,  to  warrant  the  granting  of  an 
injunction. 

This  is  a  suit  in  equity  for  infringement  of  a  patent 

W.  D.  Edmonds,  for  complainant. 
Beach  &  Fisher,  for  defendants. 

TOWNSEND,  District  Judge.  On  motion  for  preliminary  injunc- 
tion. The  bill  alleges  infringement  by  defendant  corporation,  and 
by  defendants  Harvey  S.  Munson  and  Edward  B.  Munson  individ- 
ually and  as  officers  of  said  corporation,  of  patent  No.  291,615, 
granted  January  8,  1884,  to  T.  Marburg.  Complainant's  counsel 
admits  that  the  alleged  invention  "relates  to  a  humble  art,  ♦  ♦  • 
and  is  an  inconspicuous  step  forward,"  but  contends  that  "the  cir- 
cumstances surrounding  it  seem  to  entitle  it  to  credit  as  being  more 
than  a  mere  obvious  expedient."  Complainant's  patent,  referring 
to  certain  defects  in  the  paper  slide  boxes  of  the  prior  art,  states  as 
follows: 

"The  present  Invention  consists  in  providing  a  box-sUde  whose  end  or  ends 
carry  tucking-flaps,  but  whose  body  consists  of  free,  unattached  parts,  with 
incisions  dividing  its  bottom  from  its  sides  for  a  distance  sufficient  to  admit 
the  said  end  or  ends  to  be  folded  back  to  expose  the  contents,  as  wlU  most 
fully  hereinafter  appear." 

The  four  claims  cover  such  incisions  severing  the  sides  from  the 
bottom.  Two  of  said  claims  cover  a  flap  "severed  at  a";  the  third 
covers  "the  severings,  a";  the  fourth  covers  "sides  ♦  ♦  ♦  severed 
from  the  bottom."  All  the  drawings  rfiow  the  incisions  or  sever-  • 
ings,  a,  in  the  folding  line  between  the  bottom  and  sides.  Defend- 
ants manufacture  their  boxes  under  patent  No.  602,664,  granted  to 
Harvey  S.  Munson  April  18,  1898,  for  a  box  in  which  there  are  two 
slits  in  opposite  sides  of  the  bottom,  practically  at  right  angles  to 
each  other,  and  neither  of  which  is  in  the  line  of  the  severings,  nor 
divides  the  side  of  the  box  from  the  bottom.  The  specific  limita- 
tions upon  the  scope  of  complainant's  patent,  the  affidavits  and  pat- 
Digitized  by  LjOOQIC 


CHILps   V.  JOSEPH   STELWAGON   00.  87 

enf 8  of  defendants  showing  the  state  of  the  prior  art,  the  fact  that 
defendants  are  manufacturing  a  different  box  onder  their  subsequent 
patent,  and  the  admission  of  complainant's  expert  that  Marburg's 
invention  consisted  "of  a  judicious  selection  of  a  certain  location  for 
the  cuts,"  leave  the  question  of  infringement  in  such  doubt  that 
the  motion  for  a  preliminary  injunction  must  be  denied. 

The  chief  contention  of  complainant's  counsel  in  his  briefs  and 
argument  was  that  the  individual  defendants  and  defendant  corpo- 
ration were  estopped  to  deny  the  validity  of  the  Marburg  patent, 
because  said  individuals  sold  said  patent  to  complainant,  organized 
the  defendant  corporation,  own  much  more  than  a  majority  of  its 
capital  stock,  and  control  its  business.  The  conclusion  reached  dis- 
penses with  the  necessity  of  considering  either  the  question  of  pat- 
entable novelty  or  of  estoppel.    The  motion  is  denied. 


JHILDS  V.  JOSEPH  STELWAGON  CO. 

(Circuit  Court,  B.  D.  Pennsylvania.    January  12,  1900.) 

No.  5. 

Patents— Infringement— RooFTNG  Matebtal. 

The  Childs  patent.  No.  429,885,  for  an  Improved  rooting  material,  con- 
sisting of  an  upper  and  lower  layer  of  paper  or  other  fabric,  between 
which  is  interposed  a  layer  of  bituminous  or  other  similar  material,  con- 
strued, and  held  not  anticipated;   also  held  infringed. 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  On  final 
hearing. 

Charles  G.  Coe,  for  complainant. 

E.  Hayward  Fairbanks  and  William  0.  Strawbridge)  for  respondent. 

Mcpherson,  District  Judge.  This  suit  is  brought  to  restrain 
the  alleged  infringement  of  letters  patent  No.  429,885,  issued  to  the 
plaintiff  in  June,  1890.  The  subject  of  the  patent  is  an  improved 
roofing  material,  and  the  claim  is  as  follows: 

**The  fabric  above  described,  consisting  of  an  upper  and  lower  layer  of 
paper  or  other  fabric,  between  which  is  interposed  a  layer  of  bituminous  or 
other  similar  material,  such  material  being  unwoven,  held  in  place  by  cords, 
ribbons,  or  other  filamentous  material  of  a  thickness  uniformly  equal  to  that 
of  the  central  layer,  as  set  forth." 

In  view  of  the  prior  state  of  the  art,  some  reference  to  which  is 
found  in  the  specification  of  the  patent,  it  is  clear  that  the  claim 
is  to  be  construed  narrowly.  The  specification  and  the  history  of  the 
application  make  it  plain  that  the  patent  is  to  be  confined  to  a 
roofing  material  in  which  the  interposed  bituminous  layer  is  of  a 
"definite"  liiickness,  and  the  cords,  ribbons,  or  other  filamentous  ma- 
terial are  "precisely"  as  thick  as  the  layer.  But  even  words  so  posi- 
tive as  are  here  used  must  have  a  reasonable  interpretation,  espe- 
cially when  it  is  considered  that,  according  to  the  usual  method  of: 
manufacture,  the  thickness  of  the  layer  would  always  be  expressed 
in  a  very  small  fraction  of  an  inch.    The  layer  of  the  patent  is  little 
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more  than  a  film,  but,  ba  no  greater  thickness  is  needed,  none  is  nsed. 
When,  therefore,  it  appears  that  the  difference  in  thickness  between 
the  bitnminotis  layer  in  the  fabrics  manuf actm*ed  respectively  by  the 
plaintiff  and  the  defendant  is  so  slight  that  it  can  scarcely  be  de- 
tected by  the  aid  of  a  strong  magnifying  glass,  and  that  a  delicate 
instniment  of  precision  is  needed  to  decide  whether  the  wire  used 
by  the  defendant  differs  in  diameter  from  the  wire  used  by  the  plain- 
tiff, it  seems  to  me  that  a  point  has  been  reached  when  the  minute 
differences  that  may  exist  can  be  fairly  disregarded,  and  the  court 
may  justly  say  that  both  partiefi  are  using  the  same  "definite"  thick- 
ness of  bituminous  material  and  the  same  size  of  wire,  and  that 
the  wire  in  each  case  is  "precisely"  of  the  same  thickness  as  the 
layer.  Is,  then,  the  result  produced  by  the  use  of  this  material  and 
the  manner  of  producing  the  result  the  same  in  both  instances?  I 
think  the  question  must  be  answered  in  the  affirmative.  There  is 
the  usual  conflict  of  expert  opinion  in  the  testimony,  resulting  in  the 
usual  doubt  in  the  mind  of  the  court  whether  such  a  thing  as  scien- 
tific truth  can  be  said  to  exist  when  a  question  of  infringement  is 
being  fought  out.  So  far  as  I  can  judge,  however,  the  defendant's 
theory  is  not  sound.  I  think  there  must  be  a  layer — although,  no 
doubt,  it  is  a  thin  layer — of  bituminous  material  between  the  inclosing 
sheets  of  felt  in  the  defendant's  fabric;  for  the  sheets  are  already 
saturated  with  similar  material  before  the  liquid  bitumen  is  applied, 
and  can  absorb  little,  if  any,  more.  The  bituminous  material  must, 
therefore,  exist  as  a  separate  and  definite  layer  between  the  in- 
closing sheets.  Neither  are  the  wires  imbedded  in  these  sheets, 
but  are  imbedded  in  the  bituminous  layer, — as,  indeed,  the  defend- 
ant expressly  declares  to  the  public  in  pome  of  its  advertisements, 
— and  the  wires  perform  in  the  layer  the  same  pocketing  function 
that  is  performed  by  the  wires  in  the  plaintiff's  fabric.  This  is  true 
also  of  the  sinuous  wire  used  by  the  defendant.  Some  effort  was 
made  to  treat  the  wires  used  by  the  defendant  as  a  coherent  structure, 
and  to  class  it  as  a  "gauze,"  or  a  "woven"  fabric,  because  the  sinuous 
wire  crosses  two  other  wires  once  or  twice  in  8  feet,  and  extends  up- 
ward and  downward  far  enough  to  reach  sometimes — ^but  not  to 
cross — ^the  upper  and  lower  wires  of  the  four  that  extend  longi- 
tudinally in  the  defendant's  fabric  I  do  not  think  the  effort  was 
serious,  but,  in  any  event,  it  was  not  successful.  The  direction  of 
the  sinuous  wire  is,  on  the  whole,  longitudinal,  as  is  the  direction 
of  the  other  wires;  and^  so  far  as  I  can  see,  it  performs  the  same 
function  as  the  others.  I  do  not  regard  these  five  wires  as  a  gauze, 
or  a  woven  fabric  or  structure,  in  any  proper  sense  of  these  words. 
I  see  no  escape  from  the  conclusion  that  the  defendant's  fabric  in- 
fringes the  patent  in  suit 

Without  discussing  in  detail  the  patents  that  are  declared  to  an- 
ticipate the  plaintiff's  invention,  I  may  say  in  a  word  that  I  have 
examined  and  considered  them  all,  without  being  able  to  sustain  the 
defendant's  position  upon  this  point.  A  decree  may  be  entered  for 
an  injunction  and  the  usual  accounting. 
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NATIONAL  OA8H-RBOISTER  00.  T.  NAYT  0A8H-RBGISTEB  Oa 

(Clrcnlt  Court,  N.  D.  minols,  N.  D.    January  6,  1900.) 

No.  25,851. 

Patbsts— Etidestcb  of  Assignment— Patbnt-Officb  Records. 

Certified  copies  of  patent-office  records  of  assignments  are  not  primary 
evidence  of  socb  assignments,  and  are  only  admissible  to  prove  title  to  a 
patent  where  proper  foundation  Is  laid  by  showing  the  existence  of  the 
original  instruments,  and  that  they  are  lost  or  destroyed,  or  that  it  Is  out 
of  complainant's  power  to  produce  them. 

This  is  a  suit  in  equity  for  infringement  of  a  patent.    On  motion 
for  preliminary  injunction. 
Edward  Rector,  for  complainant. 
Offield;  Towle  &  Linthieum  and  Thos.  W.  Flynn,  for  defendant 

KOHLSAAT,  District  Judge.  Defendant  insists  that  complain- 
ant's title  is  not  properly  established  in  this  case,  as  no  proper  founda- 
tion was  laid  for  the  introduction  of  certified  copies  of  the  record  of 
assignment  in  the  patent  oifice.  In  this  I  concur.  My  views  of  this 
question  coincide  with  the  opinions  of  the  circuit  courts  of  appeals 
of  the  First  and  Second  circuits,  as  stated  in  Paine  y.  Trask,  5  C.  C.  A. 
497,  56  Fed.  233,  and  City  of  New  York  v.  American  Cable  Ry.  Co.,  9 
C.  C.  JL  336,  60  Fed.  1016,  respectively,  and  also  with  the  dissenting 
opinion  of  Judge  Woods  in  the  Crane  Elevator  Case,  22  C.  C.  A.  549, 
76  Fed.  767.  Certified  copies  of  patent-oflSce  records  of  assignments 
are  not  made  evidence  by  any  United  States  statute,  and,  if  competent 
at  all,  must  conform  to  the  rules  relating  to  prunary  and  secondary 
evidence,  and  are  only  admissible  when  proper  grounds  are  laid;  i.  e. 
apon  showing  the  former  existence  of  the  original  instruments  of 
assignment,  and  the  fact  that  they  are  lost,  or  that  it  is  out  of  com- 
plainant's power  to  obtain  the  same  for  introduction  in  evidence,  or 
that  no  better  evidence  is  in  existence.  Even  where  copies  of  the 
recoi-ds  of  deeds  are  by  statute  made  evidence  in  this  state,  it  is  a 
requisite  that  good  reason  be  shown  for  the  nonproduction  of  the 
original  before  the  certified  copy  is  admissible.  I  know  of  no  reason 
why  the  best  evidence  should  not  be  required  in  patent  matters  when- 
ever it  is  possible  to  obtain  the  same,  nor  any  rule  which  dispenses  in 
patent  litigation  with  the  safeguards  placed  around  the  reception  of 
secondary  evidence  in  other  suits.  Until  competent  proof  of  com- 
plainant's title  is  shown,  the  court  cannot  entertain  the  motion  for  a 
preliminary  injunction  herein,  and  therefore  I  deem  it  unnecessary 
to  pass  upon  the  other  questions  involved.  The  motion  for  a  pre^ 
liminary  injunction  is  denied,  with  leave  to  renew  application. 
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NOONAN  V.  CHESTER  PARK  ATHLETIC  CLUB  CO.  et  aL 

(Circuit  Court  of  AppeHls,  Sixth  Circuit    January  2,  1900.)  . 

No.  668. 

1.  Patents  — Suit  by  Assionbb  against  Patentbb  for  Inprinqbment— Ex- 
tent OP  Estoppel  by  Assignment. 

The  estoppel  created  by  the  assignment  of  a  patent  does  not  prevent  the 
assignor  from  denying  Infringement,  and,  in  a  suit  against  him  therefor, 
the  court  will  not  assume  in  favor  of  the  assignee  anything  more  than  that 
the  invention  presented  a  sufficient  degree  of  utility  and  novelty  to  justify 
the  Issuance  of  the  patent,  and  will  apply  to  such  patent  the  same  rule  of 
construction,  with  such  limitation,  which  would  be  applicable  between 
the  patentee  and  a  stranger. 

Sw  Same— Construction  of  Claims— Equivalents. 

Where  the  validity  of  a  patent  rests  entirely  upon  the  novelty  of  the 
specific  combination  of  means  to  carry  the  idea  of  the  inventor  into  prac- 
tical execution,  the  means  themselves  being  old,  the  range  of  equivalents 
allowable  to  the  combination  must  be  so  narrowed  as  to  include  nothing 
which  is  not  substantially  Identical  with  the  means  used  by  the  patentee. 
The  use  of  other  known  means,  tliough  equivalent  In  function,  does  not 
constitute  infringement. 

8.  Same— Equivalent  Combinations. 

Where  the  devise  shown  by  a  patent  consists  of  a  combination  of  old 
elements,  it  is  entitled  only  to  a  very  limited  application  of  the  doctrine  of 
equivalents,  and  is  not  infringed  by  combination  of  different  elements, 
also  old,  to  accomplish  the  same  purpose,  unless  the  substitutions  are 
merely  colorable. 

4.  Same— Infringement — Pleasure  Railways. 

The  Thompson  patents.  No.  332,762,  for  Improvements  in  gravity  switch- 
back railways,  and  No.  367,252,  for  improvements  in  elevated  gravity  and 
cable  raihroads,  the  latter  being  for  an  Improvement  on  the  structure  of  the 
former,  which  consists  mainly  in  adding  a  cable  as  a  motive  power  for 
carrying  the  cars  up  the  ascending  grades,  with  a  device  for  automatically 
releasing  them  when  they  start  upon  a  descending  grade,  when  construed 
and  limited  as  required  by  the  prior  art,  are  neither  of  them  infringed  by 
the  electrip  pleasure  railway  of  the  Lilley  patent,  No.  549,700. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

This  is  a  bill  to  restrain  the  Infringement  of  patents  No.  832,702  and  No. 
367,252,  both  issued  to  La  Marcus  A.  Thompson.  The  first  is  for  certain  im- 
provements in  gravity  switch-back  railways,  and  the  second  is  for  improve- 
ments in  elevated  gravity  and  cable  railroads.  The  complainant,  Noonan,  Is 
the  assignee  of  Thompson  of  the  exclusive  right  under  said  patents  of  a  lim- 
ited territory,  which  Includes  the  county  of  Hamilton,  in  the  state  of  Ohio. 
The  defendants  are  the  Chester  Park  Athletic  Club  Company,  a  corporation  of 
the  state  of  Ohio,  La  Marcus  A.  Thompson,  the  patentee  under  whom  com- 
plainant claims,  C.  M.  Lawson,  Luke  Lilley.  and  John  Devere,  all  of  whom  are 
stocldiolders  and  managing  officers  of  the  defendant  corporation.  The  de- 
fendants denied  infringement,  and  upon  this  issue  the  circuit  court  dismissed 
the  bill,  and  the  complainant  appealed. 

George  J.  Murray,  for  appellant. 

W,  W.  Wood,  E.  E.  Wood,  and  Thomas  L.  Pogue,  for  appellees. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court 
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1.  The  evidence  by  which  it  is  sought  to  connect  the  defendants 
Laiey  and  Devere  with  the  purchase  by  complainant  of  an  interest 
under  the  Thompson  patents  involved,  for  the  purpose  of  estopping 
them,  and  through  them  the  corporation  of  which  they  are  members, 
is  insufficient  to  in  any  way  affect  the  disposition  of  any  question  in- 
volved in  the  case. 

2.  Thompson,  the  inventor  and  assignor  of  complainant,  is  the 
president  of  the  defendant  corporation,  and  is  undoubtedly  affected 
by  the  estoppel  growing  out  of  his  assignment.  Without  deciding, 
we  shall,  for  the  purposes  of  this  case,  assume  that  the  corporation 
is  affected  by  the  estoppel  which  prevents  Thompson  from  denying 
the  validity  of  the  patents  which  he  has  assigned,  and  apply  to  it  the 
same  principles  which  would  affect  him  if  he  were  the  sole  defendant. 
It  seems  to  be  well  settled  that  the  assignor  of  a  patent  is  estopped 
from  saying  his  patent  is  void  for  want  of  novjelty  or  utility,  or  because 
anticipated  by  prior  inventions.  But  this  estoppel,  for  manifest  rea- 
sons, does  not  prevent  him  from  denying  infringement.  To  deter- 
mine such  an  issue,  it  is  admissible  to  show  the  state  of  the  art  in- 
volved, that  the  court  may  see  what  the  thing  was  which  was  as- 
signed, and  thus  determine  the  primary  or  secondary  character  of  the 
patent  assigned,  and  the  extent  to  which  the  doctrine  of  equivalents 
may  be  invoked  against  an  infringer.  The  court  will  not  assume 
against  an  assignor,  and  in  favor  of  his  assignee,  anything  more  than 
that  the  invention  presented  a  sufficient  degree  of  utility  and  novelty 
to  justify  the  issuance  of  the  patent  assigned,  and  will  apply  to  the 
patent  ttie  same  rule  of  construction,  with  this  limitation,  which 
would  be  applicable  between  the  patentee  and  a  stranger.  Babcock 
V.  Clarkson,  11  C.  C.  A.  351,  63  Fed.  607;  Ball  &  Socket  Fastener  Go. 
V.  Ball  Glove-Fastening  Co.,  7  0. 0.  A.  498,  58  Fed.  818;  Cash-Carrier 
Co.  V.  Martin,  14  C.  C.  A.  642,  67  Fed.  786;  Chambers  v.  Crichley,  33 
Beav.  374;  Construction  Co.  v.  Stormberg  (C.  C.)  66  Fed.  550;  Clark 
V.  Adie,  2  App.  Cas.  423,  426.  This  was  the  rule  applied  by  the  court 
below,  and  is  the  principal  ground  of  objection  to  the  decree  finding 
that  the  assigned  patents,  when  limited  by  the  previous  state  of  the 
art,  had  not  been  infringed. 

3.  The  defendant  Thompson,  in  1897,  constructed  for  the  complain 
ant  an  elevated  gravity  and  cable  railway,  according  to  the  claims  of 
his  patent  No.  367,252,  and  assigned  to  him  the  exclusive  right  under 
that  patent,  as  well  as  under  patent  No.  332,762,  within  three  coun- 
ties in  the  state  of  Kentucky  and  two  in  the  state  of  Ohio.  Subse- 
quently, Thompson,  with  others,  organized  the  Chester  Park  Ath- 
letic Association,  and  sought  to  obtain  from  the  complainant  a  license 
to  construct  and  operate  a  similar  railway  upon  the  property  of  the 
association  which  was  within  the  territory  assigned  to  complainant. 
The  parties  could  not  agree  upon  terms,  and  thereupon  a  railway  of 
similar  general  character  and  uses  was  constructed  under  plans  de- 
vised by  the  defendant  Luke  Lilley,  who  subsequently  applied  for  and 
obtained  a  patent  for  his  structure,  being  patent  No.  549,700,  of 
March  30, 1897.  The  contention  is  that  this  'Oiilley  Electric  Pleasure 
Bailway/'  as  it  is  styled  in  the  patent  to  Lilley,  infringes  the  com- 
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binatioDB  covered  by  the  two  patents' to  Thompson  so  assigned  to 
complainant. 

At  the  time  Thompson  assigned  the  patents  here  involved  to  the 
complainant)  he  was  the  inventor  and  patentee  nnder  two  other  pat- 
ents  involving  the  same  general  subject-mattery  and  this  fact  was 
known  to  complainant  These  additional  patents  were  No.  310,966, 
for  a  roller-coaster  structure,  and  No.  348,796,  for  a  pleasure  cable 
railway.  These  patents  Thompson  declined  to  assign  to  complainant, 
though  solicited  to  do  so.  These  two  unassigned  patents  became  of 
material  importance  when  we  come  to  determine  the  scope  of  the  in- 
ventions covered  by  the  two  patents  which  were  assigned.  The 
earlier  of  the  two  patents  assigned  is  No.  332,762.  The  claims  said 
to  be  infringed  by  the  lilley  patent  are  Nos.  1  and  2,  and  are  as  fol- 
lows: 

*'<1)  In  a  gravity  switch-back  railway,  the  combination,  with  the  treatle- 
work  so  constructed  as  to  form  a  series  of  descending  and  ascending  planes, 
of  the  longitudinal  stringers  for  the  reception  of  the  rails,  the  guardways  or 
stringers  for  preventing  the  cars  from  Jumping  the  tracks,  and  the  brake-sliding 
ways  or  stringers,  substantially  as  and  for  the  purposes  described. 

"(2)  In  a  gravity  switch-back  railway,  the  combination,  with  the  undulating 
trestlework  having  thereon  the  longitudinal  trackways  and  rails,  of  the  guard- 
stringers,  and  brake-slide  stringers  contiguous  thereto,  of  a  car  having  brake 
shoes  which  engage  with  said  brake  stringers  through  the  operation  of  a  lever, 
substantially  as  and  for  the  purposes  set  forth." 

The  first  two  of  the  elements  in  claim  No.  1  are  the  undulating 
trestle  with  longitudinal  stringers  upon  which  the  rails  are  mounted. 
These  elements  constitute  the  entire  subject  of  the  earliest  patent  to 
Thompson,  being  patent  No.  310,966,  for  a  roller-coasting  structure. 
Such  structures  were  not  new.  Two  patents  are  exhibited  covering 
the  same  class  of  pleasure  railways, — one  to  T.  Alexander,  of  De- 
cember 26, 18S2,  for  an  artificial  sliding  hill,  No.  269,554,  and  another 
to  J.  Pusey,  for  a  coasting  course,  No.  318,026.  The  other  elements 
in  the  first  claim  cover  means  for  stopping  and  controlling  the  cars. 
These  elements  are  guard  stringers  inside  the  track  rails  for  prevent- 
ing the  cars  from  jumping  the  track,  and/ni)rake-sliding  ways  or  string- 
ers" for  the  car  brakes  or  shoes  to  slide  upon  for  aiding  in  the  stop- 
page of  the  car.  The  second  claim  is  identical  with  the  first,  except 
that  it  includes,  as  another  element,  ^sl  car  having  brake  shoes  which 
engage  with  said  brake  stringers  through  the  operation  of  a  lever." 

In  both  patents  No.  310,966  and  No.  332,762,  gravity  alone  was  re- 
lied upon  for  carrying  the  cars  over  the  undulating  track,  and  the 
patents  differ  from  each  other  only  in  so  far  as  the  later  patent  pro- 
vides a  means  for  stopping  and  controlling  the  cars  and  preventing 
accidents.  Devices  for  stopping  railway  cars,  and  for  confining  them 
to  the  fixed  track,  were  confessedly  old.  Thompson  used  stringers 
laid  inside  the  track-rails,  so  as  to  leave  just  space  enough  for  the 
flange  of  the  wheel,  a  pair  of  brake-sliding  ways  or  stringers  each 
abutting  the  guard  stringers,  and  a  rocking  brake  shoe  which  en- 
gaged these  guard  stringers.  The  undulating  structure  upon  which 
his  rails  were  laid  wsb  old.  His  devices  for  guarding  against  derail- 
ment and  for  stopping  his  cars  were,  at  most,  an  adaptation  of  old 
devices  to  a  new  use,  or  rather  to  a  new  combination  for  new  but 
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analogous  purposes.  The  structure  resulting  from  the  combination 
of  elements  was  one  which  involved  little  more  tiian  ordinary  me- 
chanical skill.  All  he  did  was  to  adapt  old  things  for  a  i^)ecial  pur- 
pose so  nearly  analogous  to  the  former  uses  of  the  same  devices  as 
to  require  little  skill  in  their  modification. 

His  patents  must  rest  uiK)n  the  novelty  of  the  specific  combination 
of  means  to  carry  his  idea  into  practical  application.  He  is  not  en- 
titled to  a  monopoly  of  analogous  means  found  in  the  old  art.  Subse- 
quent improvers  are  equally  free  to  accomplish  the  same  general  re- 
sult by  differient  means,  if  not  purely  colorable  changes.  The  range 
of  equivalents  allowable  to  the  combination  must  be  so  narrowed  as 
to  include  nothing  which  is*  not  substantially  identical  with  the  means 
employed  by  Thompson.  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ot. 
81,  37  L.  Ed.  1059;  Wright  &  Oolton  Wire-Qoth  Co.  v.  Clinton  Wire- 
Cloth  Co.,  14  CCA.  646,  67  Fed.  790;  Wells  v.  Curtis,  13  C.  0.  A. 
494,  66  Fed.  318. 

The  appellees  use  no  brake  stringers  and  no  inside  guard  rails,  but 
only  the  old  and  weU-known  form  of  an  outside  guard  rail  commonly 
used  on  curves,  bridges,  and  trestles  of  commercial  and  street  rail- 
ways. The  brakeslide  stringers  they  wholly  omit,  their  brake  being 
the  ordinary  flat  brake  directly  engaging  the  track  rail.  Construed 
in  the  light  of  the  old  art,  defendants  do  not  infringe  patent  No. 
332,762. 

4.  Patent  No.  367,252  is  subject  to  the  same  limitations  growing 
out  of  the  state  of  the  art.  It  is  for  an  improvement  upon  the  struc- 
ture covered  by  patent  No.  332,762.  This  improvement  mainly  con- 
sists in  adding  a  positively  driven  cable  as  a  power  for  carrying  the 
cars  up  and  over  the  ascending  grades,  when  tiie  car  is  automatically 
released,  and  allowed  to  pass  over  the  descending  grades  by  gravity 
alone.  A  positively  driven  cable,  with  appliances  for  clutching  and 
releasing  the  cable,  was  a  well-known  power  used  for  propelling 
street  cars,  and  for  ascending  and  descending  the  tracks  of  inclined 
railways.  What  Thompson  did  was  to  adapt  that  well-known  means 
to  the  peculiar  necessities  incident  to  switch-back  railways,  so  that 
the  cable  might  be  automatically  clutched  when  an  ascent  was  begun, 
and  automatically  dropped  when  a  descent  was  to  be  made.  The 
novelty  consists  solely  in  the  means  adopted  for  utilizing  the  power 
of  the  positively  driven  cable  for  the  purpose  of  making  an  ascent, 
and  for  automatically  dropping  it  when  gravity  was  to  be  resorted  to. 

The  fourth  daim  of  the  patent  is  the  broadest  of  those  supposed  to 
be  infringed.  If  that  is  not  infringed,  none  is.  That  claim  is  in  these 
words: 

"In  an  elevated  gravity  and  cable  railway,  the  combination  with  cables 
and  motive  power,  arranged  substantially  as  described,  for  propelling  the  same, 
of  a  car  provided  with  a  gripping  device,  and  mechanism,  subqtantiaUy  as  de- 
scribed, for  actuating  the  same,  as  and  for  the  purposes  set  forth." 

This  claim  includes,  as  necessary  and  indispensable  elements,  a 
positively  driven  cable,  and  a  car  provided  with  appliances  for  clutch- 
ing and  dropping  the  cable  automatically,  both  substantially  as  de- 
scribed. The  structure  of  the  appellee  includes  neither  the  cable  nor 
the  car  provided  with  appliances  for  seizing  and  dropping  a  cablCi^  In 
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other  words,  all  of  the  actuating  elements  of  the  patent  have  been 
omitted,  and  a  wholly  different  set  of  instrumentalities  have  been 
substituted.  The  use  of  a  positively  driven  cable  in  the  operation  of 
vehicles  used  upon  amusement  structures  of  the  class  to  which  all 
the  combinations  under  consideration  belong  was  not  new.  The  slid- 
ing cars  described  in  the  Alexander  patent  for  an  artificial  sliding  hill 
were  actuated  by  a  cable.  The  same  power  is  suggested  as  a  means 
for  carrying  such  cars  up  the  ascending  grades  of  Pusey's  artificial 
coasting  course,  patent  No.  318,026,  and  its  actual  use  is  shown  by 
Thompson's  patent,  No.  348,796,  for  a  pleasure  cable  railway.  These 
uses  in  the  precise  art  here  under  consideration  would  forbid  any 
broad  construction  of  Thompson's  adaptation  of  the  power  derived 
from  such  a  positively  driven  cable  in  the  subsequent  patent  now 
under  consideration. 

The  argument  of  counsel  for  appellant  is  that  the  substitution  of 
the  electric  motor  and  proper  appliances  for  using  the  current  on 
ascending  grades,  and  for  cutting  it  off  on  descending  grades,  for  the 
cable  and  gripping  appliances  of  Thompson's  patent,  is  but  the  em- 
ployment of  well-known  equivalent  means  for  accomplishing  the  same 
result,  and  therefore  infringement. 

In  Burr  v.  Duryee,  1  Wall.  531-673, 17  L.  Ed.  658,  Mr.  Justice  Grier, 
speaking  of  a  similar  mode  of  argument  to  show  infringement,  said: 

"The  argument  used  to  show  infringement  assumes  that  every  combination 
of  devices  in  a  machine  which  Is  used  to  produce  the  same  effect  is  necessarily 
an  equivalent  for  any  other  combination  used  for  the  same  purpose.  This  is 
a  flagrant  abuse  of  the  term  'equivalent'  Without  attempting  to  define  this 
abstract  term  by  other  abstract  terms,  we  may  give  examples  which  will  best 
show  its  application  to  machines,  as,  where  a  simple  lever  is  used  in  one,  and 
the  other  substitutes  a  cam,  or  toggle  joint,  or  wedge  for  a  cam,  and  many 
other  cases  where  one  mechanical  power  is  substituted  for  another  in  a  ma- 
chine. In  the  case  of  McGormick  v.  Talcott  20  How.  405,  15  L.  Bd.  031,  we 
have  said:  *If  the  invention  claimed  be  itself  but  an  improvement  on  a  known 
machine  by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  can- 
not treat  another  as  an  infringer  who  has  improved  the  original  machine  by 
use  of  a  different  form,  or  combination  performing  the  same  functions.  The  in- 
ventor of  the  first  improvement  cannot  invoke  the  doctrine  of  equivalents  to 
suppress  aU  other  improvements  which  are  not  colorable  invasions  of  the  first.' 
But  it  has  been  argued  that  though  not  a  colorable  invasion  of  the  patentee's 
claim,  it  is  an  evasion  of  his  patent  wliich  is  equally  injurious.  If  so,  it  is 
damnum  absque  injuria.  Every  man  has  a  right  to  make  an  improvement  in 
a  machine,  and  evade  a  previous  patent,  provided  he  does  not  Invade  the  rights 
of  the  patentee." 

If  the  structure  resulting  from  the  combination  of  old  elements  in- 
cluded in  this  fourth  claim  of  the  Thompson  patent  was  an  invention 
of  primary  character,  so  aB  to  entitle  the  patent  to  a  generous  appli- 
cation of  the  doctrine  of  equivalents,  there  might  be  room  to  say 
that  the  substitution  of  the  electric  motor  with  the  appliances  neces- 
sary for  the  control  of  the  electric  current  for  the  positively  driven 
cable,  with  its  peculiar  clutching  mechanism,  would  be  but  the  use 
of  means  which,  in  the  propulsion  of  street  cars,  were  well-known 
equivalents  for  each  other.  But  the  Thompson  patent  is  not  entitled 
to  a  broad  construction,  nor  to  a  liberal  application  of  the  doctrine  of 
equivalents.  In  addition  to  the  omission  of  the  cable  and  essential  grip- 
ping devices,  the  defendant's  adoption  of  the  electric  motor  inyolved 

Digitized  by  LjOOQIC 


ANTHONY    V.  6ENNERT.  96 

certain  necesBary  stractural  changes  in  the  general  plan  of  ita  railway. 
Grades  possible  in  a  cable  and  gravity  railway  were  not  practical  in 
an  electric  and  gravity  railway.  A  grade  of  5  or  6  per  cent,  was  the 
limit  practical  in  a  structure  where  the  ascents  were  to  be  made 
through  the  power  derived  from  a  motor.  This  required  Lilley  to  use 
towers  at  certain  intervals,  up  which,  by  a  winding  railway,  his  cars 
were  carried,  in  order  to  attain  a  height  sufficient  to  give  them  the 
necessary  velocity  to  carry  them  down  the  undulating  descending 
grades  to  the  foot  of  the  next  ascending  grade.  This  substitution 
of  the  electric  motor  for  the  positively  driven  cable  of  the  Thompsop 
patent,  and  the  structural  changes  necessary  to  utilize  the  motor,  in- 
volved something  more  than  colorable  alterations,  and  implied  in- 
ventiveness quite  as  marked  as  that  which  distinguished  Thompson's 
gravity  and  cable  railway  from  his  earlier  pleasure  cable  railway. 
Thompson's  patent,  No.  367,252,  when  properly  construed  and  limited, 
as  required  by  the  history  of  the  art,  is  not  infringed  by  the  structure 
of  the  defendant,  and  the  decree  of  the  circuit  court  is  affirmed. 


ANTHONY  et  al.  v.  GENNERT. 

(Circuit  CJourt,  D.  New  Jersey.    January  2,  1900.) 

1.  Patents— Infkingement— Photographic  Shdttbks. 

The  Green  patent,  No.  862,211,  for  a  photographic  shutter,  construed, 
and  held  Talid,  but  limited  by  the  stated  purpose  of  the  invention,  which 
was  to  adapt  the  shutters  previously  in  use  to  cameras  having  small-sized 
front  boards,  by  constructing  them  in  two  pairs,  each  pair  of  which,  when 
opened,  shoold  fold  back  Into  the  case  side  by  side,  and  thus  lessen  the 
space  required  for  their  operation,  and,  as  so  Umited,  not  infringed  by 
shutters  which,  while  arranged  in  two  pairs,  do  not  fold  side  by  side. 

Z,  Bame. 

The  Perry  patent,  No.  287,858,  for  a  photographic  shutter,  held  to  be 
limited  by  the  amendments  made  In  its  claims  to  meet  objections  of  the 
patent  office  to  the  specific  combination  therein  described,  and,  as  so  Um- 
ited, not  infringed. 

This  was  a  silit  in  equity  for  the  infringement  of  certain  patents 
for  photographic  shutters.    On  fiinal  hearing. 

Edmund  Wetmore,  for  complainants. 

Louis  G.  Baegener  and  S.  Lewis  Moody,  for  defendant. 

GRAY,  Circuit  Judge.  This  action  is  brought  for  infringement  by 
the  defendant  of  two  patents  for  photographic  shutters,  owned  by 
complainant,  viz.  No.  362,211,  of  May  3,  1887,  to  George  F.  Green, 
and  No.  287,858,  of  November  6,  1883,  to  Henry  B.  Perry.  The  bill 
alleges  conjoint  infringement  of  these  patents,  together  with  another 
patent,  afterwards  withdrawn  from  consideration  in  this  suit. 

"Photographic  shutters  are  designed  to  be  combined  with  either 
one  end  or  the  other  of  the  lens  tube  of  the  photographic  camera,  so 
as  to  close  such  tube  against  the  entrance  of  light  to  the  interior  of 
the  camera  containing  the  sensitized  plate,  until  such  time  as  it  is 
desired  that  light  should  be  admitted  thereto,  when  the  shutter  opens 
for  this  purpose,  then  closes  accordingly,  as  the  mechanism  is  manip- 
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nlated  by  the  operator/'  The  specificatioiis  state  that  the  invention 
relates  to  that  class  of  shutters  which  are  operated  by  a  pneumatic 
engine,  and  particularly  to  the  shutter  for  which  letters  patent  No. 
342,693  were  granted  to  the  same  inventor,  on  the  25th  of  May,  1886. 
The  previous  patent  here  referred  to  was  one  which  provided  for  a 
two-winged  shutter  to  close  the  orifice  containing  the  lens  of  a  pho- 
tographic apparatus.  Two  wings  were  pivoted  on  the  lower  edge  of 
the  circular  orifice,  and  were  operated  by  the  stroke  of  a  piston  com- 
municated to  a  projection  from  each  wing,  constituting  the  short  ends 
of  levers  of  the  first  order;  thus  giving  to  the  wings  a  rapid  and 
almost  instantaneous  closing  motion  from  the  sides  towards  the  cen- 
ter, where  they  slightly  overlapped,  to  exclude  all  possibility  of  the 
entrance  of  light.  These  wings  necessarily  operated  in  parallel,  but 
different,  plants,  in  order  that  one  might  close  over  the  other,  and 
were  made  of  light  and  thin  material,  like  Taggers'  iron.  When  the 
lens  was  opened,  these  wings,  of  course,  were  moved  back  inside  the 
frame,  and  occupied,  each  of  them,  a  space  something  wider  than  one- 
half  the  orifice.  They  accomplished  the  purpose  of  rapid  and  almost 
instantaneous  opening  and  closing  of  the  photographic  lens,  which 
had  become  so  desirable  in  modern  photography,  in  which  such  high- 
ly sensitized  plates  are  used.  But  the  space  occupied  by  the  wings 
in  the  frame,  on  each  side  of  the  orifice,  made  necessary  a  broader 
''front  board,"  as  it  was  called,  than  was  convenient  in  cameras  that 
were  intended  to  be  packed  and  carried  about.  The  patentee,  Green, 
devised  a  way  in  which  to  overcome  this  inconvenience,  by  dividing 
the  two  wings  of  his  shutter,  so  as  to  make  a  pair  of  wings,  instead 
of  one  wing,  on  each  side,  that  should  be  actuated  from  pivots  on  one 
side  by  an  air  engine,  as  in  the  case  of  the  two-winged  flutters,  each 
wing  of  the  pair  having  a  different  range  of  motion,  and  moving  in 
parallel,  but  different,  planes,  so  that  they  could  overlap  each  other 
when  stowed  away  in  titie  sides  of  the  frame,  and  also  when  moving 
beside  each  other  when  closing  or  opening  the  lens.  The  wing  of  each 
pair  which  served  to  close  the  center  of  the  orifice  must,  of  course, 
move  with  a  quicker  motion  from  its  place  of  rest  than  the  other 
wings  whose  office  it  was  to  dose  the  sides  of  the  orifice.  This  was 
arranged  by  the  different  position  of  the  pivots  and  slots  in  the  lower 
side  of  the  orifice,  and  was  a  matter  of  not  difficult  mechanical  ar- 
rangement. The  end  had  in  view  by  the  patentee,  as  set  forth  in  his 
specification,  was  thus  achieved.  It  is  thus  stated:  "Tlie  object  of 
this  improvement  is  to  adapt  my  shutter  to  cameras  which  have  small- 
sized  front  boards,  and  which  therefore  cannot  apply  a  shutter  which 
requires  so  much  lateral  space  as  those  heretofore  in  use.  It  is  also 
adapted  for  use  in  the  front  of  the  tube,  and  will  not  then  be  so  large 
as  to  be  objectionable."  Though  the  principle  upon  which  this  was 
done  was  simple,  and  only  involved  the  cutting  in  two,  so  to  speak,  of 
each  wing  of  the  two- winged  shutter,  so  that  the  two  narrower  wings 
thus  formed  should  fold  against  each  other  side  by  side,  like  the 
sticks  of  a  lady's  fan,  yet  it  will  not  do  on  this  account  to  say  that  it 
did  not  involve  invention.  It  is  characteristic  of  the  well-developed 
inventive  faculty  to  receive  suggestions  from  what  are  oftentimes  the 
most  ordinary  and  familiar  objects  in  nature  or  in  art    Th^  folding 
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device,  by  which  the  double  pair  of  shutters  could  be  packed  away 
D^ore  closely,  is  certainly  similar  to  the  contrivance  by  which  the 
sticks  of  a  lady's  fan  or  the  pinions  in  the  wing  of  a  bird  are  folded 
away  when  closed.  The  suggestion  thus  made,  if  suggestion, it  wasj 
was  new  and  useful  in  its  application  to  the  subject  of  the  patent  in 
suit,  and  was  a  real  and  valuable  exercise  of  the  inventive  faculty. 
The  question  here  raised,  then,  must  be  as  to  the  scope  of  the  inven- 
tion described  in  the  specifications  and  stated  in  the  first  claim,  and 
whether,  properly  interpreted,  that  scope  covers  the  contrivance  of 
the  defendant  in  this  suit 

As  we  have  seen,  the  object  had  in  view  by  the  patentee  of  the 
Green  patent  was  a  shutter,  so  divided  into  four  wings,  instead  of 
two,  that  each  pair  of  wings  would  stow  or  pack  away  in  the  opposite 
sides  of  the  lens  opening,  and  take  up  nearly  one-half  less  room 
laterally  in  the  frame  of  the  front  board  than  was  occupied  by  the 
two-winged  shutters.  The  diminution  of  lateral  space  required  for 
the  stowing  of  the  shutters  when  the  lens  was  open  seems  to  have 
been  the  primary  object  of  the  invention.  How  the  patentee  sought 
to  accomplish  this  is  set  forth  in  claim  1,  which  is  as  follows:  "(1) 
A  photographic  shutter  provided  with  four  wings,  AA,  BB,  overlap- 
ping each  other,  and  having  different  ranges  of  movement,  whereby 
they  are  enabled  to  fold  back  into  the  case  side  by  side,  substantially 
as  set  forth.''  As  the  other  claims  have  only  to  do  with  the  specific 
mechanism,  the  first  is  the  only  claim  with  which  we  are  concerned 
in  the  question  oi  infringement.  This  claim,  then,  is  the  measure 
of  the  monopoly  granted  to  the  patentee,  and  this  monopoly  cannot 
be  extended  beyond  what  is  demanded  in  the  claim,  although  it  may 
be  limited  by  the  state  of  the  art.  The  claim  is  not  for  four  wings 
having  different  ranges  of  motion,  but  for  a  combination  of  liese, 
when  so  constructed  and  arranged,  as  to  enable  the  wings  to  fold 
back  into  the  case  side  by  side.  The  claim  is  not  broadly  for  a  four- 
winged  shutter,  but  is  limited  by  the  designation  of  these  wings  by 
letters,  and  by  reference  to  the  drawings  and  words,  "substantially  as 
set  forth."  The  words,  "fold  back  into  the  case  side  by  side,"  must 
be  given  what  would  seem  to  be  their  ordinary  and  first-blush  mean- 
ing. That  meaning,  plainly,  is  not  only,  or  chiefly,  that  the  two 
pairs  of  wings  should,  on  opening  the  lens,  move  back  side  by  side, 
but  that,  when  in  the  state  of  rest,  they  should  lie  side  by  side  in 
the  space  on  each  side  of  the  lens  opening.  To  accomplish  the  object 
of  diminishing  the  lateral  space  necessary  to  hold  the  shutter  wings, 
which  we  have  seen  was  the  object  of  the  invention,  it  was  essential 
that  the  wings  should  lie  superimposed,  the  one  upon  the  other,  or 
side  by  side.  It  was  not  essential  that,  in  the  act  of  moving  back  to 
the  place  of  rest,  they  should  move  side  by  side.  The  words,  "to  fold 
back  into  the  case  side  by  side,"  refer,  it  is  true,  to  the  act  of  folding, 
but  contemplate  the  completion  of  that  act  when  the  wings  are  folded 
back  into  the  case  side  by  side.  The  folding  back,  then,  of  the  four 
wings,  AA,  BB,  with  different  ranges  of  movement,  so  that  they 
tahould  lie  side  by  side,  seems  the  essential  feature  of  the  invention. 
Not  only  does  the  claim  thus  interpreted  not  permit  of  a  broader 
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scope,  but  the  state  of  the  art  would  forbid  a  claim  resting  on  the 
mere  division  of  the  two  single  shutters  into  four. 
.  Comparing  the  claim  thus  interpreted  with  dejEendant's  four-winged 
shutter,  we  find  that  the  latter  is  a  photographic  shutter  provided 
with  four  wings,  one  pair  of  which  are  on  one  side  of  the  lens  open- 
ing, and  the  other  pair  on  the  opposite  side.  As  arranged  in  prac- 
tice, one  pair  is  on  the  upper  side,  and  the  other  pair  on  the  lower. 
The  upper  pair  are  narrower  than  the  lower  pair,  and  they  havfe  dif- 
ferent ranges  of  movement.  The  four  wings  also  overlap  each  other 
somewhat,  when  the  lens  is  closed,  with  the  obvious  purpose  of  insur- 
ing the  exclusion  of  light.  This  feature  is  given  to  otiier  forms  of 
shutters,  and  notably  so  in  the  case  of  the  two-winged  shutter  of  the 
first  Green  patent;  but,  when  the  lens  is  open,  the  shutters  do  not 
fold  back  into  the  case  side  by  side,  as  do  the  shutters  of  the  Green 
patent.  The  shutters  of  the  Green  patent  are  pivoted  on  one  side  of 
the  lens,  and  fold  back  alongside  of  each  other,  until  they  close,  like 
the  sticks  of  a  fan,  on  each  side  of  the  lens  opening.  In  the  defend- 
ant's shutter,  the  wings  above  and  below,  while  overlapping  when 
closed,  retreat  from  each  other  to  opposite  sides  of  the  lens,  and  do 
not,  in  any  sense,  fold  back  side  by  side,  or  lie  side  by  side  when  they 
are  folded  back.  It  is  true  that,  when  the  lens  is  open,  the  tips  of 
the  lower  wings  slightly  overlap  the  tips  of  the  upper  wings,  or  vice 
versa;  and  on  this  account,  as  well  as  on  account  of  the  overlapping 
when  the  lens  is  closed,  they  move  in  different,  though  parallel,  planes, 
so  that  they  should  not  meet  edge  to  edge  in  the  center  or  when  folded 
back.  But  the  overlapping  of  the  points  of  the  wings,  when  folded 
back,  does  not  constitute  a  'folding  back  into  the  case  side  by  side,** 
as  set  forth  in  the  claim,  nor  do  the  '^ings,  BB,  close  back  in  the 
same  space  occupied  by  the  wings,  AA.''  In  the  act  of  unclosing  the 
wings  of  defendant's  shutter,  instead  of  folding  back  side  by  side,  they 
retreat  from  each  other.  TOiey  are  closer  together  when  the  lens  is 
closed  than  when  it  is  open.  It  would  be  quite  possible  to  cut  off  the 
points  that  overlap  when  the  shutter  is  open,  so. that  the  wings  should 
not  touch  at  all,  without  destroying  the  essential  features  of  the  de- 
fendant's device. 

The  defendant's  shutter,  therefore,  seems  to  lack  the  essential  fea- 
ture of  the  Green  patent,  viz.  the  folding  back  of  the  two  pairs  of 
wings,  side  by  side,  when  the  lens  is  open.  It  is  not  clear  what  the 
object  of  the  defendant's  four-winged  shutter  was.  The  evidence  does 
not  disclose  it,  and  the  counsel  for  defendant  says  that  it  can  only 
be  conjectured.  But,  whatever  it  was,  the  means  employed  in  de- 
fendant's shutter  are  two  sets  of  wings,  having  different  ranges  of 
movement,  it  is  true,  but  they  are  not  the  combination  of  two  sets 
of  wings,  AA,  BB,  adapted  to  fold  back  into  the  case  side  by  side. 
As  has  just  been  said,  the  object  of  defendant's  form  of  shutter  is 
not  apparent,  but  it  could  hardly  have  been  to  diminish  the  space 
occupied  by  the  shutters  when  the  lens  was  open;  for,  whatever 
economy  may  have  been  gained  as  to  the  lateral  space,  it  was  more 
than  lost  in  the  increase  of  vertical  space  required  for  the  stowing  of 
the  upper  and  lower  pairs  of  shutters.    The  contention  of  defendant 
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seems  correct,  that  the  object  of  the  Green  patent,  as  gathered  from 
the  specifications  and  claim,  was  not  an  economy  of  space  laterally 
at  the  expense  of  an  increase  of  space  vertically.  As  is  well  said 
by  defendant,  if  this  had  been  so,  it  could  have  been  accomplished  by 
pivoting  the  two-winged  shutters  at  one  side,  so  that  they  would  be 
stowed  above  and  below  when  the  lens  was  open.  And  ^is  conten- 
tion as  to  the  object  of  the  invention  is  strongly  supported  by  the  lan- 
guage from  the  specifications  already  quoted,  and  which  may  be  here 
repeated:  "The  object  of  this  improvement  is  to  adapt  my  shutters 
to  cameras  which  have  small-sized  front  boards,  and  which  therefore 
cannot  apply  a  shutter  which  requires  so  much  lateral  space  as  those 
heretofore  in  use.  It  is  also  adapted  for  use  on  the  front  of  the  tube, 
and  will  not  then  be  so  large  as  to  be  objectionable."  It  is  plain  that 
a  construction  which  narrowed  the  width,  but  increased  the  length, 
of  the  front  board,  would  not  accomplish  the  object  as  thus  stated. 
As,  therefore,  there  is  not  found  in  defendant's  structure  a  combina- 
tion consisting  of  substantially  the  same  means,  having  substantially 
the  same  functions,  and  adapted  to  attain  substantially  the  object, 
proposed  by  the  complainant's  patent,  there  is  no  infringement. 

'file  other  patent,  of  which  a  conjoint  infringement  with  the  Green 
patent,  just  discussed,  is  alleged  in  the  bill,  is  that  granted  to  Henry 

B.  Perry,  hereinafter  called  the  "Perry  Patent,"  being  287,858,  of  May 
3,  1887.  The  claim  of  this  patent  reads  as  follows:  "The  combina- 
tion of  the  frame.  A,  slides,  BB,  having  stud,  b',  links,  B',  and  lever, 

C,  with  the  cylinder,  D,  having  piston,  d,  connected  to  the  lever,  and 
the  air  bulb,  E,  and  its  tube,  e,  all  constructed  and  arranged  to  oper- 
ate substantially  as  and  for.  the  purpose  set  forth."  The  patent 
shows  and  describes  a  shutter  comprising  two  slides,  lettered,  BB, 
provided  with  openings  which,  in  one  position  of  the  slides,  may  coin- 
cide with  and  uncover  the  lens  opening  of  the  camera,  but  which,  in 
a  different  position  of  the  slides,  are  moved  out  of  coincidence,  so  as 
to  close  the  lens  opening.  These  slides  are  separately  shown  in  Figs. 
3  and  4  of  the  patent  drawing.  The  original  purpose  of  the  inventor 
is  shown  by  the  file  wrapper  and  contents,  and  it  was,  in  the  lan- 
guage of  the  specifications,  to  "expose  the  lens  to  the  light  at  the 
center  first,  and  close  it  at  this  point  last."  The  original  applica- 
tion contained  three  claims,  the  first  of  which  was  as  follows:  "(1) 
In  a  shutter  for  cameras,  the  combination  of  two  perforated  slides, 
moving  in  opposite  directions,  whereby  the  exposure  is  from  the  cen- 
ter towards  the  edges,  substantially  as  and  for  the  purpose  set  forth." 
The  first  claim  was  objected  to  upon  reference  to  the  British  Journal 
of  Photography  Almanac  for  1880  (page  123),  and  was  erased  by  the 
applicant.  The  original  second  claim  read  as  follows:  'In  a  pho- 
tographic shutter  worker,  a  frame  containing  two  oppositely  moving 
perforated  slides,  connected  together  and  operating  simultaneously, 
in  combination  with  an  air  cylinder,  provided  with  a  piston  and  an 
air  bulb  and  conductive  tube,  substantially  as  described  and  shown." 
This  claim  was  rejected  upon  reference  to  the  Spurge  and  Whitcher 
patent,  and  was  then  amended  to  read  as  follows:  "In  a  photogra- 
phic shutter,  a  perforated  frame  containing  two  oppositely  moving 
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perforated  alides,  connected  together  and  operating  fiimnltaneonslyy 
the  perforations  of  the  frame  and  slides  registering  with  each. other, 
in  combination  with  an  air  cylinder,  provided  with  a  piston  and  an 
ai '  bulb  and  conductive  tube,  substantially  as  shown  and  described." 
This  amended  claim  was  rejected  upon  reference  to  the  state  of  the 
art,  and  upon  further  reference  to  volumes  26  and  28  of  the  British 
Journal  of  Photography  (pages  555,  126).  The  applicant,  without  fur- 
ther contention,  erased  this  original  second  claim,  and  the  patent  was 
then  allowed  upon  the  original  third  claim,  which  is  now  the  only 
claim  of  the  patent,  and  has  been  recited  above. 

It  is  thus  apparent  that  the  patentee  supposed,  when  he  made  his 
application,  that  he  had  invented  a  photographic  shutter  which  would 
"expose  the  lens  to  the  light  at  the  center  first,  and  close  it  at  this 
point  last,"  and  particularly  the  means  for  constructing  and  operat- 
ing such  a  shutter.  It  is  a  matter  of  record  that  the  rejection  of 
these  claims  was  acquiesced  in  by  the  applicant,  and  that  he  consent- 
ed finally  to  confine  his  monopoly  to  the  narrow  limits  set  forth  in 
the  single  claim  contained  in  the  patent  as  issued.  It  seems  to  the 
court,  then,  that  his  monopoly  must  be  measured  by  the  particular 
mechanism  and  combination  described  in  the  claim.  And  this  con- 
clusion seems  all  the  more  necessary,  by  reason  of  the  fact  that  in  the 
claim  the  separate  parts  of  the  combination  are  designated  by  the 
specific  letters  of  reference  used  in  the  drawings.  **When  a  patentee, 
on  the  rejection  of  his  application,  inserts  in  his  specification,  in  con- 
sequence, limitations  and  restrictions,  for  the  purpose  of  obtaining 
his  patent,  he  cannot,  after  he  has  obtained  it,  claim  that  it  shall  be 
construed  as  it  would  have  been  construed  if  such  limitations  and 
restrictions  were  not  contained  in  it."  Roemer  v.  Peddie,  132  U.  S. 
317, 10  Sup.  Ct.  99,  33  L.  Ed.  383.  In  this  patent,  therefore,  we  have 
a  combination  of  three  things:  First,  two  oppositely  moving  per- 
forated slides;  second,  a  mechanism  for  moving  them  in  opposite  di- 
rections at  the  same  time,  which  consists  simply  of  a  lever  of  the  first 
order,  pivoted  or  f ulcrumed  in  the  middle,  each  arm  of  which  is  con- 
nected with  one  of  the  slides  by  means  of  a  connecting  link  and 
stud,  so  that  when  power  is  applied  to  move  one  end  of  the  lever  in 
one  direction,  and  moving  the  slide  with  it,  the  other  end  moves  in 
the  opposite  direction,  and  communicates  that  motion  to  the  other 
slide;  third,  a  pneumatic  engine,  which  actuates  the  mechanism  by 
moving  a  piston  attached  to  one  end  of  the  lever. 

A  careful  examination  of  the  testimony  of  the  experts  in  that  re- 
gard clearly  demonstrates  that  there  was  nothing  new  in  the  device 
of  the  two  perforated  slides  moving  in  opposite  directions;  nor  is 
there  anything  new,  or  that  required  invention,  in  the  use  of  a  lever 
for  ttansmitt'  ig  the  motion  given  by  the  piston  of  the  pneumatic  en- 
gine in  one  direction  to  the  other  end  of  the  lever  in  an  opposite 
direction,  nor  was  the  pneumatic  engine  new  in  the  art.  Without 
stopping  to  inquire  whether  these  old  devices  so  co-operated  in  com- 
bination as  to  produce  a  new  result  in  a  new  way,  and  whether  the 
combination  involved  patentable  invention,  it  will  be  sufficient,  for 
the  purposes  of  this  casei  to  inquire  whether  this  particular  combina- 
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tion  is  found  in  the  alleged  infringing  strnctore  of  the  defendant 
The  defendant's  strncture  is  a  two-winged  shutter,  pivoted  on  one 
side  of  the  lens  opening,  with  short  ends  or  ears  below,  the  pivot  or 
fulcrum,  to  which  the  power  is  applied,  to  give  mot;ou.ip.  opposite 
directions  by  means  of  a  lever  connected  with  a  piston  of  "U  pneuma- 
tic engine.  It  is  true  that  these  wings  thus  pivoted  constitute -leyers 
of  the  first  order,  to  the  short  ends  of  which  the  power  i&  a^pUed,  a^id 
they  move  slowly  through  a  small  arc  of  a  circle,  in  opposite  direc- 
tions, by  means  of  another  lever,  to  which  the  power  is  directly  ap- 
plied. The  shutter  wings  thus  constituting  the  long  ends  of  the  lever 
move  consequently,  also,  in  opposite  directions,  and  over  longer  arcs, 
and  towards  their  ends,  with  a  much  swifter  motion.  This  seems  an 
obvious  utilization  of  the  principle  of  the  lever.  The  power  is  ap- 
plied at  the  ends  where  the  distance  to  be  traveled  is  small,  and  the 
motion  comparatively  slow;  while  the  other  ends,  constituting  the 
wings  of  a  shutter,  have  no  force  to  exert,  but  attain  the  swift  move- 
ment necessary  for  the  opening  and  closing  of  the  lens.  This  is  an 
ingenious  and  useful  application  of  the  principle  of  the  lever,  but 
different  in  its  operation  from  that  of  the  Perry  patent.  In  the  lat- 
ter, we  have  shutters  or  slides  moving  in  straight  or  right  lines,  on 
supporting  ways  or  bearings;  while  in  the  former  we  have  the  wings 
of  the  shutter  moving  in  curved  lines,  upon  pivots  or  pivotal  sup- 
ports. In  the  opinion  of  the  court,  these  two  methods  of  opening  and 
closing  the  lens  are  not  sufficiently  identical  in  principle  and  oper- 
ation to  support  the  allegation  of  infringement.  In  view  of  the  fact 
that  the  single  claim  of  the  Perry  patent  was  so  narrowed  as  to  be 
confined  to  tiie  specific  structure  described,  it  is  not  difficult  to  come 
to  this  conclusion.  The  combination  there  claimed  was  of  two  per- 
forated slides,  moving  in  opposite  directions,  across  the  lens  open- 
ing; the  movement  in  opposite  directions  being  effected  by  means  of 
a  lever  of  the  first  order,  actuated  at  one  end  by  a  pneumatic  engine. 
These  slides,  pushed  in  straight  lines  along  supporting  grooves,  are, 
in  the  opinion  of  the  court,  a  different  mechanism  from  the  fan-like 
shutters  of  the  defendants  device;  so  that,  even  if  the  claim  of  the 
patent  had  not  been  so  narrowed,  it  would  still  be  true  that  the  one 
device  was  not  the  mechanical  equivalent  of  the  other.  The  mech- 
anism of  the  lever,  as  one  of  the  primary  mechanical  powers,  cannot, 
of  course,  be  appropriated  in  the  monopoly  of  a  patent,  although  it 
may,  like  the  principle  of  the  screw  or  the  wedge,  be  so  used  or  ap- 
plied in  combination  as  to  achieve  useful,  novel,  and  patentable  re- 
sults. The  absence,  then,  of  the  slides  described  in  the  Perry  patent, 
is  sufficient  to  destroy  the  identity  of  the  combination  in  the  defend- 
ant's structure  with  that  of  the  Perry  patent  The  bill,  therefore, 
must  be  dismissed,  with  costs. 
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SOUTH  SHIBSLDS  STEAM  SHIPPING  CO.,  Limited,. T.  FORBES  et  aL 

(Disjrlct  Court,  S.  D.  New  York.    January  16,  1900.) 
*•         *••*••*••• 
;1.  S91CP190— vCdilsTRncTioN  OF  Charter— Option— Dreading  CiiAUSE. 

A  charter  l>^\whlch  the  charterer  was  to  furnish  a  cargo  of  4,071  tons 

•  .•:  .t)f  Tldlavy  gfiiip,«wlth  privilege  of  loading  750  tons  of  general  cargo  **ln 

:  >•:  •lfeu:(5f-a»Mfe«  <liiantity  of  grain,    ♦    ♦    ♦    total  freight  to  be  equivalent 

to  full  cargo  of  grain,"  must  be  construed  as  giving  him  the  right  to 

substitute  such  general  cargo  for  a  like  weight  of  grain,  and  requires  the 

ship,  to  be  entitled  to  recover  freight  for  a  full  cargo,  to  supply  sufficient 

cargo  space  for  750  tons  of  general  cargo,  besides  the  space  required  for 

the  remainder  of  a  full  cargo  of  grain. 

8l  Same— Full  Cargo— Plimsoll  Mark. 

Under  a  charter  requiring  the  charterer  to  furnish  a  cargo  of  a  given 
tonnage,  "ten  per  cent,  more  or  less,  at  steamer's  option,"  the  owners 
cannot  require  payment  of  freight  on  more  than  such  weight,  on  the 
ground  that  the  ship  was  not  loaded  to  her  Plimsoll  mark,  as  contemplated 
by  the  charter,  where  the  specified  amount  was  furnished,  and  the  mas- 
ter made  no  call  for  additional  cargo  at  the  time  of  loading. 
8.  "Additional  Expenses.  " 

Various  charge?   for  dunnage,   shifting  berths,  bagging,  and  mode  of 
stowage  considered. 

In  Admiralty.    Suit  to  recover  additional  freight  under  a  charter. 

Convers  &  Kirlin  (Geo.  W.  Betts,  Jr.,  of  counsel),  for  libelant. 
Butler,  Notman,  Joline  &  Mynderse  and  F.  M.  Brown,  for  respond- 
ents. 

BROWN,  District  Judge.  The  libelant  claims  certain  balances 
alleged  to  be  due  to  it  for  freight  upon  the  transpoi*tation  of  a  cargo 
of  grain  and  general  merchandise  per  steamer  Glenmoor  from  Nor- 
folk to  Hamburg  in  February,  1897.  The  material  parts  of  the  con- 
tract under  which  the  cargo  was  shipped,  dated  September  10,  1896, 
are  as  follows: 

**£ngaged  from  Mess.  R.  W.  Forbes  &  Son  of  New  York,  for  shipment  in 
steamer  Glenmoor  from  Baltimore,  or  Norfollc  and/or  Newport  News  to  Leith, 
HuU,  Newcastle-on-Xyne,  Avonmouth  Dock,  Rotterdam,  Amsterdam  or  Ham- 
burg, one  port  only,  nineteen  thousand  (19,000)  quarters  of  heavy  grain,  ten  per 
cent.  (10%)  more  or  less  at  steamer's  option,  at  the  respective  rates  of  two 
shUlings  and  ten  pence  half-penny  (2/10%)  If  ordered  to  Leith,  HuU,  Newcastle- 
on-Tyne  or  Rotterdam;  two  shillings  and  eleven  pence  farthing  (2/11^  If  or- 
dered to  Avonmouth  Dock;  three  shiUings  (3/ — )  if  ordered  to  Amsterdam  or 
Hamburg,  all  per  quarter  of  480  lbs." 

"PuU  cargo  Insurance  to  apply." 

"Shippers  to  have  privilege  of  shipping  not  exceeding  seven  hundred  and 
fifty  (750)  tons  of  general  cargo  in  lieu  of  a  like  quantity  of  grain,  they  pay- 
ing all  additional  expense  at  port  of  loading  above  what  grain  cargo  would 
cost,  and  total  freight  to  be  equivalent  to  full  cargo  of  grain  at  the  respective 
rates  of  two  shillings  and  ten  pence  half-penny  (2/10%)  two  shilUngs  and 
eleven  pence  farthing  (2/11^4)  and  three  shillings  (3/-^)  per  quarter  as  above." 

'*Owner8  to  have  privilege  of  substituting  another  first-class  steamer  to  fulfill 
this  contract." 

"The  name  of  steamer  which  will  fulfiU  this  contract  to  be  declared  not 
later  than  first  (1st)  January,  1897." 

Under  the  above  contract^  as  appears  from  the  pleadings  and  evi- 
dence,  the  Glenmoor  was  loaded  at  Norfolk  with  3|280  tons  of  maize. 
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—-"a  heavy  grain/' — equal  to  about  15,306$  quarters,  and  880  tons, 
less  a  small  fraction,  of  general  merchandise,  equivalent  to  3,871} 
quarters,  making  in  all  the  equivalent  of  19,178  quarters  of  grain. 
This  cargo  filled  completely  the  space  capacity  of  the  ship,  but  not 
her  full  allowed  draft  doven  to  her  winter  Plimsoll  mark,  as  a  full 
cargo  of  grain  alone  would  have  done,  the  libelant  alleging  a  short- 
age of  five  inches,  and  the  respondents  admitting  but  one  inch.  For 
not  loading  the  ship  to  her  dead-weight  capaci^,  in  consequence  of 
filling  up  with  the  bulkier  general  cargo  instead  of  grain,  the  libelant 
claims  freight  upon  the  ship's  whole  dead-weight  capacity,  alleged 
to  be  19,800  quarters.  A  second  subject  of  dispute  relates  to  the 
^'additional  expense  at  the  port  of  loading"  in  taking  the  general 
merchandise  above  what  it  would  have  cost  to  take  all  grain. 

1.  The  above  brief  form  of  agreement,  though  said  to  be  consid- 
erably used,  differs  from  the  ordinary  charter  party.  It  does  not  in 
express  terms  bind  the  respondents  to  load  a  full  cargo,  nor  doeB  it 
in  so  many  words  bind  the  owners  to  give  to  the  respondents  the 
whole  cargo  space  of  the  ship.  Both  these  obligations,  however, 
must  be  necessarily  inferred  from  the  express  requirement,  "total 
freight  to  be  equivalent  to  full  cargo  of  grain."  For  it  is  not  credible 
that  the  respondents  would  agree  to  pay  freight  for  a  full  cargo, 
without  having  the  benefit  of  the  ship's  full  cargo  space  and  her  full 
draft  capacity;  nor  that  the  libelant  should  require  payment  by 
respondents  of  freight  for  a  full  cargo,  and  at  the  saine  time  expect 
to  reserve  any  of  the  ship's  capacity  for  the  carriage  of  other  goods. 
The  dispute  on  this  head  arises  from  the  fact  that  the  Glenmoor 
(aside  from  any  question  as  to  the  manner  of  loading),  while  able 
to  load  to  her  dead-weight  capacity  with  an  all  grain  cargo,  had 
not  cargo  space  sufficient  to  do  so,  when  750  tons  were  of  general 
cargo,  which  is  bulkier  and  lighter. 

I  have  no  doubt  that,  as  ruled  upon  the  trial,  the  meaning  of  the 
clause  **freight  equivalent  to  a  full  cargo  of  grain"  is,  that  the  ship- 
pers,  on  receiving  the  benefit  intended  by  the  option  granted  them, 
should  i)ay  freight  on  her  dead-weight  capacity,  since  she  could  cer- 
tainly take  grain  enough  to  load  her  down  to  her  Plimsoll  mark; 
and  nothing  less,  therefore,  would  be  equivalent  to  "a  full  cargo  of 
grain."  But  this  stipulation  is  a  part  of  the  option  given  ship- 
pers, called  the  '^dreading  clause,"  and  is  conditioned  upon  their  hav- 
ing the  benefit  of  it;  viz.,  to  load  not  exceeding  750  tons  of  general 
cargo  in  lieu  of  a  like  quantity  of  grain.  The  libelant  concedes  that 
this  means  in  lieu  of  a  like  weight  of  grain.  This  clause,  therefore, 
plainly  requires  the  ship  to  supply  sufficient  cargo  space  for  the 
750  tons  of  general  cargo  as  contracted  for,  besides  the  space  re- 
quired for  the  residue  of  a  full  cargo  of  grain.  As  the  general  cargo 
IS  to  be  in  lieu  of  a  like  weight  of  grain,  the  necessary  space  required 
for  the  750  tons  of  general  cargo  must  be  supplied  in  lieu  of  the 
space  required  by  the  750  tons  of  grain;  since  otherwise  the  shij)- 
pers  could  not  load  750  tons  of  general  cargo  in  lieu  of  750  tons  of 
grain,  but  only  in  lieu  of  800  or  900  tons  of  grain,  as  the  case  may 
be,  which  is  manifestly  contrary  to  what  was  intended. 
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It  is  the  same  as  if  the  ship  being  loaded  to  her  PlimsoU  mark 
with  grain,  the  owners  had  agreed  that  the  shippers  might  remove 
750  tons  of  grain  and,  instead  of  that,  load  750  tons  of  general  cargo. 
In  that  case  unless  the  ship  could  supply  the  sufficient  space  for  the 
exercise  of  the  option  given,  she  could  not  recover  the  agreed  con- 
sideration for  it 

The  contract  does  not  differ  in  legal  effect,  as  I  view  it,  from  what 
it  would  have  been  had  it  read:  "Engaged  a  cargo  of  4071  tons" 
(the  equivalent  of  19,000  quarters)  "ten  per  cent,  more  or  less  at 
steamer's  option;  viz.  general  cargo  at  shippers  option  not  exceed- 
ing 750  tons;  the  rest  of  the  cargo  to  be  of  heavy  grain."  In  both 
forms  alike,  the  full  dead-weight  capacity  could  not  become  due  to 
the  ship  unless  she  had  space  capacity  enough  to  load  her  down  to  her 
allowed  draft. 

The  libelant  claims  that  the  right  to  load  750  tons  of  general 
merchandise,  was  a  mere  privilege  without  any  corresponding  obli- 
gation on  the  part  of  the  ship  to  supi^y  the  additional  space  re- 
quired. I  do  not  think  this  a  reasonable  construction,  since  it  would 
impose  an  unreasonable  burden  upon  the  shippers,  and  would  de- 
prive them  of  one  of  the  presumed  objects  of  their  option.  Nor  do 
I  see  any  reason  for  distinguishing  between  this  option  given  to 
the  shippers,  and  the  10  per  cent,  option  given  to  the  ship,  as  re- 
spects the  counter  obligations  imposed.  The  object  of  the  latter 
option  was  to  fill  the  steamer  to  her  dead-weight  capacity  on  the 
master's  call,  if  necessary,  for  not  exceeding  10  per  cent,  above  the 
19,000  quarters,  and  thereby  earn  full  freight  l^ds  bound  the  re- 
spondents to  make  good  any  such  call,  or  to  pay  for  their  failure. 
In  like  manner  the  option  given  to  the  respondents  was  to  enable 
them  to  carry  not  exceeding  750  tons  of  general  merchandise,  which 
on  the  average  is  a  lighter  cargo  than  heavy  grain,  and  for  that 
reason  would  ordinarily  take  more  room  than  grain,  and  if  shipped 
alone  would  be  required  to  pay  a  higher  rate  per  ton.  It  is  to  the 
advantage  of  the  shipper  who  has  both  heavy  and  light  cargo  for 
transportation,  to  combine  them  in  the  same  vessel,  in  order  that 
he  may  have  the  benefit  both  of  the  draft  capacity  of  the  ship  and 
of  her  full  cargo  spsice.  A  full  cargo  of  iron  would  leave  much  of 
the  cargo  space  unoccupied.  A  cargo  of  light  merchandise  only, 
filling  the  entire  cargo  spaces,  would  not  nearly  load  the  ship  to  her 
draft  capacity,  and  for  that  reason,  as  above  stated,  it  must  ordi- 
narily pay  a  higher  price  per  ton.  By  combining  both  heavy  and 
light  weights  in  the  same  cargo,  and  properly  adjusting  their  rela- 
tive proportions,  the  shipowner  may  secure  payment  for  the  whole 
weight  capacity  of  his  ship,  while  the  shippers  get  the  benefit  of  her 
whole  space  capacity  for  light  weights  at  the  rate  stipulated.  The 
respondents  had  both  kinds  of  cargo,  and  the  option  given  them 
was  presumptively  given  for  the  above  purpose.  The  ship  thereby 
became  obligated  to  supply  cargo  space  sufficient  to  load  her  to 
her  PlimsoU  mark  with  the  particular  kinds  of  cargo  agreed  on,  of 
which  one  part  was  to  be  not  exceeding  750  tons  of  general  mer- 
chandise at  shipper's  option.    The  limitation  to  760  tons  was  in 
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hep  own  interest,  in  order  that  too  much  additional  cargo  space 
above  what  a  cargo  of  grain  alone  would  need,  might  not  be  re- 
quired of  her. 

So  far,  therefore,  as  the  failure  of  the  ship  to  be  loaded  to  her 
full  winter  draft  was  owing  to  a  lack  of  sufficient  cargo  space  for 
750  tons  of  general  cargo  and  for  the  residue  of  her  dead  weight 
tonnage  in  grain,  the  deficiency  was  caused  by  the  ship's  insuffi- 
ciency to  answer  the  obligations  of  her  contract;  and  to  that  extent 
she  could  not  recover  for  this  item. 

Some  comment  has  been  made  in  regard  to  the  manner  in  which 
the  vessel  was  loaded,  which  it  is  urged  was  not  as  economical  of 
space  as  it  might  have  been  in  the  distribution  of  the  general  cargo 
and  of  the  grain.  The  same  point  is  made  in  reference  to  the  differ- 
ence of  expense,  under  the  second  head,  as  respects  the  number  of 
bags  necessary  to  be  used.  It  appears,  however,  that  the  manner 
of  loading  and  distributing  the- cargo,  was  a  subject  of  fair  con- 
sultation and  agreement  between  the  representatives  of  both  par- 
ties, and  for  that  reason  should  not  now  be  deemed  open  to  criti- 
cism by  either. 

Upon  the  above  view  of  the  contract,  no  liability  for  freight  on 
the  part  of  the  respondents  beyojid  the  amount  shipped  would  result, 
had  the  shippers  observed  the  stipulation  that  tiie  general  cargo 
should  not  exceed  750  tons.  The  amount  of  general  cargo  loaded 
was  in  fact  about  80  tons  in  excess  of  the  750  allowed  them.  The 
space  occupied  by  this  excess  of  80  tons  of  general  cargo,  computed 
according  to  the  average  of  the  whole,  could  not  have  admitted 
more  than  100  tons  of  grain,  i.  e.  20  more  than  of  general  merchan- 
dise, and  probably  less.  It  is  stated  that  in  the  settlement  made 
with  the  ship  she  had  credit,  however,  for  one  inch  slack  draft, 
equivalent  to  28  tons  of  grain;  if  this  is  correct,  nothing  would  re- 
main due  to  the  ship  under  this  claim. 

I  have  considerable  doubt,  moreover,  whether  in  any  event  the 
ship  can  be  entitled  to  call  upon  the  respondents  to  pay  for  any 
failure  to  load  to  her  full  draft,  except  upon  a  distinct  notice  and 
a  call  by  the  master  under  the  steamer's  option  for  more  than  19,000 
quarters,  inasmuch  as  the  amount  actually  loaded  and  paid  for  ex- 
ceeded the  equivalent  of  that  amount,  being  as  above  stated,  19,138 
quarters.  In  the  absence  of  any  such  notice  or  call,  19,000  quarters 
under  this  agreement  must  be  deemed  prima  facie  to  be  a  '*full 
cargo";  because  that  amount  is  evidently  fixed  by  the  agreement  as 
approximately  a  "full  cargo/'  and  because  there  is  nothing  in  the 
agreement  requiring  the  shippers  to  load  more  than  19,000,  unless 
there'  is  a  call  for  more  under  the  option  reserved,  or  something 
equivalent  to  a  call.  In  the  present  case  there  was  no  such  call, 
nor  was  any  statement  made  at  the  time  of  loading  of  the  full  draft 
capacity  of  the  ship. 

The  determination  of  the  question  whether  a  vessel  is  fully  loaded 
to  her  PlimsoU  mark,  is  not  so  simple  as  might  be  supposed.  The 
ship  may  not  be,  and  in  this  case  was  not,  loaded  upon  an  even  keel; 
she  may  not  be  perfectly  level;  the  observation  of  tiie  Flimsoll  mark 
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itself,  except  in  perfectly  still  water,  cannot  be  exactly  correct; 
there  is  not  only  a  difference  between  the  ship's  draft  in  salt  water 
and  in  fresh,  but  for  a  similar  reason  there  is  a  difference,  at  places 
like  Norfolk,  according  to  the  time  of  the  tide  at  which  the  ol^erva- 
tion  is  taken,  and  these  differences  themselves  vary  with  the  size 
of  the  vessel.  For  vessels  of  the  size  of  the  Glenmoor,  the  difference 
between  the  draft  at  Norfolk  and  the  open  sea  is  stated  by  the  ex- 
perts of  both  parties  to  be  about  an  inch  and  a  half,  and  the  differ- 
ence between  high  and  low  water,  about  half  an  inch.  Considering 
the  nature  of  these  differences  and  that  no  subsequent  opportuni- 
ties for  examination  can  be  had,  evidently  all  questions  as  to  actual 
draft  ought  to  be  settled,  if  possible,  at  the  time  and  place  of  load- 
ing; and  where  the  master  does  not  call  for  additional  cargo  under 
the  option,  nor  make  protest  at  the  time,  the  amount  loaded  should 
be  deemed  to  be  accepted  as  a  "full  cargo." 

TKie  practice,  as  stated  by  the  libelant's  witness,  is  to  make  the 
call  for  more,  if  desired,  towards  the  end  of  the  loading.  The  ex- 
cuse given  in  this  case  for  not  doing  so  is,  that  the  ship  was  filled 
up  at  the  close  by  the  general  cargo,  so  that  it  was  useless  to  call 
for  more.  It  is  to  be  observed,  however,  that  the  general  cargo 
loaded,  being  80  tons  in  excess  of  the  750  allowed,  wa«  received 
by  the  master  without  any  protest*  or  objection,  or  any  expression 
of  dissatisfaction,  other  than  the  remark  that  the  general  cargo 
would  not  bring  the  ship  down  to  her  Plimsoll  mark.  On  the  day 
before  the  vessel  sailed,  however,  there  being  some  difference  as  to 
the  actual  depth  of  her  loading,  an  appointment  was  made  by  the 
master  with  the  respondents'  representative  to  meet  on  the  follow- 
ing morning  for  the  purjKMSie  of  having  an  exact  survey  of  the  draft. 
.Before  the  latter  arrived,  the  ship  sailed  between  6  and  7  a,  m.,  so 
that  no  joint  survey  was  made.  The  respondents'  representative 
testifies  lliat  the  hour  assigned  was  7:45  a.  m.  and  that  he  arrived 
at  7:40;  the  captain  says  the  time  fixed  was  6  a.  m.  I  have  no 
doubt  that  the  former  witness  is  correct,  for  the  reason  that  his  resi- 
dence at  the  time  was  such  that  he  could  not  possibly  arrive  at  the 
hour  stated  by  the  captain,  but  did  come  by  the  earliest  regular 
conveyance.  The  respondents'  representative,  however,  had  endeav- 
ored the  previous  afternoon  to  take  the  draft  accurately  with  the 
aid  of  one  of  the  ship's  men;  and  this  measurement,  allowing  an 
inch  and  a  half  for  fresh  water,  would  make  the  ship's  draft  but 
an  inch  less  than  her  Plimsoll  mark,  and  this  conclusion  I  deem  best 
sustained  by  the  testimony.  The  master's  reckoning  allows  three 
inches  for  fresh-water  difference.  My  conclusion  is  that  the  master 
either  intentionally  avoided  a  joint  survey,  or  regarded  the  respond- 
ents' measurements  as  sufficiently  correct. 

2.  Under  the  clause  requiring  the  shippers  to  pay  "all  additional 
expense  at  port  of  loading  above  what  grain  cargo  would  cost/'  the 
respondents  must  pay  whatever  extra  charges  were  caused  by  the 
general  cargo  after  deducting  therefrom  such  expenses  as  were  saved 
to  the  ship  by  not  loading  all  grain.  Of  the  various  items  on  each 
side  of  this  debit  and  credit  account,  no  objection  is  made,  as  I  un- 
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derstandy  to  the  charge  against  the  respondents  for  stevedoring 

the  general  cargo |285  00 

Tally  clerk 35  00 

And  wharfage  on  lard 1  00 

Making  '.|321  60 

which  should,  therefore,  be  allowed.  The  item  of  dunnage,  |132, 
is  also  proved,  and  there  is  no  contrary  evidence  showing  that  it 
would  have  been  needed  for  grain;  that  item  is,  therefore,  allowed. 
Wharfage  for  four  additional  days  is  claimed;  I  find  that  three  days 
only  should  be  allowed,  amounting  to  {59.49. 

Eighty-one  dollars  is  also  claim^  for  towage  on  two  moves  of  the 
ship  for  the  general  cargo  from  the  elevator  where  the  grain  was 
loaded  to  Pinner's  Point  and  Lambert's. 

By  the  contract,  however,  the  charterers  had  a  right  to  two  ports 
of  loading,  Norfolk  and  Newport  News;  and  by  the  custom  at  Norfolk, 
testified  to  by  the  respondents,  and  not  disputed,  the  shippers  were 
entitled  to  one  removal  of  the  ship  at  her  expens:^  for  each  300  tons. 
Pinner's  Point  and  Lambert's  were  within  the  port  of  Norfolk,  and 
very  much  nearer  than  Newport  News;  and  I  find  that  the  respond- 
ents are  not  chargeable  with  these  expenses,  both  on  the  ground  of 
custom,  and  also  that  they  were  a  substitute  for  the  right  to  send 
the  ship  to  Newport  News  for  a  part  of  her  cargo,  and  much  less 
burdensome  for  the  ship.  The  debit  items  allowed  amount  to  {513.09. 
Against  this  should  be  charged  as  saved  to  the  ship,  the  expense  of 
elevating,  trimming,  etc.,  also  the  bagging  and  sewing  saved  and  the 
hire  of  1,732  bags  at  about  3  cents  per  bag.  The  evidence  shows 
that  under  an  existing  contract  the  shipowners  would  have  been 
obliged  to  pay  only  at  the  rate  of  about  3  cents  a  bag.  What  might 
have  been  the  current  price  of  bags  otherwise,  is,  therefore,  imma- 
terial. 

As  respects  the  bags  it  is  also  urged  that  a  portion  of  the  general 
cargo  might  have  been  placed  on  top  of  the  grain  in  bulk,  instead 
of  the  five  tiers  of  bags  that  were  used,  and  that  the  ship  should, 
therefore,  give  credit  for  a  saving  of  bags  which  might  in  that  man- 
ner have  been  made,  but  which  were  not  in  fact  saved  to  the  ship 
through  her  own  improper  failure  to  make  use  of  the  general  cargo 
instead  of  .bags  for  that  purpose.  This  counter  charge  should  not 
be  allowed,  for  the  reason  previously  stated,  namely,  that  the  dis- 
tribution of  general  cargo  was  made  deliberately  upon  a  substantial 
agreement  of  the  parties  at  the  time  upon  consultation,  and  to  their 
mutual  satisfaction.  The  master  testifies  that  the  precise  point  was 
spoken  of  between  him  and  Mr.  Graham,  the  respondents'  represen- 
tative, and  it  was  considered  best  not  to  put  any  part  of  this  general 
cargo  on  top  of  the  grain.  The  parties  can  probably  agree  upon 
the  amount  saved  for  elevator  and  bagging  and  sewing  charges; 
if  not,  a  reference  may  be  taken  upon  those  points. 

Decree  accordingly. 
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THE  SAMUEL  S.  TH0RPB.1 
(District  Oourt,  E.  D.  Pennsylyanla.    January  5»  1000.) 

No.  26,  ' 

L  Injury  to  Sbahan—Nbolioencb— Handling  of  Ropes. 

Where  a  seaman,  in  performing  a  duty,  assumes  a  dangerous  position 
through  his  own  ne^gence,  directly  leading  to  his  injury,  he  cannot  re- 
cover. 

2.  Same— Volunteer, 

•  Whether  the  voluntary  undertaking  of  a  duty  delegated  to  another  will 
bar  a  recovery  for  injury  received  in  performing  it,  quaere. 

In  Admiralty.  The  libelant,  an  able  seaman,  undertook  to  pay  off 
a  rope  which  another  seaman  had  been  ordered  to  cast  ofE,  and  in 
doing  so  unnecessarily  exposed  himself,  and  was  severely  injured. 
No  negligence  on  the  part  of  the  ship's  officers  was  shown.  libel  dis- 
missed. / 

Jos.  Hill  Brinton,  for  libelant 
Curtis  Tilton,  for  respondent. 

McPHERSON,  District  Judge.  The  libelant  Is  an  able  seaman, 
and  in  January,  1898,  was  employed  on  the  schooner  Samuel  S. 
Thorpe.  On  the  13th  day  of  that  month  the  ship  was  starting  upon 
a  voyage  from  Philadelphia  to  an  Eastern  port,  and  wa«  being 
moved  from  her  dock  into  the  stream  of  the  Delaware  river.  She 
was  in  tow  of  a  tug,  upon  a  short  hawser  of  the  length  usually  em- 
ployed in  drawing  vessels  from  shore  into  the  channel,  and  had 
reached  a  point  in  the  stream  where  it  was  desirable  to  lengthen  the 
hawser,  in  order  that  towing  down  the  river  might  be  easier.  When 
such  change  of  length  is  to  be  made,  it  is  ususd  for  the  tug  to  slow 
down  to  halt  speed,  and  signal  to  the  tow  to  let  out  the  hawser, 
and  it  is  the  duty  of  the  tow  to  obey  this  order  promptly.  In  the  pres- 
ent case  the  speed  was  thus  diminished,  the  signal  was  given,  and  the 
mate  of  the  schooner — ^who  was  directing  the  letting  out  of  the 
hawser,  the  captain  being  aft  near  the  wheel — ordered  tiie  hawser  to 
be  cast  off  the  port  bitt,  round  which  it  was  fastened  by  three  or  four 
turns.  The  customary  and  proper  practice  is  to  cast  the  hawser 
off  the  bitt  entirely,  and  let  it  run  out  freely,  until  the  necessary  length 
has  been  attained.  The  seaman  to  whom  the  mate's  order  was  ad- 
dressed did  not  obey  at  once, — ^perhaps  because,  being  a  foreigner, 
he  did  not  quickly  apprehend  the  English  order, — and  the  libelant 
undertook  to  do  the  work.  Unfortunately,  he  was  not  in  a  safe  place. 
He  was  standing  on  the  main  deck,  which  was  about  four  feet  below 
the  forecastle  deck,  and  the  bitt  was  in  front  of  him,  its  top  being 
about  as  high  as  his  head.  The  hawser  was  lying  in  coils  on  the  main 
deck  to  his  right,  within  a  foot  or  two  of  his  feet.  Immediately  be- 
side the  bitt,  on  the  port  side,  three  or  four  steps  led  to  the  forecastle 
deck;  and,  if  he  had  mounted  these  steps,  he  would  have  been  in  a 
place  of  safety,  and  could  have  performed  the  work  with  little  likeli- 

1  Reported  by  Arthur  G.  Dickson,  Esq.,  of  the  Philadelphia  bar.    ^  j 
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hood  of  injury.  He  chose  to  stay  on  the  main  deck,  however,  and  in 
that  situation  attempted  either  to  cast  off  the  turns,  or  to  pay  the 
hawser  out  hand  over  hand.  In  some  manner  not  clearly  explained, 
he  became  entangled  in  a  bight  of  the  rope,  was  drawn  up  against  the 
bitt,  and  suffered  a  severe  injury  to  his  leg,  which  compelled  amputa- 
tion below  the  knee. 

The  n^ligence  complained  of  is  in  ordering  the  hawser  to  be  paid 
out  with  only  two  turns  around  the  bitt, — two  being  insufficient  to 
control  the  hawser, — and  while  the  tug  was  moving  at  full  speed. 
These  averments  have  not  been  proved.  The  tug  was  moving  at  half 
speed  only,  as  was  usual  and  proper,  and  the  libelant  was  not  ordered 
to  pay  out  the  hawser  at  all.  •  On  the  contrary,  the  order  was  to 
cast  off,  and  not  to  pay  out,  and  it  was  given  to  another  seaman,  and 
not  to  libelant.  He  voluntarily  undertook  to  execute  it,  but  if  he  was 
attempting  to  cast  off  he  should  have  gone  upon  the  forecastle  deck, 
and  if  he  was  attempting  to  pay  out  he  was  acting  ui>on  his  own  re- 
sponsibility. He  was  hurt  either  by  accident  or  by  his  own  careless- 
ness, probably  by  kicking  at  the  hawser  to  straighten  it  out,  and  thus 
becoming  entangled  in  a  bight.  I  lay  no  weight  on  the  voluntary 
character  of  the  libelant's  act,  but  I  see  no  negligence  of  the  ship, 
even  if  the  mate  was  a  vice  principal. 

The  Ubel  is  dismissed,  but  without  costs. 


ANDBBSON  et  al.  v.  PACIFIC  COAST  00. 
(District  Court,  N.  D.  California.    January  5»  1900.) 

1.  Admibaltt— Allow AKOB  of  Sbt-Opf— Sefasatb  Demands. 

In  a  suit  by  an  assignee  to  recoyer  freight  earned  under  a  charter  party, 
a  claim,  set  up  in  the  answer,  for  coal,  which  it  is  alleged  was  furnished 
by  defendant  to  libelant's  assignor,  after  the  making  of  the  charter  party, 
"solely  in  reliance  on  the  said  contract  of  affreightment,  and  with  the  in- 
tention, expectation,  and  anticipation"  that  the  price  of  such  coal  would 
be  retained  from  the  freight  earned  under  such  contract,  but  without  al- 
leging any  agreement  to  that  effect,  does  not  constitute  a.  set-off  which 
can  be  entertained  by  a  court  of  admiralty,  the  rule  permitting  a  set-off 
for  advances  made  upon  the  credit  of  the  particular  debt  or  demand  sued 
on  being  limited  to  cases  where  there  was  an  agreement  that  they  should 
be  so  paid. 

8.  Same— Plbadiitg. 

An  averment  that  coal  was  furnished  with  "the  Intention,  expectation, 
and  anticipation**  that  the  price  therefor  should  be  deducted  from  certain 
freights  is  not  equivalent  to  an  allegation  that  such  was  the  mutual  agree- 
ment of  the  parties. 

In  Admiralty.    On  exceptions  to  answer. 

AndroB  &  Frank,  for  libelants. 
Sidney  V.  Smith,  for  respondent. 

DE  HAVEN,  District  Judge.  This  action  is  one  brought  by  the 
libelants,  as  assignees  of  the  Alaska  Yukon  Transportation  Ck>m« 
pany,  to  recover  from  the  defendant  the  sum  of  {6,944.50  on  account 
of  freights  earned  by  the  Alaska  Yukon  Transportation  Company 
under  a  charter  party  entered  into  between  that  company^r~and      t 

Digitized  by  LjOOQIC 


110  99  PEDERAi.  REPORTER. 

the  defendant.  The  defendant,  in  ita  answer,  pleads  a  set-off  in 
an  amount  equal  to  the  sum  sued  for  by  the  libelants,  and  as  grounds 
for  such  set-off  alleges  that,  after  the  making  of  this  charter  party, 
and  before  the  freights  sued  for  were  earned  thereunder,  and  prior 
to  the  date  of  the  assignment  under  which  the  libelants  claim,  it 
sold  and  delivered  to  their  assignor,  the  Alaska  Yukon  Transporta- 
tion Company,  on  board  of  vessels  owned  by  that  company,  and  for 
use  in  the  navigation  of  such  vessels,  coal  of  the  value  of  {6,944.50, 
and  that  no  part  of  this  sum  has  beeu  paid.  The  answer  further 
alleges  that  the  defendant  ^^was  induced  to  sell  and  furnish  said 
coal  to  said  Alaska  Yukon  Transportation  Company,  and  to  its  ves- 
sels," by  reason  of  the  existence  of  the  charter  party  referred  to,  and 
"that,  if  it  had  not  been  for  the  existence  of  said  contract  of  affreight- 
ment, this  respondent  would  not  have  given  credit  to  the  said  Alaska 
Yulion  Transportation  Company  for  the  price  and  value  of  said  coal, 
or  for  any  part  thereof,  and  would  not  have  sold  said  coal  to  said 
Alaska  Yukon  Transportation  Company  except  for  cash,  and  that 
in  so  selling  and  delivering  said  coal  to  the  said  Alaska  Yukon 
Transportation  Company  and  to  its  vessels  this  respondent  acted 
solely  in  reliance  upon  the  said  contract  of  affreightment,  and  with 
the  intention,  expectation,  and  anticipation  that  it  would  so  be  able 
to  repay  itself  for  the  price  of  said  coal  by  applying  the  freight  to 
be  paid  by  this  respondent  under  said  contract  of  affreightment  to 
and  on  account  of  the  said  price  and  value  of  said  coal."  The  libel- 
ants have  excepted  to  the  suflSciency  of  the  answer,  the  particular 
ground  of  exception  being  that  it  does  not  appear  from  the  facts  al- 
leged that  the  set-off  claimed  by  defendant  arises  out  of,  or  has  any 
connection  with,  the  cause  of  action  stated  in  the  libel. 

1,  I  do  not  think  the  answer  can  be  properly  construed  as  alleging 
that  the  defendant  sold  to  the  Alaska  Yukon  Transportation  Com- 
pany the  coal  which  is  the  subject  of  the  set-off  claimed  under  an 
agreement  that  the  price  therefor  should  be  deducted  by  the  defend- 
ant from  the  amount  of  freight  earned  by  the  Alaska  Yukon  Trans- 
portation Company  under  the  prior  charter  part}"  which  is  the  founda- 
tion of  the  cause  of  action  stated  in  the  libel.  The  allegation  that 
the  defendant,  in  making  the  contract  for  the  sale  of  the  coal  men- 
tioned in  the  answer,  "acted  solely  in  reliance  upon  the  said  con- 
tract of  affreightment,  and  with  the  intention,  expectation,  and  an- 
ticipation that  it  would  so  be  able  to  repay  itself  for  the  price  of 
said  coal  by  applying  the  freight  to  be  paid  by  this  respondent  under 
said  contract  of  affreightment  to  and  on  account  of  the  said  price 
and  value  of  said  coal,"  is  not  equivalent  to  an  averment  that  there 
was  a  mutual  agreement  or  understanding  of  the  parties  to  such  con- 
tract of  sale  that  the  freights  earned  under  the  charter  party  should 
be  applied  to  the  payment  of  the  price  of  the  coal.  Bank  v,  Kennedy, 
17  Wall.  28,  21  L.  Ed.  554;  Maryland  v.  Baltimore  &  O.  R.  Co.,  22 
Wall.  112,  22  L.  Ed.  713;  Legal  Tender  Cases,  12  Wall.  548,  20  L. 
Ed.  287.  In  the  absence  of  such  an  averment,  the  charter  party  and 
the  contract  for  the  sale  of  the  coal  are  to  be  treated  as  separate  and 
independent  contracts.  They  were  not  made  at  the  same  time;  the 
subject-matter  of  the  one  is  different  from  that  of  the  others  ^^^T 
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being  thus  Independent,  it  must  be  held  that  the  defendant  is  not 
entitled  to  have  the  amount  due  to  it  on  account  of  the  contract  for 
the  sale  of  the  coal  set  off  against  the  claim  of  the  libelants  for. the 
freight  earned  by  their  assignor  under  the  charter  party.  In  2  Pars. 
Shipp.  &  Adm.  p.  433,  it  is  said: 

'The  admiralty  has  no  jurisdiction  of  an  independent  set-off,  and  those 
nsuaUy  allowed  are  where  advances  have  been  made  upon  the  credit  of  the 
particular  debt  or  demand  for  which  the  plaintifT  sues,  or  which  operate  by 
way  of  diminished  compensation  for  maritime  services  on  account  of  imperfect 
performance,  misconduct,  or  negligence,  or  as  a  restitution  in  value  for  dam- 
ages sustained  in  consequence  of  gross  violations  of  the  contract." 

This  rule,  which  is  the  same  as  was  stated  by  Mr.  Justice  Story  in 
the  case  of  Willard  v.  Dorr,  3  Mason,  161,  Fed.  CaB.  No.  17,680,  has 
been  often  approved,  and,  so  far  as  it  is  possible  for  any  rule  to  be- 
come settled  by  the  decisions  of  courts,  must  be  now  regarded  as 
definitely  settled.  Dexter  v.  Munroe,  2  Spr.  39,  Fed.  Cas.  No.  3,863; 
The  Hudson,  Olcott,  396,  Fed.  C&s.  No.  6,831;  The  Tom  Lysle  (D.  C.) 
48  Ted.  690;  The  Frank  Gilmore  (D.  C.)  73  Fed.  686.  The  language 
of  Mr.  Parsons,  above  quoted,  that  a  set-ofif  is  peimitted  "where  ad- 
vances have  been  made  upon  the  credit  of  the  particular  debt  or  de- 
mand for  which  the  plaintiff  sues,"  has  reference  only  to  cases  in 
which  advances  have  been  made  under  an  agreement,  express  or  im- 
plied, that  they  should  be  allowed  as  a  set-off  as  against  the  particular 
demand  sued  on,  and  does  not  apply  to  a  claim  of  set-off  like  that  of 
the  defendant  here,  not  based  upon  such  an  agreement,  and  arising 
out  of  a  contract  in  no  way  connected  with  that  under  which  the  libel- 
ants claim.    The  exceptions  will  be  sustained. 


THD  ASHBOURNE. 

THE  ROBERT  HApDON. 

(District  Court,  S.  D.  New  York.    December  28,  1899.) 

CoLLxsTON— Liability  for  Damages— Perfobmaivcb  ov  Salvaob  Sbrvicbs. 

Tugs  which  voluntarily  undertook  to  rescue  a  vessel  from  a  burning 
wharf,  and  in  doing  so,  by  reason  of  their  not  being  able,  under  the  cir- 
cumstances, to  handle  the  vessel  safely.  Inflicted  injury  by  collision  upon 
other  vessels  lying  at  the  wharf,  although  there  was  no  other  means  of 
effecting  the  salvage,  and  their  services  were  meritorious, .  are  liable  in 
the  first  instance  for  the  damages  to  such  vessels,  which  may  be  consid- 
ered a  loss  or  expense  necessarily  incident  to  the  salvage  service. 

In  Admiralty.  This  was  a  suit  against  the  steam  tugs  Ashbourne 
and  Robert  Haddon  to  recover  damages  for  collision. 

Carpenter  &  Park  and  Mr.  Symmers,  for  libelant 

James  Armstrong,  for  the  Ashbourne. 

Ck)wen,  Wing,  Putnam  &  Burlingham,  for  the  Haddon. 

BROWN,  District  Judge.  At  about  6 :20  p.  m.  of  the  7th  of  Septem- 
ber, 1899,  as  the  tugs  Ashbourne  and  Hadden  were  pulling  the  burn- 
ing ship  Buceros  away  from  a  wharf  on  fire  in  the  Erie  Basin,  she 
came  in  contact  with  the  libelant's  canal  boats  Columbus  and  Gum- 
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berlandy  lying  in  the  same  slip,  near  the  exit  from  the  basin.  The 
above  libel  was  filed  to  recover  the  damages. 

Upon  all  the  evidence  submitted,  I  am  of  the  opinion  that  the  tugs 
can  hardly  be  found  chargeable  with  negligence  as  respects  the  man- 
ner of  towing  the  ship  out  of  the  slip  after  they  had  once  started. 
There  was  a  strong  wind  blowing  across  the  wharf  and  towards  the 
libelant's  canal  boats  and  the  exit  from  the  basin.  There  were  also 
other  craft  anchored  not  far  distant  which  restricted  free  maneuver- 
ing. No  aid  in  steering  the  ship  could  be  had  from  her  own  helm, 
because  the  after-part  of  the  ship  was  ablaze  and  no  persons  could 
stay  there,  and  for  the  same  reason  no  other  tugs,  had  there  been  any', 
could  have  gone  aft  to  work  on  her  quarter.  The  two  defendant  tugs 
were  the  only  ones  available  to  save  the  ship,  and  they  were  not 
really  sufficient  to  manage  the  ship  with  perfect  control  or  so  as  to 
prevent  her  sagging  across  tiie  slip  in  the  high  wind.  I  consider 
the  damage  to  the  libelant's  boats,  therefore,  to  have  been  an  in- 
evitable incident  of  the  salvage  service  rendered  by  the  two  tugs  un- 
der the  circumstances  of  their  attempt. 

This  finding,  however,  does  not  relieve  the  defendant  boats  from 
responsibility.  The  damage  was  not  an  unavoidable  accident  as  re- 
spects the  libelant's  boats,  since  the  defendant  tugs  were  under  no 
constraint  to  undertake  the  salvage  service.  The  service  was  volun- 
tarily undertaken  for  their  own  profit,  and  for  the  benefit  of  the  ship 
in  her  great  extremity.  The  service  was  necessary  in  order  to  save 
her;  but  it  was  undertaken  without  the  necessary  means  of  handling 
the  ship  with  safety  to  other  vessels  in  the  basin,  and  with  the  evi- 
dent risk  of  infiicting  damage  on  the  boats  moored  near  the  exit.  In 
the  sense  of  having  undertaken  the  service  without  sufficient  means  or 
equipment  to  do  it  safely,  the  tugs  are  legally  chargeable  with  negli- 
gence as  respects  the  boats  damaged,  since  this  damage  might  have 
been  foreseen  to  be  likely  to  occur;  and  it  is  no  defense  as  respects 
the  boats  damaged,  that  the  tugs  undertook,  without  means  adequate 
for  safety  to  others,  a  most  deserving  and  meritorious  salvage  work. 

From  another  point  of  view  the  injury  might  be  regarded  as  legally 
equivalent  to  damage  voluntarily  and  necessarily  inflicted  on  the 
libelant's  boats  in  the  course  of  an  urgent  salvage  operation,  other- 
wise meritorious.  As  respects  the  Buceros,  the  vessel  salved,  the 
tugs  are  not  chargeable  with  any  negligence,  for  the  reason  that 
there  were  no  other  tugs  at  hand  to  give  assistance,  and  the  urgency 
of  immediate  action  was  extreme.  I  regard  the  damage,  therefore, 
as  under  the  circumstances  a  necessary  incident  of  a  salvage  service, 
which  having  been  voluntarily  undertaken  by  the  salvors,  is  a  charge 
which  they  must  bear  in  the  first  instance,  as  they  would  bear  any 
other  loss  or  sacrifice  incurred  by  them  in  the  course  of  their  salvage 
work,  and  for  which  they  must  look  to  the  salvage  award  for  compen- 
sation. 

Decree  fot  the  libelapt  with  costs. 
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ATHEBTON  MAOH.  CO.  v.  ATWOOD-MORRISON  CO, 
(Circuit  Court,  D.  New  Jersey.    January  19,  1900.) 

JUBISDICTION  OF  FSDERAI.  COUBTS— FEDERAL  QUESTION— SuiT    TO    DBTBRHINB 

Ownership  of  Patent. 

A  suit  in  equity  to  determine  the  ownership  of  a  patent  claimed  by  both 
parties  under  assignments  from  the  patentee  is  not  one  arising  under  the 
patent  laws  of  the  United  States,  so  as  to  give  a  federal  court  Jurisdiction 
where  the  parties  are  citizens  of  the  same  state.^ 

In  Equity.    On  demurrer  to  bilL 

E.  Q.  Keasbey,  for  complainant. 
Frederick  P.  Pish,  for  defendant. 

KCRKPATRICK,  District  Judge.  The  parties  to  this  suit,  both 
complainant  and  defendant,  are  corporations  organized  under  the 
laws  of  the  state  of  New  Jersey,  and  therefore  to  be  regarded  as 
citizens  of  that  state.  The  bill  sets  out  that  in  July,  1896,  one  Jean 
Schweiter  filed  an  application  in  the  United  States  patent  office  for 
the  grant  of  letters  patent,  and  that  prior  to  the  issuance  thereof 
he  assigned  his  invention  and  application  to  one  Sehrader,  who  in 
turn  assigned  the  same  to  the  Sehrader  Improved  Quilling-Machine 
Company.  There  is  no  allegation  in  the  bill  that  the  assignment 
from  Schweiter  to  Sehrader  was  ever  filed  with  the  patent  office, 
though  it  is  set  out  that  the  assignment  from  Sehrader  to  the  Sehra- 
der Improved  Quilling-Machine  Company  was  so  filed  on  May  1, 
1897,  and  that  in  it  there  was  a  recital  of  the  previous  assignment. 
Notwithstanding  the  filing  of  such  assignment,  the  patent  for  Schwei- 
ter^s  invention  was  on  January  4;  1898,  issued  to  him.  On  August 
18,  1898,  the  Sehrader  Improved  Quilling-Machine  Company  exe- 
cuted an  assignment  of  said  patent  to  the  complainant.  The  bill 
charges  that  the  defendant  is  using  the  machine  described  in  the 
patent  issued  to  Schweiter,  and,  having  been  by  it  requested  to  stop 
such  use,  has  claimed  to  be  the  owner  of  said  patent  by  virtue  of 
an  assignment  thereof  made  by  said  Schweiter  to  it.  The  prayer  of 
the  bill  is  "that  the  pretended  assignment  from  Schweit'^r  to  the  de- 
fendant may  be  declared  to  be  of  no  effect,  and  to  be  subject  to  the 
rights  and  title  of  the  complainant."  To  the  bill  the  defendant 
demurs.  It  does  not  thereby  deny  the  validity  of  the  patent,  nor 
defendant's  use  of  the  patented  machine.  It  admits  that  the  com- 
plainant has  a  claim  of  title  to  the  patent  acquired  as  stated  in  the 
bill  of  complaint,  and  that  the  defendant  holds  a  claim  of  title 
thereto  by  an  assignment  from  the  patentee,  as  the  bill  recites.  One 
of  the  grounds  of  demurrer  is  "that  the  said  bill  of  complaint,  in  so 
far  as  it  relates  to  the  assignment  from  said  Schweiter  to  the  defend- 
ant, and  the  defendant's  rights  thereunder,  is  not  ^a  suit  at  law  or 
in  equity  arising  under  the  patent  or  copyright  laws  of  the  United 

2  For  jurisdiction  of  federal  courts  in  cases  involving  federal  questions,  see 
note  to  Bailey  v.  Mosher,  11  C.  C.  A.  308,  and,  supplementary  thereto,  note  to 
Montana  Ore-Purchasing  Go.  v.  Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co., 
35  C.  0.  A.  7.  r^  1 
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States/  and  therefore  this  court  has  no  jurisdiction  of  the  case." 
In  my  opinion,  this  objection  must  prevail.  To  determine  whether 
the  complainant  is  entitled  to  the  relief  it  seeks  does  not  involve 
the  consideration  of  any  law  of  the  United  States.  The  title  to  the 
patent  rests  solely  in  contract,  to  the  interpretation  of  which  the  gen- 
eral principles  of  equity  and  conmion  law  are  applicable,  and  which 
are  in  no  way  changed  because  the  contract  relates  to  a  patent 
granted  by  the  Unit^  States.  The  question  presented  here  came 
before  the  circuit  court  of  the  United  States  for  the  Northern  dis- 
trict of  Illinois,  where,  in  a  well-considered  opinion.  Judge  Blodgett 
held  the  court  to  be  without  jurisdiction,  because  "the  controversy 
was  not  as  to  the  construction,  validity,  or  infringement  of  a  pat- 
ent, but  was  a  controversy  as  to  its  title  or  ownership."  Reference 
was  made  by  the  learned  judge  to  the  cases  of  Wilson  v.  Sandf ord, 
10  How.  99,  13  L.  Ed.  344;  Hartell  v.  Tilghman,  99  U.  S.  547,  25 
L.  Ed.  357;  Albright  v.  Teas,  106  U.  S.  613,  1  Sup.  Ct.  550,  27  L.  Ed. 
295.  To  the  same  effect  are  the  cases  of  Trading  Co.  v.  Glaenzer  (0. 
C.)  30  Fed.  387,  and  Manufacturing  Co.  v.  Hvatt,  125  U.  S.  46,  8  Sup. 
Ct.  756,  31  L.  Ed.  683. 

The  parties  to  this  action  being  residents  of  the  same  state,  and 
the  suit  not  being  one  arising  under  the  patent  laws  of  the  United 
States,  this  court  is  without  jurisdiction.  Judgment  should  be  for 
the  defendant  on  the  demurrer.  Let  a  decree  be  prepared  dismissing 
the  bilL 


LAKE  ST.  EL.  R.  CO.  v.  ZIBGLER  «t  aL 

ZIEGLER  et  al.  v.  LAKE  ST.  EL.  R.  00. 

• 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  17,  1900.) 
Nos.  536,  552. 

1.  Removal  of  Causes— Diversity  of  Citizenship— Joinder  of  Formal  Par- 

ties. 

A  corporation  brought  a  suit  in  equity  in  a  state  court  against  persons 
alleged  to  be  the  holders  of  certain  of  its  stock  and  bonds,  who  were  aU 
citizens  and  residents  of  other  states,  to  obtain  an  accounting,  and  the 
surrender  of  such  stock  and  bonds,  on  the  ground  that  they  had  been 
obtained  by  one  of  the  defendants,  who  was  a  director  of  complainant, 
in  fraud  of  its  rights.  The  bill  also  alleged  that  defendants  had  made  a 
demand  on  the  trustees  in  the  trust  deed  securing  the  bonds  in  suit,  with 
others,  for  the  foreclosure  of  such  trust  deed,  and  made  the  trustees, 
one  of  whom  was  a  citizen  of  the  same  state  as  complainant,  parties  de- 
fendant for  the  purpose  of  obtaining  an  injunction  restraining  such  fore- 
closure. Held,  that  the  trustees  were  not  indispensable,  but  merely  formal, 
parties,  having  no  interest  In  the  controversy,  and  that  their  Joinder  did 
not  deprive  a  federal  court  of  jurisdiction  of  the  suit,  whidi  was  remova- 
ble by  the  individual  defendants. 

2.  EquiTT— Hearing— Right  of  Parties  to  Decision  on  the  Merits. 

Where  both  parties  to  a  controversy  are  before  the  court,  and  a  full 
hearing  has  been  had  upon  their  respective  claims,  the  suit  should  be  de- 
termined on  the  merits,  and  it  is  error  to  dismiss  it  without  prejudice 
against  the  wishes  of  both  parties. 
8.  Railroad  Corporations— State  Regulation — Issuance  of  Stock. 

The  provision  of  Const.  111.  art.  11,  §  13,  that  no  railroad  corporation 
Shall  Issue  any  stock  or  bonds  except  for  money,  labor,  or  property  ^c- 
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tually  received  and  applied  to  the  purposes  for  whicli  such  corporation 
was  organized,  and  that  ail  stock  dividends  and  other  fictitious  Increase 
of  the  capital  stock  of  any  such  corporation  shall  be  void,  does  not  ren- 
der Invalid  stock  issued  by  a  railroad  company,  directly  or  indirectly,  In 
payment  Xor  the  construction  of  its  road;  nor  can  a  court  hold  it  invalid 
on  a  determination  that  the  consideration  so  received  was  not  equal  to 
the  par  value  of  the  stock. 

4.  Sake. 

The  Issuance  of  stock  by  a  railroad  corporation  in  violation  of  such  pro- 
vision is  ultra  vires,  and  the  stock  void  in  the  hands  of  all  holders,  and 
the  corporation  cannot  maintain  a  suit  against  the  person  to  whom  it 
was  issued  to  require  an  accounting  for  its  proceeds. 

6.  9ame— Rights  op  Minority  Bondholders. 

A  court  of  equity  will  not,  at  the  suit  of  a  corporation,  compel  its  mi- 
nority bondholders  to  assent  to  a  reorganization  scheme  by  which  they 
are  required  to  scale  their  bonds,  accepting  In  lieu  thereof  new  bonds  for 
a  smaller  amount,  without  additional  security;  the  benefits  of  the  scheme, 
if  any,  inuring  solely  to  the  stockholders. 

Appeal  and  Cross  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the  Northern  District  of  Illinois. 

On  December  31,  1895,  the  Lake  Street  Elevated  Railroad  Company,  a  cor- 
poration of  the  state  of  Illinois,  the  appellant  in  the  first  and  the  appellee  in 
the  second  of  these  causes,  filed  its  bill,  and  on  the  16th  day  of  January,  1896, 
filed  its  amended  bill,  in  the  circuit  court  of  Oook  county.  111.,  against  the 
appellants,  William  Ziegler  and  12  other  individual  defendants,  each  being  a 
citizen  of  a  state  other  than  the  state  of  Illinois,  the  Farmers'  Loan  &  Trust 
Company,  a  corporation  of  the  state  of  New  York,  and  the  American  Trust 
&  Savings  Bank,  a  corporation  of  the  state  of  Illinois,  the  two  last-named 
corporations  being  trustees  in  the  trust  deed  executed  by  the  appellant.  This 
bill  sought  to  charge  William  Ziegler,  one  of  the  defendants,  and  who  was 
a  director  of  the  Lake  Street  Elevated  Railroad  Company,  with  certain  bonds 
and  stock  received  by  him  from  the  contractors  who  constructed  the  road, 
upon  the  ground  that  he,  being  a  director,  was  Interested  in  the  contract 
which  the  company,  with  his  participation,  had  made  with  the  contractors, 
and  which  was  improvident;  and  that  he  was  interested  with  the  contractors 
in  the  profits  to  be  made.  These  charges  having  been,  at  the  hearing,  aban- 
doned by  the  complainant  below,  It  is  not  necessary  to  state  them  in  detail. 
The  other  individual  defendants  were  charged  to  have  received  bonds  from 
Ziegler  with  notice  of  the  facts  charged  in  the  bill,  or  to  hold  them  in  secret 
trust  for  him.  The  amended  bill  charged  that  Ziegler  and  the  other  indi- 
vidual defendants  had  demanded  of  the  trustees  that,  by  reasoc  of  default 
in  payment  of  interest  upon  the  bonds  held  by  them,  respectively,  they  should 
take  possession  under  the  trust  deed,  or  proceed  to  foreclose  it,  which  the 
complainant  feared  would  be  done  by  the  trustees  upon  such  demand  by  rea- 
son of  their  ignorance  of  the  facts  stated  in  the  bill.  The  prayer  of  the  bill 
was  that  an  accounting  might  be  had  between  the  complainant  and  the  Indi- 
vidual defendants,  and  that,  upon  payment  by  the  complainant  of  the  amount 
paid  by  Ziegler  to  the  contractors  for  the  bonds  and  stock  now  held  by  him 
and  the  other  individual  defendants,  such  bonds,  stock,  and  other  property, 
if  any,  should  be  surrendered  to  the  complainant,  It  offering  to  pay  the  amounts 
paid  by  Ziegler  therefor.  The  bill  also  prayed  for  an  Injunction  pendente  lite 
restraining  disposition  of  the  bonds  and  stock  held  by  the  individual  defend- 
ants, and  from  commencing  suit  at  law  or  in  equity  upon  the  bonds  or  coupons 
pertaining  thereto,  and  from  collecting  the  interest  due  thereon;  and  that 
the  trustees  might  be  enjoined  from  taking  possession  of  the  road  and  from 
foreclosure  of  the  trust  deed  at  the  request  of  the  individual  defendants.  At. 
the  commencement  of  the  suit  a  temporary  injunction  was  allowed  as  prayed, 
but  process  was  not  served  upon  the  defendant.  On  the  22d  day  of  January, 
1896,  the  individual  defendants  filed  their  petition  for  the  removal  of  the 
suit  into  the  circuit  court  of  the  United  States  for  the  Northern  district  of 
Illinois  upon  the  ground  that  the  suit  was  a  controversy  wholly  between  citi- 
zens of  different  states,  to  wit,  a  controversy  between  the  complainant  an 
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Illinois  corporation,  on  the  one  hand,  and  Ziegler  and  the  other  indlyidoal 
defendants,  citizens  of  states  other  than  the  state  of  nilnols,  on  the  other 
hand,  and  which  could  be  folly  determine  as  between  them.  An  order  was 
thereupon  entered  by  the  state  court,  removing  the  cause  into  the  federal 
court  The  individual  defendants,  other  than  Ziegler,  answered, .  setting  forth 
their  respective  holdings  and  bonds,  and  asserted  themselves  to  be  bona 
fide  holders,  for  value,  and  without  notice  of  the  facts  set  forth  in  the  amended 
bill.  The  defendant  Ziegler  also  answered  fully,  denying  the  equity  of  the  bill, 
and  asserting  his  holdings  and  the  sources  thereof. 

The  facts,  so  far  as  they  are  necessary  to  be  stated  to  present  the  ques- 
tions submitted  to  the  court,  are  these:  The  Lake  Street  Elevated  Railroad 
Company  was  incorporated  in  the  month  of  August,  1892,  with  a  capital  stock 
of  $5,000,000,  for  the  purpose  of  constructing  and  operating  an  elevated  rail- 
way  some  seven  miles  in  length,  and  within  the  city  of  Chicago.  Prior  to 
December,  1892,  the  company  had  Issued  $3,500,000  of  its  stock.  It  had  con- 
structed one  mile  of  its  railway.  It  had  Issued  $812,000  of  bonds,  the  pro- 
ceeds of  which  presumably  had  been  used  in  the  construction  of  the  one  mile 
of  road.  The  company  was  in  straitened  circumstances,  and  unable  to  pro- 
ceed further  with  the  construction  of  the  railway.  The  enterprise  was  mori- 
bund. Under  these  circumstances  the  directors  applied  themselves  to  the 
task  of  devising  plans  for  the  completion  of  the  road.  On  December  23,  1892, 
William  Ziegler,  a  resident  of  New  York,  was  elected  a  director  of  the  road, 
and  took  his  seat  as  director  at  a  meeting  of  the  board  on  the  2d  day  of  Feb- 
ruary, 1893.  On  September  1,  1892,  one  Miller,  a  law  clerk,  financially  irre- 
sponsible, subscribed  for  $1,500,000  of  unissued  stock.  On  February  3,  1893, 
this  subscription  was  approved  by  the  directors,  who  agreed  to  receive  in 
payment  thereof  the  notes  of  Miller,  dated  September  23,  1892,  payable  at 
six  months  and  one  year  from  their  date,  upon  the  condition  that  those  who 
should  become  contractors  for  the  construction  of  the  road  would  agree  to 
take  these  notes  of  Miller  in  part  payment  of  the  work  to  be  done.  This 
condition  was  afterwards  carried  into  effect,  the  notes  were  delivered  to  the 
company  and  received  in  payment  by  the  contractors,  and  the  stock  was 
issued  to  Miller;  and  presumably  this  stock  passed  to  the  contractors  from 
Miller,  the  transaction  being  a  device  for  the  issue  of  stock,  and  being  re- 
sorted to,  probably,  because  the  subscription  of  Miller  antedated  by  some 
months  the  letting  of  the  contract  Negotiations  were  entered  upon  in  the 
fall  of  1892  with  Underwood  and  Green  for  the  construction  and  equipment 
of  the  road.  At  a  meeting  of  the  directors  of  the  company  held  on  February 
3,  1803,  the  committee  of  the  board  having  the  matter  in  charge  reported, 
and  proposals'  were  submitted  to  and  considered  by  the  board.  On  the  4th 
day  of  February,  1893,  a  contract  was  agreed  upon  with  Underwood  and 
Green  as  follows:  They  were  to  bnild  and  equip  the  road,  and  were  to  re- 
ceive in  payment  thereof  $11,710,000,  of  which  $6,500,000  was  to  be  in  the 
capital  stock  of  the  company  at  par,  $5,150,000  in  the  first  mortgage  bonds 
of  the  company  at  par,  and  $00,000  in  cash, — ^an  amount  received  by  the 
company  from  one  Wheeler  upon  subscription  to  stock,  which  was  to  be  con- 
sidered as  a  part  of  the  fund  provided  to  be  paid  for  the  expenses  of  the  com- 
pany during  the  time  of  construction,  but  the  directors  might  use  any  part 
of  It  to  pay  bills  for  the  construction  of  the  road.  It  was  further  arranged 
that  an  underwriting  agreement  should  be  made  to  aid  the  contractors  in 
their  work.  By  this  agreement  bonds  and  stock  were  to  be  deposited  in 
ti  ast  and  monthly  t^stimates  should  be  had  as  the  work  progressed,  and  a 
proportionate  amount  of  bonds  and  stock  delivered  to  the  contractors  upon 
such  estimate.  Underwood  and  Green  were  to  procure  subscribers  to  this 
underwriting  agreement,  by  which  the  subscribers  were  to  take  from  the  con- 
tractors the  bonds  of  the  company  at  90  per  cent,  of  their  par  value,  and  also 
such  amount  of  stock,  as,  taken  at  par,  would  equal  the  number  of  bonds  so 
purchased.  To  enable  the  company  to  carry  out  the  contract,  the  shareholders 
agreed  to  an  increase  of  the  capital  stock  so  that  the  capital  stock  of  the  com- 
pany should  amount  to  $10,000,000.  Ziegler,  prior  to  his  connection  with  the 
company,  had  loaned  to  Underwood  and  Green  the  sum  of  $30,000  upon  their 
note.  After  the  maturity  of  the  note,  and  after  the  contractors  had  received 
from  the  company  bonds  in  payment  of  the  work  done  in  the  construction  of 
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the  ToauSt,  he  received  from  the  contractors  payment  of  the  note  In  snch  bond? 
at  ninety  per  cent,  of  their  par  value.  He  also  subscribed  the  underwriting 
agreement  for  $250,000  of  the  bonds  of  the  company  upon  the  terms  of  that 
agreement.  Afterwards,  at  the  solicitation  of  the  president  and  attorney  of 
the  company  and  of  the  contractors,  and  In  order  that  the  subscription  might 
be  completed  within  the  time  limited,  and  the  contractors  be  enabled  to  com- 
ply with  their  contract  and  build  and  equip  the  line  as  therein  agreed,  he 
subscribed  for  an  additional  $250,000  worth  of  bonds  upon  the  agreement 
by  the  contractors  that,  in  consideration  thereof,  they  would  give  to  Ziegler 
an  additional  bonus  in  stock  received  by  them  in  payment  of  the  contruc- 
tion  of  the  road  of  $125,000  at  its  par  value.  These  facts  were  known  to  the 
president  and  attorney  of  the  company  at  the  time,  and  the  proposition  there- 
for was  made  in  their  presence,  and  they  knew,  and  Ziegler  was  at  the  time 
assured,  that  the  contractors  had  offered  such  terms  to  others,  who  had  and 
would  accept  thereof,  and  so  the  underwriting  agreement  would  be  fully  ex- 
ecuted within  the  time  limited.  This  was  a  matter  wholly  between  the  con- 
tractors and  Ziegler,  and  in  no  way  affected  the  rights  of  the  company  under 
the  contract.  The  underwriting  agreement  was  thereby  completed,  and  the 
contractors  enabled  to  proceed  with  the  construction  of  the  road.  The  stock 
received  by  Ziegler  under  the  underwriting  agreement  was  sold  by  him  in 
July,  1891,  at  18  cents  upon  the  dollar, — a  price  above  its  market  value.  Zieg- 
ler at  the  time  of  suit,  owned  400  bonds  of  the  company,  of  which  8  had  then 
recently  been  purchased  by  him  in  the  open  market,  145  purchased  by  him  of 
the  company  in  the  year  1894  at  52  cents  on  the  dollar,  and  the  remaining 
247  were  part  of  the  500  bonds  received  by  him  under  the  underwriting  agree- 
ment at  90  cents  on  the  dollar.  The  bonds  purchased  of  the  company,  were 
not  the  bonds  delivered  by  the  company  to  the  contractors,  but  were  part  of 
those  reserved  by  the  company,  all  of  which  were  sold  by  the  company  to 
different  parties  at  the  same  price.  At  that  price  Ziegler  purchased  them  at 
the  solicitation  of  the  officers  of  the  company,  and  at  a  price  not  less  than,  if 
not  greater  than,  their  market  value  at  the  time.  The  other  individual  de- 
fendants purchased  their  bonds  of  Ziegler,  being  part  of  those  received  by 
him  from  the  contractors  under  the  underwriting  agreement.  They  were 
bona  fide  purchasers  thereof,  for  value,  without  notice. 

On  April  7,  1893,  the  company  executed  to  the  two  corporations  defendants, 
as  trustees,  its  trust  deed  upon  its  road,  to  secure  $6,500,000  of  bonds,  of 
which  $5,150,000  were  to  be  issued  to  Underwood  and  Green  under  their  con- 
tract. This  trust  deed  was  in  the  usual  form,  except  that  It  provided  that  the 
holders  of  bonds  should  have  no  right  of  action  at  law  or  In  equity  upon  the 
bonds,  except  only  in  case  of  the  refusal  of  the  trustees  to  act.  It  further 
provided  that,  upon  default  in  interest  continuing  for  six  months,  the  trus- 
tees might,  upon  request  of  the  holders  of  one-fourth  In  interest  of  the  out- 
standing bonds,  and  shall,  if  requested  by  the  holders  of  a  majority  in  inter- 
est of  the  outstanding  bonds,  declare  the  principal  matured.  It  further  pro- 
vided that  upon  default  in  the  payment  of  interest  and  upon  request  of  a  ma- 
jority In  interest  of  the  outstanding  bonds,  the  trustees,  on  being  indemnified, 
should  take  possession  of  the  road.  These  provisions  were  not  in  curtailment 
of  the  power  of  the  trustees  upon  default  by  the  company,  and  of  their  own 
motion,  to  institute  such  proceedings  as  they  might  deem  necessary  in  pro- 
tection of  the  trust  The  railroad  was  completed  by  the  contractors,  and  on 
the  4th  day  of  March,  1894,  the  directors  of  +he  company,  by  resolution,  ac- 
cepted possession,  without  prejudice  to  any  claim  that  the  work  was  not  in 
compliance  with  the  contract,  and  the  company  has  since  continued  in  the 
possession  and  operation  of  the  railway.  In  October,  1894,  the  company  had 
a  settlement  with  the  contractors,  and  for  the  balance  then  found  due  gave 
them  Its  promissory  notes  due  In  January  and  February,  1895,  and  upon  ma- 
turity of  the  notes  made  further  claims  against  the  contractors  with  respect 
to  alleged  defects  in  their  work;  whereupon  a  further,  complete,  and  final 
adjustment  was  made  in  March,  1895,  and  mutual  releases  passed  between 
the  company  and  the  contractors.  The  company  paid  the  interest  upon  these 
bonds  up  to  January  1,  1895,  paying  the  interest  then  due  on  the  bonds  held 
by  the  individual  defendants  below  in  October,  1895.  On  January  8,  1895, 
the  president  of  the  company  reported  to  a  meeting  of  its  stockholders  that  the 
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company  could  not  pay  the  interest  upon  Its  mortgage  debt,  there  being  a 
deficit  therein  of  $146,725.75;  that  to  meet  the  interest  upon  its  bonds  would 
require  an  increase  of  00  per  cent  in  the  traffic  of  the  company,  which  was 
Impossible  within  its  territory;  that  the  situation  was  serious  and  pressing; 
and  he  requested  that  a  committee  of  stockholders  be  appointed  to  confer 
with  a  committee  of  bondholders  to  devise  some  plan  of  readjustment  by 
which  foreclosure  would  be  avoided.  A  committee  was  accordingly  appointed, 
and  in  March,  1895,  a  plan  was  devised  and  proposed  to  the  bondholders  that 
they  should  scale  their  bonds  to  60  per  cent,  of  their  face  value.  The  plan 
contemplated  a  deposit  of  -the  bonds  by  the  bondholders  with  a  trustee,  the 
holders  to  receive  the  debentures  of  the  company  for  60  per  cent,  of  the  par 
value  of  the  bonds.  Ultimately,  and  upon  the  assent  to  the  plan  of  all  bond- 
holders, the  debentures  were  to  be  surrendered,  40  per  cent,  of  the  face  value 
of  the  bonds  was  to  be  canceled,  and  the  owners  to  receive  back  their  bonds 
at  60  per  cent,  of  their  face  value;  also  to  receive  an  income  bond  of  the  com- 
pany for  15  per  cent,  of  the  face  value  of  their  bonds,  the  interest  upon  which 
was  noncumulative,  and  was  payable  only  out  of  the  income,  and  after  the 
payment  of  all  fixed  charges  upon  the  road.  The  debentures  were  to  be 
guarantied  by  the  Northwestern  Elevated  Railroad  CJompany,  which  guar- 
anty was  to  be  extended  upon  surrender  of  the  debentures  to  the  bonds  so 
scaled  to  60  per  cent  The  proposed  guarantor  was  a  company  having  a  fran- 
chise, but  no  road  or  equipment,  and  then  indebted  to  an  amount  not  dis- 
closed; the  guaranty  to  be  given  in  consideration  of  a  right  of  way  over  a 
portion  of  the  complainant's  railway.  The  plan  Involved  no  contribution  by 
stockholders,  nor  any  scaling  or  surrender  of  stock.  Until  this  plan  should 
receive  the  assent  of  all,  the  bonds  of  assenting  bondholders  were  to  be  held 
simply  as  security  for  the  debentures  to  be  issued,  but  was  to  be  effective, 
and  the  debentures  were  to  be  issued  upon  the  assent  of  the  holders  of  3,800 
of  the  7,474  bonds.  More  than  the  necessary  number  assented  to  warrant  the 
issue  of  the  debentures,  the  officers  of  the  company  owning  or  controlling  the 
larger  number  of  the  bonds.  Holders  of  bonds  in  the  amount  of  $6,694,000 
assented  to  the  plan,  and  deposited  their  bonds  as  proposed,  and  received  the 
debentures  of  the  company;  but  holders  of  bonds  to  the  amount  of  $780,000, 
Including  the  individual  defendants,  declined  to  or  have  not  assented  to  the 
plan.  The  company  paid  the  Interest  on  the  debentures  due  July  1,  1895,  but 
made  default  in  the  payment  of  interest  upon  the  bonds  of  holders  not  as- 
senting to  the  plan.  On  January  27,  1896,  the  complainant  below  filed  its 
motion  to  remand  the  cause  to  the  state  court  upon  the  ground  that  the  court 
was  without  jurisdiction  to  hear  and  determine  the  cause,  because  there  is  not 
In  the  suit  a  controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them;  and  that  no  process 
was  issued  in  the  suit  by  the  state  court,  and  there  was  no  controversy  therein 
by  the  defendants,  or  either  of  them,  and  they  had  not  submitted  themselves 
to  the  Jurisdiction  of  the  state  court.  This  motion  was,  on  March  16,  1896, 
overruled  by  the  court.  The  cause  came  on  for  final  hearing  on  the  12th  day 
of  July,  1898,  when  a  decree  was  passed  dismissing  the  bill  without  prejudice 
to  the  complainant's  right  to  assert  the  matters  alleged  in  its  amended  bill 
by  way  of  defense,  or  by  cross  bill  to  the  bill  exhibited  by  the  Farmers*  Loan 
&  Trust  Company  against  the  Lake  Street  Elevated  Railroad  Ck)mpany  and 
others  since  the  commencement  of  this  suit,  for  the  foreclosure  of  the  trust 
deed  executed  by  the  complainant.  From  this  decree  both  parties  appeal, 
the  complainant  below  assigning  for  error  that  the  court  erred  in  entertaining 
Jurisdiction  and  in  refusing  to  remand  the  cause  to  the  state  court,  and  also 
that  the  court  erred  in  dismissing  the  bill  and  In  declining  to  enter  a  decree 
for  the  complainant.  The  defendants  assign  for  error  that  the  court  erred 
In  dismissing  the  bill  without  prejudice,  a^id  in  not  dismissing  it  for  want  of 
equity. 

Charles  H.  Aldrich,  for  complainant 

John  J.  Herrick,  L  K.  Boyesen,  and  Levy  Mayer,  for  defendants. 

Before  WOODS  and  JENKINS,  Gircnit  Jndges,  and  SEAMAN^ 
District  Judge. 
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JENKENS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court 

The  question  which  must  first  engage  our  attention  touches  the 
jurisdiction  of  the  court  below  and  the  propriety  of  the  removal  of 
the  cause  from  the  state  court.  The  complainant  was  a  citizen  of 
the  state  of  Illinois.  All  of  the  defendants  were  citizens  of  other 
states,  with  the  exception  of  the  American  Trust  &  Savings  Bank, 
one  of  the  trustees  under  the  trust  deed,  which  was  a  citizen  of  the 
state  of  Illinois.  By  section  2,  Act  March  3, 1887  (24  Stat.  552,  c.  373, 
§  2,  cl.  3),  as  amended  by  Act  Aug.  13, 1888  (25  Stat.  434,  c.  866),  it 
is  provided  that  any  suit  of  a  civil  nature  of  which  the  courts  of 
the  United  States  are  given  jurisdiction  by  the  act,  brought  in  the 
court  of  any  state,  the  defendants  being  nonresidents  of  the  state 
in  which  the  suit  is  brought,  may  be  removed  into  the  federal  court 
of  the  proper  district;  "and  when  in  any  suit  mentioned  in  this 
section  there  shall  be  a  controversy  which  is  wholly  between  citi- 
zens of  different  states  and  which  can  be  fully  determined  as  be- 
tween them,  then  either  one  or  more  of  the  defendants  actually-  in- 
terested in  such  controversy  may  remove  said  suit  into  the  circuit 
court  of  the  United  States  for  the  proper  district."  Several  cases 
have  arisen  in  which  the  supreme  court  has  passed  upon  and  con- 
strued this  statute.  The  summing  up  of  the  whole  contention  is, 
we  think,  well  and  accurately  stated  in  Mr.  Carter's  recent  work  on 
the  Jurisdiction  of  Federal  CJourts  as  Limited  by  Citizenship  and 
Eesidence  of  the  Parties. 

"In  the  case  of  mere  formal  partieSt  if  tbe  action  can  be  maintained  as  be- 
tween the  other  parties  to  the  soit,  the  fact  that  formal  parties  are  joined  as 
complainants  or  defendants,  between  whom  and  the  opposing  parties  the 
requisite  diversity  of  citizenship  does  not  exist,  will  not  oust  the  court  of  ju- 
risdiction. In  cases  of  this  character  the  only  question  is  as  to  who  may  be 
considered  merely  formal  parties.  In  chancery  proceedings  the  supreme  court 
has  divided  parties  into  three  classes:  (1)  Formal  parties,  who  have  no  in- 
terest in  the  controversy  between  the  inmiediate  litigants,  but  have  such  an 
Interest  in  the  subject-matter  as  may  be  conveniently  settled  In  the  suit  and 
.thereby  prevent  farther  litigation;  (2)  necessary  parties,  who  have  an  interest 
in  the  controversy,  but  whose  interests  are  separable  from  those  of  the  parties 
before  the  court,  and  wiU  not  be  directly  affected  by  a  decree  which  does 
full  and  complete  justice  between  them;  (3)  indispensable  parties,  who  not 
only  have  an  interest  in  the  subject-matter  of  the  controversy,  but  an  interest 
of  such  a  nature  that  a  final  decree  cannot  be  made  without  either  affecting 
their  interests  or  leaving  the  controversy  in  such  a  condition  that  its  final  de- 
termination may  be  whoUy  inconsistent  with  equity  and  good  conscience. 
Formal  parties  may  be  made  parties  or  not,  at  the  option  of  the  complainant. 
Necessary  parties  must  be  made  parties  if  practicable,  in  obedience  to  the  gen- 
eral rules  which  require  all  persons  to  be  made  parties  who  are  interested  in 
the  controversy,  in  order  that  there  may  be  an  end  to  litigation;  but  this  gen- 
eral rule  in  the  national  courts  is  subject  to  the  exception  that,  if  such  parties 
are  beyond  the  jurisdiction  of  the  court,  or  if  making  them  parties  would  oust 
the  jurisdiction  of  the  court  the  suit  may  proceed  to  a  final  decree  between 
the  parties  before  the  court,  leaving  the  rights  of  the  absent  parties  untouched 
and  to  be  determined  in  any  competent  forum.  Indispensable  parties  must, 
of  course,  be  made  parties,  and  the  court  cannot  proceed  without  them." 

The  bill  here  affected  certain  bonds  and  stock  of  the  complainant 
company,  which  were  alleged  to  be  held  by  the  individual  defend- 
ants, and  which  it  was  charged  were  obtained  by  Ziegler  in  fraud 
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of  the  duty  wtich  he  owed  to  the  complainant  as  a  director,  and 
under  the  circumstancefl  stated  in  the  bill.  The  validity  of  the  trust 
deed  and  of  the  contract  with  Underwood  and  Green  were  not  at- 
tacked, nor  was  the  validity  of  the  stock  and  bonds  in  question  im- 
pugned. But  it  was  said  that,  because  of  the  supposed  violation  of 
duty  by  Ziegler,  who  acquired  the  stock  and  bonds  of  the  con- 
tractors and  certain  of  the  bonds  from  the  company  while  he  was 
a  director  of  the  company,  he,  and  the  other  individual  defendants 
who  received  their  bonds  from  him  with  notice  of  the  circumstances, 
ought  justly  to  account  to  the  company  for  the  bonds  and  stock 
held  by  them,  respectively,  and  to  surrender  to  the  company  such 
bonds  and  stock  upon  repayment  to  them  by  the  company  of  the 
amount  respectively  paid  by  them  therefor.  The  trustees  under 
the  trust  deed,  one  of  whom  was  a  citizen  of  the  state  of  Illinois,  of 
which  state  the  complainant  waB  also  a  citizen,  were  made  parties 
defendant  to  obtain  against  them  an  injunction  pendente  lite  re- 
straining them  from  taking  possession  of  the  road  and  from  com- 
mencing suit  at  law  upon  the  bonds  or  in  equity  to  foreclose  the 
trust  deed  by  reason  of  default  of  the  company  in  the  payment 
of  interest  upon  the  affected  bonds  at  the  solicitation  or  upon  de- 
mand of  the  individual  defendants.  No  decree  was  sought  against 
the  trustees,  or  other  relief  demanded  against  them.  It  is  quite 
clear  that  these  trustees  were  not  necessary  parties  to  the  suit,  be- 
cause they  had  no  interest  in  the  controversy,  and  certainly  no  in- 
terest separable  from  that  of  the  individual  defendants.  They  were 
either  indispensable  parties  or  merely  formal  parties.  These  trus- 
tees were  apix)inted  in  the  interest  of  all  the  bondholders  to  protect 
the  mortgage  security,  and  upon  default  to  take  measures  to  sub- 
ject it  to  sale  in  payment  of  the  amount  which  should  be  found  due 
upon  the  bonds.  They  were  not  the  holders  or  owners  of  the  bonds 
and  stock  in  controversy,  nor  had  they  any  interest  therein.  It 
was  matter  of  indifference  to  them  whether  the  complainant  or 
the  individual  defendants  should  be  adjudged  entitled  to  these  bonds. 
If  the  complainant  should,  by  decree,  become  the  owner  of  the  bonds 
and  stock  upon  repayment  to  the  individual  defendants  of  the  amount 
they  paid  therefor,  the  bonds  and  stock  would  be  valid  bonds  and 
stock  in  its  hands,  the  bonds  still  secured  by  and  entitled  to  the  pro- 
tection of  the  trust  deed,  and  both  bonds  and  stock  subject  to  re- 
sale by  the  company.  The  controversy,  therefore,  in  no  way  affected 
the  validity  of  the  bonds,  and  in  no  way  lessened  the  legal  estate 
in  the  property  which,  by  the  trust  deed,  was  vested  in  the  trustees. 
They  had  no  possible  interest  in  the.  controversy,  and  were  not  in- 
dispensable parties  to  it.  They  were  merely  formal  parties,  made 
such  to  prevent  them  by  injunction  pendente  lite  from  complying 
with  the  demand  of  the  individual  defendants  to  proceed  to  execute 
the  trust  because  of  the  default  of  the  company.  Ttey  were  under 
no  obligation  to  comply  with  such  demand,  because,  under  the  terms 
of  the  trust  deed,  the  individual  defendants  were  not  the  holders 
of  a  sufKcient  number  of  bonds  to  require  the  trustees  to  put  into 
execution  their  powers.  They  might,  of  their  own  motion,  proceed 
to  foreclose  for  the  default,  but  that  duty  was  not  rendered^impewt 
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tive  by  the  demand  of  the  individual  defendants,  and  they  are  only 
sought  to  be  enjoined  from  compliance  with  that  demand,  and  not 
from  exercise  of  their  discretion.  The  controversy  could  be  wholly 
determined  without  their  presence.  They  were  merely  formal  par- 
ties, and  the  community  of  citizenship  of  the  bank,  trustee,  with 
the  complainant  cannot  oust  the  federal  court  of  jurisdiction. 

This  conclusion,  we  think,  is  supported  by  the  decisions  of  the 
ultimate  tribunal.  In  Walden  v.  Skinner,  101  U.  S.  577,  25  L.  Ed. 
963,  a  bill  was  filed  against  the  principal  defendant  to  reform  a 
deed  executed  to  a  deceased  person,  and  to  declare  a  trust  with  re- 
spect to  the  land  conveyed.  The  executors  of  such  deceased  per- 
son, who  were  citizens  of  the  same  state  with  the  complainant,  were 
also  made  defendants,  that  they  might  be  compelled,  upon  decree 
declaring  the  trust,  to  convey  the  title  derived  by  them  from  such 
deceased  person.  It  was  held  that  they  were  merely  formal  parties 
to  the  suit,  and,  jurisdiction  as  between  the  complainant  and  the 
principal  defendant  being  undoubted,  that  jurisdiction  could  not 
be  defeated  by  the  joinder  of  formal  parties  whose  citizenshipi  was 
the  same  as  that  of  the  complainant.  In  Barney  v.  Latham,  103  U. 
S.  205,  26  L.  Ed.  614,  a  citizen  of  Minnesota  and  a  citizen  of  Indiana 
brought  suit  against  citizens  of  New  York,  Massachusetts,  and  Wis- 
consin, and  a  land  company,  a  citizen  of  Minnesota.  An  accounting 
was  sought  with  respect  to  moneys  received  by  the  individual  defend- 
ants upon  the  sale  of  certain'  lands,  in  which  it  was  claimed  the  an- 
cestors of  the  complainants  were  interested,  and  also  with  respect 
to  like  lands  which  the  individual  defendants  had  caused  to  be  con- 
veyed to  the  land  company,  that  that  company  should  convey  to  the 
complainants  their  proportionate  interest  in  the  land.  It  was  held 
that  there  waa  a  separable  controversy  between  the  complainant 
and  the  defendant  company,  which  could  be  determined,  as  between 
them,  without  the  intervention  of  the  land  company;  and  that'  the 
suit  was,  therefore,  proi)erly  removable.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Harlan  observes  (pages  214,  216,  103  U.  S., 
and  page  518,  26  L.  Ed.): 

"We  have  endeavored  to  show  that  the  land  company  was  not  an  indispensa- 
ble party  to  the  controversy  between  the  plaintiffs  and  the  defendants,  citizens 
of  New  York,  Wisconsin,  and  Massachusetts.  Whether  those  defendants  and 
the  land  company  were  not  proper  parties  to  the  suit,  we  do  not  now  decide. 
♦  •  •  A  defendant  may  be  a  proper,  but  not  an  Indispensable,  party  to 
the  relief  asked.  In  a  variety  of  cases  it  is  in  the  discretion  of  the  plaintiff 
as  to  whom  he  will  join  as  defendant.  Consistently  with  the  established 
mles  of  pleading,  he  may  be  governed  often  by  considerations  of  mere  con- 
venience; and  it  may  be  that  there  was  or  is  such  a  connection  between  the 
various  transactions  set  out  in  the  complaint  as  to  make  aU  of  the  defendants 
proper  parties  to  the  suit,  and  to  every  controversy  embraced  by  it.  •  ♦  • 
We  are  of  the  opinion  that,  upon  the  filing  of  the  petition  and  bond  of  the 
individual  defendants  in  the  separable  controversy  between  them  and  the  plain- 
tiffs, the  entire  suit,  although  all  of  the  defendants  may  have  been  proper  par- 
ties thereto,  was  removed  to  the  circuit  court  of  the  United  States,  and  that  the 
order  remanding  it  to  slate  court  was  erroneous." 

In  Bacon  v.  Rives,  106  U.  S.  99,  1  Sup.  Ot.  3,  27  L,  Ed.  69,  an  ao- 
counting  was  sought  by  the  complainant  against  the  principal  de- 
fendant, as  between  whom  the  federal  court  had  undoubted  juris- 
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diction.  The  other  defendants,  who  had  like  citizenship  with  the 
complainant,  were  trustees  of  an  estate  in  which  the  principal  de- 
fendant was  interested,  and  the  bill  asked  for  a  decree  against  the 
defendant's  trustees  for  the  amount  of  the  principal  defendant's  in- 
terest in  the  estate,  in  satisfaction,  in  whole  or  in  part,  of  the  part 
which  might  be  adjudged  against  the  principal  defendant  upon  the 
accounting.  The  court  held  that,  while  the  trustees  were  proi)er  par- 
ties to  the  suit,  they  were  neither  indispensable  nor  necessary  par- 
ties, and  jurisdiction  of  the  federal  court  was  not  devested  by  their 
joinder.  We  are  referred  to  several  cases  in  the  supreme  court 
which  are  supposed  by  counsel  to  hold  a  different  doctrine,  and  to 
establish  that  the  trustees  here  are  indispensable  parties  to  the  suit. 
We  think  that  the  effect  of  these  decisions  has  been  misconceived. 
Corbin  v.  Van  Brunt,  105  U.  S.  576,  26  L.  Ed.  1176;  Winchester  v. 
Loud,  108  U.  S.  130,  2  Sup.  Ot.  311,  27  L.  Ed.  677;  Thayer  v.  Asso- 
ciation, 112  U.  S.  717,  5  Sup.  Ct.  365,  28  L.  Ed.  864;  Crump  v.  Thur- 
ber,  115  U.  S.  56,  5  Sup.  Ct.  1154,  29  L.  Ed.  328;  Insurance  Co.  v. 
Huntington,  117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898;  Brooks 
V.  Clark,  119  U.  S.  502,  7  Sup.  Ot.  301,  30  L.  Ed.  482;  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed.  528;  Wilson  v.  Os- 
wego Tp.,  151  U.  S.  56,  14  Sup.  Ct.  259,  38  L.  Ed.  70;  Merchants' 
Cotton-Press  &  Storage  Co.  v.  North  American  Ins.  Co.,  151  TJ.  S. 
368,  14  Sup.  Ct.  367,  38  L.  Ed.  195.  Wliether  one  is  an  indispensable 
party,  or  a  mere  formal  party,  depends  upon  the  case  made;  and 
a  brief  reference  to  the  facts  in  each  of  these  cases  will,  we  think, 
establish  that  the  decisions  are  in  accord  with  the  principle  herein 
asserted. 

In  Corbin  v.  Van  Brunt  the  action  was  in  ejectment  by  citizens 
of  the  state  of  New  York  against  a  corporation  of  the  same  state, 
and  individual  defendants,  residents  of  other  states,  to  recover  pos- 
session of  certain  premises  in  the  state  of  New  York.  As  shown 
by  the  court,  there  was  no  sort  of  separable  controversy  authorizing 
a  removal  of  the  cause. 

In  Winchester  v.  Loud,  one  of  two  grantors,  both  citizens  of  Michi- 
gan, filed  his  bill  against  three  trustees,  two  of  whom  were  citizens 
of  Michigan,  and  one  of  whom  was  a  citizen  of  Massachusetts,  and 
against  the  other  debtor,  a  citizen  of  Michigan,  and  the  holder  of 
the  debt,  a  citizen  of  Massachusetts,  asking  for  an  accounting  by 
the  trustees  with  respect  to  property  conveyed  to  them  in  trust  to 
secure  the  debt,  for  a  removal  of  two  of  the  trustees,  and,  upon 
payment  of  the  debt,  for  a  conveyance  of  property  conveyed  in 
trust.  It  was  held  there  was  no  separable  controversy.  The  state- 
ment of  the  case  is  all-sufficient  to  show  its  irrelevancy  to  the  case 
in  hand. 

In  Thayer  v.  Association  the  parties  in  a  trust  deed  given  to  se- 
cure a  debt  brought  suit  against  the  trustee  and  the  claimant  of  the 
debt,  alleging  that  the  trustee  was  proceeding  to  sell  the  properly 
conveyed  in  trust  for  nonpayment  of  the  debt  secured  thereby;  that 
the  debt  had  in  fact  been  paid,  and  sought  a  decree  so  adjudging, 
a  release  of  the  mortgaged  property  from  the  trustee,  and  that  the 
sale  be  enjoined.    The  trustee  was  a  citizen  of  the  state^-of  whic^ 
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the  complainants  were  citizens.  It  was  held  that  the  federal  court 
had  no  jurisdiction,  and  that  the  trustee  was  an  indispensable  party 
to  such  a  suit.  The  legal  title  of  the  trustee  was  sought  to  be  ex- 
tinguished, and  that  could  not  be  done  in  a  suit  to  which  he  was  not 
a  party. 

In  Oump  V.  Thurber  the  complainant  brought  suit  against  a  cor- 
poration of  the  state  of  which  he  was  a  citizen,  and  against  others, 
residents  of  other  states,  to  declare  certain  stock  of  the  corpora- 
tion standing  in  the  name  of  one  of  the  defendants,  and  held  by  an- 
other of  the  defendants,  to  be  owned  by  the  complainants,  and  that 
the  corporation  defendant  cancel  upon  its  books  ihe  shares  so  stand- 
ing in  the  name  of  the  defendant,  and  issue  to  the  complainant  cer- 
tificates for  such  shares.  To  such  a  suit  the  corporation  was  an  in- 
dispensable party,  and  jurisdiction  was  rightly  denied. 

In  Insurance  Co.  v.  Huntington  the  complainant,  a  citizen  of 
New  York,  brought  in  a  state  court  of  the  state  of  Ohio  a  creditors* 
bill  to  obtain  satisfaction  of  his  judgment  out  of  the  incumbered 
real  estate  of  the  debtor  by  a  sale  and  distribution  of  the  proceeds 
among  the  lienholders.  One  of  the  lienholders,  a  citizen  of  the  state 
of  Pennsylvania,  answered  to  the  suit,  claiming  a  first  lien  upon  the 
incumbered  property,  and  asking  that  the  property  be  sold,  and  the 
proceeds  first  applied  to  the  payment  of  its  mortgage,  and  then 
sought  to  remove  the  case  from  the  state  court  into  the  federal  court 
on  the  ground  of  a  separable  controversy.  The  court  held  that  there 
was  no  separable  controversy;  that  the  purpose  of  the  suit  was  a 
decree  subjecting  the  proi)erty  to  sale  discharged  of  all  incum- 
brances, and  the  distribution  of  the  proceeds  among  the  various  lien- 
holders according  to  priority  of  the  various  liens  as  they  should  be 
determined  by  the  court;  that  there  was  but  a  single  cause  of  action, 
to  wit,  an  equitable  execution  of  a  judgment  against  the  property; 
that  the  cause  of  action  was  indivisible,  and  that,  while  there  might 
be  separate  defenses,  these  did  not  constitute  separate  controversies, 
within  the  meaning  of  the  act;  that  the  issue  presented  by  the  sepa- 
rate answers  was  merely  an  incident  to  this  main  contention.  This 
case  is  without  relevancy  to  the  one  before  us. 

In  Brooks  v.  Clark  there  was  a  joint  cause  of  action  against  two 
defendants,  one  of  whom  had  community  of  citizenship  with  the 
plaintiff,  and  after  judgment  in  the  state  court  was  let  in  to  defend, 
and  then  sought  to  remove  the  cause  to  the  federal  court.  There 
was  no  separable  controversy,  and  neither  defendant  was  a  formal 
party. 

In  Torrence  v.  Shedd  the  complainant  brought  suit  in  partition 
against  over  90  defendants,  claiming  title  to  an  undivided  one-third 
through  conveyance  by  one  Sorin,  and  seeking  to  have  assigned  to  all 
the  tenants  in  common  their  shares  in  severalty.  Most  of  the  de- 
fendants answered,  denying  the  title  of  plaintiff,  and  asserting  title 
in  themselves.  Afterwards  Sorin  was  allowed  to  intervene  and  an- 
swer and  to  file  a  cross  bill,  asserting  that  the  complainant's  title 
was  held  in  tni^  for  the  cross  complainant;  that  the  plaintiff  had, 
in  violation  of  his  trust,  refused  to  reconvey  to  Sorin,  but  had  con- 
tracted to  sell  to  one  Brown.    He  sought  a  decree,  and  claimed  an 
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equitable  title  in  whatever  of  the  land  should  be  set  off  to  the  plain- 
tiff. It  was  urged  that  this  controversy  between  the  complainant 
and  Sorin  presented  a  separable  controversy,  which  could  be  wholly 
detennined  as  between  them,  and  that  the  case  was,  therefore,  prop- 
erly removable  into  the  federal  court.  But  it  was  held  otherwise, 
Mr.  Justice  Gray,  speaking  for  the  court,  declaring  (page  532,  144 
U.  S.,  page  728,  12  Bup.  Ot.,  and  page  532,  36  L.  Ed.): 

**The  object  of  the  suit  was  not  merely  the  establishment  of  the  title  of  the 
plaintiff  In  an  undivided  share  of  the  land,  but  It  was  the  partition  of  the 
whole  land,  and  the  conversion  of  his  undivided  share  into  an  entire  estate 
in  a  proportional  part,  as  well  as  the  establishment  of  his  title  against  all  the 
defendants.  The  controversy  between  the  plaintiff  and  Brown  and  Sorin  re- 
lated only  to  the  title  claimed  by  the  plaintiff  in  an  undivided  share.  Sorln's 
whole  claim  was  of  an  equitable  estate  in  whatever  should  be  set  off  to  the 
plaintiff,  and  the  other  defendants  denied  that  either  the  plaintiff  or  Brown 
or  Sorin  had  any  title  whatever.  Neither  of  the  three,  therefore,  could  recover 
Judgment  setting  off  to  him  any  share  in  the  land  without  establishing  a  title, 
not  only  as  between  themselves,  but  also  as  against  all  the  other  defendants. 
The  inevitable  result  is  that  .the  controversy  of  the  plaintiff  and  Brown  with 
Sorin  was  merely  incidental  to  the  main  object  of  the  suit  could  not  be  deter- 
mined as  between  them  without  the  presence  of  the  other  defendants,  and  did 
not  constitute  such  a  separate  controversy  as  would  Justify  a  removal  into  the 
circuit  court  of  the  United  States." 

This  case  certainly  does  not  bear  upon  the  one  before  us. 

In  Wilson  v.  Oswego  Township  a  suit  was  brought  by  one  claim- 
ing to  be  the  owner  of  certain  bonds  which  had  been  deposited  with 
a  bank  to  be  held  in  trust  for  him,  and  to  be  delivered  to  him  upon 
the  completion  by  him  of  certain  work.  The  complainant  sought 
for  the  delivery  of  the  bonds  to  him  in  pursuance  of  the  trust  deed. 
It  was  held  that  the  bank,  being  bailee  and  trustee  of  the  bonds, 
was  an  indispensable  party,  as,  of  course,  it  was. 

In  Merchants'  Cotton-Press  &  Storage  Co.  v.  North  American  Ins. 
Co.  the  case  is  thus  stated  in  the  report: 

"A  railroad  company  agreed  with  a  cotton-compress  company  that  the  lat- 
ter should  receive  and  compress  all  the  cotton  which  the  railroad  might  have 
to  transport  in  compressed  condition,  and  that  it  should  insure  the  same  for 
the  benefit  of  the  railroad  company,  or  of  the  owners  of  the  cotton,  for  a  cer- 
tain compensation,  which  the  railroad  company  agreed  to  pay  weekly.  It 
was  further  agreed  that  the  compress  company,  on  receiving  the  cotton,  was 
to  give  receipts  therefor,  and  that  the  railroad  company,  on  receiving  such  a 
receipt,  was  to  issue  a  bill  of  lading  in  exchange  for  it  Cotton  of  the  value 
of  $700,000,  thus  deposited  with  the  compress  company  for  compress  and 
transportation,  was  destroyed  by  fire.  That  company  had  taken  out  policies 
of  insurance  upon  it,  but  to  a  less  amount,  in  aU  of  which  the  compress  com- 
pany was  named  as  the  assured,  but  In  the  body  of  each  policy  it  was  stated 
that  it  was  issued  for  the  benefit  of  the  railroad  company  or  of  the  owners. 
The  various  owners  of  the  cotton  further  insured  their  respective  interests 
in  other  insurance  companies,  called  in  the  litigation  the  'Marine  Insurance 
Companies.'  After  the  fire,  the  amounts  of  the  several  losses  were  paid  to 
the  assured  by  the  several  marine  companies.  In  an  action  in  the  courts  of 
Tennessee  to  settle  the  rights  of  the  parties,  the  supreme  court  of  that  state 
held  (Lancaster  Mills  v.  Merchants*  Cotton-Press  CJo.,  89  Tenn.  1,  14  S.  W. 
317;  Demming  v.  Merchants'  Cotton  &  Storage  Co.,  90  Tenn.  306,  17  S.  W. 
89)  that  the  companies  so  paying  were  entitled  to  be  subrogated  to  the  rights 
of  the  owners  or  consignees  against  the  railroad  company  under  Its  bill  of 
lading,  and  that  the  railroad  company  was  entitled  to  have  the  insurance 
which  had  been  taken  out  by  the  compress  company  collected  for  its  benefit 
The  railroad  company  not  being  party  to  those  suits,  the  marine  insurance 
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eompanles  filed  their  bill  In  equity  in  a  state  court  in  Tennessee  against  the 
compress  company,  the  several  persons  who  had  insured  the  destroyed  cotton 
for  it,  and  the  railroad  company,  to  reach  and  subject  the  fire  insurance  taken 
out  by  the  compress  company  for  the  benefit  of  the  railroad  company,  and 
for  other  relief  set  forth  In  the  bill.  The  plaintiffs  In  the  suit  were  a  corpora- 
tion under  the  laws  of  Pennsylvania,  a  corporation  under  the  laws  of  New 
York,  and  a  corporation  under  the  laws  of  Rhode  Island,  on  behalf  of  them- 
selves and  of  all  other  companies  standing  in  like  position.  On  the  other  side 
were  two  corporations  under  the  laws  of  Pennsylvania,  two  corporations  un- 
der the  laws  of  Great  Britain,  a  corporation  under  the  laws  of  New  York, 
certain  residents  of  Rhode  Island,  certain  citizens  of  New  York,  certain  citi- 
zens of  Tennessee,  two  aliens,  and  forty-four  insurance  companies  of  West 
Virginia,  Pennsylvania,  New  York,  Illinois,  Louisiana,  Wisconsin,  Alabama, 
Connecticut,  Ohio,  Texas,  Indiana,  and  Great  Britain.  The  defendants  peti- 
tioned for  the  removal  of  the  cause  to  the  circuit  coun  of  the  United  States, 
on  the  ground  that  the  controversy  was  wholly  between  citizens  of  different 
states,  or  between  citizens  of  one  or  more  of  the  several  states  and  foreign 
citizens  and  subjects,  and  that  the  same  could  be  fully  determined  as  between 
them.  The  petition  was  denied,  and  the  cause  proceed  to  judgment  in  the 
state  court." 

The  opinion  is  exhaustive  upon  the  facts  declared,  and  satis* 
factorily  establishes  that  both  the  railroad  coippany  and  the  com- 
press company  were  indispensable  parties  to  the  suit,  and  that,  there- 
fore, the  case  was  not  removable.  We  have  not  been  able  to  per- 
ceive that  the  ruling  there  in  the  slightest  degree  antagonizes  the 
ground  upon  which  the  question  here  presented  must  be  determined^ 
but,  as  we  think,  inferentially  affirms  our  position. 

We  have  thus  reviewed,  possibly  at  unnecessary  length,  the  cases 
in  the  supreme  court  having  relation  to  the  subject  of  removal  of  a 
separable  controversy,  and  they  confirm  us  in  our  opinion  that  in 
the  case  before  us  the  only  controversy  is  between  the  complainant 
and  the  individual  defendants,  and  that,  while  it  may  have  been 
proper  enough  to  join  the  trustees  as  parties  defendant,  they  were 
not  indispensable  or  necessary  parties  to  the  bill,  but  merely  formal 
parties,  without  whose  presence  the  right  as  between  the  complain- 
ant and  the  individual  defendants  could  be  fully  determined;  and 
that  the  presence  of  the  trustees  as  parties  defendant  cannot,  be- 
cause of  tiie  community  of  citizenship  of  one  of  them  with  the  com- 
plainant, oust  the  federal  court  of  jurisdiction.  The  refusal  of  the 
lower  court  to  remand  the  cause  was  consequently  correct. 

This  conclusion  brings  us  to  the  questions  presented  upon  the 
merits  of  the  case.  We  are  not  advised  by  the  records  of  the  con- 
siderations which  led  the  court  below  to  dismiss  the  bill  without 
prejudice  to  the  right  of  the  complainant  to  assert,  in  the  foreclosure 
suit  brought  by  one  of  thfe  trustees  to  foreclose  the  trust  deed,  by 
answer  or  cross  bill,  the  matters  alleged  in  the  present  bill.  It  is 
manifest  that  neither  party  desired  such  disposition  of  the  case, 
since  both  have  appealed  from  the  decree.  Both  parties  had  pre- 
sented to  the  court,  by  pleadings  and  by  proofs,  their  respective 
claims,,  and  a  full  hearing  was  had.  There  would  seem  to  be  no  good 
reason  to  remand  the  parties  against  the  wishes  of  each  to  further 
litigation,  or  why  the  matter  in  dispute  should  not  have  here  final 
determination  upon  the  merits. 

Two  propositions  are  presented  to  our  consideration  by  counsel 
for  the  Lake  Street  Elevated  Railroad  Company  in  support  of  the  jq|^ 
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contention  that  a  decree  should  have  been  rendered  in  favor  of  the 
complainant  below,  which  we  will  consider  in  their  order.  It  is 
firstly  contended  that  the  f725,000  of  stock  which  Ziegler  received 
from  Underwood  and  Green,  the  contractors,  pursuant  to  the  un- 
derwriting agreement,  and  which  had  been  issued  by  the  company 
under  the  contract  between  them  and  the  company  for  the  con- 
struction of  the  railway,  was  so  issued  in  violation  of  section  13, 
art.  11,  of  the  constitution  of  the  state  of  Illinois,  repeated  in  chapter 
114,  §  21,  par.  22,  of  the  statutes  of  that  state  (3  Starr  &  0.  Ann.  St. 
18%,  p.  3236).    This  provision  is  as  follows: 

"No  such  corporation  shaU  issue  any  stock  or  bonds,  except  for  money, 
labor  or  property  actuaUy  received  and  applied  to  the  purposes  for  which  such 
corporation  was  organized.  All  stock  dividends,  and  other  fictitious  increase 
of  the  capital  stock  or  indebtedness  of  any  such  corporation,  shall  be  void." 

This  clause  of  the  constitution  has  received  construction  by  the 
supreme  court  of  the  state  in  Railroad  Co.  v.  Thompson,  103  HI.  187. 
It  was  there  held  that  the  object  of  the  provision  "was  to  prevent 
reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense 
of  building  a  railroad,  or  of  accomplishing  some  other  legitimate 
corporate  purjwse,  from  fraudulently  issuing  and  putting  upon  the 
market  bonds  or  stocks  that  do  not  and  are  not  intended  to  repre- 
sent money  or  property  of  any  kind,  either  in  possession  or  in  ex- 
pectancy; the  stock  or  bonds  in  such  case  being  entirely  fictitious. 
But  it  was  not  intended  by  that  provision  to  interfere  with  the  usual 
and  customary  methods  of  raising  funds  by  railroad  companies  by 
the  issue  of  their  stock  or  bonds  for  the  purpose  of  building  their 
roads,  or  of  accomplishing  other  legitimate  corporate  purposes." 
This  construction  was  approved  by  the  supreme  court  of  lie  United 
States  in  Railroad  Co.  v.  Dow,  120  U.  6.  287,  7  Sup.  Ot.  482,  30  L.  Ed. 
595,  where  a  similar  constitutional  provision  of  the  state  of  Arkansas 
was  considered.  There  it  was  claimed  that  the  bonds  issued  by 
the  railway  company  were  void  because  issued  in  contravention  of 
the  constitutional  provision.  The  entire  issue  of  bonds,  amounting 
to  f  2,600,000,  and  the  entire  issue  of  stock,  amounting  to  f  1,300,000, 
were  given  in  consideration  of  the  conveyance  to  the  company  of 
the  property  of  a  predecessor  company,  bought  by  the  trustees  under 
a  mortgage  foreclosure.  The  value  of  the  property  conveyed  did  not 
exceed  the  par  value  of  the  stock  so  given,  and  the  contention  was 
that  the  f2,600,000  of  bonds  were  given  without  consideration  re- 
ceived in  money  or  property,  and  so  within  the  prohibition  of  the 
constitution.  This  court  overruled  this  contention,  and  held  the 
bonds  valid.  Mr.  Justice  Harlan,  speaking  for  the  court  {pBjge  298, 
120  U.  S.,  page  487,  7  Sup.  Ct,  and  page  600,  30  L.  Ed.),  says: 

'The  prohibition  against  the  issuing  of  stock  or  bonds,  except  for  money 
or  property  actually  received  or  labor  done,  and  against  the  fictitious  Increase 
of  stock  or  indebtedness,  was  intended  to  protect  stockholders  against  spolia- 
tion, and  to  guard  the  public  against  securities  that  were  absolutely  worth- 
less. One  of  the  mischiefs  sought  to  be  remedied  is  the  flooding  of  the  mar- 
ket with  stock  and  bonds  that  do  not  represent  anything  whatever  of  sub- 
stantial value.  In  reference  to  a  provision  in  the  constitution  of  lUlnois 
adopted  in  1870,  containing  a  prohibition,  as  to  railroad  corporations,  siraUar 
to  that  imposed  by  the  Arkansas  constitution  upon  all  private  corporations, 
the  supreme  court  of  the  former  state,  in  Railroad  Co.  v.  Thompson,  103  HI. 
187,  201,  said:   'The  latter  part  of  the  clause  of  the  constitutionrln  question^ 
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which  declares  that  all  stocks,  dhidends,  and  other  fictitious  Increase  of  the 
capital  stock  or  indebtedness  of  such  corporation  shall  be  void,  we  think 
clearly  points  out  the  chief  object  which  the  constitutional  convention  sought 
to  accomplish  In  adopting  it;  and  to  this  we  must  look,  in  a  large  degree,  for 
a  solution  of  the  language  which  precedes  it  The  object  was,  doubtless,  to 
prevent  reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense 
of  building  a  railroad,  or  of  accomplishing  some  other  legitimate  corporate 
purpose,  from  fraudulently  issuing  and  putting  upoi  the  market  bonds  or 
stock  that  do  not,  and  are  not  intended  to,  represent  money  or  property  of  any 
kind,  either  in  possession  or  expectancy,  the  stock  or  bonds  in  such  case  being 
entirely  fictitious.  •  •  ♦»  Under  this  provision  of  the  constitution,  rail- 
road companies  have  no  right  to  lend,  give  away,  or  sell  on  credit  their  bonds 
or  stock,  nor  have  they  right  to  dispose  of  either,  except  for  a  present  con- 
sideration, and  for  a  corporate  purpose."  "Recurring  to  the  language  em- 
ployed in  the  Arkansas  constitution,  we  are  of  opinion  that  it  does  not  neces- 
sarily indicate  a  purpose  to  make  the  validity  of  every  issue  of  stock  or  bonds 
by  a  private  corporation  depend  upon  the  inquiry  whether  the  money,  prop- 
erty, or  labor  actually  received  therefor  was  of  equal  value  In  the  market 
with  the  stock  or  bonds  so  issued.  It  is  not  clear,  from  the  words  used,  that 
the  framers  of  that  instrument  intended  to  restrict  private  corporations — at 
least,  when  acting  with  the  approval  of  their  stockholders— in  the  exchange 
of  their  stock  or  bonds  for  money,  property,  or  labor  upon  such  terms  as  they 
deem  proper;  provided,  always,  the  transaction  is  a  real  one,  based  upon  a 
present  consideration,  and  having  reference  to  legitimate  corporate  purposes, 
and  is  not  a  mere  device  to  evade  the  law  and  accomplish  that  which  Is  for- 
bidden. We  cannot  suppose  that  the  schema  whereby  the  appellant  acquired 
the  property,  rights,  and  privileges  in  question  for  a  given  amount  of  Its  stock 
and  bonds  falls  within  the  prohibition  of  the  state  constitution.  The  benefi- 
cial owners  of  such  interests  had  the  right  to  fix  the  terms  upon  which  they 
would  surrender  those  interests  to  the  corporation  of  which  tiiey  were  to  be 
the  sole  stockholders.*' 

These  cases  speak  authoritatively  to  us  the  construction  to  be  given 
the  constitutional  provision  under  consideration  and  the  principle 
upon  which  we  are  to  determine  whether  the  facts  here  involved  place 
the  issue  of  stock  in  question  under  the  ban  of  the  constitutional 
provision.  The  subscription  by  Miller  antedated  the  contract  be- 
tween the  company  and  Underwood  and  Green  by  some  months.  He 
was,  without  doubt,  pecuniarily  irresponsible.  We  are  not  informed 
of  the  object  and  purpose  of  his  subscription,  but  the  fact  of  his 
pecuniary  irresponsibility  does  not,  of  itself,  render  void  the  stock  is- 
sued thereon.  It  is  a  circumstance  to  be  considered  in  connection 
with  all  the  facts  of  the  case  to  ascertain  whether  that  stock  was  is- 
sued without  consideration,  and  was  fictitious.  His  subscription 
was  approved,  and  the  notes  he  was  to  give  therefor  were  later  on  ac- 
cepted by  the  board  of  directors  upon  the  condition  that  the  con- 
tractors would  accept  the  notes  as  so  much  paid  upon  the  contract 
for  the  construction  of  the  road.  We  are  not  advised  of  the  trans- 
action as  between  the  contractors  and  Miller,  but  presumably  they 
received  from  him  the  stock,  and  the  bill  so  treats  the  fact  to  be. 
The  transaction  was  probably  a  device  to  carry  into  effect  the  prior 
subscription  of  Miller,  and  to  transfer  the  stock  to  the  contractors 
in  part  payment  of  their  work  on  account.  This  conclusion  is  forti- 
fied by  the  fact  that  the  original  capital  stock  amounted  to  t5,0(K),000, 
of  which  $3,500,000  had  been  issued,  and  the  balance  was  unissued, 
and  represented  by  the  Miller  subscription;  and  that,  to  carry  out 
the  contract  with  Underwood  and  Green,  the  stockholders  of  the 
company  voted  to  increase  the  capital  stock  to  $10,000,000,  and,  as      t 
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the  contractors  were  to  receive  under  their  contract  16,500,000  of 
stock,  that  amount  was  made  up  of  the  increase  of  stock  and  the 
amount  subscribed  by  Miller.  THie  pecuniary  irresponsibility  of  Mil- 
ler cannot,  therefore,  as  we  think,  affect  the  question,  since  that 
stock  was  issued  in  consideration  of  the  work  performed  by  the  con- 
tractors, and  was  applied  as  so  much  paid  on  the  contract  The  like 
result  follows  with  respect  to  the  stock  issued  to  Underwood  and 
Green.  It  was  issued  in  payment  of  work  done  under  contract,  their 
subscription  thereto  in  May,  1893,  being  merely  formal,  and  to  en- 
able the  issuing  of  stock  to  them  for  work  done. 

It  is  urged  tiiat  the  value  of  the  road  constructed  did  not  exceed 
(^,500,000,  and  that  the  contract  was  improvident,  and  is  presumed 
to  be  fraudulent  We  cannot  concur  in  this  contention.  In  the 
straitened  condition  of  the  company  at  the  time  of  the  contract  the 
directors  seemed  to  have  done  the  best  they  could  to  procure  the  con- 
struction of  the  road  upon  as  favorable  terms  as  could  be  obtained. 
The  contract  appears  to  have  been  made  in  entire  good  faith  upon 
their  part.  With  f  3,500,000  of  stock  and  f  812,000  of  bonds  out- 
standing, but  one  mile  of  the  road  had  been  constructed,  and  the  com- 
pany was  without  means  to  continue  the  enterprise.  They  bargained 
fairly  with  the  contractors  with  respect  to  the  price  to  be  paid. 
That  price  cannot  be  measured  by  the  face  value  of  the  bonds  and 
stock  to  be  received  by  the  contractors.  The  stock  was  manifestly 
of  but  little,  if  any,  value,  and  that  purely  speculative.  The  bonds 
were  comparatively,  valueless  until  completion  of  the  road,  and,  al- 
though disposed  of  by  the  contractors  under  the  underwriting  agree- 
ment at  90  cents  on  ihe  dollar,  had,  after  the  completion  of  the  road, 
a  market  value  of  but  52  cents  on  the  dollar.  If  any  one  has  lost 
by  the  transaction,  it  is  not  th3  complainant  company,  but  those 
who,  under  the  underwriting  agreement,  and  for  the  purpose  of 
carrying  out  a  public  enterprise,  invested  their  money  in  these  bonds 
at  a  price  in  excess  of  their  real  value.  This  is  not,  we  think,  a  case 
of  fictitious  and  speculative  issue  of  stock  without  consideration, 
within  the  meaning  of  the  constitutional  provision,  as  construed  in 
the  cases  quoted.  It  possibly  may  be  better  in  the  long  run  if  the 
law  should  provide  that  all  subscriptions  of  stock  could  be  paid  only 
in  cash.  This  would  doubtless  prevent  the  floating  of  wild  and 
chimerical  schemes  by  which  loss  is  entailed  upon  a  community. 
But  it  must  not  be  forgotten  that  men  will  not  invest  large  capital 
in  speculative  and  hazardous  enterprises  without  being  assured  that, 
in  case  of  success,  they  shall  receive  a  profit  corresponding  relatively 
to  the  risk  assumed.  Whatever  may  be  the  correct  solution  of  the 
problem,  the  law  does  not  require  payment  of  subscription  of  stock 
to  be  in  cash.  It  may  be  paid  for  in  work,  labor,  material,  or  serv- 
ice rendered.  We  sit  to  declare,  not  to  make,  the  law,  and  are  un- 
able to  condemn  the  transaction  in  question  as  within  the  ban  of 
the  constitutional  provision. 

But  if  this  were  otherwise,  and  the  constitutional  provision  de- 
nounces this  issue  of  stock,  the  act  was  ultra  vires  the  corporation, 
and  the  stock  was  void,  not  merely  voidable.  Bank  v.  Kennedy,  167 
U.  S.  363,  17  Sup.  Ct  831,  42  L.  Ed.  198.    It  had  no  valWity  in  the 
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hands  of  a  bona  fide  purchaser  for  value,  without  notice.  The  com- 
plainant has  not  suffered  pecuniary  injury  by  its  issue,  and  cannot 
call  upon  Ziegler  to  account  for  what  he  received  upon  its  sale,  for 
that  would  l^  to  affirm  a  void  transaction;  to  both  reprobate  and 
approbate. 

It  is  further  urged  by  the  Lake  Street  Elevated  Railroad  Company 
that,  where  defaidt  has  occurred  in  the  payment  of  a  large  bonded 
indebtedness,  and  an  overwhelming  majority  of  the  bondholders  de- 
sire to  prevent  foreclosure  through  some  scheme  of  reorganization, 
or  by  scaling  the  bonds,  it  is  competent  for  a  court  of  equity,  to 
whom  the  minority  bondholders  have  applied  for  relief,  to  ascertain 
the  interest  of  such  minority  holders  in  the  proi)erty  and  secure 
the  same  to  them  without  foreclosure  and  sale.  We  need  not,  in 
the  present  case,  assent  to  or  dissent  from  the  proposition  in  the 
general  terms  in  which  it  is  stated,  for  there  are  several  sufficient 
reasons  which  render  the  suggestion  immaterial  to  the  case  in  hand. 
No  bondholder  has  here  applied  to  the  court  for  affirmative  relief. 
The  action  is  by  the  debtor  to  declare  certain  bonds  and  stock  to 
have  been  improperly  acquired  by  one  of  its  directors.  Its  bill  sug- 
gests no  Such  state  of  facts  as  are  involved  in  the  proposition,  and 
seeks  relief  upon  no  such  predicate.  It  doubtless  is  true  that  a  court 
of  equity,  taking  upon  itself  in  foreclosure  proceedings  the  adminis- 
tration of  a  public  enterprise,  will  view  favorably,  and  lend  all  proper 
aid  to,  a  plan  of  reorganization  which  is  fair  and  just.  But  no  such 
case  is  presented  by  this  bill.  It  was  broadly. suggested  at  the  bar 
that  upon  the  facts  disclosed  the  time  was  ripe  and  the  occasion 
fit  for  a  court  of  equity  to  take  a  step  in  advance,  and  to  declare 
that  it  could  rightly  determine  the  propriety  of  a  scheme  of  reor- 
ganization, and  compel  recalcitrant  bondholders  to  comply  with  it. 
This  is  certainly  a  startling  proposition,  suggesting  a  wide  dei>arture 
from  precedent,  and  a  great  enlargement  of  equity  power.  If  the 
case  before  us  were  one  in  which  tiie  proposition  could  be  properly 
considered,  it  might  be  suggested  that  every  one  interested  in  an 
enterprise  must  determine  for  himself  whether  he  will  continue  in 
it  or  abandon  it;  that  a  creditor  must  determine  for  himself  whether 
he  shall  abate  his  claim  or  contend  for  the  full  amount.  While  a 
court  of  equity  will  not  lend  a  hdping  hand  to  an  importunate  cred- 
itor to  exact  an  inequitable  demand,  it  may  be  suggested  that  here 
we  are  asked  by  the  corporation  debtor  to  compel  a  minority  of 
the  bondholders  to  scale  their  bonds,  and  to  accept  but  60  per  cent, 
of  the  face  value  of  the  bonds  upon  the  same  security  now  held  for 
their  face;  the  additional  guaranty  proposed,  if  not  ultra  vires  the 
proposed  corporation  guarantor,  being,  upon  the  facts  disclosed,  of 
doubtful  value,  if  not  wholly  worthless.  In  addition  to  this,  the 
stockholders  of  the  Lake  Street  Elevated  Railroad  Company,  who 
proposed  this  scheme,  and  in  whose  interest  we  are  asked  to  en- 
force it,  designed  to  make  no  sacrifice  on  their  part  in  placing  the 
company  in  a  position  to  meet  its  obligation.  If  the  scheme  should 
be  assented  to,  and  should  prove  successful,  the  bondholders  would 
abate  at  least  25  per  cent,  of  their  debt,  which  would  inure  to  the 
benefit  of  the  stockholders.    In  view  of  the  further  fact  thatra«L  it     t 
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is  said,  the  assenting  bonds  are  held  or  controlled  by  the  directors 
of  the  company,  we  should  hesitate  to  declare  that  th6  scheme  so 
abounds  with  equity  that  a  chancellor  should  delight  to  render  it  his 
aid  and  assistance  if  it  were  fit  for  him  in  any  case  to  exercise  the 
powers  of  a  court  of  equity  for  the  enforcement  of  a  scheme  of  reor- 
ganization. This,  however,  is  not  such  a  scheme,  but  the  mere  pro- 
posal of  a  debtor  to  its  creditors  to  compromise  the  debt. 

Upon  the  whole,  we  are  of  the  opinion  that  the  complainant's 
case  is  without  merit,  and  that  its  bUl  should  have  been  dismissed 
upon  the  merits.  The  appeal  of  the  Lake  Street  Elevated  Railroad 
Company  is  denied.  The  appeal  of  the  defendants  to  the  bill  is  sus- 
tained. The  decree  is  reversed,  and  the  cause  is  remanded  to  the 
court  below,  with  directions  to  enter  a  decree  dismissing  the  bill  for 
want  of  equity;  the  costs  of  both  appeals  to  be  taxed  against  the 
complainant  below. 


KIMBALL  V.  CITY  OP  CEDAR  RAPIDS  et  aL 

(Circuit  Court,  N.  D.  Iowa,  Cedar  Rapids  Division.    January  22,  1900.) 

Federal  JuRrsDiorioN— Action  by  Stockholders. 

A  suit  by  a  stockholder  in  a  waterworks  company  to  restrain  a  city 
from  putting  in  force  and  fixing  water  rates,  on  the  ground  that  they  are 
so  low  as  to  deprive  the  stock  of  any  earning  ability,  thus  depriving  com- 
plainant of  the  equal  protection  of  the  law,  in  violation  of  Const  Amend. 
14,  being  one  in  which  complainant  and  the  company  are  united  in  in- 
terest, though  the  latter  is  named  as  defendant,  a  federal  court  wiU  not 
refuse  to  entertain  Jurisdiction,  under  equity  rule  94,  as  being  framed  to 
Invoke  such  jurisdiction,  by  using  the  name  of  the  stockholder,  where,  if 
the  suit  was  brought  in  the  name  of  the  corporation.  Jurisdiction  would 
not  exist,  the  case  being  one  of  federal  cognizance  irrespective  of  citizen- 
ship. 

In  Equity,  Submitted  on  application  for  issuance  of  preliminary 
injunction. 

Charles  A.  Clark  &  Son,  for  complainant. 

John  N.  Hughes,  Jamison  &  Smyth,  Smith  &  Smithy  and  Bickel  & 
Crocker,  for  defendants. 

SHIBAS,  District  Judge.  From  the  averments  in  the  bill  filed  in 
this  case  it  appears  that  the  complainant  is  a  stockholder  in  the 
Cedar  Rapids  Water  Company,  and  in  that  capacity  he  seeks  by 
this  proceeding  to  restrain  the  city  of  Cedar  Rapids  and  its  ofQcials 
from  publishing  and  putting  in  force  an  ordinance  adopted  by  the 
city  council  fixing  the  rates  to  be  charged  by  the  waterworks  com- 
pany for  supplying  wate^  to  the  city  and  its  inhabitants,  it  being 
averred  that  the  rates  and  provisions  of  the  ordinance  adopted  are 
such  that  it  would  prevent  the  earning  of  sufficient  money  by  the 
company  to  enable  it  to  pay  a  dividend  to  the  stockholders  after 
providing  for  the  expenses  and  outlay  incident  to  the  management 
of  the  plant  of  the  waterworks  company  and  the  interest  upon  the 
bonded  debt  of  the  company;  and,  furthermore,  that  the  putting  in 
force  of  the  ordinance  would  be  a  violation  of  a  contract  now  in 
force  between  the  city  and  the  waterworks  company,  regulating^ 
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the  rates  to  be  charged  and  the  purposes  for  which  water  is  to  be 
furnished  for  city  use.  It  is  further  expressly  charged  in  the  bill 
that  the  effect  of  the  enforcement  of  the  ordinance  will  be  to  de- 
prive the  stock  in  the  waterworks  company  of  any  earning  ability, 
and  thus  complainant  will  be  deprived  of  his  property  without 
compensation,  and  therefore  without  due  process  of  law,  and  there- 
by complainant  will  be  deprived  of  the  equal  protection  of  the 
law  in  express  violation  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  It  is  further  averred  in  the  bill 
that  complainant  is  a  citizen  of  the  state  of  Massachusetts;  that 
the  waterworks  company  and  the  city  of  Cedar  Bapids  are  corpora- 
tions created  under  the  laws  of  the  state  of  Iowa;  that  the  indi- 
vidual defendants — ^being  the  mayor  and  other  city  officials — ^are 
all  citizens  of  Iowa;  and  that  complainant  owns  255  shares  of  stock 
in  the  waterworks  company,  of  the  par  value  of  fll,250.  The  case  is 
now  before  the  court  upon  an  application  for  a  preliminary  writ  of 
injunction  to  restrain  the  publication  and  putting  in  force  the  pro- 
posed ordinance  until  the  validity  thereof  is  heard  and  determined. 
The  defendants  named  in  the  bill  are  the  city  of  Cedar  Rapids,  the 
mayor,  aldermen,  and  recorder  of  the  city,  and  the  waterworks  com- 
pany. As  the  bill  is  framed  for  the  purpose  of  invoking  the  protec- 
tion of  the  provisions  of  the  federal  constitution,  and  as  the  matter 
involved  exceeds  |2,000  in  amount,  the  case  is  one  which  falls 
within  the  jurisdiction  of  this  court,  irrespective  of  the  citizenship 
of  the  parties  in  interest;  but  it  is  strongly  ui^ed  on  behalf  of  the 
city  and  its  officials  that  this  court  ought  not  to  take  jurisdiction 
of  the  bill  as  framed,  because  the  proceedings  are  instituted  by  a 
stockholder  of  the  waterworks  company  to  protect  rights  properly 
belonging  to  the  company  in  its  corporate  capacity;  that  it  appears 
that  the  company  has  already  brought  an  action  in  the  district 
court  of  Iowa  for  Linn  county  to  restrain  the  enforcement  of  the 
ordinance;  and  that  complainant  has  not  complied  with  the  require- 
ments of  equity  rule  94,  and  therefore  the  bill  should  be  dismissed. 
The  purposes  for  which  this  rule  was  promulgated  by  the  supreme 
court  are  clearly  set  forth  in  Hawes  v.  Oakland,  104  U.  S.  450,  26  L. 
Ed.  827,  it  being  therein  stated  that  the  rule  is  aimed  at  two  evils, — 
one  being  the  effort  to  invoke  federal  jurisdiction  wrongly  by  using 
the  name  of  a  stockholder  in  cases  wherein,  if  the  suit  was  brought 
in  the  name  of  the  corporation,  jurisdiction  in  the  federal  tribunal 
would  not  exist;  and  the  other  to  prevent  a  minority  of  the  stock- 
holders  from  controlling  and  dictating  the  action  of  the  corpora- 
tion in  matters  properly  within  the  control  of  the  directors  as  the 
representative  of  the  whole  body  of  the  stockholders.  In  the  case 
now  before  the  court,  as  already  stated,  it  is  one  within  federal  cog- 
nizance, irrespective  of  the  citizenship  of  the  parties,  and  therefore 
the  provisions  of  rule  94  cannot  be  invoked  on  the  ground  that  the 
suit  is  in  the  name  of  a  stockholder,  in  order  to  confer  jurisdiction 
on  this  court,  which  would  not  exist  if  the  suit  had  been  brought 
by  the  waterworks  company. 

Is  the  suit  open  to  the  objection  that  a  single  stockholder  is  seek- 
ing to  control  the  action  of  the  corporation,  and  is  thereby  usurping 
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the  power  of  control  confided  to  the  directors  of  the  company?  The 
object  of  the  bill  is  not  to  compel  or  restrain  action  on  part  of  the 
company,  its  directors  or  officers,  but  to  prevent  action  on  part  of 
the  city  of  Cedar  Rapids  which  it  is  averred  will  wholly  destroy  the 
value  of  complainant's  property,  to  wit,  the  shares  of  stock  by  him 
owned  in  the  waterworks  company.  In  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ot.  418,  42  L.  Ed.  819,  the  supreme  court  recognized 
the  right  of  individual  stockholders  in  railway  companies  to  bring 
bills  in  equity  in  the  federal  court  to  restrain  the  enforcement  of 
the  statute  adopted  by  the  legislature  of  the  state  of  Nebraska 
regulating  railway  charges,  on  the  ground  that  the  rates  prescribed 
were  insufficient  to  secure  just  compensation;  and  it  is  difficult  to 
see,  under  the  doctrine  of  that  case,  why  this  court  sL .  ild  refuse 
to  entertain  the  bill  filed  herein.  It  is  doubtless  true,  as  is  urged 
by  the  defendants,  that  the  complainant  and  the  water  company  are 
working  in  harmony  to  accomplish  the  same  end,  in  that  it  appears 
that  the  company,  as  already  stated,  has  instituted  a  suit  in  the  dis- 
trict court  of  linn  county  to  the  same  effect  as  is  sought  by  the 
bill  in  this  court;  but  this  fact  will  not  justify  the  court  in  holding 
that  this  suit  should  be  dismissed  because  thereby  the  single  stock- 
holder is  seeking  to  control  the  corporate  action  of  the  waterworks 
company  in  a  matter  properly  within  the  duties  and  powers  of  the 
board  of  directors.  There  is  force  in  the  contention  of  the  defend- 
ants that  the  company,  although  named  as  a  defendant  in  the  bill, 
is  in  fact  united  in  interest  with  complainant.  In  determining 
whether  the  actual  controversy  between  the  parties  is  one  of  which 
the  court  will  assume  jurisdiction  the  court  may  arrange  the  par- 
ties as  plaintiffs  or  defendants,  according  to  their  actual  interest  in 
the  subject-matter  of  the  suit,  having  the  right  to  disregard  the  po- 
sition assigned  them  by  the  pleader.  Harter  v.  Kemochan,  108 
U.  S.  562,  26  L.  Ed.  411.  Applying  this  principle  to  the  present 
case,  it  appears  that  in  fact  the  suit  embraces  a  controversy  upon 
one  side  of  which  the  parties  in  interest  are  the  complainant  and 
the  waterworks  company,  and  on  the  other  the  city  of  Cedar  Bapids 
and  its  officials;  and,  as  the  controversy  is  clearly  one  arising  un- 
der the  provisions  of  the  federal  constitution,  according  to  the  rul- 
ing of  the  supreme  court  in  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  418,  42  L.  Ed.  819,  no  reason  is  perceived  why  the  court  should 
refuse  to  take  jurisdiction  over  it.  As  the  court  takes  jurisdiction 
on  the  ground  that  in  truth  the  complainant  and  the  w^aterworks 
company  are  united  in  interest  in  the  case,  the  company  should,  by 
amendment  to  the  bill,  be  made  a  co-complainant  therein,  and,  that 
being  done,  the  suit  will  present  a  controversy  within  the  jurisdic- 
tion of  the  court. 

Upon  the  argument  several  questions  were  discussed  which  do 
not  properly  arise  upon  this  application  for  a  preliminary  injunc- 
tion, and  which  cannot  be  intelligently  presented  or  considered  un- 
til the  facts  are  brought  before  the  court.  For  the  present,  and  up- 
on the  showing  made  in  the  bill,  it  must  be  held  that  complainant 
is  entitled  to  the  preliminary  injunction  prayed  for,  and  it  is  there- 
fore ordered  that  upon  filing  with  the  clerk  a  bond  in  thii^um  of 
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95,000  conditioned  to  pa j  all  costs  and  damages  that  may  be  award- 
ed defendants  by  reason  of  the  issuance  of  the  injunction,  with  sure- 
ties to  be  approved  by  the  clerk  of  this  court  or  his  deputy  at  Ce- 
dar Rapids,  a  writ  of  preliminary  injunction  under  the  seal  of  the 
court  shall  be  issued  aa  prayed  for  in  the  bill  herein  filed. 


McILWAINE  et  al.  t.  BLLINGTON  et  aL 

(Circuit  Court,  W.  D.  North  Carolina,  Fourth  Clrcalt.    January  24,  1900,) 

Clbbk  of  Court— Peks— Preparing  Record  for  Appeal. 

The  document  required  by  Clr.  Ct  App.  Kule  14  (31  C.  0.  A.  dv.,  90 
Fed.  civ.),  on  appeal  thereto,  consisting  of  a  true  copy  of  the  record  In  the 
trial  court,  bfll  of  exceptions,  assignments,  and  all  proceedings  In  the  cause, 
Including  the  opinion  of  the  court  below,  aU  under  the  hand  and  seal  of 
the  clerk,  called  by  said  role,  in  case  of  writ  of  error,  a  "return"  thereto, 
is  a  record,  within  Rev.  St.  §  828,  allowing  to  the  clerk  for  "making  any 
record,  certificate,  return,  or  report,  for  each  folio,  15  cents,"  preparation 
thereof  is  not  a  mere  copying  of  a  paper,  fee  for  which  is  10  cents  per 
folio. 

In  Equity. 

John  W.  Hinsdale,  for  complainants. 
Bobert  Dick  Douglas,  for  the  clerk. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  a  motion  to 
retax  a  bill  of  costs  in  respect  to  the  fee  of  S.  L.  Trogdon,  Esq., 
clerk  of  this  court.  The  decree  of  the  circuit  court  having  been 
filed,  an  appeal' was  allowed  to  the  circuit  court  of  appeals.  There- 
upon the  clerk  prepared  the  record  for  that  court,  and  has  charged 
for  the  same  at  the  rate  of  15  cents  per  folio.  To  this  the  appellant 
excepts,  insisting  that  the  charge  should  be  10  cents  per  folio,  as 
for  a  copy  of  a  paper.  This  record  consists  of  a  true  copy  of  the 
record  in  the  trial  court,  bill  of  exceptions,  assignments  of  error, 
and  all  proceedings  in  the  cause,  including  the  opinion  of  the  court 
below,  all  under  the  hand  and  seal  of  the  clerk.  Cir.  Ct.  App.  Rule 
14  (31  C.  C*  A.  civ.,  90  Fed.  civ.).  In  this  rule  14  all  this  is  called 
a  "return"  to  the  writ  of  error.  The  same  rule  applies  to  appeals 
as  to  writs  of  error.  The  fee  bill  allows  to  the  clerk  (section  828, 
Rev.  St  U.  S.)  "for  entering  any  return,  rule,  order,  continuance, 
judgment,  decree  or  recognizance,  or  drawing  any  bond,  or  making 
any  record,  certificate,  return  or  report,  for  each  folio,  15  cents." 
This  document  required  by  rule  14  is  a  record.  It  becomes  the 
record  for  the  use  of  the  appellate  court.  It  is  not  simply  a  copy 
of  the  record  in  the  court  below.  It  embraces  as  well  the  bill  of 
exceptions,  the  assignments  of  error,  the  opinion  of  the  court,  and 
all  proceedings  in  the  cause;  and  it  is  made  up  by  the  clerk  on  his 
own  responsibility.  If  it  be  redundant,  it  will  be  cut  down.  If 
it  be  defective  in  its  presentation  of  the  case,  it  will  be  perfected  on 
mandamus.  Its  preparation  bears  no  resemblance  to  the  copying 
of  a  paper.  It  requires  experience,  judgment,  and  care.  It  is  also, 
SLB  we  have  seen  by  rule  14,  a  return.    It  is  a  certified  paper,  ^^<Ul^^T^ 
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some  sense  a  report  of  all  that  transpired  below,  for  the  information 
of  the  appellate  court.  For  these  reasons  the  item  in  the  costs  of 
the  clerk  is  correct.  He  is  entitled  to  15  cents  per  folio.  But  one 
case  can  be  found  in  which  this  point  is  adjudicated.  Cavender 
V.  Cavender  (C.  C.)  10  Fed.  828.  This  case  allows  for  this  service  10 
cents  per  folio.  It  is  with  diffidence  that  a  conclusion  differing 
from  that  of  the  learned  judge  for  the  Eastern  district  of  Missouri 
has  been  reached.  He  treats  the  record  on  appeal  as  a  mere  tran- 
script,— "a  copy  of  something  ordered  by  the  court  in  a  case  at  law 
or  in  equity  to  be  so  forwarded."  Evidently  it  is  something  more 
than  this.  A  copy  of  a  paper  can  be  prepared  by  any  scrivener 
in  the  office.  The  preparation  of  the  record  for  the  use  of  the  ap- 
pellate court  requires  the  exercise  of  experience,  care,  and  skill  on 
the  part  of  the  clerk  or  his  responsible  deputy.  The  exception  to 
the  taxation  is  overruled. 


McTIGHB  V.  KEYSTONE  COAL  CO.,  Limited,  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  23,  1900.) 

No.  20. 

1.  Mortgage— Construction— FoRBCLOsuRB— Application  of  Proob]bi>b. 

A  mortgage  to  secure  bonds  and  interest  thereon  discloses  no  intention 
that,  in  case  of  sale  under  general  foreclosure  proceedings,  the  interest 
shall  be  paid  before  the  principal  from  the  proceeds,  there  being  no  pro- 
vision as  to  distribution  thereof,  though  there  is  a  provision  that,  in  case 
of  default  in  interest  continuing  for  six  months,  the  trustee  may  take  pos- 
session of  the  property,  and  collect  the  rents  and  profits,  and,  after  paying 
the  expenses  of  managing  it,  apply  the  balance  to  payment  of  interest  in 
the  order  in  which  the  interest  shall  have  become  due,  and  turn  the  bal- 
ance over  to  the  mortgagor;  and  another  provision  that,  in  case  of  such 
a  default  in  interest,  the  holders  of  a  majority  of  the  bonds  can  require 
the  trustee  to  proceed  to  foreclose  the  mortgage  by  suing  oat  a  scire  facias, 
and  pursuing  the  same  to  Judgment,  with  leave  to  take  out  execution  for 
the  amount  of  the  interest,  and,  in  case  of  any  subsequent  default,  with 
leave  to  take  out  another  execution  for  collection  of  the  same. 

2.  Same— Priority  in  Distribution. 

In  case  of  sale  of  property  by  decree  under  general  foreclosure  proceed- 
ings for  payment  of  the  overdue  debt  evidenced  by  the  bonds  which  the 
mortgage  was  given  to  secure,  the  interest  is  entitled  to  no  priority  in  pay- 
ment, in  the  absence  of  provision  in  the  mortgage  therefor,  though  the 
interest  on  the  bonds  held  by  certain  persons  had  been  paid  up  to  the  time 
of  general  default  of  interest,  while  that  on  the  bonds  of  others  ha4  not 
been  paid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

D.  T.  Watson,  for  appellant 

0.  C.  Dickey  and  W.  G.  Guiler,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
United  States  for  the  Western  district  of  Pennsylvania  dismissing 
exceptions  filed  by  James  M.  Bailey  to  the  report  of  the  master 

Digitized  by  LjOOQIC 


m'tighe  v.  keystone  goal  go.  135 

appointed  to  distribute  a  fund  realized  from  the  foreclosure  of  a 
mortgage  of  coal  situate  in  -Pennsylyania  and  West  Virginia,  given 
by  the  Keystone  Coal  Company,  Limited,  a  limited  partnership 
association  under  the  laws  of  Pennsylvania,  to  secure  its  certain 
coupon  bonds  aggregating  f275,0CK).  The  Keystone  Coal  Company, 
Limited,  a  joint-stock  association,  organized  under  the  act  of  as- 
sembly of  Pennsylvania  approved  June  2,  1874,  and  its  several  sup- 
plements, for  the  purpose  of  raising  money  wherewith  to  carry  on 
its  business  of  the  mining,  transportation,  and  sale  of  coal,  sold 
and  delivered  550  of  its  bonds,  aggregating  |275,0OQ,  dated  April 
1,  1879,  payable  April  1,  1887,  bearing  6  per  cent,  interest,  and  hav- 
ing semiannual  interest  coupons  attached.  To  secure  these  bonds  the 
coal  company  executed  a  mortgage  of  its  coal  property,  situate  in 
Washington  county,  Pa.,  and  Brooke  county,  W.  Va.,  to  the  Safe-De- 
posit Company  of  the  City,  of  Pittsburg,  as  trustee  for  the  bondhold- 
ers. By  its  bonds  the  coal  company  promised  to  pay  the  principal 
debt  on  April  1, 1887,  and  to  pay  the  interest  semiannually  on  April 
1st  and  October  1st  in  each  year,  "upon  presentation  and  surrender 
of  the  annexed  coupons  as  they  severally  fall  and  become  due"; 
and  it  stipulated  that,  in  the  event  of  default  in  payment  of  any  in- 
terest coupon  for  six  months,  the  principal  and  interest  might  be 
made  due  and  payable  immediately  in  the  manner  provided  by  the 
mortgage.  The  mortgage  provided,  in  effect,  in  article  1,  that,  in 
case  default  be  made  in  the  payment  of  any  semiannual  install- 
ment of  interest,  and  the  same  remain  unpaid  for  six  months,  or 
in  case  default  be  made  for  six  months  in  the  payment  of  any  taxes, 
assessments,  or  other  governmental  charges  on  said  premises,  the 
lien  whereof  might  or  could  be  held  prior  to  the  lien  of  this  mort- 
gage, and  in  case  default  be  made  in  the  payment  of  the  principal 
of  said  bonds,  when  due,  then,  in  any  and  every  such  case  of  de- 
fault, it  should  be  laveful  for  the  trustee  for  the  time  being,  person- 
ally or  by  his  attorneys  or  agents,  to  enter  the  said  premises,  and 
"to  have,  hold,  possess,  and  enjoy,  operating  the  said  coal  underly- 
ing said  described  premises,  and  to  mine,  take,  and  carry  away  the 
same,"  and  to  collect  and  receive  all  rents,  revenues,  incomes,  is- 
sues, and  profits  of  the  said  association,  and  from  all  coal  mined 
out  of  and  from  said  premises,  and,  after  deducting  therefrom  the 
expenses  of  entering  and  managing  said  property,  to  apply  the 
balance  thereof,  first,  to  the  payment  of  all  overdue  interest  on  the 
said  bonds,  with  interest  thereon,  in  the  order  in  which  said  inter- 
est shall  have  become  due;  and,  second,  to  the  payment  of  interest 
accruing  after  such  default  and  entry  by  the  trustee,  and  during 
its  possession,  without  preference  between  bondholders;  and,  if  any 
surplus  remains  after  these  payments,  the  same  to  be  paid  to  the 
treasurer  of  said  association.  Article  2  of  the  mortgage  provides 
for  the  issuing  of  a  scire  facias  upon  default  in  the  payment  of  any 
semiannual  interest  which  shall  remain  unpaid  for  six  months 
after  the  same  shall  become  due  and  be  demanded,  ui>on  written 
demand  by  the  bondholders,  and  for  the  prosecution  of  the  same  to 
judgment,  with  leave  to  take  out  execution  for  the  amount  of  said 
interest,  and,  in  case  of  any  subsequent  default,  with  l^a^|  ^Ift'BQle 
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out  another  execntion  for  the  collection  of  the  same.  The  Key- 
stone Coal  Company,  Limited,  paid  in  full  to  all,  except  a  few,  of 
the  bondholders,  the  semiannual  interest  coupons  which  matured 
in  1879,  1880,  1881,  and  on  April  1,  1882.  James  M.  Bailey  is  one 
of  the  bondholders  who  did  not  receive  payment  for  his  coupons 
maturing  prior  to  the  general  default  in  October,  1882.  The  rea- 
son was  that  thfere  was  not  enough  money  in  the  treasury  of  the 
company  at  the  various  interest  periods  to  pay  all  coupons,  and 
some  coupon  holders  were  paid  in  full  in  preference  to  the  appel- 
lant and  a  few  others.  Of  these  unpaid  coupons  maturing  prior 
to  October,  1882,  the  appellant  owns  an  aggregate  of  {14,157.  Some 
of  these  coupons  were  detached  from  their  bonds,  and  were  bought 
by  the  appellant  from  the  original  holders  at  various  times,  he 
paying  full  value  therefor.  The  trustee  under  the  mortgage  never 
proceeded  to  foreclose  the  same.  In  1897,  McTighe,  a  citizen  of 
New  York,  and  a  bondholder,  flled  his  bill  in  the  circuit  court  for 
the  Western  district  of  Pennsylvania,  praying  an  account,  a  fore- 
closure of  the  mortgage,  or  sale,  and  a  receiver.  The  court  appoint-  • 
ed  the  Safe-Deposit  &  Trust  Company  (the  trustee  named  in  the 
mortgage)  receiver  of  the  mortgaged  property,  and  directed  it  to 
take  possession  thereof.  By  its  final  decree  the  court -ordered  the 
trust  company,  as  receiver  and  trustee,  under  the  terms  of  the 
mortgage,  and  also  in  pursuance  of  the  order  and  decree  of  the 
court,  to  offer  the  mortgaged  property  at  public  sale,  and  sell  the 
same.  In  its  said  decree  the  court  made  a  finding  of  fact  that  only 
part  of  the  interest  coupons  maturing  prior  to  April  6,  1882,  were 
paid  by  the  mortgagor,  some  such  remaining  unpaid,  and  directed 
an  account  to  be  stated  of  the  amount  due  on  account  of  said  bonds, 
and  appointed  W.  R  Blair,  Esq.,  master,  to  state  such  account, 
and  to  determine  all  disputes  of  the  holders  of  the  various  bonds 
and  coupons,  and  to  determine  the  respective  rights  and  priorities 
of  each  to  share  in  the  purchase  money  derived  from  the  sale  of  the 
property  and  paid  into  the  treasury  of  the  court.  f29,750  was  realiz- 
ed from  the  sale  of  the  mortgaged  property.  The  master  found 
the  facts  as  to  the  payment  of  interest  coupons  and  the  amount 
and  classes  of  coupons  owned  by  Bailey  as  above  stated.  Bailey 
claimed,  under  the  terms  of  the  bond  and  mortgage,  to  be  allowed^ 
out  of  the  fund  realized,  payment  in  full  for  the  unpaid  interest 
coupons  maturing  prior  to  October  1,  1882,  as  above  stated,  prior 
to  the  allowance  of  any  dividend  on  the  principal  of  said  bonds, 
and  also  prior  to  other  coupons  maturing  subsequent  to  the  said 
date  of  general  default  in  the  payment  of  interest  coupons.  The 
master  disallowed  this  claim,  and  reported  a  schedule  of  distribu- 
tion, allowing  all  bond  and  coupon  holders  to  recover  a  propor- 
tionate part  of  said  fund,  based  upon  the  aggregate  amount  of 
bonds  .and  interest  coupons  owned  by  each,  respectively,  without 
any  priority  or  preference  in  respect  of  coupons  which  matured 
and  were  unpaid  prior  to  the  general  default  in  the  payment  of 
interest,  and  which  were  owned  by  Bailey  and  others,  belonging  to 
the  various  classes  of  which  the  holders  of  part  had  been  paid  in 
full  by  the  company.    Bailey  filed  exceptions  to  the  master's  ret 
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port,  alleging  that  the  master  erred  in  not  allowing  his  claim  to  a 
preference  in  distribution.  After  argument,  the  court,  per  BuflSng- 
ton,  J.,  dismissed  these  exceptions,  and  confirmed  the  pro  rata 
distribution,  and  entered  a  final  decree  to  that  effect.  Thereupon 
Bailey  appealed^  assigning  the  dismissal  of  his  exceptions  claiming 
such  preference  as  error. 

The  contentions  of  the  appellant,  as  gathered  from  his  exceptions 
filed  and  his  argument  before  this  court,  are:  First,  that  the  terms 
of  the  mortgage  disclose  an  intention  that  the  interest  first  due  shall 
be  first  paid,  and  that  this  intention  so  disclosed  requires  that  the 
unpaid  coux>ons  held  by  appellant  maturing  prior  to  October,  1882, 
should  be  paid  before  subsequently  maturing  coupons,  and  before 
the  principal  of  the  bonds;  and,  second,  that  the  holders  of  interest 
coupons  belonging  to  a  class  of  which  part  had  been  paid  in  full, 
and  which  matured  prior  to  the  date  of  general  default,  are  entitled, 
on  general  equitable  principles,'  to  be  paid  in  full  before  the  prin- 
cipal of  the  bonds;  and  subsequently  maturing  coupons  are  entitled 
to  share  in  the  distribution  of  the  funds  in  the  hands  of  the  trustee. 
As  to  the  first  contention,  we  are  of  opinion,  after  a  careful  exam- 
ination of  the  terms  of  the  mortgage,  that  the  only  case  in  which 
an  intention  is  disclosed  that  the  interest  first  due  shall  be  first  paid 
is  in  the  event  of  the  entry  and  possession  by  the  trustee,  under 
the  i)Ower  given  in  the  mortgage,  to  operate  the  property,  where 
there  is  default  in  the  payment  of  interest  as  provided  for  in  the 
first  article  of  the  agreement  between  the  mortgagor  and  the  trus- 
tee, as  set  forth  in  lie  mortgage.  It  is  plain,  from  a  careful  read- 
ing of  this  article,  that  it  was  the  intention  of  the  parties  to  make 
special  provision  for  the  payment  of  overdue  interest,  in  order  that 
the  mines  might  be  carried  on  as  a  going  concern,  and  to  that  end, 
after  operating  expenses,  etc.,  were  paid,  that  the  interest  due  should 
•be  paid  out  of  the  profits  as  a  prudent  administrator  of  his  own 
property  would  pay  it,  to  prevent  litigation  and  interference  with 
the  orderly  conduct  of  business.  The  only  other  reference  to  the 
payment  or  collection  of  interest  contained  in  the  mortgage  is  in 
the  second  article  of  the  agreement  referred  to.  It  is  therein  pro- 
vided that,  in  case  of  default  of  an  installment  of  interest,  a  majority 
in  value  of  the  holders  of  the  bonds  can  require  the  trustee  to  pro- 
ceed to  a  foreclosure  of  the  mortgage  by  suing  out  a  scire  facias, 
and  pursuing  the  same  to  judgment,  with  leave  to  take  out  execu- 
tion for  the  amount  of  interest  due,  etc.  This  special  provision  for 
the  collection  of  interest  is  confined  and  limited  by  its  terms  to  the 
special  conditions  therein  mentioned.  There  is  nowhere  else  any 
language  of  the  mortgage  from  which  an  inference  can  be  drawn 
that  the  security  of  the  same  was  intended  to  specially  prefer  the 
payment  of  overdue  interest  to  the  payment  of  the  principal,  to  which 
it  was  appurtenant.  No  provision  is  made  as  to  how  the  proceeds 
of  a  sale  under  general  foreclosure  proceedings  shall  be  distributed. 
That  matter  is  left  to  be  determined  upon  the  general  principles 
governing  the  sale  of  property  under  foreclosure  proceedings.  Nor 
do  we  think  that  on  "general  principles  of  equity"  the  holders  of  cou- 
pons maturing  prior  to  October,  1882,  are  entitled  to  be  paid  in  lulL       ^ 
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because  certain  similar  coapons  were  paid  before  fhe  general  de- 
fault. Tbe  sale  of  the  property  made  by  decree  of  the  court  under 
general  foreclosure  proceedings  was  for  the  purpose  of  paying  the 
overdue  debt  evidenced  by  the  bonds  which  the  mortgage  was  given 
to  secure.  The  principal  and  the  accrued  interest  represented  the 
debt  evidenced  by  each  bond  and  its  coupons,  but,  in  the  absence 
of  any  stipulation  in  the  mortgage  contract  to  that  effect,  there  is  no 
priority  or  preference  due  to  the  interest  or  the  coupons  represent- 
ing them.  The  fact  that  certain  coupons  of  the  same  class  as  those 
represented  in  this  suit  had  been  paid  by  the  company  prior  to  the 
general  default  of  interest  can  give  no  superior  equity  to  these  un- 
paid coupons.  Those  holding  the  paid  coupons  had  a  right  to  re- 
ceive the  money,  and  in  doing  so  infringed  upon  no  right  of  the 
holders  of  the  unpaid  coupons.  There  was  that  much  less  debt  due, 
aud,  in  the  case  of  a  going  and  solvent  concern,  that  was  beneficial, 
and  not  detrimental,  to  the  other  creditors.  The  principle  is  the 
same  as  would  obtain  in  case  payment  had  been  made  to  others 
of  a  part  of  the  principal  of  their  bonds,  or  if  they  had  collected  a 
part  by  execution  against  property  of  the  Keystone  Coal  Company 
not  included  in  the  mortgage.  In  the  case  supposed,  as  in  the  case 
at  bar,  the  proceeds  are  to  be  applied  to  the  debt  remaining  unpaid, 
with  its  accrued  interest.  In  the  language  of  Ketchum  v.  Duncan, 
96U.  S.  659,  24L.Ed.  868: 

"The  coupons  are  mere  representatives  of  the  claim  for  Interest.  The 
obligation  of  the  debtor,  evinced  by  them,  cannot  be  higher,  nor  entitled  to 
greater  privileges,  than  It  would  be  had  the  bonds  in  their  body  undertaken 
the  payment  of  interest." 

We  think  this  case  (96  U.  S.  659,  24  L.  Ed.  868)  is  decisive  of  the 
question  in  this  appeal.  As  this  was  the  opinion  of  the  master  ap- 
pointed by  the  court  below,  and  as  the  exception  to  his  report  in 
this  respect  was  overruled  by  the  said  court,  tiie  decree  of  the  court 
below  in  the  premises  is  affirmed. 


STBLK  v.  McNULTA. 

(Gircnit  Court  of  Appeals,  Seventh  Olrcult    January  IS,  1000.) 

No.  687. . 

Appeal— Record— Stipulation  of  Facts  Made  Sobsbqubnt  to  Dbcres.. 
The  duty  of  the  circuit  court  of  appeals  on  an  appeal  is  confined  to  a 
review  of  the  rulings  and  decree  of  the  trial  court,  and  a  stipulation  of 
facts  made  by  the  parties  after  the  decree  below  is  no  part  of  the  record 
which  the  court  is  required  to  consider. 

Street  Railroads— Injury  to  Person  on  Track— Cabb  Required. 

The  degree  of  care  required  from  a  motorman  on  an  electric  street  car 
traversing  the  streets  of  a  city  to  avoid  injury  to  persons  upon  the  track  is 
different  and  greater  than  that  required  from  the  engineer  of  a  railroad 
train  running  on  the  company's  right  of  way,  where  any  person  upon  the 
track  is  a  trespasser,  to  whom  the  company  owes  no  duty  except  not  to 
Injure  him  willfully  or  maliciously,  but  in  either  case  the  care  to  be  exer- 
cised must  be  proportioned  to  the  danger  reasonably  to  be  apprehended  at 
the  time  and  place. 
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H  Samis. 

The  motormaii  of  an  electric  street  car,  at  about  10  o'clock  at  nigbt, 
when  in  the  outskirts  of  Chicago,  jsaw  an  object  lying  on  the  track  abi»iit 
65  feet  ahead,  which  both  he  and  a  passenger  standing  beside  him  thought 
to  be  a  dog.  He  at  once  applied  the  brakes  and  sounded  the  gong,  and,  on 
approaching  a  little  nearer,  reversed.  On  coming  nearer  still,  the  object 
was  seen  to  be  a  man,  and,  there  being  a  down  grade,  the  car  did  not 
stop  until  it  ran  upon  and  Idlled  him.  The  place  was  not  a  crossing,  and 
the  locality  was  sparsely  settled,  there  being  a  few  houses  only  on  one 
side  of  the  street,  and  on  the  other  open  prairie.  The  street  was  not 
lighted  nor  used  for  travel,  there  behig  a  ditch  on  each  side  of  the  car 
track.  The  motorman  saw  the  object  as  soon  as  it  was  possible  to  see  it 
from  his  position,  under  the  circumstances.  Held^  that  he  was  not  guilty 
of  any  negligence  which  rendered  the  company  liable  for  the  death. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  niinois. 

In  a  suit  pending  in  the  court  below,  the  appellee,  John  McNulta,  was  ap- 
pointed receiver  of  the  Calumet  Electric  Street-Railway  Company,  In  succession 
to  John  C.  McKeon,  who  was  operating  the  railway  at  the  time  of  the  occur- 
rence which  is  the  subject  of  contention  here.  The  appellant,  John  Stelk, 
administrator  of  the  estate  of  George  Ware,  deceased,  filed  his  intervening  peti- 
tion in  that  cause,  seeking  to  recover  damages  for  the  death  of  his  intestate, 
caused,  as  alleged,  by  the  negligence  of  the  motorman  in  charge  of  the  car 
which  ran  upon  and  killed  him.  Upon  issue  being  formed,  the  matter  wa^ 
referred  to  a  master,  who  reported  the  following  facts  with  respect  to  the  acci- 
dent: On  the  2&th  day  of  August,  1897,  at  40  minutes  past  9  o'clock  p.  m., 
George  Ware  was  killed  by  car  No.  233,  south  bound,  on  the  Roby  Division  of 
the  Calumet  Electric  Street  Railway,  a  little  southeast  of  Ninety-Third  street. 
Ware  was  39  years  of  age,*  and  his  business  was  that  of  a  grain  trimmer  on 
boats,  and  he  earned  from  $35  to  $40  per  week.  The  railway  crossing  Ninety- 
Third  street  runs  In  a  northwesterly  and  southeasterly  direction.  In  approach- 
ing the  crossing  at  Ninety-Third  street  from  the  northwest,  there  Is  a  slight 
rise  in  the  roadbed  of  tJie  railway,  from  a  point  140  feet  northwest  from  the 
south  line  of  Ninety-Third  street.  The  highest  point  of  the  incline  is  a  little 
south  of  the  south  line  of  Ninety-Third  street  extended.  Prom  that  point  south- 
easterly the  grade  is  downwani  for  about  100  feet,  the  incline  downward  in 
that  distance  being  4  feet.  About  40  feet  north  of  the  north  line  of  Ninety- 
Third  street  there  Is  a  switch  leading  to  a  track  turning  thence  east  on  Ninety- 
Third  street.  South  of  Ninety-Third  street  there  Is  a  ditch  on  each  side  of  the 
car  tracks.  The  car  stopped  a  moment  at  the  switch,  and  then  proceeded  up 
the  incline.  Upon  crossing  the  south  line  of  Ninety-Third  street  the  motorman 
saw  an  object  on  the  track  between  the  rails  at  a  point  about  65  feet  in  front 
of  the  car.  At  this  time  the  speed  of  the  car  was  probably  not  less  than  six 
nor  more  than  eight  miles  an  hour.  The  night  was  quite  dark,  and  there  were 
no  street  lamps  or  other  lights  lighting  the  spot  where  the  object  lay,  except 
such  as  was  thrown  upon  it  by  the  headlight  of  the  car.  When  the  motorman 
saw  this  object,  a  messenger  boy  was  standing  by  his  side.  The  motorman 
said  to  the  boy  that  there  was  something  on  the  track,  and  that  it  seemed  to 
him  it  was  a  big  black  dog,  to  which  the  boy  replied  that  he  thought  so  too. 
Neither  the  motorman  nor  the  messenger  boy  was  able  at  that  time  and  dis- 
tance to  determine  what  the  object  really  was.  As  soon  as  the  motorman  saw 
the  object,  he  rang  the  gong  and  applied  the  brakes.  When  the  car  had  gone  a 
little  further,  seeing  that  the  object  did  not  move,  the  motorman  applied  the 
reverse,  but  being  on  the  down  grade  the  reverse  did  not  act.  When  the  car 
had  almost  reached  the  object,  the  motorman  saw  it  to  be  a  human  being 
lying  partly  across  the  space  between  the  rails,  but  not  across  the  rails,  the 
head  towards  the  southeast,  the  feet  towards  the  northwest,  and  the  body  lying 
on  the  side,  with  the  face  southward,  and  clothed  in  dark  garments.  The  car 
not  having  been  brought  to  a  stop  when  it  came  in  contact  with  the  body,  the 
body  was  pushed  before  and  under  it  for  about  8  or  10  feet  before  the  car 
came  to  a  full  stop.  When  his  body  was  taken  from  under  the  car.  Ware  was 
dead  or  in  a  dying  condition.    From  the  place  where  the  car  stopped  at>the       j 
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«witch  the  body  could  not  be  Been  by  the  motorman  In  broad  daylight,  because 
of  the  convexity  of  the  roadbed  between  these  two  points.  When  the  car 
had  passed  50  feet  south  of  the  switch,  and  was  about  90  feet  from  the  top 
of  the  incline,  and  about  155  feet  from  where  the  body  lay,  a  straight  line  drawn 
from  the  eyes  of  the  motorman,  as  upon  the  car,  to  the  place  where  the  body 
lay,  would  have  Just  touched  the  highest  point  of  the  incline.  Both  the  motor- 
man  and  the  messenger  boy  standing  by  his  side  testify  that  the  motorman 
was  lool&ing  ahead,  and  that  the  object  on  the  track  was  not  seen,  and  could 
not  have  been  seen,  by  the  motorman  until  he  reached  the  top  of  the  incline. 
Evidence  was  introduced  on  behalf  of  the  intervening  petitioner  tending  to 
show  that  the  object  might  have  been  seen  sooner,  but  considering  all  the 
evidence  in  the  case,  the  master  finds  that  the  motorman,  as  was  his  duty,  was 
looking  forward  upon  the  track,  and  that  he  did  not  see  the  obstruction  until 
he  reached  the  top  of  the  incline. 

The  master  found  the  following  conclusions  of  law: 

"(1)  Under  the  evidence  in  this  case,  the  motorman  was  not  guilty  of  any 
negligence  whatsoever  in  not  having  observed  the  obstruction  upon  the  track 
until,  as  shown  by  the  evidence  here,  he  did  so.  Since  the  night  was  dark,  and 
there  were  no  lights  to  illumine  the  place  where  the  object  lay,  the  object 
could  not  be  distinguished  until  the  car  arrived  at  the  top  of  the  incline,  and 
the  headlight  threw  its  rays  upon  the  object 

"(2)  Under  the  evidence  in  this  case,  therefore,  the  liability  of  the  defend- 
ant depends  upon  this  question:  What  was  the  duty  of  the  motorman 
when  at  the  top  of  the  Incline,  and  about  65  feet  from  where  Ware  lay, 
he  first  saw  something  upon  the  track  between  the  rails,  and  thought 
it  to  be  a  large  black  dog?  The  motorman  owed  a  duty  to  his  employer,  a 
duty  to  the  public,  and  a  paramount  duty  to  any  person  who,  rightfully  or 
wrongfully,  carelessly  or  otherwise,  was  known  to  be  upon  the  track.  It  is 
clear  that,  had  the  motorman  been  aware  when  he  first  saw  the  object  that  it 
was  a  human  being,  his  obvious  duty  would  have  been  to  stop  the  car  as 
quickly  as  possible,  and  it  Is  equally  clear  that  such  would  have  been  his  duty 
if  there  was  any  reasonable  cause  for  his  believing  It  to  be  a  human  being." 

"(5)  While  the  question  is  by  no  means  free  from  doubt,  the  master  Is  of  the 
opinion  that,  under  the  circumstances  of  this  case,  as  soon  as  he  saw  the 
object  on  the  trade,  the  exact  nature  of  which  he  could  not  determine,  but 
which  he  thought  was  a  big  black  dog,  the  motorman  should  have  immediately 
put  forth  every  effort  to  stop  the  car,  and  to  ascertain  what  the  object  really 
was,  and,  having  failed  to  do  so,  he  was  guilty  of  such  negligence  as  renders 
the  defendant  liable  for  the  death  of  George  Ware." 

Upon  exceptions  filed  and  upon  hearing,  the  court  below  made  the  following 
decree,  dated  September  11,  1899:  *ThIs  matter  coming  on  to  be  heard  by  the 
court  upon  exceptions  of  the  receiver  to  the  master's  findings  of  fact  and  con- 
elusions  of  law,  and  the  court,  having  heard  the  testimony  and  arguments  of 
counsel,  finds  that  the  master's  findings  of  facts  are  sustained  by  the  evidence, 
and  that  the  master's  fifth  conclusion  of  law,  based  on  said  findings,  is  erro- 
neous. It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
exceptions  of  Hie  receiver  to  the  masters  said  findings  of  fact  be,  and  the  same 
are,  overruled.  It  is  further  ordered,  adjudged,  and  decreed  by  the  court  that 
the  receiver's  exception  to  the  master's  fifth  conclusion  of  law  be,  and  the  same 
is  hereby,  sustained.  The  said  intervening  petition  is  therefore  dismissed  for 
want  of  equity." 

Afterwards  the  parties  entered  into  and  filed  the  following  stipulations  of 
facts: 

**It  is  further  stipulated  that  the  following  are  facts  in  this  case.  In  addition 
to  the  facts  as  found  by  the  master  in  chancery,  to  whom  this  cause  was 
referred:  That  one  Thomas  Murray,  at  the  time  of  the  accident,  was  standing 
with  one  Martin  on  the  east  side  of  South  Chicago  avenue,  and  on  the  south 
side  of  Ninety-Third  street,  where  they  cross  and  make  an  acute  angle,  which 
is  best  described  by  saying  it  was  at  the  southeast  corner  of  the  two  streets. 
iTiat  he  noticed  a  car  coming  southeast  on  South  Chicago  avenue,  just  as  it 
had  got  over  a  switch  that  is  there,  a  short  distance  north  of  Ninety-Third 
street  That  he  noticed  a  man  about  150  feet  southeast  of  the  car,  and  he  ap- 
peared as  though  he  had  been  coming  up  put  of  a  ditch  or  trench  there.    He 
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saw  the  man  coming  up  out  of  the  trench,  and  as  he  got  to  the  top  of  It  he 
stumbled  across  the  tracks.  At  this  time  Murray  was  26  or  30,  or  possibly  40, 
feet  from  the  car  at  this  corner,  and  the  car  was  almost  even  with  Murray, 
and  it  was  light  enough  for  Murray  to  see  the  car  and  the  man.  That  at 
this  time  he  heard  a  hamming  noise  come  from  the  car.  That  he  saw  the 
motorman  when  he  first  saw  ttie  car,  Just  as  the  car  passed  over  the  switch. 
That  when  the  man  stumbled  he  fell  between  the  two  rails.  That  at  the  time 
the  man  fell  the  car  was,  in  the  Judgment  of  Murray,  150  feet  away  from  the 
man.  That  there  is  a  city  fire-engine  house  on  this  street  88^^  feet  south  of 
the  southeast  comer  of  Ninety-Third  street  and  South  Chicago  avenue.  That 
Murray  hallooed  to  the  motorman  to  turn  oil  his  power.  That  the  car  dragged 
the  man  8  feet.  (2)  That,  when  found  dead  under  the  car,  the  deceased  had  a 
five-cent  piece  in  his  hand,  and  he  let  go  the  five-cent  piece,  and  it  dropped 
to  the  ground.  (3)  That  an  electric  car,  equipped  in  practically  the  same  way 
as  the  car  in  question,  can  be  stopped  on  a  clear,  dry  rail,  when  going  8  miles 
an  hour  on  a  level  track,  within  a  distance  of  40  feet.  (4)  That  witness 
William  P.  Martin,  who  was  with  witness  Murray,  heard  Murray  utter  an 
exclamation,  and  saw  him  start  to  run.  That  he  (Martin)  did  not  see  any 
object,  but  started  to  run  right  after  Murray.  That  he  (Martin)  first  saw  the 
man  when  the  car  was  about  25  or  30  feet  from  him.  That  the  car  ran  o'^er 
the  man,  and  Martin  helped  pull  him  out  That  this  witness  testified  that  on 
that  night  at  that  point  he  could  see  200  feet." 

"(1)  That  beginning  at  Ninety-Third  street,  and  running  southeast  therefrom, 
the  Calumet  Electric  Street  Railway  runs  through  a  low  prairie,  and  that  the 
tracks  of  said  railway  are  there  laid  on  earth  and  cinders  filled  in  across  said 
praine.  (2)  That,  when  the  motorman  and  the  passenger  standing  by  his  side 
first  saw  the  dark-colored  object  on  the  track,  neither  the  said  motorman  nor 
passenger  was  in  doubt  as  to  what  the  object  really  was;  that  the  object,  as 
it  appeared  to  them,  was  a  big  black  dog,  which  would  be  frightened  from  the 
track  by  the  ringing  of  the  gong.  (3)  That,  when  the  motorman  and  the  said 
passenger  first  saw  the  said  object  on  the  track,  the  said  object,  as  it  appeared 
to  them,  was  something  which  would  not  be  injured,  and  which  would  not  en- 
danger the  car  or  passenger.  (4)  That  from  the  time  the  said  motorman  and 
passenger  first  saw  the  object  on  the  track,  up  to  the  time  the  said  motorman 
discovered  the  object  was  a  human  being,  the  said  object  appeared  to  said 
motorman  to  be  a  big  black  dog.  (5)  That,  at  the  spot  where  the  object  lay 
upon  the  track,  the  said  motorman  had  no  reason  to  expect  to  find  a  human 
being.  (6)  That,  prior  to  the  time  the  motorman  discovered  the  real  nature 
of  the  object,  the  said  motorman  had  no  idea  that  the  c^Ject  was  other  than  a 
big  black  dog, — no  thought  that  it  was  a  human  being.  (7)  That  at  the  spot 
where  the  object  lay,  there  was  no  pathway  or  roadway  across  or  along  the  car 
tracks,  except  the  sidewalk  running  parallel  with  the  tracks,  and  located  east 
of  the  tracks,  with  a  ditch  between  the  sidewalk  and  the  tracks;  that  the 
country  west  of  the  car  tracks,  and  south  of  Ninety-Third  street,  is  a  low 
prairie,  unoccupied  by  buildings  of  any  kind." 

Thereupon  the  appellant  brings  tne  cause  here  for  review. 

Alfred  P.  Gross,  for  appellant. 
Eenesaw  M.  Landis,  for  appellee. . 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  District 
Judge. 

JENEINS,  Circuit  Judge,  after  the  for^^ing  statement  of  the  case, 
delivered  the  opinion  of  the  court. 

We  might  properly  disregard  the  stipulations  of  the  parties  with 
respect  to  facts  not  found  by  the  master  or  the  court  below,  and  made 
subsequent  to  the  decree.  We  sit  here  to  review  the  rulings  of  the 
court  below,  not  to  pass  judgment  upon  stipulations  of  i>arties  made 
subsequent  to  such  rulings,  and  not  properly  preserved  in  a  bill  of 
exceptions  or  yerified  as  part  of  the  record  by  the  certificate  ofrtbd      i 
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judge.  We  deem  it  proper  to  make  these  observations  upon  the  prac- 
tice pursued,  although  we  have  concluded  in  this. case  to  waive  the 
irregularity,  and  to  consider  these  stipulations. 

The  sole  question  here  is  whether,  with  respect  to  this  accident, 
negligence  can  properly  be  imputed  to  the  motorman  in  charge  of  the 
car.  The  principle  of  law  which  should  control  judgment  of  his  con- 
duct, under  the  facts  disclosed,  cannot  be  doubtful.  In  the  case  of 
Railroad  Co.  v.  Prewitt,  59  Kan.  734,  54  Pac.  1067,  to  which  we  are 
referred,  the  driver  of  a  locomotive  in  open  daylight  saw  an  object 
upon  the  railway  track  of  the  company,  but  supposed  it  to  be  a  weed 
or  piece  of  paper.  Observing  it  carefully,  so  soon  as  he  discovered 
the  object  to  be  a  human  being  he  did  all  in  his  power  to  stop  his  train, 
but  without  avail,  and  the  child  was  killed.  The  court  ruled  that  the 
duty  of  checking  the  speed  of  the  train  was  not  imposed  upon  the 
driver  of  a  locomotive  upon  seeing  an  object  upon  the  track  which  he 
reasonably  believed  to  be  inanimate,  and  not  dangerous  to  the  passage 
of  the  train,  but  that  the  duty  arose  immediately  upon  the  discovery 
that  the  object  was  a  human  being,  or  an  object  endangering  the  pas- 
sage of  the  train,  and  reversed  the  judgment  of  the  court  below,  which 
had  held  the  duty  to  be  imposed  upon  the  driver  of  a  locomotive  to 
check  the  speed  of  his  train  immediately  upon  discovering  an  object 
ahead,  whatever  that  object  might  be.  We  cannot  doubt  the  correct- 
ness of  this  decision  of  the  supreme  court  of  Kansas,  when  applied  to 
the  passage  of  trains  upon  the  right  of  way  of  the  company;  for  in 
such  case  the  law  is  settled  that  the  company  owes  no  duty  to  tres- 
passers upon  its  tracks  except  not  to  run  them  down  willfully  or  ma- 
liciously. Railway  Co.  v.  Phillips'  Adm'r,  24  U.  S.  App.  489,  12  0.  C. 
A.  618,  64  Fed.  823;.  Sheehan  v.  Railway  Co.,  46  U.  S.  App.  498,  22 
G.  C.  A.  121,  76  Fed.  201.  The  locomotive  driver  has  the  right  to  as- 
sume that  the  object,  if  animate,  will  leave  the  track  upon  hearing  the 
coming  train.  It  is  quite  a  different  matter,  however,  where  rail- 
way trains,  whetber^ropelled  by  steam  or  electricity,  pass  along  the 
crowded  thoroughfares  of  a  populous  city.  The  care  to  be  exercised 
is  relative,  and  must  be  proportionate  to  the  dangers  reasonably  to 
be  apprehended.  Here  the  locus  in  quo  was  in  the  outskirts  of  the 
city  of  Chicago,  but  was  sparsely  populated;  there  being,  according 
to  the  facts  found  and  stipulated,  no  houses  on  the  westerly  side  of 
the  railway,  and  along  the- easterly  side  there  was  a  sidewalk  of  some 
sort  and  a  few  houses.  It  was  an  open  prairie.  The  track  of  the  rail- 
way may  have  been  laid  upon  ground  that  was  platted  as  a  street,  but 
there  was  no  roadway  for  the  passage  of  teams,  and  there  was  a  ditch 
on  either  side  of  the  railway.  There  were  no  street  lights,  as  is  usual 
in  a  city.  The  motorman,  on  reaching  the  crest  of  the  incline,  saw 
at  a  distance  of  65  feet  an  object  upon  the  track,  which  both  he  and 
the  messenger  boy  standing  with  him  upon  the  platform  of  the  car 
took  to  be  a  dog.  He  immediately  applied  the  brake,  checking  the 
speed  of  the  car,  and  sounded  the  gong  to  arouse  the  supposed  animal, 
and  cause  it  to  leave  the  track. 

It  is  stipulated  that  the  motorman  had  no  reason  to  expect  a  human 
being  to  be  upon  the  track  at  that  place  or  at  that  time.  The  record, 
does  not  explain  the  presence  of  the  man,  and  we  are  unable  t<Misceri'  ^ , 
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tain  with  what  purpose  or  for  what  object  a  human  being  should  be 
in  that  situation.  The  stipulation  of  fact  is  certainly  reasonable 
that  'the  motorman  had  no  reason  to  expect  the  presence  of  a  human 
being  upon  the  track.  We  do  not  think,  therefore,  that  the  duty  was 
imposed  upon  him,  upon  perceiving  an  object,  to  bring  his  car  to  a  stop 
to  discover  the  natnre  of  the  object  He  did  no  less  than  his  duty  re- 
quired of  him  to  check  the  speed  of  the  car  and  sound  his  gong,  and 
so  soon  as  he  jwrceived  that  the  object  did  not  respond  to  the  signal 
he  reversed  to  bring  the  car  to  a  standstill.  Upon  a  level,  under  such 
circumstances,  the  car  could  have  been  stopped  within  40  feet,  but, 
it  being  upon  a  downward  grade,  it  could  not  be  stopped  within  that 
distance.  We  cannot  perceive  that  the  motorman  was  lacking  in 
any  degree  in  the  exercise  of  that  prudence  and  care  which,  under 
the  circumstances,  the  law  imposed  upon  him.  The  decree  will  be 
affirmed. 


MILLER  V.  PERRIS  IRR.  DIST.  et  aL 

(Circuit  Goart,  S.  D.  Gallfomla.    January  15»  1900.) 

No.  762. 

L  Municipal  Bonds— Irrigation  Districts  of  CAiiiFOBKiA—EsTOPPBL  by  R»- 

CITALS. 

A  recital  in  negotiable  bonds  issued  by  the  board  of  directors  of  an  irri- 
gation district  in  California  under  the  power  conferred  by  Act  March  7, 
1887,  that  such  bonds  were  issued  **by  authority  of,  and  pursuant  to,  and 
after  a  full  compliance  with,  all  the  requirements  of  said  act,  estops  the 
district,  as  against  bona  Me  purchasers  of  such  bonds,  from  asserting  that 
no  estimate  or  determination  of  the  amount  of  money  necessary  to  be 
raised  by  issuing  bonds  was  made  by  the  board,  as  required  by  the  act,  or 
that  the  bonds  were  disposed  of  in  a  manner  or  for  conaideraiions  other 
than  those  prescribed  by  the  act. 

%   BaUX— JUDOUBNT  OF    CONFIRMATION— CONCLUSIYBNBSS. 

A  Judgment  of  confirmation  in  a  special  proceeding  in  the  superior  court 
by  the  directors  of  an  irrigation  district,  brought,  under  the  act  supple- 
mental to  the  Wright  act  (St.  Cal.  1889,  p.  212),  for  the  confirmation  of  the 
organization  of  the  district  and  the  issue  and  sale  of  its  bonds,  is  conclu- 
sive on  the  district  as  to  all  questions  inyolved,  which  include  the  fact 
that  the  estimate  required  by  law  of  the  amount  of  money  necessary  to 
be  raised  by  the  issuing  of  bonds  was  duly  made.  Former  opinion  (85 
Fed.  093)  explained  and  reaffirmed. 
8.  Same— Db  Facto  Corporation— Effect  of  Judgment  of  Ouster. 

Under  the  settled  doctrine  that  a  de  facto  corporation  may  legally  do 
and  perform  every  act  and  thing  which  it  could  do  and  perform  were  it  a 
de  Jure  corporation,  and  that  its  acts  are  valid  as  to  all  the  world,  except 
where  challenged  by  the  state  in  direct  proceedings,  a  judgment  in  pro- 
ceedings instituted  by  the  state  against  an  irrigation  district  in  Oallfomia 
declaring  void  the  proceedings  for  the  organization  of  the  district  does 
not  affect  the  validity  of  bonds  which  the  district  had  previously  issued, 
after  having  obtained  a  judgment  confirming  its  organization  and  the  is- 
suance and  sale  of  such  bonds  as  provided  by  statute. 

Heard  on  pleas  to  the  amended  bill^  and  on  demurrer  to  a  supple- 
mental bill. 

Works  &  Lee,  for  complainant. 
C.  C.  Wright,  for  defendants. 
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WELLBORN,  District  Judge.  Complainant,  an  owner  of  lands  in 
the  irrigation  district  mentioned,  sues  for  the  cancellation  of  bonds 
issued  by  said  district,  and  to  enjoin  assessments  against  his  lands  for. 
the  payment  of  said  bonds.  The  case  has  already  been  before  me 
twice, — the  first  time  on  demurrer  and  plea  to  the  original  bill 
(l^Iiller  V.  Irrigation  Dist.  [0.  C]  85  Fed.  G93),  and  the  second  time  on 
demurrer  and  exceptions  to  the  amended  bill  (Id.,  92  Fed.  263).  At 
the  latter  hearing  a  formal  ruling  on  the  exceptions  was  inadvertent- 
ly omitted,  and  an  order  allowing  them  will  now  be  entered.  •  The 
facts  and  statutory  provisions  pertinent  to  the  present  submission, 
except  so  far  as  they  are  herein  stated,  will  be  found  in  the  two  cases 
above  cited. 

After  .the  demurrer  to  the  amended  bill  was  overruled,  defendants 
pleaded  thereto: 

First.  That  they  are  innocent  purchasers  of  the  bonds  hdd  by  them, 
and  that  said  bonds  contain  a  recital  in  the  words  and  figures  follow- 
ing to  wit: 

**ThtB  bond  is  one  of  a  series  of  bonds,  amounting  in  the  aggregate  to  $442,- 
000,  caused  to  be  issued  by  the  board  of  directors  of  said  Perris  irrigation  dls- 
tiict,  and  pursuant  to  a  vote  of  the  electors  of  said  district  at  an  election  held 
for  that  purpose  on  the  Ist  day  of  November,  1890.  The  said  series  "of  which 
this  bond  Is  one  is  composed  of  884  bonds,  each  of  the  denomination  of  $500; 
and  said  bonds  are  issued  by  authority  of,  and  pursuant  to,  and  after  a  fuU 
compliance  with  all  of  the  requirements  of,  the  act  of  the  legislature  of  the 
state  of  California  entitled  *An  act  to  provide  for  the  organization  and  govern- 
ment of  irrigation  districts,  and  to  provide  for  the  acquisition  of  water  and  other 
property,  and  for  the  distribution  of  water  thereby  for  Irrigation  purposes,'  ap- 
proved March  7,  1887." 

Second.  That  aK>ropriate  proceedings  were  had,  and  final  decree 
entered  therein  by  the  superior  court  of  San  Diego  county,  confirming 
the  organization  of  said  district  and  issuance  of  said  bonds. 

After  defendants  had  interposed  these  pleas,  complainant,  by  leave 
of  the  court,  filed  a  supplemental  bill  alleging,  in  substance,  that  the 
people  of  the  state  of  California  had  brought  an  action  in  the  nature 
of  quo  warranto  in  the  superior  court  of  Riverside  county,  and  that 
said  court  in  said  action  rendered  a  judgment  that  said  irrigation 
district  was  and  is  wholly  void,  and  that  said  district  was  unlawfully 
usurping  the  rights  and  powers  of,  and  claiming  to  be,  a  lawfully 
organized  district  under  tiie  laws  of  this  state.  To  this  supplemental 
bill  defendants  have  demurred  on  the  ground  that  the  matters  there- 
in pleaded  do  not  entitle  the  complainant  to  equitable  relief,  and  have 
also  excepted  to  said  bill  for  impertinence,  and  have  also  interposed 
a  plea  that  an  appeal  has  been  taken  from  the  decree  of  the  superior 
court  of  Riverside  county,  and  that  said  appeal  is  pending  and  un- 
determined. .  Said  pleas  to  the  amended  bill,  and  demurrer  and  ex- 
ceptions and  plea  to  the  supplemental  bill,  having  been  argued  at  the 
same  time,  are  included  in  the  pending  submission,  and  will  be  con- 
sidered in  the  order  in  which  I  have  stated  them: 

1.  Tlie  supreme  court  of  the  United  States  has  declared,  through  a 
long  and  unbroken  line  of  decisions,  that  where  a  municipality  has 
power,  under  certain  circumstances,  to  issue,  and  does  issue,  bonds 
which  recite  that  all  requirements  of  the  law  have  been  complied  with^ 
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and  the  officers  issuing  the  bonds  are  charged  with  the  duty  of  ascer- 
taining and  determining  the  facts  authorizing  their  issuance,  the 
municipality  will  not,  as  against  bona  fide  holders,  be  heard  to  deny 
the  facts  so  certified  on  the  face  of  the  bonds.  Mercer  Co.  v.  Hackett, 
1  Wan.  83,  17  L.  Ed.  548;  Town  of  Coloma  v.  Eaves,  92  U.  S.  484, 
23  L.  Ed.  579;  Commissioners  v.  BoUes,  94  U.  S.  104,  24  L.  Ed.  46; 
Commissioners  v.  January,  94  U.  S.  202,  24  L.  Ed.  110;  &an  Antonio 
V.  Mehaify,  96  U.  S.  312,  24  L.  Ed.  816;  Warren  Co.  v.  Marcy,  97 
U.  S.  96,  24  L.  Ed.  977;  Sherman  Co.  v.  Simons,  109  U.  S.  735,  3  Sup. 
Ct.  502,  27  L.  Ed.  1093;  City  of  Evansville  v.  Dennett,  161  U.  S.  434, 
16  Sup.  Ct.  613,  40  L.  Ed.  760;  Commissioners  v.  Rollins,  173  U.  S. 
255,  19  Sup.  Ct  390,  43  L.  Ed.  689;  Grattan  Tp.  v.  Chilton  (C.  C.  A.) 
97  Fed.  145. 

The  expression  "want  of  power"  has  been  usefully  paraphrased  as 
follows: 

"Want  of  power  arises  from  the  following  causes:  (1)  Because  fbe  bonds 
are  issued  without  authority  of  any  statute.  (2)  Because  the  statute  under 
which  the  bonds  are  issued  contravenes  some  provision  of  the  state  constitu- 
tion. (3)  Because  the  bonds  are  issued  for  some  private,  and  not  a  public, 
purpose.  (4)  Because  the  power  exercised  is  different  from  that  delegated. 
(5)  Because  some  of  the  conditions  precedenf  to  the  issue  of  the  paper  (as,  for 
instance,  the  signatures  of  a  certain  number  of  taxpayers,  the  presentation  of 
a  petition,  or  the  consent  of  the  electors)  have  not  been  obtained  or  performed, 
or  no  election  has  been  held,  although  required,  and  only  upon  such  compliance 
are  the  bonds  to  issue..  (6)  Because  the  total  amount  of  paper  issued  exceeds 
the  statutory  or  constitutional.  limit.  In  the  first  two  c^ses  the  paper  is  void 
for  want  of  power,  and  cannot  be  cured  by  any  act  of  the  municipal  corporation. 
In  the  last  four  cases  the  paper,  although  issued  without  authority,  may  yet 
be  held  good  in  the  hands  of  a  bona  fide  holder,  because  of  recitals  contained 
in  the  paper,  made  by  the  officers  of  the  corporation  issuing  it,  which  assure 
the  purchaser  that  the  paper  is  lawfully  issued,  provided  there  existed  statu- 
tory authority  for  the  issue  of  paper  such  as  the  paper  In  the  hands  of  the 
bona  fide  holder  purports  to  be;  and,  although  the  paper  shows  no  recitals, 
the  municipality  may  be  estopped  by  its  acts  from  repudiating  it.  The  true 
meaning  of  the  term  *want  of  power*  is  the  total  lack  of  authority  in  the  cor- 
poration to  act;  and  every  act  done  by  the  municipal  corporation  without  power 
is  void,  and  cannot  be  made  valid  by  any  act  of  the  corporation  or  its  officers. 
Therefore  the  last  four  cases  cannot  logically  be  construed  to  arise  from  want 
of  power,  where  the  term  is  used  in  its  true  sense.  They  arise  from  irregu- 
larity or  illegal  use  of  the  power,  and  for  that  reason  are  illegal.''  Simonton, 
Mun.  Bonds,  §  192. 

In  Mercer  Co.  v.  Hackett,  supra,  the  court  says: 

•'Where  county  bonds  on  their  face  import  a  compliance  with  the  law  under 
which  they  were  issued,  the  purchaser  is  not  bound  to  look  further.  That 
evidence  of  fraud  practiced  by  the  railroad  company  to  whom  these  bonds  were 
delivered,  and  by  whom  they  were  paid  to  bona  fide  holders  for  value,  or  the 
fact  that  they  were  negotiated  at  less  than  their  par  value,  cannot  defeat  a 
recovery  on  them  by  such  holders.  That  on  questions  of  mercantile  or  com- 
mercial law  the  federal  courts  do  not  feel  bound  to  yield  their  Judgment  to 
state  decisions." 

In  San  Antonio  v.  Mehafly,  supra,  the  court  says: 
••The  holder  of  commercial  paper,  in  the  absence  of  proof  to  the  contrary,  is 
presumed  to  have  taken  it  underdue,  for  a  valuable  consideration,  and  without 
notice  of  any  objection  to  which  it  was  liable.  If  a  municipality  could  under 
any  circumstances  issue  negotiable  securities,  the  bona  fide  holder  of  them  has  a 
right  to  presume  that  they  were  issued  imder  the  circumstances  which  give 
the  authority.  The  mimiclpality  is  estopped  by  the  recital  on  the  face  of  the 
securities  to  deny  their  verity  as  against  a  bona  fide  purdiaser.*' 
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In  the  case  last  quoted  from  the  bonds  had  the  following  recital: 

"This  debt  is  authorized  by  a  vote  of  the  electors  of  the  city  of  San  Antouio, 
taken  in  accordance  with  the  provisions  of  an  act  to  incorporate  the  San 
Antonio  and  Mexican  Gulf  Railroad  Company,  approved  September  5,  1850. 
Entered  and  recorded  in  the  office  of  the  city  treasurer,  and  is  transferable 
on  delivery. 

"City  Hall,  City  of  San  Antonio.  March  1,  1852." 

And  the  court  declared  the  effect  of  the  recital  thus: 

"This  shuts  the  door,  as  a  matter  of  law,  to  all  inquiry  touching  the  regu- 
larity of  the  proceedings  of  the  officers  charged  with  the  duty  of  subscribing 
and  making  payment  in  the  way  specified.  The  rule  in  such  cases  is  that,  if' 
the  municipality  could  have  had  power  under  any  circumstances  to  issue  the 
securities,  the  bona  fide,  holder  haJs  a  right  to  presume  that  they  were  Issued 
under  the  circumstances  which  gave  the  authority,  and  they  are  no  more  liable 
to  be  impeached  in  his  hands  for  any  infirmity  than  any  other  commercial 
paper.  Supervisors  v.  Schenck,  5  Wall.  772,  18  L,  Ed.  656;  Olty  of  San  Anto- 
nio V.  Lane,  32  Tex.  405." 

In  Warren  Co.  v.  Marcy,  supra,  the  court  says: 

"If  a  municipal  body  has  lawful  power  to  issue  bonds,  dependent  only  upon 
the  adoption  of  certain  preliminary  proceedings,  the  holder  in  good  faith  has 
a  right  to  assume  that  such  preliminary  proceedings  have  taken  place,  if  the 
fact  be  certified  on  the  face  of  tfce  bonds  themselves  by  the  authority  whose 
primary  duty  it  Is  to  ascertain  it.  Such  bonds  may  be  valid  in  the  hands  of  a 
bona  fide  holder,  notwithstanding  the  fact  that  the  preliminary  proceedings 
requisite  to  their  issue  may  have  been  so  defective  as  to  sustain  a  direct  pro- 
ceeding against  the  officer  to  annul  them  or  prevent  their  issue." 

In  Grattan  Tp.4|,  Chilton,  supra,  the  court  says: 

"If,  under  any  circumstances,  the  board  would  have  had  authority  to  issue 
them,  and  the  bonds  would  have  been  valid,  innocent  purchasers  had  the  right 
to  presume  that  those  circumstances  existed  when  they  were  issued,  and  the 
township  tiras  estopped  to  deny  their  existence  after  such  purchasers  had 
bought  them  in  reliance  upon  the  certificate  that  they  were  issued  in  compliance 
with  the  statute." 

Commissioners  v.  Rollins,  supra  (the  latest  decision  by  the  supreme 
court  of  the  United  States  on  this  subject)  contains  the  following  sum- 
mary of  prior  decisions: 

''The  adjudged  cases,  examined  in  the  light  of  their  special  circumstances, 
show  that  the  facts  which  a  municipal  corporation  issuing  bonds  in  aid  of  the 
construction  of  a  railroad  was  not  permitted,  against  a  bona  fide  holder,  to 
question,  in  face  of  a  recital  in  the  bonds  of  their  existence,' were  those  con- 
nected with  or  growing  out  of  the  discharge  of  the  ordinary  duties  of  such  of 
its  officers  as  were  invested  with  authority  to  execute  them,  and  which  the 
statute  conferring  the  power  made  it  their  duty  to  ascertain  and  determine 
before  the  bonds  were  issued,  not  merely  for  themselves,  as  the  ground  of  their 
own  action,  but  equally  as  authentic  and  final  evidence  of  their  existence,  for  . 
the  information  and  action  of  aU  others  dealing  with  them  In  reference  to  it. 
♦  ♦  *  The  question  of  legislative  authority  to  a  municipal  corporation  to 
issue  bonds  in  aid  of  a  railroad  company  cannot  be  concluded  by  mere  re- 
citals, but,  the  power  existing,  the  municipaUty  may  be  estoppel  by  recitals 
to  prove  irregularities  in  the.  exercise  of  that  power." 

There  are  numerous  other  decisions  by  the  supreme  court  of  the 
United  States  bearing  upon  the  question  of  estoppel, — some  of  them 
referred  to  in  complainant's  brief;  but  it  is  needless  to  review  them, 
here,  since  none,  I  believe,  antagonize,  while  all  are  substantially 
agreed  upon,  the  doctrine  above  enunciated.  There  is  one  case,  how- 
ever, cited  in  complainant's  brief  (Scipio  v.  Wright,  101  TJ.  S.  GG5, 
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25  L.  Ed.  1037),  which  invites  particular  notice,  because  it  serves  to 
define  and  illustrate  the  scope  of  the  bond  recitals  in  the  case  at  bar. 
The  last  two  paragraphs  of  the  syllabus  are  as  follows: 

•'(3)  The  fact  that  the  bonds  were  not  issued  for  borrowed  money,  but  were 
exchanged  for  stock  of  the  railroad  company,  Is,  according  to  the  New  York 
decisions,  a  defense  for  the  town  against  a  holder  who,  w^hen  he  purchased, 
had  Dotice  of  the  manner  of  their  issue,  which  decisions  this  court  follows  In 
this  case.  (4)  A  bona  fide  holder,  who  had  no  knowledge  that  the  railroad 
company  had  received  the  bonds  in  payment  for  the  stock  taken  for  the  town« 
would  not  be  liable  to  such  a  defense/' 

In  the  opinion  occurs  this  language: 

"Some  time  after  January  7,  1854, — ^when  does  not  exactly  appear, — Slocum 
Howland  bought  the  seventeen  bonds  from  the  railroad  company,  with  notice 
that  money  had  not  been,  borrowed  upon  them,  but  that  they  had  been  trans- 
ferred by  the  town  supervisor  and  railroad  commissioners,  or  one  or  more  of 
them,  in  the  first  Instance,  to  the  company,  in  exchange  for  its  stock.  What 
Howland  paid  for  them — whether  the  company  obtained  their  fuU  par  value — 
is  not  proved.  Howland  held  the  bonds  until  1874,  after  they  became  due, 
when  he  sold  them  to  the  plaintilT,  taking  his  note  for  the  whole  price;  and 
that  note  remains  unpaid.  Neither  Howland,  therefore,  nor  Wright,  the  pur- 
chaser from  him,  stands  in  the  position  of  a  bona  fide  purchaser  without  notice 
of  the  exchange  of  the  bonds  for  stock.  Had  either  of  them  been  such  a  pm> 
chaser,  the  plaintifTs  right  to  recover  could  not  be  gainsaid.  But  the  question 
now  is  whether  the  fact  that  the  bonds  were  not  issued  for  borrowed  money, 
but  were  exchanged  for  stock  of  the  railroad  company,  is  a  defense  for  the 
town  against  a  holder  who,  when  he  purchased,  had  notice  of  the  manner  of 
their  issue.  Were  the  question  an  open  one,  it  would  seem  that  it  ought  not  to 
be  a  defense.'* 

The  court  then  proceeds  to  review  certain  decisions  of  the  supreme 
court  of  the  state  of  New  York  holding  the  contrary,  saying  of  them: 

'These  decisions  have  been  constructions  of  the  identical  statute  we  have 
now  under  consideration,  and  by  which  the  bonds  now,  in  suit  are  alleged  to 
have  been  issued.  The  construction  given  by  the  state  court  must  therefore 
be  our  guide.  *  *  *  It  thus  appears  to  be  the  settled  construction  given 
by  the  courts  of  New  York  to  the  act  under  which  the  bonds  now  in  suit  were 
Issued,  and  to  other  similar  acts,  that  they  do  not  authorize  an  exchange  of 
bonds  for  shares  of  the  capital  stock  of  railroad  companies,  and  that  a  pur- 
chaser who  had  notice  at  the  time  of  his  purchase  that  such  a  disposition  of 
the  bonds  was  made  by  the  town  officers  or  railroad  commissioners  cannot  re- 
cover in  a  suit  brought  upon  them." 

It  is  to  be  observed,  with  reference  to  this  last  case,  that  the  court, 
as  already  indicated,  not  only  affirms  the  general  doctrine  enunciated 
in  cases  previously  cited, — that,  where  negotiable  bonds  import  com- 
pliance with  the  law  under  which  they  were  issued,  a  bona  fide  pur- 
chaser is  not  bound  to  look  further  for  evidence  of  compliance  with 
the  conditions  annexed  to  the  power  to  issue  them, — but  also  treats 
the  negotiation  or  disposition  of  the  bonds  by  the  municipality  aa 
part  of  their  issuance,  and  not  as  a  matter  subsequent  thereto.  The 
supreme  court  of  the  United  States  has  also  rex)eatedly  held  that  the 
power  and  duty  of  municipal  officers  issuing  bonds  to  ascertain  and 
determine  the  facts  authorizing  their  issuance  need  not  be  expressly 
conferred  and  devolved,  but  may  result  from  implication.  Town  of 
Coloma  V.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579;  Commissioners  v. 
Bolles,  94  U.  8.  104,  24  L.  Ed.  46;  Commissioners  v.  January,  94 
U.  S.  202,  24  L.  Ed  110;  Bernards  Tp.  v.  Morrison,  133  U.  S.  523, 10 
Sup.  Ct  333, 33  L.  Ed.  726.  r^  1 
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The  court  in  Bernards  Tp.  v.  Morrison,  supra,  says: 

"While  it  is  true  that  the  act  does  not,  in  terms,  say  that  these  commis- 
eioners  are  to  decide  that  all  preliminary  conditions  have  been  complied  with, 
yet  such  express  direction  and  authority  is  seldom  foimd  in  acts  providing  for 
the  issuance  of  bonds.  It  is  enough  that  full  control  in  the  matter  is  given 
to  the  officers  uamed.  In  the  case  of  Oregon  v.  Jennings,  119  U.  S.  74,  92, 
7  Sup.  Ct  124,  80  L.  Ed.  323,  the  rule  is  thus  stated  by  Mr.  Justice  Blatchford: 
'Within  the  numerous  decisions  by  this  court  on  the  subject,  the  supervisors 
and  the  town  clerk  (they  being  named  in  the  statute  as  the  officers  to  sign 
the  bonds,  and  the  "corporate  authorities"  to  act  for  the  town  in  issuing  them 
to  the  company)  were  the  persons  Intrusted  with  the  duty  of  deciding,  before 
issuing  the  bonds,  whether  the  conditions  determined  at  the  election  existed. 
If  they  have  certified  to  that  effect  in  the  bonds,  the  town  is  estopped  from  as- 
serting, as  against  a  bona  fide  holder,  that  the  conditions  prescribed  by  the 
popular  vote  have  not  been  complied  with.*  Whatever  may  be  the  hardships 
of  this  particular  case,  to  sustain  the  defenses  pressed  would  go  far  towards 
destroying  the  market  value  of  municipal  securities.*' 

In  Town  of  Coloma  v.  Eaves,  supra,  the  court  says: 

* 'Where  it  may  be  gathered  from  the  legislative  enactment  that  the  officers 
of  the  municipality  were  invested  with  the  power  to  decide  whether  the  condi- 
tion precedent  has  been  complied  with,  their  recital  that  it  has  been  complied 
with,  made  in  the  bonds  issued  by  them,  and  held  in  the  hands  of  a  bona  fide 
holder,  is  conclusive  of  the  fact,  and  binding  upon  the  municipality;  foj  the 
recital  is  itself  a  decision  of  the  fact  by  the  appointed  tribunal." 

The  court  says  in  Commissioners  v.  January,  supra: 

"This  act,  like  the  act  of  1868,  authorized  the  commissioners  to  issue  the 
bond^  when  the  requirements  of  the  law  had  been  complied  with.  They  were 
thus  constituted  a  tribunal  for  the  adjustment  of  all  questions  touching  the 
subject.  They  were  clothed  with  the  power  and  charged  with  the  duty  to 
decide  them.  No  appeal  or  review  was  provided  for.  Their  issuing  the  bonds 
was  the  reflex  and  embodiment  of  their  judgment  that  it  was  proper.  It  fm- 
plies  a  prior  determination  to  that  effect." 

The  powers  and  duties  of  the  board  of  directors  of  an  irrigation 
district  in  California,  touching  the  issuance  of  bonds,  are  set  forth 
mainly  in  sections  15  and  16  of  the  act  of  March  7,  1887;  and  from 
the  former  section  I  quote,  as  directly  pertinent  here,  the  following: 

"For  the  purpose  of  constructing,"  etc.,  "the  board  of  directors  of  any  such 
district  must  *  *  •  estimate  and  determine  the  amount  of  money  neces- 
sary to  be  raised,  and  shall  immediately  thereupon  call  a  special  election,  at 
which  shall  be  submitted  •  •  •  the  question- whether  or  not  the  bonds  of 
said  district  shaU  be  issued.  ♦  •  ♦  If  a  majority  of  the  votes  cast  are 
'Bonds — Yes,'  the  board  of  directors  shaU  immediately  cause  bonds  in  said 
amount  to  be  issued.  Said  bonds  *  *  •  shall  be  negotiable  in  form,  signed 
by  the  president  and  secretary,  and  the  seal  of  the  board  of  directors  shall  be 
affixed  thereto.  •  *  *  ^id  bonds  shall  express  on  their  face  that  they  were 
issued  by  authority  of  this  act,  stating  its  title  and  date  of  approval." 

These  provisions,  and  section  16,  which  relates  to  the  sale  of  bonds, 
give  to  the  board  of  directors  full  control  over  the  issuance  of  bonds, 
and  bring  the  case  at  bar  fully  within  the  rule  above  quoted  from 
Bernards  Tp.  v.  Morrison,  where  the  court,  after  observing  that  legis- 
lative acts  for  the  issuance  of  bonds  rarely  direct,  in  terms,  the  officers 
executing  the  bonds  to  pass  upon  preliminary  conditions,  compre- 
hensively states  the  law  thus:  *^t  is  enough  that  full  control  in  the 
matter  is  given  to  the  officers  named.''  Furthermore,  the  power  and 
duty  of  the  board  of  directors  of  an  irrigation  district  to  ascertain 
and  determine  the  facts  authorizing  the  issuance  of  its  bondH^^re  necv 
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I  essarily  implied  in  the  elanse,  '^Said  bonds  shall  express  on  their  face 

that  they  were  issued  by  authority  of  this  act."  Surely,  the  legisla- 
ture did  not  intend  that  the  board  of  directors  should  make  a  false 
recital,  or  certify  to  matters  without  inquiry  as  to  their  verity.  The 
clause  in  question  manifestly  enjoins,  if  not  in  terms,  by  unayoidable 
inference,  upon  the  board  of  directors  to  ascertain  and  determine  that 
all  preliminary  conditions  for  issuance  of  bonds  have  been  fulfilled, 
before  they  make  the  prescribed  recital  to  that  effect. 

On  this  branch  of  the  case  my  conclusion  is  that  the  recitals  of  the 
bonds,  together  with  the  allegation  (which,  for  the  purpose  of  the 
present  hearing,  must  be  accepted  as  true)  that  defendants  are  inno- 
cent purchasers,  estop  the  district  from  asserting  that  no  estimate  or 
determination  of  the  amount  of  money  necessary  to  be  raised  by  issu- 
ing bonds  was  made  or  had  by  said  district,  and  also  fri>m  asserting 
that  the  bonds  were  disposed  of  in  manner  or  for  considerations  other 
than,  those  prescribed  by  the  statute. 

2.  The  other  plea  of  the  defendants,  which  sets  up  certain  proceed- 
ings and  judgmept  of  confirmation  had  in  the  superior  court  of  San 
Diego  county,  does  not  go  to  the  whole  bill,  but  only  to  that  part 
which  alleges  "that  no  estimate  or  determination  was  ever  made  or 
had  by  said  pretended  district  before  issuing  bonds."  Without  un- 
dertaking now  to  define  fully  the  scope  of  the  proceedings  and  judg- 
ment of  confirmation  thus  pleaded,  it  is  sufficient  to  say  that  one  of 
the  matters  potentially,  if  not  actually,  in  issue  in  said  proceeding 
was  the  fact  that  the  estimate  required  by  law  of  the  amount  of 
money  necessary  to  be  raised  by  the  issuing  of  bonds  was  duly  made, 
and  that  I  still  hold  the  views  expressed  by  me  in  Miller  v.  Irrigation 
Dist.  (C.  0.)  85  Fed.  693,  to  the  effect  that  a  special  proceeding  by  the 
directors  of  an  irrigation  district,  brought  under  the  act  supplemental 
to  the  Wright  act  (St.  Cal.  1889,  p.  212),  providing  for  special  proceed- 
ings in  the  superior  court  for  the  confirmation  of  the  organization  of 
the  district,  and  issue  and  sale  of  its  bonds,  is  valid  and  binding  as 
to  all  questions  involved  in  such  proceeding.  After  careful  examina- 
tion of  the  opinion  last  cited,  I  am  unable  to  discern  any  inconsistency 
in  its  rulings,  and  now  reaffirm  them.  Those  relating  to  the  organiza- 
tion of  the  district  were  substantially  as  follows:  First,  that,  said 
district  being  a  de  facto  corporation,  its  organization  could  not  be 
collaterally  attacked  by  an  individual ;  second,  that,  if  the  first  ruling 
was  erroneous  (that  is  to  say,  if  an  individual  could  attack  the  ex- 
istence of  a  de  facto  corporation),  still  in  the  present  case  the  decree 
of  confirmation  was  conclusive  against  such  attack;  third,  that,  if 
the  first  and  second  rulings  were  erroneous  (that  is  to  say,  if  the  ex- 
istence of  a  de  facto  corporation  was  open  to  attack  by  an  individual, 
and  a  decree  confirming  the  organization  of  an  irrigation  district 
did  not  preclude  such  an  attack),  still  the  present  suit,  so  far  as  it  at- 
tacked ttie  organization  of  the  district,  was  barred  by  section  3  of  the 
act  of  March  7, 1887,  as  amended  by  the  act  of  March  20, 1891.  It  is 
true  that  in  the  third  ruling  concession  of  error  in  the  first  for  the 
purposes  of  the  third  was  not  made  in  terms,  but  an  ellipsis  of  that 
sort,  the  omitted  words  being  obvious  and  readily  supplied,  is  not 
uncommon,  but  of  general  use  in  judicial  opinions,  where  the  disnosi-        t 
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tions  of  the  matters  at  issue  are  rested  upon  two  or  more  independent 
grounds,  and  untenableness  of  a  prior  ground  i^  conceded  for  the  pur- 
poses of  subsequent  grounds. 

8.  It  has  been  held  (and  I  am  not  advised  of  any  decision  to  the 
contrary)  that: 

"A  corporation  de  facto  may  legally  do  and  perform  every  act  and  thing 
which  the  same  entity  could  do  and  perform  were  it  a  de  jure  corporation.  A^ 
to  all  the  world,  except  the  paramount  authority  under  which  it  acts  and  from 
which  it  receives  its  charter,  it  occupies  the  same  position  as  though  in  all  re- 
spects valid;  and  even  as  against  the  state,  except  In  direct  proceedings  to 
arrest  Its  usurpation  of  power.  It  is  submitted.  Its  acts  are  to  be  treated  as 
efficacious."    People  v.  La  Rue,  67  CaL  526,  84  Pac  84. 

To  the  same  effect,  see  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  748;  Salt 
Co.  V.  Heidenheimer,  80  Tex.  34,  5  S.  W.  1038^;  and  Perun  v.  Cleveland, 
43  Ohio  St.  481,  3  N.  E.  357. 

Prom  the  doctrine  thus  announced  it  follows,  in  my  opinion,  that 
the  judgment  set  up  in  the  supplemental  bill,  declaring  void  the  .pro- 
ceedings for  the  organization  of  the  Perris  irrigation  district,  does 
not  impair  the  validity  of,  nor  afford  any  ground  for  equitable  relief 
against,  obligations  incurred  prior  to  said  judgment.  Shapleigh  v. 
City  of  San  Angelo,  167  U.  S.  646,  X7  Sup.  Ct.  957,  42  L.  Ed.  310;  Ash- 
ley V.  Board,  8  C.  C.  A.  455,  60  Fed.  53;  Havemeyer  v.  Iowa  Co.,  3 
Wall.  294,  18  L.  Ed.  38;  1  Dill.  Mun.  Corp.  §  170.  The  pleas  to  the 
amended  bill,  and  demurrer  to  the  supplemental  -bill,  will  be  allowed. 


MAR YT. AND  STEET.  CO.  T.  GETTYSBURG  BLECTRTC  RT.  CO. 

(Circuit  Court,  B.  D.  Pennsylvania.    January  27,  1900.) 

No.  13. 

L  Strbbt  RAiiiROADs— Forbclosttrb  of  Mortoaob— Prbfbrbntial  Claims. 
Debts  created  by  an  electric  street-railroad  company  In  rebuilding  Ita 
power  houae,  which  had  been  destroyed  by  fire,  do  not  constitute  claims 
to  which  a  court  is  authorized  to  give  preference  in  payment  from  the  pro- 
ceeds of  the  property  of  the  company  when  sold  under  mortgajge  fore- 
closure to  the  displacenpent  of  the  Uen  of  a  prior  mortgage  covering  aU  the 
property. 

%  BAMB— ESTOPFBU 

The  fact  that  the  bondholders  delayed  the  commencement  of  foreclosure 
proceedings  for  a  year  after  the  burning  of  the  power  house,  and  after  de- 
fault In  the  payment  of  Interest  on  their  bonds,  during  which  time  the 
company  rebuilt  such  house,  did  not  create  an  estoppel  against  them  in 
favor  of  those  furnishing  labor  or  material  for  the  structure  which  entitles 
the  latter  to  prior  payment  therefor  from  the  proceeds  of  the  property. 

This  was  a  suit  in  equity  for  the  foreclosure  of  a  mortgage  on  the 
property  of  defendant  street-railroad  company,  in  which  the  property 
had  been  sold.  Heard  on  petitions  of  intervening  creditors  for  prefer- 
ential payment  from  the  proceeds. 

Rudolph  M.  Schick,  for  claimants. 
John  Hampton  BarneSi  opposed. 
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DALLAS,  Circuit  Judge.  When  a  court  whose  judgments  are 
authoritative  declares  and  applies  a  principle  which  had  not  befoi« 
been  generally  recognized,  the  announcement  of  that  principle  is 
likely  to  be  followed  by  attempts  to  extend  its  operation  beyond  the 
bounds  of  its  true  limits.  This  tendency  has  been  so  strenuously 
manifested  with  respect  to  the  doctrine  of  Fosdick  t.  Schall,  99  U.  S. 
235,  25  L.  Ed.  339,  that  the  supreme  court  has  found  it  necessary  to 
repeatedly  say  that  the  discretion  to  displace  vested  contract  liens  is 
one  which  should  be  exercised  with  very  great  care,  and  that  the 
appointment  of  a  receiver  vests  in  the  court  no  general  authority  to 
do  so.  See  Miltenberger  v.  Railroad  Co.,  106  U.  S.  811, 1  Sup.  Ct.  140, 
27  L.  Ed.  117,  Kneeland  v.  Trust  Co.,  136  U.  S.  97,  10  Sup.  Ct.  950,  34 
L.  Ed.  379,  and  the  other  cases  hereafter  cited.  Yet,  I  am  now  asked 
to  adjudge  that  the  lien  created  by  a  duly-recorded  mortgage  shall  be 
subordinated  to  the  claims  of  certain  creditors  of  the  mortgagor, 
who  have  no  lien  at  all,  and  to  award  them  preferential  payment  from 
a  fund  which  has  been  produced  by  a  sale  of  the  mortgaged  property, 
under  an  order  of  this  court,  in  a  proceeding  to  foreclose  that  mort- 
gage. Bearing  in  mind  that  "it  is  the  exception,  and  not  the  rule, 
that  such  priority  of  liens  can  be  displaced,"  and  that  it  may  not  be 
done  in  any  case  unless  there  be  "special  circumstances"  to  warrant 
it,  the  circumstances  of  this  case  should  be  carefully  noted.  Knee- 
land  V.  Trust  Co.,  supra;  Miltenberger  v.  Railroad  Co.,  supra;  Thomas 
V.  Car  Co.,  149  U.  S.  110,  13  Sup.  Ct.  824,  37  L.  Ed.  663.  The  Gettys- 
burg Electric  Railway  Company,  the  mortgagor  defendant,  being  the 
owner  of  a  railway  operated  by  electricity,  made  and  delivered  the 
mortgage  which  has  been  referred  to  in  May,  1893.  Thereafter,  in 
September,  1894,  its  power  house  (covered  by  the  mortgage)  was  de- 
stroyed by  fire.  Soon  after  the  fire,  some  machinery  was  erected 
under  temporary  shelter,  and,  in  April,  1895,  the  company  commenced 
the  construction  of  a  new  power  house,  which  was  fully  completed 
about  August  30,  1895.  Several  of  the  claims  now  under  considera- 
tion are  for  materials  furnished  for  this  erection.  Are  they  entitled 
to  be  preferred  to  the  bonds  secured  by  the  mortgage? 

In  Railroad  Co.  v.  Hamilton,  134  U.  S.  299, 10  Sup.  Ct.  546,  33  L.  Ed. 
905,  it  was  held  that: 

"A  recorded  mortgage,  given  by  a  railroad  company  on  its  roadbed  and 
other  property,  creates  a  lien  whose  priority  cannot  be  displaced  thereafter 
directly  by  a  mortgage  given  by  the  company,  nor  indirectly  by  a  contract  be- 
tween the  company  and  a  third  party  for  the  erection  of  buildhigs  or  other 
works  of  original  construction." 

It  has  been  ingeniously  argued  that  this  proposition  is  inapplicable 
here,  because,  as  contended,  the  re-erection  of  an  essential  part  of  a 
railway  plant,  which  had  been  accidentally  destroyed,  cannot  be  re- 
garded as  an  original  construction,  but  must  be  looked  upon  as  being 
merely  the  restoration  or  replacement  of  such  a  construction.  The 
fallacy  of  this  contention  lies,  I  think,  in  its  erroneous  assumption 
respecting  the  sense  in  which  the  term  "original  construction"  was 
used  by  the  court  in  Railroad  Co  v.  Hamilton.  It  was  not  there  in- 
tended to  set  in  opposition  a  construction  made  for  the  first  time,  and 
one  whi^a  was  made  to  supply  the  place  of  a  previously  existing  one; 
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but  to  contrast  the  "erection  of  baDdings"  and  other  like  works  with 
works  of  operation,  or  of  maintenance  or  repair.  Further  on  it  was 
said: 

"The  work  which  Hamilton  did  was  In  original  construction,  and  not  In 
keeping  up,  as  a  going  concern,  a  railroad  already  built.  The  amount  due  him 
was  no  part  of  the  current  expenses  of  operating  the  road.  There  was,  as  to 
him,  no  diversion  of  current  earnings  to  the  payment  of  current  expenses." 
And  again:  "The  equitable  principles  upon  which  the  decisions  rest,  applying 
to  the  payment,  out  of  the  proceeds  of  the  sale  of  railroad  property,  of  such 
debts  for  operating  expenses  and  recessary  repairs,  are  not  applicable  to 
claims  such  as  the  present,  accrued  for  the  original  construction  of  a  railroad 
while  there  was  a  subsisting  mortgage  upon  it.  These  five  appellees  gave 
credit  to  the  company  for  their  work.  It  was  construction  work,  and  none  of 
it  was  for  operating  expenses  or  repairs,  and  none  of  it  went  towards  keeping 
a  completed  road  in  operation,  either  in  the  way  of  labor  or  material." 

In  Thomas  v.  Car  Co.,  149  U.  S.  95,  13  Sup.  Ct.  824,  37  L.  Ed.  663, 
a  claim  for  car  rent  which  had  accrued  prior  to  the  receivership  was 
disallowed,  and  the  following  statement  in  the  opinion  of  the  court 
in  Miltenberger  v.  Railroad  Co.,  supra,  was  quoted  with  approval: 

"It  is  easy  to  see  that  the  payment  of  unpaid  debts  for  operating  expenses, 
accrued  within  ninety  days,  due  by  a  railroad  company  suddenly  deprived  of  the 
control  of  its  property,  due  to  operatives  in  its  employ,  whose  cessation  from 
work  simultaneously  is  to  be  deprecated,  in  the  interests  both  of  the  property 
and  of  the  public,  and  the  payment  of  Umited  amounts  due  to  other  and  con- 
necting lines  of  road  for  materials  and  repairs,  and  for  unpaid  ticket  and 
freight  balances,  the  outcome  of  indispensable  business  relations,  when  a  stop- 
I)age  of  the  continuance  of  such  business  relations  would  be  a  probable  result. 
In  case  of  nonpayment,  the  general  consequence  involving  largely,  also,  the  In- 
terests and  accommodation  of  travel  and  trafQc,  may  well  place  such  payments 
in  the  category  of  payments  to  preserve  the  mortgaged  property  in  a  large 
sense  by  maintaining  the  good  wiU  and  integrity  of  the  enterprise,  and  entitle 
them  to  be  made  a  first  lien." 

From  the  opinion  in  Kneeland  v.  Trust  Co.,  supra,  there  was  ex- 
tracted the  following: 

"When  a  court  appoints  a  receiver  of  railroad  property,  it  has  no  right  to 
make  that  receivership  conditional  on  the  payment  of  otl^er  than  those  few 
unsecured  claims  which,  by  the  rulings  of  this  court,  have  been  declared  to 
have  an  equitable  priority.  ♦  •  •  It  is  the  exception,  and  not  the  rule, 
that  such  priority  of  liens  can  be  displaced." 

Having  thus  referred  to  these  eases,  the  court,  in  Thomas  v.  Car 
Co.,  then  observed: 

**The  case  of  a  corporation  for  the  manufacture  and  sale  of  cars  dealing  with 
a  railroad  company  whose  road  is  subject  to  a  mortgage  securing  outstanding 
bonds  is  very  different  from  that  of  workmen  and  employes,. or  of  those  who 
furnish,  from  day  to  day,  supplies  necessary  for  the  maintenance  of  the  rail- 
road." 

It  is  not  necessary  to  extend  this  examination  of  the  decisions  of 
the  supreme  court,  for  they  have  been  fully  and  very  satisfactorily  con- 
sidered by  the  court  of  appeals  for  the  Fifth  circuit  in  the  case  of 
Lackawanna  Iron  &  Coal  Co.  v.  Farmers'  Loan  &  Trust  Co.,  24  C.  O. 
A.  487,  79  Fed.  202,  where  it  was  held  that  the  purchase  by  a  railroad 
company  of  about  20,000  tons  of  steel  rails,  to  replace  the  old  and 
deteriorated  rails  with  which  its  tracks  were  laid,  did  not  create  a 
debt  entitled  to  preference  as  against  bonds  secured  by  mortgage. 
That  court  said: 
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"It  is  difficult  to  see  bow  the  purchase  of  20,000  tons  of  rails,  made  under 
the  circumstances  stated  in  the  intervener's  own  pleadings,  can  be  a  current 
debt  for  operating  expenses,  made  in  the  ordinary  course  of  continuing  business. 
If  the  road  was  in  the  condition  of  dilapidation  which  is  inferable  from  the 
Intervener's  averments,  it  might  be  sufficient  to  say,  In  denying  the  demand, 
that  the  rails  were  supplied,  not  as  a  matter  arising  in  the  ordinary  course 
of  the  railroad's  operations,  but  for  the  virtual  reconstruction  of  the  road.  No 
authorities  need  be  cited  to  establish  the  proposition  that  works  of  reconstruc- 
tion are  not  entitled  to  preferential  payment." 

This  proposition,  and  the  preceding  remark,  that  there  does  not  ap- 
pear to  have  been  any  case  in  which  such  a  claim  has  been,  on  final 
adjudication,  allowed  a  preference,  I  unhesitatingly  adopt,  and  do  not 
perceive  that  in  principle  the  "virtual  reconstruction  of  the  road"  of 
an  electric  railway  company  differs  from  the  actual  reconstrnction  of 
its  power  house. 

In  the  able  and  very  thorough  brief  which  has  been  submitted  by 
the  learned  counsel  for  the  claimants,  "the  particular  equities  of  this 
case  which  are  relied  on  as  the  basis  of  the  exercise  of  the  extraordi- 
nary power  in  this  case"  are  stated  to  be: 

"That  the  road  was  utterly  disabled,  by  the  destruction  of  the  power  house, 
from  earning  money  with  which  to  pay  Interest  on  its  bonds.  The  bondholders 
delayed  a  year  before  taking  possession  of  the  road,  and  during  that  time  per- 
mitted the  company  to  rebuild  the  power  house,  and  Incur  the  obligations  to 
these  claimants.  That  these  claimants  were  thereby  induced  to  put  their  labor 
and  materials  Into  the  improvement  of  what  was,  in  effect,  the  bondholders' 
property.  That  the  value  of  that  property  Is  enhanced  thereby;  and  that  it  is 
inequitable  that  they  should  afterwards  step  in,  take  possession  of  the  Im- 
proved property,  and  refuse  to  pay  for  the  Improvements." 

The  position  here  assumed  seems  to  be  that,  by  reason  of  the  "spe- 
cial circumstances"  alleged,  the  mortgage  bondholders  are  estopped 
in  equity  from  asserting  their  right  to  ti^e  fund  in  question,  without 
satisfying  the  particular  obligations  referred  to.  But  this  position 
is  not  tenable.  It  does  not  appear  that  the  action  of  these  claimants 
was  in  the  slightest  degree  induced  by  the  bondholders,  or  that  any 
delay  of  the  latter  in  enforcing  their  rights  in  any  manner  influenced 
or  affected  the  conduct  of  the  former.  Whoever  has  dealings  with  a 
company  whose  property  is  mortgaged  must  be  assnmed  to  have  dealt 
with  it  on  the  faith  of  its  personal  responsibility,  and  not  in  expecta- 
tion of  subsequently  displacing  the  priority  of  the  mortgage  liens 
through  the  interposition  of  a  court  of  equity;  and  "the  necessity  for 
the  supplies  does  not  entitle  to  preferential  payment,  unless  the  sup- 
plies are  for  current  expenses  in  the  ordinary  course  of  operation." 
Kneeland  v.  Trust  Co.,  136  U.  S.  97,  10  Sup.  Ot.  950,  34  L.  Ed.  379; 
Thomas  v.  Car  Co.,  149  U.  S.  95, 13  Sup.  Ct.  824,  37  L.  Ed.  663;  Rail- 
road Co.  V.  Hamilton,  134  U.  S.  296,  10  Sup.  Ct.  546,  33  L.  Ed.  905; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co.,  137  TJ.  S.  171, 
11  Sup.  Ct.  61,  34  L.  Ed.  625;  Lackawanna  Iron  &  Coal  Co.  v.  Farm- 
ers' Loan  &  Trust  Co.,  24  C.  C.  A.  487,  79  Fed.  210.  For  the  reasons 
which  have  been  indicated,  I  am  of  opinion  that  the  claims  thus  far 
considered  are  not  entitled  to  the  priority  which  is  asked  for  them. 

The  claim  of  Adam  Ertter,  amounting  to  f  102,  for  bricks  furnished 
in  the  re-erection  of  the  power  house,  about  10  months  before  the  re- 
ceivership;  must,  upon  the  ground  already  discussed,  be  disallowed.        t 
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He  has,  however,  also  made  claim  for  salary  from  February  20,  1894, 
to  September  21, 1895,  at  f  500  per  annum,  amounting  in  the  aggregate 
to  f 762.  The  master  allowed  this  claim,  but  only  for  four  months 
next  preceding  the  receivership;  and  he  cannot  be  said  to  have  erred 
in  this,  for  the  time  limit  which  he  applied  had  been  prescribed  by 
an  order  of  this  court.  I  think,  however,  that  this  limitation  is  not 
now  binding  upon  the  court  itself,  and  that,  under  all  the  circum- 
stances, the  discretion  vested  in  it  will  be  properly  exercised  by  ex- 
tending the  period  of  allowance  to  six  months,  and  this  will  according- 
ly be  done.  The  further  claim  of  Mr.  Ertter, — f 60  for  rental  of  room 
in  a  building  owned  by  him  and  used  by  the  company  for  offlce  pur- 
poses,— ^though  rejected  by  the  master,  mainly  upon  the  ground  that  it 
had  not  properly  come  before  him,  should,  I  think,  be  allowed.  The 
business  of  the  comi)any  was  transacted  in  this  office  for  about  five 
months  before  the  receiver  was  appointed,  and  he  continued  to  use  it 
for  some  time  thereafter.  There  is  no  evidence  of  bad  faith  in  the 
matter,  and,  while  such  an  office  may  not  have  been  absolutely  neces- 
sary, it  was  certainly  at  least  a  not  unreasonable  provision  for  the 
conduct  of  its  affairs. 

The  master  also  held  that  the  claim  presented  by  Craig,  Finley  & 
Co.,  for  printing  tickets,  amounting  to  |270,  could  not  be  allowed  by 
him,  because  it  had  not  been  properly  filed  with  the  trustee.  This  cir- 
cumstance, however,  does  not  preclude  the  court  from  considering 
the  claim  on  its  merits,  and  I  do  not  think  that  the  tickets  in  ques- 
tion were  so  manifestly  superfluous  and  inappropriate  to  the  busi- 
ness of  the  railway  company  as  to  justify  the  disallowance  of  the  debt 
incurred  in  having  them  printed.  I  regard  them  as  having  been  day 
by  day  supplies.    The  claim  will  be  allowed. 

Let  a  decree  in  accordance  with  this  opinion  be  prepared. 


COMMERCIAL  BANK  OF  AUGUSTA  v.  SANDFORD  et  aL 
(Circuit  Court,  D.  South  Car(rflna.    January  12,  1900.) 

1.  Taxation— Sale  under  Tax  Warrant— Validity. 

Under  the  statute  of  Sonth  Carolina  (Acts  1887;  19  St.  at  Large,  p.  884), 
providing  that  a  sheriff  having  a  tax  warrant  for  coUectlon  shall  seize  and 
sell  so  much  of  the  property  of  the  delinquent  taxpayer  as  may  be  neces- 
sary to  raise  the  sum  of  money  therein  named,  and  charges  thereon,  the 
limitation  is  mandatory,  and  a  sale  of  a  tract  of  land  worth  $2,500,  and 
readily  capable  of  division,  to  satisfy  a  tax  warrant  calling  for  only  about 
$30,  is  unauthorized,  and  voidable  by  the  landowner. 

2.  Equity  Pleading— Multifariousness— Bill  for  Foreclosure  of  Mort- 

gage. 

A  bill  to  foreclose  a  mortgage  on  real  estate  is  not  multifarious  because 
It  Joins  as  defendants  parties  claiming  title  to  the  land  under  a  sale  upon 
&  tax  warrant  against  the  mortgagor,  which  sale  was  made  after  the  ex- 
ecution of  the  mortgage,  and,  if  valid,  would  defeat  the  lien  thereof,  and 
seeks  to  have  such  sale  set  aside  as  illegal. 
a  Parties— Suit  to  Set  Aside  Tax  Sale. 

In  a  suit  against  the  purchasers  of  land  at  a  tax  sale,  to  set  aside  such 
sale  on  the  ground  that  the  action  of  the  shtfiff  who  made  it  was  illegal, 
Buch  sheriff  is  a  proper  party  defeuda^ 

Digitized  by  ^ 


/Google 


OOMMERCIAL   BANK   V.  SANDFOBD.  155 

In  Equity. 

Jos.  R  Lamar,  for  complainant. 

D.  S.  Henderson  and  Wm.  H.  Townsend,  for  defendants. 

SmOIimJN,  Circuit  Judge.  This  bill  is  filed  for  the  foreclosure 
of  a  mortgage  executed  on  May  7,  1896,  by  Mary  E.  Bandford,  a 
citizen  and  resident  of  the  state  of  Tennessee,  to  the  Commercial 
Bank  of  Augusta.  The  principal  of  the  bond  secured  by  the  mort- 
gage is  f2,500.  The  land  embraced  in  the  mortgage  is  situate  in 
Barnwell  county,  in  the  state  of  South  Carolina,  containing  202  acres. 
The  mortgage  was  duly  recorded.  The  defendants  in  the  cause  are 
the  said  Mary  E.  Sandford,  the  mortgagor,  H.  S.  Mellichamp,  Mrs. 
E.  R  Easterling,  and  Mrs.  Julia  B.  Easterling,  who  hold  and  claim 
possession  of  this  land  under  a  tax  title  executed  to  them  on  Au- 
gust 6,  1898,  by  Frank  H.  Creech,  sheriff  of  Barnwell  county;  and 
this  sheriff  is  also  made  a  defendant.  Mrs.  Sandford  filed  her  an- 
swer, admitting  the  execution  of  the  bond  and  mortgage,  the  amount 
claimed  to  be  due  and  unpaid  thereon,  and  the  right  of  complain- 
ant to  foreclose.  H.  S.  Mellichamp  and  the  Mesdames  Easterling 
join  in  demurrer  to  the  bill.  This  demurrer  is  for  these  causes:  (1) 
That  the  complainant  hath  not,  in  and  by  said  bill,  made  or  stated 
such  a  cause  as  doth  or  ought  to  entitle  it  to  any  such  relief  as  is 
thereby  sought  and  prayed  for  from  or  against  these  defendants; 
(2)  that  it  appears  from  said  bill  that  the  same  is  exhibited  against 
these  defendants  and  several  other  persons  therein  named  as  defend- 
ants thereto,  for  distinct  matters  and  causes,  in  several  whereof,  as 
appears  by  said  bill,  these  defendants  are  in  no  wise  interested  or 
concerned,  and  that  the  bill  is  altogether  multifarious. 

The  defendant  Creech  files  his  demurrer,  the  first  and  third  grounds 
whereof  are  the  same  as  those  in  the  demurrer  of  the  other  defend- 
ants; and  the  second  ground  that  it  does  not  appear  from  the  bill  of 
complaint  that  this  defendant  has  any  interest  in  the  subject-matter 
of  this  suit.    These  grounds  will  be  considered  in  their  order. 

As  the  demurrers  admit  all  the  facts  stated  in  the  bill,  these  will 
be  set  out.  The  bill  alleges  that  the  defendants  Mellichamp  and 
the  Mesdames  Easterling  are  in  possession  of  the  tract  of  land, 
claiming  under  a  tax  titie  executed  to  them  by  their  co-defendant 
P.  H.  Creech,  sheriff  of  Barnwell  county,  on  August  6, 1898;  that  said 
tax  title  is  null  and  void,  having  been  given  and  obtained  without 
warrant  of  law  and  under  circumstances  not  sustained  by  law;  that 
the  warrant  on  which  the  tax  title  is  based  was  issued  by  the  treas- 
urer of  tiie  county  for  |22.65,  with  f 8.45  costs,  the  warrant  con- 
taining in  part  taxes  issued  for  the  school  district  within  which 
this  tract  lay,  which  school  taxes  were  improperly  and  illegally  levied, 
there  being  no  petition  of  freeholders  therefor,  as  the  law  requires; 
that  the  statute  in  such  case  made  and  provided  requires  the  sheriff, 
under  the  warrant,  to  seize  and  take  possession  of  so  much  of  the  de- 
faulting taxpayer's  estate,  real  or  personal,  or  both,  as  may  be  neces- 
sary to  raise  liie  sum  of  money  therein  named,  and  charges  thereon, 
and,  after  due  advertisement,  to  sell  the  same;  that  under  said  war- 
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rant  so  illegally  issued  the  said  sheriff  did  not  seize  and  take  exclusive 
possession  of  so  much  of  defaulting  taxpayer's  estate,  nor  did  he  per- 
sonally take  possession,  or  personally  sell  the  same,  but,  on  the  con- 
trary, an  illegally  appointed  deputy  went  on  the  land,  and  took  posses- 
sion of  all  of  it,  and'  not  of  so  much  as  was  necessary  to  pay  the  tax, 
which  could  easily  have  been  done,  and  the  entire  tract  was  sold  by 
the  illegally  appointed  deputy,  not  by  the  sheriff,  and  was  purchased 
by  said  defendants  for  f  85;  that  the  levj'  so  made  was  excessive,  the 
said  tract  being  easily  divisible  into  two  parts,  which  could  have  been 
easily  sold  so  as  to  bring  the  amount  of  the  tax  and  charges,  the 
whole  land  being  worth  at  least  f  2,500;  that  although  the  tract  of 
land  levied  upon  was  easily  divisible  into  two  parts,  which  could  have 
been  easily  sold  to  brin^  the  amount  of  taxes  and  charges  thereon, 
the  whole  tract  was  sold  and  purchased  by  the  defendants  for  the  sum 
of  185,  its  actual  value  being  |2,500;  that  the  levy  and  sale  were 
made  not  by  th«  sheriff,  but  by  an  illegally  appointed  deputy. 

If  these  facts  be  true, — and  for  the  occasion  the  demurrer  admits 
them, — the  levy  and  sale  were  illegal,  and  the  defendants  took  noth- 
ing. In  the  case  of  Wilson  v.  Cantrell,  40  S.  C.  114,  18  S.  E.  517, 
the  sheriff,  acting  under  the  same  statute  as  the  ^eriff  in  this 
case  acted  (Acts  1887;  19  St.  at  Large,  p.  884),  levied  upon  and  sold 
the  entire  tract.  This  was  sustained.  It  did  not  appear  that  the 
tract  was  divisible  so  as  to  be  sold  in  parcels,  and  the  conclusive  fact 
was  found  by  the  circuit  judge  and  the  master  that  the  levy  was  not 
excessive..  In  the  case  at  bar  it  is  stated  in  the  bill  and  admitted  by 
demurrer  that  the  land  could  easily  have  been  divided,  and  the  parts 
easily  sold  to  pay  this  tax;  and,  as  to  the  excess  of  the  levy,  there  can 
be  no  doubt  when  a  tract  of  the  valuie  of  f  2,500  is  sold  for  a  tax  of 
?22.G5. 

The  rule  is  stated  bv  Mr.  Justice  Field  in  French  v.  Edwards,  13 
Wall.  511,  20  L.  Ed.  703,  as  follows: 

"There  are  undoubtedly  many  statutory  requisitions  intended  for  tbe  guide 
of  officers  in  the  conduct  of  business  devolved  ui)on  them,  which  do  not  limit 
their  power  or  render  its  exercise  in  disregard  of  the  requisitions  ineffectual. 
Such,  generally,  are  regulations  designed  to  secure  order,  system,  and  dispatch 
in  proceedings,  and  by  a  disregard  of  which  the  rights  of  parties  interested 
cannot  be  injuriously  affected.  Provisions  of  this  character  are  not  usuaUy  re- 
garded as  mandatory,  unless  accompanied  by  negative  words  importing  that  the 
acts  required  shall  not  be  done  in  any  other  manner  or  time  than  that  design 
nated.  But  when  the  requisitions  prescribed  are  intended  for  the  protection 
of  the  citizen,  and  to  prevent  a  sacrifice  of  his  property,  and  by  a  disregard  of 
which  his  rights  might  be,  and  generally  would  be,  injuriously  affected,  they 
are  not  directory,  but  mandatory.  They  must  be  followed,  or  the  acts  done  will 
be  invalid.  The  power  of  the  officer  in  all  such  cases  is  limited  by  the  manner 
and  conditions  prescribed  for  its  exercise.'* 

Oooley,  Tax'n,  p.  496,  states  this  rale.    He  adds: 

"And  such  a  provision  [that  only  so  much  of  the  land  must  be  sold  as  would 
pay  the  tax]  must  be  strictly  obeyed.  A  sale  of  the  whole,  when  less  would 
pay  the  tax,  would  be  such  a  fraud  on  the  law  as  to  render  the  sale  voidable, 
at  the  option  of  the  landowner,  and  the  deed  would  be  void  on  its  face,  if  it 
showed  the  fact  of  such  excessive  sale." 

But  the  question  remains,  can  this  be  considered  in  this  salt?  or, 
in  other  words,  is  this  bill  multifarious?    It  is  difficult,  if  not  im- 
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I>ossible,  to  define  ^'multif ariousness."  There  is  not  any  positive,  in- 
flexible rule  as  to  what,  in  the  sense  of  a  court  of  equity,  constitutes 
'^multifariousness,"  which  is  fatal  to  a  suit  on  demurrer.  Shields  v. 
Thomas,  18  How.  253, 15  L.  Ed,  868,  approved  in  Harrison  v.  Perea, 
168  U.  S.  319, 18  Sup.  Ct.  129,  42  L.  Ed.  478.  Story  defines  this  term, 
'*rhe  improperly  joining  in  one  bill  distinct  and  independent  matters, 
and  thereby  confounding  them."  Story,  Eq.  PI.  §  271. 
In  Salvidge  v.  Hyde,  5  Madd.  146,  we  find  this: 

"If  the  object  of  the  suit  be  single,  but  It  happens  that  different  persons 
have  separate  Interests  in  distinct  questions  which  arise  out  of  that  single 
object.  It  necessarily  follows  that  such  different  persons  must  be  brought  before 
the  court,  in  order  that  the  suit  may  conclude  the  whole  object.". 

See,  also,  Brown  v.  Deposit  CJo.,  128  TJ.  S.  403,  9  Sup.  Ot.  127,  32  L. 
Ed.  468;  Barcus  v.  Gates,  32  C.  O.  A.  337,  89  Fed.  791. 

The  complainant,  and  Mr.  Mellichamp,  with  the  two  Mesdames 
Easterling,  claim  through  and  rely  upon  the  title  of  Mrs.  Sandford. 
The  complainant  sets  up  a  mortgage  lien;  these  defendants  set  up  a 
sale  under  the  prior  tax  lien.  The  question  is  as  between  these  al- 
leged liens.  If  the  sale  under  the  tax  lien  is  good,  the  complainant's 
b'en  is  defeated.  It  is  not  defeated  if  the  sale  be  illegal.  The  com- 
plaint seta  up  no  title;  only  a  lien.  The  defendants  claim  under  a 
prior  lien,  and  must  connect  themselves  with  it  in  order  to  defeat  the 
mortgage  lien. 

A  suit  to  foreclose  the  mortgage,  leaving  this  matter  of  sale  under 
the  tax  lien  open,  would  be  futile,  and  lead  to  further  litigation.  In- 
deed, as  it  appears,  but  for  this  claim  there  need  be  no  suit.  These 
defendants  do  not  claim  adversely  to  Mrs.  Sandford.  They  claim 
under  her.  They  derive  their  title  from  her.  If  she  never  had  any 
title,  they  have  none.  They  get  their  title  under  a  lien  on  her  land. 
If  she  had  parted  with  her  title  before  the  execution  of  this  mortgage, 
either  by  her  own  voluntary  act  or  by  operation  of  an  execution  or 
a  tax  sale,  then  possibly  they  would  not  be  proper  or  necessary  parties 
to  this  suit.  But,  if  she  had  made  a  conveyance  or  assignment  after 
the  date  of  the  mortgage,  the  purchaser  would  have  been  a  necessary 
Darty  to  the  foreclosure  of  the  mortgage.  Story,  Eq.  PI.  §§  193,  199, 
feOl;  Terrell  v.  Allison,  21  Wall.  289,  22  L.  Ed.  634.  In  Stevenson  v. 
iRailway  Co.,  105'U.  S.  703,  26  L.  Ed.  1215,  a  bill  in  equity  to  foreclose 
ill  mortgage  was  sustained  which  tried  the  validity  of  a  sale  on  exe- 
•cution  against  the  mortgagor  uppn  judgments  recovered  after  the 
mortgage  was  made.  These  authorities  are  quoted  in  Hefner  v.  In- 
surance Co.,  123  XJ,  S.  755,  8  Sup.  Ct.  337,  31  L.  Ed.  309,  as  sustaining 
this  doctrine.  On  principle,  ,it  was  wititiin  the  jurisdiction  and  au- 
thority of  the  court,  upon  a  bill  in  equity  for  the  foreclosure  of  the 
plaintiff's  mortgage,  to  determine  the  validity  or  invalidity  of  a  tax 
title,  and  the  purchaser  and  holder  of  the  tax  title  acquired  after  the 
date  of  the  mortgage  was  a  proper,  if  not  a  necessary,  party  to  the 
bfll. 

The  bill  is  not  multifarious  as  to  these  three  defendants.  Can  the 
demurrer  of  the  sheriff  be  sustained?  The  sheriff  may  not  be  a  nec- 
essary party,  but  he  certainly  is  a  proper  party.  Tlie  other  defendants 
claim  through  his  action,  and  complainant  alleges  that  it  was  illegal. 
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Indeed,  he  is  responsible  for  the  irregularity  and  Invalidity  of  the 
sale.  The  bill  disdoses  no  collusion,  fraud,  or  improper  conduct  on 
the  part  of  the  other  defendants.  As  their  rights  depend  on  the 
validity  of  the  sheriff's  discharge  of  his  duty,  they  are  entitled  to  his 
assistance  in  the  defense  of  his  action.  In  the  note  on  "Parties"  to 
Mitf.  Eq.  PL  (6th  Am.  Ed.,  from  5th  Lond.  Ed.)  p.  398,  the  rule  is 
stated:  "There  is,  however,, another  rule,  that,  when  a  defendant  is 
interested  in  having  another  made  a  party  defendant,-  the  plaintiff 
is  obliged  to  make  him  a  party,  so  that  the  principal  defendant  may 
have  his  assistance  in  the  defense."  There  is  another  consideration. 
If  this  sale  be  set  aside,  the  defendants,  who  purchased  and  paid  their 
money,  they  being  without  fault,  are  entitled  to  the  return  of  what 
they  paid.  This  must  be  made  by  the  sheriff,  who  received  it.  That 
gives  him  an  interest  in  the  subject-matter  of  this  suit.  So  he  comes 
within  the  general  rule,  stated  by  the  same  authority,  "that  all  inter- 
ested in  the  subject-matter  of  a  suit  in  equity,  whether  directly  and 
immediately,  or  incidentally  and  remotely,  are  to  be  made  parties, 
so  that  complete  justice  may  be  done  between  all  parties  interested  in 
one  suit";  quoting  Crease  v.  Babcock,  10  Mete.  (Mass.)  531.  As  was 
said  by  Lord  Chancellor  Talbot,  and  repeated  by  Chief  Justice 
Marshall,  "the  court  of  equity  in  all  cases  delights  to  do  complete 
justice,  and  not  by  halves."  Hefner  v.  Insurance  Co.,  supra.  Let  an 
order  be  talcen  overruling  the  demurrers,  and  giving  leave  to  defend- 
ants, if  they  be  so  advised,  to  plead  or  answer  under  equity  rule 
No.  34. 


WYCKOFF,  SBAMANS  A  BENEDICT  v.  WAGNER  TYPEWBITBR  CO. 
(Circuit  Court,  S.  D.  New  York.    December  16,  1800.) 

1.  Witnesses— Personal   Privilege— Exposurb  to  Prosecution  ob  Penal 
Liability. 

Whether  the  answer  to  a  question  asked  a  witness  may  reasonably  have 
a  tendency  to  criminate  him,  so  as  to  Justify  his  refusal  to  answer,  under 
Rev.  St.  §  860,  is  to  be  determined  by  the  court,  in  view  of  the  pleadings 
and  the  other  testimony  in  the  case. 

d.  Same. 

Where  it  is  charged  in  the  pleadings  that  a  corporation,  which  is  a 
party,  is  a  constituent  part  of  a  combination  or  trust  formed  in  violation 
of  the  federal  and  state  statutes,  a  witness  who  is  a  stockholder  in  such 
corporation  is  justified  in  refusing  to  answer  a  question  directed  to  obtain- 
ing information  as  to  the  transfer'  by  the  witness  of  his  own  stodi:,  and 
touching  his  individual  transactions  Ux  the  formation  of  the  alleged  trust, 
on  the  ground  that  the  answer  might  t^nd  to  criminate  him,  and  subject 
him  to  the  penalties  and  forfeitures  provided  by  such  statutes. 

In  Equity. 

This  is  an  equity  action  brought  by  the  complainant  against  the  defendant 
to  restrain  the  infringement  of  certain  .letters  patent  for  improvements  in 
typewriting  machines,  and  for  an  accounting.  Among  other  defenses,  the  de- 
fendant alleged  in  its  answer  that  the  complainant  corporation  turned  over 
its  profits  to  an  illegal  combination  of  typewriter  manufacturers,  in  restraint 
of  trade,  and  for  the  purpose  of  enhancing  prices  thereof,  of  which  illegal  com- 
bination complainant  was  a  part  and  parcel,  and  that  by  reason  thereof  com- 
plainant had  violated  the  antitrust  statutes  of  the  United  States  In  such  cases 
made  and  provided,  and  was  not  entitled  to  any  relief  in  the  court  of  equity. 
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and  had  no  right  to  bring  this  action.  The  defendant  sought  to  prove  these 
allegations  in  its  anwer  by  H.  H.  Benedict,  the  president  of  the  complainant 
company.  Daring  the  examination  of  Benedict  before  the  examiner,  the  ques- 
tions hereinafter  quoted  in  the  opinion  of  the  court  were  p^pounded  to  the 
witness.  The  witness  declined  to  answer,  and  demurred  to  the  questions,  on 
the  ground  that  his  answer  thereto  might  subject  hhn  to  the  pains  and  penal- 
ties contained  in  the  federal  antitrust  act  and  statutes  of  the  state  of  New 
York  to  prevent  combinations  and  monopolies.  Thereupon,  at  the  request  of 
defendant's  counsel,  the  examiner  certified  the  record  to  the  court  for  its  deci- 
sion as  to  whether  or  not  the  witness  should  be  required  to  answer  the  ques- 
tions. 

H.  D.  Donnelly  and  J.  W.  Suggett,  for  complainant. 
A.  V.  Briesen  and  Charles  Strauss,  for  defendant. 

LACOMBE,  Circuit  Judge.  The  first  question  upon  which  a  ruling 
is  asked  reads  as  follows: 

"Q.  9.  When  did  you  last  have  in  your  possession  or  under  your  control  any 
of  the  papers  mentioned  in  this  subpoena? ' 

The  papers  mentioned  in  the  subpoena  were  agreements  or  cor- 
respondence relating  to  the  sale  or  exchange  of  the  witness  Bene- 
dict's individual  stock  in  the  corporation  of  Wyckoff^  Seamans  & 
Benedict. 

The  second  question  reads  as  follows: 

"Q.  10.  WiU  you  state  whether  or  not,  in  an  agreement  made  between  yomr- 
self  and  Mr.  Charles  N.  Fowler,  in  the  faU  of  1892,  it  was  not  provided,  among 
other  things,  as  follows:  *The  vendors,  each  for  himself,  contract,  covenant, 
and  agree  that  they,  and  each  of  them,  will,  upon  the  consummation  of  this 
contract  in  due  form,  assign  and  transfer  any  and  aU  patents  owned  by  them, 
and  any  and  all  interests  which  they  may  have  in  any  patents,  covering,  apper- 
taining, or  relating  to  typewriting  machines'?" 

It  is  quite  apparent  that  the  purpose  of  these  questions^  which  are 
directed  to  obtaining  information  as  to  the  witness'  own  transfer 
of  his  own  shares  of  stock,  and  touching  his  individual  transactions 
in  thQ  formation  of  the  Union  Typewriter  Company,  which  it  is 
charged  is  an  ill^al  trust,  is  to  establish  the  proposition  that  the 
witness  has  himseU  violated  the  provisions  of  the  antitrust  act.  That 
being  so,  his  declination  to  answer  the  questions  on  the  specific 
ground  that  his  answer  might  have  a  tendency  to  incriminate  him- 
self is  well  taken. 

On  Motion  to  Settle  Order. 

The  discussion  had  upon  the  settlement  of  the  order  in  this  case 
has  practically  amounted  to  a  reargument,  which,  however,  has  left 
the  opinion  of  the  court  unchanged.  This  is  not  a  case  arising  un- 
der the  peculiar  language  of  the  interstate  commerce  act,  which 
was  discussed  in  Commission  v.  Brimson,  154  U.  S.  448,  14  Sup.  Ot. 
1125,  38  L.  Ed.  1047,  and  in  Brown  v.  Walker,  161  U.  S.  591,  16  Sup. 
Ct.  644,  40  L.  Ed.  819,  in  which  latter  case,  by  a  bare  majority,  the 
court  held  that  the  witness  was  compellable  to  answer.  We  are 
dealing  here  only  with  the  provisions  of  section  860  of  the  United 
States  Revised  Statutes,  and  the  case  of  Counselman  v.  Hitchcock, 
142  U.  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed.  1110,  is  controlling.  Of 
course,  the  witness  is  not  the  tribunal  ultimately  to  decide  whether 
the  question  will  or  will  not  tend  to  incriminate  him.    It  is  for, 
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judge  before  whom  the  question  arises  to  decide  whether  an  answer 
to  the  question  put  may  reasonably  have  a  tendency  to  criminate 
the  witness,  or  to  furnish  proof  of  a  link  in  the  chain  of  evidence 
necessary  to  convict  him  of  a  crime.  Ex  parte  Irvine  (0.  C.)  74  Fed. 
954. 

The  two  questions  are  as  follows: 

"Q.  9.  When  did  you  last  have  In  your  possession  or  under  your  control  any 
of  the  papers  mentioned  in  this  subpoBna?" 

"Q.  10.  Will  you  state  whether  or  not,  in  an  agreement  made  between  your- 
self and  Mr.  Charles  N.  Fowler  in  the  fall  of  1892,  it  was  not  provided,  among 
other  things,  as  follows:  *The  vendors,  each  for  himself,  contract,  covenant, 
and  agree  that  they,  and  each  of  them,  wUl,  upon  the  consummation  of  this 
contract  in  due  form,  assign  and  transfer  any  and  all  patents  owned  by  them, 
and  any  and  all  interests  which  they  may  have  in  any  patents,  covering,  ap- 
pertaining, or  relating  to  typewriting  machines'?' 

An  examination  of  the  subpoena  indicates  that  the  papers  men- 
tioned in  question  9  are  of  the  character  more  specifically  recited 
in  question  10.  CJonsidered  by  themselves,  the  questions  are  not  ob- 
noxious to  the  objection,  but  they  must  be  read  in  the  light  of  the 
pleadings  and  of  the  other  testimony  in  the  case.  When  such  ex- 
amination is  had,  it  becomes  apparent  that  it  is  contended  that 
some  combination  of  the  character  denounced  by  federal  and  state 
statute,  as  being  in  restraint  of  trade,  or  promotive  of  a  monopoly, 
has  been  formed,  and  that  this  very  witness  was  an  active  party  in 
such  formation.  Under  these  circumstances,  the  court  can  very  well 
see  how,  if  an  answer  were  enforced  to  these  questions,  it  might 
disclose  some  fact  which  would  form  a  link  in  the  chain  of  testi- 
mony, in  the  event  of  prosecution  for  the  commission  of  the  offense 
prohibited  by  the  statute.  The  motion  to  require  the  witness  to 
answer  is  therefore  denied. 


A.  B.  PARQUHAR  CO.,  Limited,  v.  NATIONAL  HARROW  CO. 

(Circuit  Court,  D.  New  Jersey,    January  19,  1900.) 

Injunction— Grounds— Threatbkiko  Suits  fob  infringement  of  Patent. 

A  court  of  equity  will  not  enjoin  the  owner  of  a  patent  from  sending 
circulars  to  customers  and  agents  of  the  complainant,  charging  that  an 
article  manufactured  and  sold  by  complainant  infringes  such  patent,  that 
complainant  is  not  financially  responsible,  and  that  the  recipients  wiU  be 
subjected  to  damages  and  costs  if  they  continue  to  handle  or  sell  sach 
article,  in  advance  of  an  adjudication,  in  a  suit  brought  to  determine  the 
question,  that  the  article  does  not  infringe.  Such  question  cannot  be  ad- 
judicated in  the  suit  for  injimction,  and  untU  so  adjudicated  the  defend- 
ant is  within  its  rights  in  giving  notice  of  its  claims,  and  its  intention  to 
bring  suit  for  their  enforcement;  and  for  any  tsAse  charges  contained  in 
the  circulars  the  complainant  has  a  remedy  at  law,  by  an  action  for  libel. 

This  was  a  suit  in  equiiy  for  an  injunction.    On  demurrer  to  bill. 
Wm.  C.  Strawbridge  and  Jolrn  G.  Johnson,  for  complainant, 
Mr.  Risley,  for  defendant. 

KIRKPATRICK,  District  Judge.    The  complainant  herein  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Pennsylvania,  en- 
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gaged  in  the  manufacture  and  sale  of  spring-tooth  harrows.  The  de- 
fendant is  a  corporation  organized  under  the  laws  of  the  state  of  New 
Jersey,  holding  by  assignment  certain  patents  for  improvements  in 
spring-tooth  harrows,  and  granting  licenses  to  various  persona  to 
manufacture  its  patented  devices.  The  complainant  does  not  hold 
such  license,  but  the  product  of  its  factory  comes  in  competition  with 
the  goods  put  upon  the  market  by  the  defendant's  licensees.  The  bill 
of  complaint  alleges  that  for  the  purpose  of  suppressing  this  com- 
petition, and  with  intent  to  break  up  and  destroy  complainant's  har- 
row business,  the  defendant  is  circulating  among  complainant's  cus- 
tomers and  agents  letters  by  which  they  are  falsely  and  maliciously 
informed  that  the  defendant's  patents  have  been  sustained  by  the 
courts,  that  the  complainant's  harrows  are  infringements  thereon, 
and  that,  unless  they  desist  from  handling  and  selling  the  same, 
suits  will  be  brought  by  defendant  against  -ttiem,  and  they  subjected 
to  large  costs,  which  they  vrill  be  obliged  to  pay,  because  of  com- 
plainant's want  of  financial  responsibility.  The  bill  avers  that  the 
patents  of  defendant  have  narrow  claims,  and  that  complainant's 
harrows  do  not  infringe  thereon;  that  complainant's  business  is 
being  ruined  and  destroyed  by  defendant's  action;  and  that  unless 
it  is  restrained  the  injury  wUl  be  irreparable.  The  prayer  of  the 
bill  is  that  the  defendant  be  enjoined  from  writing  and  publishing, 
distributing,  or  circulating  any  letter  or  circulars  containing  in- 
timidating threats  of  suit  against  complainant  or  its  customers,  or 
against  persons  selling  or  using  complainant's  harrows  under  the 
letters  patent  alleged  to  be  owned  by  defendant.  Before  such  an 
order  issues,  there  must  be  a  judicial  ascertainment  whether  the 
complainant's  harrows  are  or  are  not  infringements  upon  any  of 
the  patents  of  which  it  is  said  the  defendant  is  the  owner.  The  al- 
legations of  invalidity  and  noninfringement  made  in  the  bill  are 
not  admitted  by  the  pleadings,  nor  can  those  questions  be  deter- 
mined in  this  suit.  The  falsity  of  defendant's  representations  in 
respect  to  its  patents  and  complainant's  infringement  of  them  will 
not  be  presumed.  If  the  defendant  has  a  patent  which  the  com- 
plainant or  its  customers  infringe,  it  is  immaterial  that  it  is  %  cor- 
poration composed  of  several  leading  manufacturers,  termed  in  the 
bill  a  "trust,"  or  that  it  is  charged  with  attempting  to  control  the 
price  of  harrows  or  suppress  competition.  The  grant  of  the  pat- 
ent, which  carries  with  it  the  sole  right  to  manirfacture,  use,  and 
sell  the  patented  device,  of  itself  stifles  competition  in  that  par- 
ticular line,  and  creates  a  monopoly.  The  patent  owner  is  justified 
in  using  all  lawful  means  to  protect  his  monopoly.  He  may  give 
notice  of  his  rights  as  he  understands  them,  and  of  his  intention 
to  ask  the  courts  to  enforce  them  in  suit  to  be  brought  for  the  pur- 
pose. If  the  defendant's  assertions  respecting  the  validity  of  its 
patents  and  the  charge  of  infringement  by  complainant  be  true,  and 
not  false;  it  will  be  well  within  its  rights  in  giving  the  notices  com- 
plained of;  and  whether  they  be  true  or  false  cannot  be  made  an 
issue  in  this  suit.  As  to  defendant's  alleged  false  assertions  respect- 
ing the  financial  responsibility  of  complainant,  if  complainant  has 
been  damaged  thereby  he  has  his  remedy  at  law.    The  case  is  amdo-     j 
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gous  to  that  of  Francis  v.  Flinn,  118  U.  S,  385,  C  Sup.  Ct  1148,  30 
L.  Ed.  165,  which  charged  the  defendants  with  conspiring  to  destroy 
a  business  by  publications  in  newspapers  and  other  and  divers 
means,  and  asked  injunctive  relief.  Mr.  Justice  Field  said,  'If  the 
publications  are  false  and  injurious,  he  can  prosecute  publishers  for 
libel ;"  adding,  ^Tl  a  court  of  equity  could  interfere  and  use  its  remedy 
of  injunction  in  such  cases,  it  would  draw  to  itself  a  greater  part 
of  the  litigation  properly  belonging  to  courts  of  law."  Judgment 
should  be  for  the  defendant,  and  decree  entered  dismissing  the  bill 
of  complaint. 


SOUTHERN  RY.  CX>.  v.  NORTH  CAROLINA  CORP.  COMMISSION  et  al 
SEABOARD  &  R.  RY.  00.  v.  SAME.  ROANOKE  &  T.  R.  CO.  v.  SAME. 
RALEIGH  &  G.  RY.  CO.  v.  SAME.  RALEIGH  &  A.  AIR-LINE  RY.  CO. 
V.  SAME.  CAROLINA  CENT.  RY.  CO.  v.  SAME.  ATLANTIC  COAST- 
LINE RY.  00.  OF  VIRGINIA  v.  SAME.  WILMINGTON  &  W.  RY.  CO. 
V.  SAME.    NORFOLK  &  C.  RY.  CO.  v.  SAME. 

(Circuit  Court,  E.  D.  North  Carolina.    January  12,  1900.) 

Federal  Courts— Following  State  Decwions— Construction  of  State 
Statutes. 

The  decision  of  the  highest  court  of  a  state,  construing  a  state  statute, 
or  determining  whether  or  not  a  statute  has. been  repealed  by  a  subsequent 
act,  will  be  recognized  as  authoritative  by  a  federal  court  subject  to  cer- 
tain exceptions,  as  where  prior  acquired  rights  are  affected;  and,  where 
such  court  has  independently  rendered  a  contrary  decision,  it  will  be  re- 
caUed,  if  stiU  within  the  court's  control  in  deference  to  a  later  decision  of 
the  state  courts 

In  Equity.    On  rehearing. 

For  former  opinion,  see  97  Fed.  513. 

SIMONTON,  Circuit  Judge.  These  cases  having  been  heard  to- 
gether, an  opinion  was  filed  directing  that  injunctions  issue  as  prayed 
for  in  the  several  bills.  97  Fed.  513.  Before  the  expiration  of  the 
temourwithin  which  the  opinion  was  filed,  and  therefore  while  the 
cases  were  within  the  control  of  this  court,  a  petition  for  rehearing 
was  filed  by  the  defendants.  After  due  notice  to  all  parties,  this 
petition  was  heard,  and  fnll  argument  had  thereon.  The  petition 
seeks  to  reopen  the  cases,  because,  as  is  alleged,  the  supreme  court 
of  North  Carolina  has  rendered  a  decree  construing  the  acts  of  the 
legislature  of  North  Carolina,  and  reaching  a  different  conclusion 
from  that  of  this  court. 

The  legislature  of  North  Carolina,  in  1891,  passed  an  act  to  pro- 
vide for  the  general  supervision  of  railroads,  steamboat  or  canal 
companies,  express  and  telegraph  companies,  doing  business  in  the 
state  of  North  Carolina,  being  chapter  320  of  that  year,  and  popu- 
larly known  as  the  "Railroad  Commission  Act."  This  act  consti- 
tuted a  railroad  commission,  consisting  of  three  members,  elected 


1  As  to  state  laws  as  roles  of  decision  in  federal  courts,  see  note  to  Wilson 
V.  Perrin,  11  O.  C.  A.  71»  and,  supplementary  thereto*  note  to  Hill  v.  Hlte^  29 

C.  C.  A.  653.  ,^ 
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by  the  general  assembly,  holding  their  offices  for  a  term  of  years, 
removable,  under  certain  circumstances,  by  the  governor,  who  in 
such  case  could  fill  the  vacancy  so  created,  and  enjoying  a  salary 

of  f .    The  act,  in  minute  detail,  specifies  the  duties  of  this 

board.  This  act  went  into  effect  on  1st  April,  1891.  It  was  amended 
once  by  name  by  chapter  206,  Acts  1897.  The  original  act  and  its 
amendment  give  the  railroad  commission  full  power  of  supervision 
over  the  management  of  railroads.  Neither  of  them  make  any  ref- 
erence whatever  to  the  assessment  and  taxation  of  railroad  prop- 
erty. At  the  session  of  1891  (9th  March),  the  legislature  passed 
what  is  known  as  the  'Machinery  Act."  This  is  an  act  providing 
the  ways  and  means  of  meeting  the  expenses  of  the  state  govern- 
ment in  the  assessment  of  property  and  the  collection  of  taxes,  and 
seems  to  be  passed  for  an  occasion,  and  so  to  be  temporary  in  its 
character.  Each  year  the  legislature  passes  a  machinery  act  having 
almost  identical  provisions.  This  would  be  wholly  unnecessary  if 
the  act  were  permanent  in  its  character.  In  this  machinery  act  of 
1891  is  section  44,  as  follows: 

'The  commissioners  elected  from  time  to  time  under  the  authority  of  an  act 
to  provide  for  the  general  supervision  of  railroads,  steamboat  or  canal  compa- 
nies, express  and  telegraph  companies,  doing  business  in  the  state  of  North 
Carolina,  shall  constitute  a  board  of  appraisers  and  assessors,  for  railroad, 
telegraph,  canal  and  steamboat  companies." 

This  same  provision  is  repeated  year  by  year  in  the  machinery 
act  of  each  year,  from  1891  to  1899,  inclusive.  At  the  session  of 
1899,  two  acts  were  ratified  on  6th  March,  1899.  The  one  of  these 
declared  "that  chapter  320,  Public  Laws  of  1891,  and  all  acts  amenda- 
tory thereof  and  supplementary  thereto,  be  and  the  same  are  hereby 
repealed."  The  other  of  these  was  an  act  to  establish  the  North 
Carolina  corporation  commission.  This  act  provided  for  the  elec- 
tion, by  the  general  assembly  passing  it,  of  three  commissioners,  who 
shall  have  general  supervision  of  railroads,  steamboat,  navigation, 
and  canal  companies,  express,  tel^;raph,  and  telephone  companies, 
building  and  loan  associations,  ba^s,  and  sleeping-car  companies. 
Those  then  elected  held  for  a  term  ending  January  1, 1901.  Thence- 
forward the  commissioners  were  to  be  elected  by  the  people  at  the 
general  election,  the  first  election  to  be  in  1900,  one  of  them  for 
a  term  of  two  years,  another  for  a  term  of  four  years,  and  another 
for  a  tenn  of  six  years.  At  all  subsequent  elections  the  term  of  the 
person  elected  shall  be  six  years.  The  duties  of  this  board  are 
minutely  specified, — very  similar  to  those  of  the  railroad  commis- 
sioners with  respect  to  the  railroad,  steamboat,  or  canal  companies 
and  express  and  telegraph  companies, — ^and  adds  to  these  supervision 
over  telephone  companies,  building  and  loan  associations,  sleeping- 
car  companies,  and  banks.  A  separate,  distinct  provision  in  the  act 
is  "to  perform  all  the  duties  and  exercise  all  the  powers  imposed 
or  conferred  by  chapter  320,  Public  Laws  of  1891,  and  the  acts  amenda- 
tory thereto."  Neither  this  act, — which,  by  the  way,  was  made  of 
force  the  day  after  the  repeal  of  the  railroad  commission  act, — nor, 
as  has  been  seen,  this  last-named  act  itself,  say  anything  whatever 
about  the  assessment  and  taxation  of  railroad  property.    The^cor- 
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poration  commission  proceeded  to  assess  for  taxation  the  property  of 
the  complaining  railroad  companies,  and  the  question  was  made 
as  to  the  right  of  the  commission  so  to  do. 

Unaided  by  any  decision  on  this  point  of  the  court  of  last  resort 
in  North  Carolina,  the  conclusion  was  reached  that  it  had  no  such 
power.  This  power  of  assessment  was  intrusted  to  the  commission- 
ers elected  under  chapter  320,  Laws  1891,  and  for  this  purpose  they 
were  constituted  a  board  of  appraisers.  The  machinery  act  of  each 
succeeding  year  had  done  this,  including  that  of  the  year  1899.  The 
legidature  of  1899  repealed  that  act  in  toto,  so  far  as  language  and 
intent  could  do  so.  The  conclusion  then  seemed  inevitable  that 
the  act  was  in  fact  repealed.  Besides  this,  one  day  after  that  act  was 
said  to  be  repealed  the  legislature  put  in  force  the  corporation  com- 
mission act,  by  which  they  declared  their  purpose  to  establish  the 
North  Carolina  corporation  commission,  by  electing  then  and  there 
three  commissioners,  to  whom  was  given  a  different  term  from  that 
of  the  railroad  commissioners,  whose  successors  would  hold  for  a 
term  differing  wholly  from  the  railroad  commissioners,  who,  after 
one  election  by  the  legislature,  would  thereafter  be  elected  by  the 
people,  whose  vacancies  were  filled,  not  by  the  governor,  but  by 
the  board  of  internal  improvements,  and  who  received  a  different 
salary,  and  took  a  different  oath  of  office.  With  this  light,  the  con- 
clusion was  reached  that  the  act  providing  for  railroad  commission- 
ers was  repealed;  that  other  officers  had  been  elected,  differing  in 
tenure  and  in  other  important  respects  from  them;  and  that,-  as 
was  stated  at  bar,  two  of  the  former  railroad  commissioners,  having 
accepted  election  under  the  new  act,  and  having  taken  the  oath  of 
office  thereunder,  necessarily  vacated  their  former  office,  and  there 
remained  but  one  person  who  could  claim  to  be  a  railroad  commis- 
sioner. So,  as  he  could  not  act  as  a  board  himself,  and  in  fact  did 
not  act  with  any  one,  and  as  the  corporation  commission  was  not 
empowered  to  make  the  assessment,  the  conclusion  was  reached  that 
the  supposed  assessment  was  void,  and  action  under  it  was  enjoined. 

But,  while  the  case  was  before  this  court,  there  was  pending  in 
the  courts  of  North  Carolina  an  action  of  the  state  ex  relatione  Ab- 
bott, the  railroad  commissioner  who  was  not  elected  on  the  corpora- 
tion commission,  against  Beddingfleld,  who,  never  having  been  a 
railroad  commissioner,  was  elected  on  the  corporation  commission. 
Abbott  claimed  that  he  had  property  in  his  office,  of  which  he  could 
not  be  deprived,  except  by  the  abolition  of  the  office,  and  that,  so  long 
as  the  duties  of  the  office  were  continued,  a  mere  change  of  the 
name  of  the  office  did  not  abolish  it  or  extinguish  his  riglit  to  it; 
that  the  corporation  commission  was  but  the  railroad  commission 
under  another  name;  and  that  its  passage  in  no  way  affected  his 
right  to  his  office,  and  that  Beddingfleld  was  an  intruder  therein. 
The  cause  was  heard  in  the  court  of  last  resort  in  North  Carolina. 
That  court  awarded  the  office  to  Abbott,  and  excluded  Beddingfleld. 
Construing  the  acts  quoted  above,  the  court  held  that  the  railroad 
commission  act  was  not  repealed  in  fact;  that  the  corporation  com- 
mission was  the  same  commission,  to  all  intents  and  purposes,  ex- 
cept the  name;  that,  when  the  legislature  passed  it,  they  ii^featedy 
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their  declared  purpose,  because,  under  the. law  of  North  Carolina, 
established  by  a  current  of  decisions  from  Hoke  v.  Henderson,  15 
N.  C.  1,  a  public  office  is  property,  of  which  the  incumbent  cannot 
be  deprived  so  long  as  the  duties  of  the  office,  under  whatever  name 
or  title,  must  be  performed;  that,  construing  these  two  acts  in  pari, 
materia,  the  corporation  conmiiBsion  act  was  an  amendment  to 
the  railroad  commission  act,  and  that  the  two  commissions  w»% 
one  and  the  same.  They  seated  Abbott  on  the  corporation  com- 
mission, and  held  that  he  was  a  component  part  thereof,  by  virtue  of 
his  office  as  railroad  commissioner.  This  decision  as  to  the  action 
of  the  legislature,  and  the  construction  put  upon  the  repealing  act  of 
1899  and  the  corporation  commission  act,  differ  toto  coelo  from  the 
conclusion  reached  by  this  court  on  the  case  presented  by  these  bills 
in  equity. 

The  question  now  is,  what  effect  should  the  judgment  of  the  su- 
preme court  of  North  Carolina  have  upon  the  action  of  this  court? 
Ought  it  to  lead  to  a  reconsideration  of  its  opinion,  and  the  recall 
of  its  action  thereon? 

'^We  are  bound  to  presume  that,  when  a  question  arose  in  the  state 
court,  it  was  thoroughly  considered  by  that  tribunal,  and  that  the 
decision  rendered  embodied  its  deliberate  judgment.  Cross  v.  Allen, 
141  U.  8.  539, 12  Sup.  Ct.  67,  35  L.  Ed.  843.  It  is  the  practice  of  the 
supreme  court  of  the  United  States,  whose  practice  controls  all  fed- 
eral courts,  to  adopt  the  interpretation  given  by  the  highest  tribunals 
of  the  several  states  to  their  respective  acts  of  legislation,  where 
such  interpretation  does  not  conflict  with  the  paramount  authority 
of  the  constitution  of  the  United  States,  binding  on  their  own  courts, 
or  with  the  fundamental  principles  of  justice  and  common  right. 
Murray  v.  Gibson,  15  How.  421,  14  L.  Ed.  755.  There  are  excep- 
tions to  this  rule:  When  the  meaning  of  a  state  statute  has  not  be- 
come established  (Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ot.  10, 
27  L.  Ed.  359;  Carroll  Co.  v.  Smith,  111  U.  S.  556,  4  Sup.  Ct.  539,  28 
L.  Ed.  517);  when  the  decision  is  in  conflict  with  previous  deci- 
sions of  this  court;  and  when  the  rights  which  it  affects  here  were 
acquired  before  the  decision  of  the  state  court  was  made  (Carroll  Co. 
V.  Smith,  supra).  In  these  cases  the  federal  courts  exercise  their 
independent  judgment.  Subject,  however,  to  these  exceptions,  by 
comity  or  by  the  suggestion  of  public  policy,  federal  courts  adopt  the 
decision  of  state  courts  as  to  tiie  construction  and  validity  of  their 
local  laws.  In  these  cases  the  supreme  court  will  change  its  decision 
when  the  highest  tribunal  of  a  state  has  given  a  different  interpreta- 
tion. In  Moriey  v.  Railway  Co.,  146  U.  S.  162,  13  Sup.  Ct.  54,  36  L. 
Ed.  925,  these  propositions  were  affirmed.  The  rule  of  construction 
.  adopted  by  the  highest  court  of  the  state,  in  construing  its  own  con- 
stitution and  one  of  its  own  statutes,  in  a  case  not  involving  any 
question  re-examinable  in  this  court,  under  section  25  of  the  judiciary 
act,  must  be  regarded  as  conclusive  in  this  court.  Provident  Inst. 
V.  Massachusetts,  6  Wall.  611, 18  L.  Ed.  907.  "The  construction  given 
to  a  statute  of  a  state  by  the  highest  judicial  tribunal  of  such  state 
is  regarded  as  a  part  of  the  statute,  and  is  as  binding  upon  the  courts 
of  the  United  States  as  the  text"    Leffingwell  v.  Warren,  2  Black,     t 
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.599,  17  L.  Ed.  261.  The  meaning  of  a  state  statute  declared  by  the 
highest  court  of  a  state  is  conclusive  on  this  court.  Bandall  v. 
Brigham,  7  Wall.  523,  19  L.  Ed.  285.  In  Kibbe  v.  Ditto,  93  U.  S. 
074,  23  L.  Ed.  1005^  the  decision  of  the  highest  court  of  a  state, 
as  to  whether  a  statute  has  repealed  the  provisions  of  a  former  act, 
was  held  conclusive  on  the  supreme  court.  So,  also,  the  decision 
of  the  highest  court  of  a  state  that  an  act  of  such  state  has  not 
been  repealed,  was  followed  by  the  supreme  court.  Peik  v.  Railway 
Co.,  94  U.  S.  164,  24  L.  Ed.  97.  Even  if  there  be  a  diversion  of  opin- 
ion between  the  members  of  the  state  supreme  court,  such  diversion, 
although  a  close  one,  does  not  prevent  the  opinion  of  the  majority 
from  becoming  the  decision  of  the  court,  and  as  such  conclusive  on 
the  supreme  court  of  the  United  States.  Williams  v.  Eggleston, 
170  U.  S.,  at  page  311,  18  Sup.  Ct.,  at  page  617,  42  L.  Ed.,  at  page 
1047.  This  general  current  of  decisions  is  approved  in  the  latest 
case  upon  the  subject.  Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St. 
P.  By.  Co.  (Nov.,  1899)  20  Sup.  Ct.,  at  page  33,  Adv.  S.  U.  S.  33,  44 
L.  Ed.  — .  The  case  of  State  ex  rel.  Abbott  v.  Beddingfield  (N.  C.) 
34  S.  E.  412,  involved  the  construction  of  the  acts  of  the  legidature 
of  1899,  repealing  the  railroad  commission  act,  and  establishing  the 
corporation  commission.  The  language  of  the  court  is  distinct, 
and  its  purpose  is  clear.  It  says  this:  ^^t  is  established  to  be  the 
law  of  this  state  by  Wood  v.  Bellamy,  120  N.  C.  221,  27  S.  E.  113, 
Day  V.  State  Prison,  124  N.  C.  362,  32  S.  E.  748,  and  State  v.  Jordan, 
124  N.  C.  683,  33  S.  E.  139,  that  an  act  is  not  repealed  by  the  l^s- 
lature's  saying  it  is  repealed,  when  the  same  act  or  contemporaneous 
acts  show  that  it  is  not  repealed.  And  it  is  established  to  be  the 
law  of  this  state  by  State  v.  Jordan,  supra,  and  the  authorities  there 
cited,  and  by  Arendell  v.  Worth  (at  this  term)  34  S.  E.  232,  that 
contemporaneous  legislation  about  the  same  subject-matter  is  in  pari 
materia,  and  may  be  read  and  construed  together.  It  is  established 
law  in  this  state  by  Hoke  v.  Henderson,  15  N.  C.  1  (which  has  been 
approved  in  as  many  as  40  cases  decided  by  this  court,  as  shown 
in  the  concurring  opinion  of  Justice  Douglas  in  State  v.  Jordan),  by 
Wood  V.  Bellamy,  and  by  Day  v.  State  Prison,  supra,  that  a  publio 
office,  to  which  there  is  attached  a  salary,  is  a  vested  interest, — 
a  iwoperty  in  the  holder, — and,  as  such  property  holder,  he  is  pro- 
tected by  the  law  and  constitution  of  this  state  and  the  laws  and 
constitution  of  the  United  States.  It  is  the  settled  law  of  this  state 
(Wood  V.  Bellamy,  Day  v.  State  Prison,  and  State  v.  Jordan,  supra) 
that  the  change  of  the  name  from  ^railroad  commission'  to  that  of 
'corporation  commission'  does  not  deprive  the  relator  of  his  office, — 
his  legal  and  constitutional  rights  to  hold  said  office.  If  we  con- 
sider the  two  acts  of  1899  in  pari  piateria,  and  read  them  together, 
as  we  are  bound  to  do,  unless  we  disregard  all  the  former  decisions 
of  this  court,  we  find  that  the  two  acts  of  1899  did  not  repeal  the 
act  of  1891  or  the  act  of  1897,  but  are  amendatory  thereof;  that 
the  re-enactment  of  the  act  of  1891  and  the  act  of  1^,  amendatory 
thereof,  in  the  same  legislation  that  it  is  contended  by  defendant 
repealed  them,  had  the  effect  to  continue  in  force  the  acts  of  1891 
and  1897.    State  v.  Williams,  23  S.  E.  250."    The  same  CMrt,  at  the 
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same  term,  reiterated  its  conclusion  in  Abbott's  Case  in  State  v. 
Owen,  34  S.  E.  424;  State  v.  Griffin,  Id.  429;  State  v.  Webb,  Id.  430; 
State  V.  Hill,  Id.  432.  State  ex  rel.  Abbott  v.  Beddingfldd  is  distinctly 
recognized  in  State  v.  Southern  Ry.  Co.  (Sept.  term,  1899;  supreme 
court  of  North  Carolina)  34  S.  E.  527.  There  can  be  no  doubt  as  to 
the  conclusion  of  the  supreme  court  of  North  Carolina.  That  court 
holds  that  the  legislature,  however  distinctly  it  may  declare  its  inten- 
tion to  repeal  an  act,  cannot  repeal  it  so  as  to  deprive  an  incumbent  of 
his  office,  if  by  another  act  it  attempts  to  clothe  other  persons  with  his 
duties;  that,  therefore,  the  attempt  to  repeal  chapter  320,  Acts  1891, 
and  its  amendatory  acts,  is  a  nullity;  that  the  new  act  establishing 
the  corporation  commission  is  but  an  amendment  of  the  railroad  com- 
mission act,  operative  in  every  respect  but  the  change  of  officials; 
and  that  the  persons  theretofore  elected  as  railroad  commissioners 
retain  all  the  powers  and  duties  theretofore  devolving  upon  them, 
undergoing  only  a  change  of  name  to  that  of  corporation  commis- 
sioners. Under  the  cases  cited  above  from  the  supreme  court  of 
the  United  States,  it  would  appear  that  this  course  of  decisions  of 
the  court  of  last  resort  of  North  Carolina,  as  to  the  force  and  effect 
of  their  own  statutes,  on  a  matter  of  local  law,  is  obligatory  on  this 
court.  It  must  recede  from  its  former  ruling,  made  contempora- 
neously with  these  decisions  of  the  North  Carolina  supreme  court, 
but  not  brought  to  its  attention.    It  is  so  ordered. 

In  the  ai^ument  of  the  case  in  this  court,  four  grounds  were  taken 
against  the  constitutionality  of  the  action  of  the  corporation  com- 
mission: (1)  It  was  denied  that  it  had  any  power  to  levy  the  assess- 
ment complained  of.  (2)  It  was  alleged  that  the  method  adopted  for 
assessing  the  value  of  railroad  property  differs  so  materially  from 
that  provided  for  assessing  other  property  in  the  state  of  North 
Carolina  as  to  deny  the  complainants  the  equal  protection  of  the 
law.  (3)  That  there  has  been  in  the  state  of  North  Carolina  a  sys- 
tematic and  intentional  undervaluation  of  real  and  personal  prop- 
erty, other  than  railroad  property,  with  the  design  to  discriminate 
against  railroads,  and  to  cast  upon  them  an  undue  share  of  the  bur- 
dens of  taxation,  for  the  purpose  of  relieving  other  property  of  its 
just  proportion  of  state  taxation.  (4)  That,  there  being  this  sys- 
tematic and  intentional  undervaluation  of  real  and  personal  property 
other  than  railroad  property,  the  property  of  complainants  has  been 
valued  higher  than  that  of  individuals. 

The  first  ground  has  been  passed  upon,  and,  in  deference  to  the  de- 
cisions of  the  supreme  court  of  North  Carolina,  is  not  sustained. 

The  three  other  grounds  present  federal  questions,  dependent  upon 
issues  both  of  fact  and  of  law.  An  examination  of  the  affidavits  filed 
leads  to  no  satisfactory  conclusion  or  to  an  inclination  of  opinion. 
They  will  be  referred. 

It  was  stated  at  the  hearing  that  appeals  in  three  of  the  cases  have 
been  taken  to  the  circuit  court  of  appeals,  and  have  been  perfected. 
These  are  therefore  out  of  the  reach  of  this  court.  Ensminger  v. 
Powers,  108  U.  S.  302,  303,  2  Sup.  Ct.  643,  2t  L.  Ed.  732. 

It  is  ordered,  adjudged,  and  decreed  that  each  of  the  cases  in  the 
margin,  except  the  three  in  which  appeals  have  been  taken  and  jqIc 
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perfected,  be  referred  to  the  Honorable  J.  E.  Sheppard,  standing 
master;  that  he  take  all  testimony  as  to  the  matters  of  fact  therein 
presented;  and  that  he  report  the  same  to  this  conrt,  and  at  the 
same  time,  merely,  however,  to  aid  the  court,  that  he  submit  his 
conclusions  thereon.  It  is  further  ordered  that,  for  the  purpose  of 
taking  this  testimony,  he  be  at  liberty  to  hold  references  in  any  part 
of  the  state  of  North  Carolina  which  may  suit  the  convenience  of 
counsel  as  well  as  the  witnesses;  the  counsel  in  th&  case  to  submit, 
for  the  further  order  of  this  court,  an  order  directing  when  the  ref- 
erences shall  begin,  the  time  the  complainants  may  need  to  put  in 
their  testimony,  the  time  which  the  defendants  may  need  to  put  in 
their  testimony,  and  the  time  required  for  the  testimony  in  reply. 
The  restraining  order  heretofore  made  to  continue  in  force,  subject 
to  the  further  order  of  this  court. 


BLDBED  et  al.  v.  AMBBICAN  PALACB-OAR  CO.  OP  NEW  JERSEY  et  al. 
(Oircult  Court,  D.  New  Jersey.    January  13, 1900.) 

1.  Pabties—Suit  to  Recover  Assets  of  Corporation. 

In  a  suit  in  equity  by  stockholders  of  a  corporation  to  compel  restitution 
to  such  corporation  of  assets  alleged  to  have  been  fraudulently  transferred, 
and  to  be  in  the  possession  of  defendants,  the  persons  by  or  through  whom 
the  transfer  was  made  are  not  necessary  parties,  nor  is  one  who  holds 
certain  of  such  assets  as  depositary  merely,  subject  to  the  orders  of  defend- 
ants. 

2.  CoBPORATioNs— Suit  bt  Stockholdebs— Nbcessitt  ov  Dem asd  on  Dirbct- 

OBS. 

The  purpose  of  equity  rule  94  is  to  prevent  collusion,  and  to  make  the 
question  of  jurisdiction  a  preliminary  one;  and  where  It  appears,  from  aU 
the  averments  of  a  bin  by  stockholders,  that  there  is  no  collusion,  and  that 
a  demand  on  the  directors  of  the  corporation  to  bring  the  suit  would  have 
been  useless,  and  a  mere  matter  of  form,  it  la  not' required  to  sustain  the 
jurisdlcti(m  of  the  court. 

In  Equity.    On  demurrer  to  bill. 

E.  Q.  Keasbejy  for  complainants. 
Robert  H.  McGarter,  for  defendants. 

KTRKPATRICK,  District  Judge.  The  complainants  in  this  case 
are  stockholders  in  the  American  Palace-Oar  Gompany,  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Maine,  and  the  defend- 
ants are  the  American  Palace-Car  Company,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  Jersey,  Lawrence  S.  Mott, 
Haywood  A.  Harvey,  and  Hobart  Tuttle.  The  bill  of  complaint  sets 
out  the  means  by  which  it  is  alleged  the  defendants  obtained  posses- 
sion of  certain  property,  patent  rights,  etc.,  the  assets  of  the  Ameri- 
can Palace-Car  Company  of  Maine,  and  charges  the  same  to  have 
been  without  consideration,  fraudulent,  and  illegal.  The  bill  also 
charges  that  it  is  the  intention  of  the  defendants,  who  have  the 
possession  and  control  of  the  property  so  acquired,  to  dispose  of  the 
same,  and  divert  the  proceeds,  so  as  to  deprive  the  real  owner,  the 
American  Palace-Car  Company  of  Maine,  of  any  beneflt^resulting^ 
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therefrom.  Various  methods  are  suggested  in  the  bUl  by  which  the 
defendants  seek  to  accomplish  this  purpose.  The  prayer  of  the  bill 
is  that  the  said  assets  so  transferred  to  the  defendants  may  be  set 
aside,  and  the  same  restored  to  the  American  Palace-Car  Company 
of  Maine,  in  which,  as  has  been  said,  complainants  are  stockholders. 
The  bill  also  asks  for  a  preliminary  injunction  forbidding  the  de- 
fendants to  make  disposition  of  said  assets  until  the  determination 
of  the  questions  involved  in  the  suit.  The  defendants  demur  to  the 
bill,  and  thereby,  for  the  purposes  of  this  motion,  admit  the  facts  as 
stat^  in  the  bill,  but  insist  that  the  bill  should  be  dismissed  (1)  be- 
cause the  averments  of  the  bill  as  amended  are  not  in  compliance 
with  equity  rule  94;  (2)  because  Denham,  Scott,  Lord,  and  the  State 
Trust  Company,  whose  names  are  mentioned  in  the  bill,  are  not  made 
parties  defendant. 

It  clearly  appears  from  the  bill  that  the  transfer  of  the  assets  of' 
the  Maine  company  was  made  by  Denham  in  pursuance  of  a  resolu- 
tion adopted  by  the  board  of  directors  of  the  company,  that  Scott 
Lord  was  the  intermediary  through  whom  the  title  passed  to  the 
New  Jersey  company,  and  that  the  State  Tnist  Company  of  Kew 
York  never  held  the  assets,  except  for  a  specific  purpose,  and  holds 
them  now  subject  to  the  order  of  Mott  &  Harvey,  two  of  the  de- 
fendants. No  relief  is  sought  against  Denham,  Lord,  or  the  State 
Trust  Company.  Denham  and  Lord  have  parted  with  their  x)osses- 
sion  of  the  disputed  assets,  and  the  State  Trust  Company  holds  them 
subject  to  the  order  of  Mott  &  Harvey.  If  it  be  adjudged  that  the 
complainants  are  entitled  to  the  relief  they  seek,  and  that  the  de- 
fendants are  wrongfully  in  the  possession  of  the  assets  of  the  Maine 
company,  it  is,  for  the  purpose  of  obtaining  restitution,  immaterial 
who  operated  the  machinery  by  which  the  transfer  was  effected,  or 
who  acted  as  intermediaries  to  accomplish  the  result.  It  is  not  nec- 
essary, on  the  facts  stated  in  the  bill,  that  to  give  the  relief  sought 
there  should  be  any  decree  against  Denham,  Lord,  or  ttie  State 
Trust  Company.    They  are  not,  therefore,  necessary  parties. 

As  has  been  said,  the  transfer  of  the  assets  by  Denham  was  made 
by  him  acting  under  the  orders  of  the  board  of  directors  of  the  Maine 
company,  under  advice  of  counsel.  The  charge  is  that,  in  giving  such 
order,  the  board  of  directors  acted  ultra  vires.  Surely,  it  would  be 
a  mere  matter  of  form,  subserving  no  good  purpose,  to  call  upon 
the  board  of  directors  of  th6  Maine  company  to  institute  proceedings 
for  the  purpose  of  declaring  its  own  acts  illegal.  The  purpose  and 
effect  of  the  ninety-fourth  rule  is  clearly  set  out  by  Judge  Gross- 
cup  in  Young  v.  Mining  Co.  (C.  C.)  71  Fed.  810.  The  purpose  was 
to  pr^ent  collusion,  and  make  the  question  of  jurisdiction  a  pre- 
liminary one.  But,  as  is  well  said,  "when  the  bill,  in  all  its  aver- 
ments, show^  that  the  controversy  is  substantially  between  citizens 
of  different  states,  and  that  there  is  no  collusion,  all  of  the  ends  of 
the  rule  are  met.  To  require  more  would  be  to  exalt  the  means  above 
the  end."  I  am  of  the  opinion  that  the  demurrer  should  be  over- 
ruled, and  the  defendants  required  to  answer. 
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SOUTHERN  BY.  OO.  ▼.  CITY  OF  MEMPHIS. 

(Olrcalt  Ooart  of  Appeals,  Sixth  Circuit    NoYember  18,  1880.) 

No.  70a 

On  Petition  for  Rehearing.    Modified. 
For  former  opinion^  see  97  Fed.  819. 

.     Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judga 

LURTON,  Circuit  Judge.  Attention  has  been  called  by  a  petition 
to  rehear,  filed  by  the  Southern  Railway  Company,  to  the  fact  that 
the  resolution  of  the  city  council  of  Memphis  required  the  railroad 
company  to  remove  the  whole  of  its  Washington  street  track,  in- 
cluding that  west  of  Main  street  as  well  as  that  lying  east  of  said 
street,  and  that  a  decree  affirming  that  of  the  circuit  court  without 
modification  would  deny  reUef  against  the  threatened  action  of  the 
city  in  respect  of  the  track  on  Washington  street  west  of  Main  street. 
The  opinion  of  the  court  treated  the  issue  presented  by  the  parties  as 
involving  only  that  part  of  the  track  east  of  Main  street,  for  to  that 
alone  was  applicable  the  provision  that  it  should  be  operated  only  by 
horse  or  other  animal  power.  West  of  Main  street  the  track  might, 
by  express  provision  of  the  grant,  be  operated  by  steam  power.  It  is 
clear  that  the  grant  has  not  terminated  west  of  Main  street  for  the 
reasons  which  apply  to  the  track  east  of  Main,  and  that,  if  the  city 
has  a  right  to  remove  the  track  west  of  Main  on  Washington,  it  must 
be  so  for  reasons  not  covered  by  the  opinion  filed.  It  is  suggested  by 
counsel  for  the  appellee  that,  if  the  track  east  of  Main  cannot  be  oper- 
ated and  the  franchise  has  terminated  as  a  consequence  of  the  con- 
ditions imposed  by  the  grant,  the  track  west  of  Main  must  likewise 
fail  for  want  of  any  physical  connection  with  the  principal  tracks 
of  the  company  owning  it.  The  facts  show,  however,  that  the  Mem- 
phis &  Charleston  Railroad  Company  had  a  track  over  Broadway, 
which  connected  with  a  track  of  the  Illinois  Central  Railroad  on  the 
river  front,  and  that  the  west  end  of  this  Washington  street  track 
also  connects  on  the  river  front  with  this  Illinois  Central  track.  It 
also  appears  that  by  paying  transfer  charges  the  Memphis  &  Charles- 
ton Railroad  Company  and  its  successor,  the  Southern  Railway  Com- 
pany, may  and  does  use  this  connection,  and  thus  utilizes  its  own 
track  on  the  river  front  west  of  Washington,  and  may  in  the  same 
way  use  its  track  on  Washington  between  Front  and  Main.  There 
is  shown,  therefore,  no  such  impossibility  of  use  or  long-continued 
disuse  of  the  track  west  of  Main  as  to  justify  a  decree  based  on  either 
abandonment  or  inherent  limitation  by  impossibility  ^of  future  use. 
The  decree  of  the  court  below  will  therefore  be  so  modified  as  to 
continue  the  injunction  granted  so  far  as  to  restrain  any  removal 
of  the  track  west  of  Main  street,  but  in  other  respects  the  decree 
will  be  affirmed.  In  view  of  this  modification  of  our  former  decree, 
the  costs  of  appeal  must  be  divided,  the  appellee  paying  one-third  and 
appellant  the  remainder.  ^  t 
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CONTINENTAL  TRUST  CO.  OF  NEW  YORK  et  al.  v.  TOLEDO,  ST.  L.  ft 

K.  0.  B.  CO.  et  al. 

(Oircalt  Court,  N.  D.  Ohio,  W.  D.    January  19,  1900.) 

L  Equity— Validity  of  Decree— Who  may  Attack. 

General  creditors  of  a  railroad  company,  who  appear  before  a  niaster 
to  prove  their  claims  in  a  creditors*  suit,  but  who  do  not  file  intervening 
petitions  or  otherwise  become  parties  to  the  record,  have  no  standing  to 
file  a  petition  attacking  the  validity  of  the  decree  entered  in  the  suit,  unless 
by  leave  of  court. 

d.  Same— Federal  Courts— Consent  Hearing  Outside  of  District. 

By  consent  of  the  parties  a  cause  in  equity  may  be  finally  heard  and 
decided  by  a  circuit  judge  of  the  United  States  wlthhi  his  circuit,  but 
outside  of  the  district  In  which  the  cause  is  pending;  and  a  recital  in  the 
decree  directed  to  be  entered  on  such  hearing,  in  accordance  with  the 
usual  practice,  that  the  cause  was  heard  in  open  court  in  the  district, 
is  conclusive  on  all  the  parties  who  participate  in  the  hearing. 

8.  Same— Failure  to  Join  in  Appeal— Estoppel. 

Parties  to  a  suit  in  equity  who  are  brought  into  appellate  proceedings  by 
citation,  and  given  an  opportunity  to  appeal,  of  which  they  do  not  avail 
themselves,  cannot  thereafter  attack  the  validity  of  the  decree  by  a  petition 
filed  in  the  lower  court 

4k  Appeal— Affirmance  of  Decree— Effect  of  Mandate. 

After  the  circuit  court  of  appeals  has  affirmed  a  decree  of  the  circuit 
court  on  appeal,  and  has  issued  its  mandate,  the  circuit  court  cannot  enter* 
tain  a  petition  to  modify  or  expunge  such  decree. 

Petition  to  Expunge  Decrees  of  George  N.  Thornton  and  Franklin 
J.  Sawyer. 

This  is  a  petition,  filed  by  George  N.  Thornton  and  Franklin  J.  Sawyer,  to 
expunge  from  the  record  of  this  court  decrees  for  sale  entered  in  the  above- 
entitled  cause  on  April  1,  1898,  the  modification  of  that  decree  entered  May  16, 
1808,  another  decree  of  sale  on  the  creditors'  bill  of  Stout  &  Purdy,  entered 
May  16,  1898,  and  two  decrees  of  November  13,  1899,  in  execution  of  the 
mandate  of  the  circuit  court  of  appeals  afiirming  the  three  first-mentioned  de- 
crees, on  the  ground  that  William  H.  Taft,  circuit  judge,  whom  the  record 
shows  to  have  been  present  at  Toledo  when  said  decrees  were  entered,  was  not 
present  and  did  not  hold  court  aS  therein  recited,  but  was  in  Cincinnati,  and 
directed  the  decrees  to  be  entered  by  letter  written  from  Oincinnati  to  the 
clerk  at  Toledo.  The  above-entitled  litigation  has  been  pending  in  the  circuit 
court  of  this  district  and  in  the  court  of  appeals  of  this  circuit  for,  now,  seven 
years.  A  full  account  of  the  litigation  may  be  had  by  reference  to  the  opin- 
ions of  this  court,  to  be  found  under  the  above  title,  in  82  Fed.  642,  and  86  Fed. 
929,  and  to  the  opinion  of  Judge  Lurton,  speaking  for  the  court  of  appeals,  re- 
ported under  the  title  of  Toledo,  SL  L.  &  K.  0.  R.  Co.  v.  Continental  Trust 
Co.,  36  C.  C.  A.  155,  95  Fed.  497. 

Shortly  stated,  the  litigation  was  begun  by  a  general  creditors'  bill  of  Stout 
&  Purdy,  judgment  creditors  of  the  Toledo.  St.  Louis  &  Kansas  City  Railroad 
Company,  against  the  railroad  company.  Under  this  bill  a  receiver  was  ap- 
pointed, and  thereafter  a  dependent  bill  was  filed  by  the  Continental  Trust 
Company,  in  this  court,  to  foreclose  a  first  mortgage  upon  the  defendant 
company's  property,  securing  $9,000,000  of  its  bonds.  The  cause  was  delayed 
because  of  the  controversy  raised  by  preferred  stockholders  claiming  the  right 
to  appear  by  answer  and  by  cross  bill  in  their  own  interest,  as  distinguished 
from  that  of  the  common  stockholders,  who  controlled  the  defendant  company 
and  its  answer.  The  controversy  was  taken  to  the  court  of  appeals,  and  there 
decided  under  the  name  of  Hamlin  v.  Trust  Co.,  47  U.  S.  App.  422,  24  C.  C.  A. 
271,  78  Fed.  664,  36  L.  R.  A.  826.  When  the  mandate  in  the  Hamlin  Case 
came  down,  the  district  judge  for  this  district  was  absent  from  the  district 
on  account  of  his  health.  Therefore  all  the  then  parties  to  the  record  applied 
to  Judge  Taft  to  hear  the  cause,  and  to  pass  upon  certain  preliminary  motionaQTp 
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necessaiy  to  shape  the  cause  for  hearing.  Notice  was  duly  glyen  to  all  par- 
tiies  of  a  hearing  at  Cincinnati  before  Judge  Taft  All  the  parties  to  the 
record  appeared  either  In  person  or  by  counsel,  and  the  hearing  was  had  in 
Cincinnati.  The  case  was  fully  argued  in  behalf  of  eyery  interest,  and  there- 
after the  court  filed  an  opinion  in  which  the  orders  to  be  made  were  fully 
indicated.  This  is  the  opinion  reported  in  (C.  C.)  82  Fed.  642.  Upon  due 
notice  to  all  parties,  a  further  hearing  was  had  at  Cincinnati  as  to  the  form  of 
the  orders  to  be  made,  and  a  motion  to  modify  the  orders  was  made  by  those 
asserting  the  Invalidity  of  the  mortgage  and  the  bonds  issued  thereunder. 
The  orders  were  accordingly  modified,  and,  upon  being  signed,  were  sent  from 
Cincinnati  to  Toledo.  One  of  these  orders  directed  the  master  theretofore 
appointed  to  advertise  for  claims  of  creditors  under  the  prayer  of  the  general 
creditors'  bill,  and  the  master  was  directed  to  report  the  claims  made,  and 
it  was  permitted  that  each  creditor  be  allowed  to  object  to  the  claims  of  other 
creditors  in  accordance  with  the  practice  in  equity.  Another  order  allowed 
Judgment  creditors,  as  parties  to  the  creditors*  bill,  to  file  intervening  petitions 
against  tlie  trustee  under  the  mortgage,  attacking  the  validity  of  the  bonds  se- 
cured thereby.  Issues  were  made  on  these  intervening  petitions  by  answers 
and  replications,  and  an  immense  mass  of  testimony  was  taken  on  them.  When 
all  the  proof  had  been  taken,  upon  due  notice  to  every  party  to  the  record,  a 
final  hearing  was  had  at  Cincinnati;  and  every  party  to  the  record  was  present 
in  person  or  by  counsel  at  the  hearing,  and  full  argument  was  made  on  behalf 
of  every  interest,  and  briefs  were  subsequently  submitted.  An  elaborate  opin- 
ion, reported  in  86  Fed.  929  (C.  C),  was  mailed  from  Cincinnati  to  Toledo  by 
Judge  Taft,  and  it  was  filed  there.  After  the  opinion  had  been  on  file  for 
some  weeks,  notice  was  duly  served  by  counsel  for  the  complainant  trust  com- 
pany upon  all  the  parties  to  the  record,  both  in  the  foreclosure  suit  and  in  the 
creditors'  bill,  that  a  motion  would  be  made  before  Judge  Taft  at  Cincinnati  for 
a  settlement  and  entry  of  the  decree.  All  the  parties  appeared,  either  in  per- 
son or  by  counsel,  and  the  decree  was  settled  at  Cincinnati,  and  was  sent  from 
there  by  the  Judge  to  Toledo  to  be  entered;  and  it  was  entered,  as  all  the  par- 
ties understood  it  would  be,  as  if  the  hearing  had  been  had  at  Toledo,  and  the 
judge  had  been  present  there.  Subsequently  a  modification  of  the  decree  was 
made,  afl^ectlng  only  the  issue  between  the  common  stockholders  and  the  pre- 
ferred stockholders;  and  the  modification  was  made  after  due  notice  to  Knee- 
land,  who  had  filed  an  answer  and  cross  bill  on  behalf  of  the  common  stock- 
holders. Upon  the  same  day  a  decree  was  entered  uiwn  the  creditors'  bill 
ordering  the  sale  under  the  foreclosure  to  stand  as  the  sale  under  the  creditors^ 
bill,  and  remitting  the  question  of  priority  as  between  the  claims  filed  under 
the  creditors'  bill  until  after  the  sale  of  the  property.  This  was  entered  after 
due  notice  to  all  the  parties  of  record  in  the  creditors'  bill.  Thereafter,  on 
May  3,  1898,  as  appears  by  the  records  of  this  court,  a  petition  for  the  allow- 
ance of  an  appeal  was  filed  by  the  Building  &  Contracting  Company  of  Ken- 
tucky and  the  Rhode  Island  Locomotive  Works,  by  Potter  &  Emery,  William 
B.  Sanders,  and  J.  D.  Springer,  their  solicitors;  the  Rhode  Island  National  Bank 
and  the  Signal  Oil  Works,  Lhnited,  by  William  B.  Sanders  and  J.  D.  Springer, 
their  solicitors;  Ferdinand  E.  Cauda,  by  Smith  &  Baker,  William  B.  Sanders, 
and  J.  D.  Springer,  his  solicitors.  Accompanying  this  petition  was  filed  an 
assignment  of  errors,  71  in  number.  Subsequent  to  this,  the  decree,  as  al- 
ready stated,  was  modified  on  May  16,  1898,  and  the  decree  of  the  creditors' 
bill  was  entered.  Thereafter  the  petition  for  the  allowance  of  the  appeal  came 
on  to  be  heard,  and  it  was  found  by  the  court  that  all  the  parties  to  the  record 
had  been  notified  of  the  application  for  the  appeal,  and  that  notice  of  the  ap- 
plication had  also  been  served  on  all  the  persons  who  had  filed  their  claims 
before  the  master  as  creditors  under  the  creditors'  bill,  among  whom  were 
George  N.  Thornton  and  Franklin  J.  Sawyer,  the  petitioners  at  the  bar.  At 
the  hearing  of  this  petition  17  additional  assignments  of  error  were  filed,  and 
others  of  the  parties  to  the  record,  together  with  one  creditor  who  had  filed 
his  claim  under  the  creditors'  bill,  became  parties  to  the  appeal.  The  appeal 
was  allowed,  and  special  orders  made  for  the  citation  of  the  parties.  There- 
after all  the  parties  to  the  record  were  served  with  citation,  as  well  as  all  the 
persons  filing  their  claims  before  the  master.  Among  the  persons  thus  cited 
upon  appeal,  who  had  filed  their  claims  before  the  master,,  were 


ter,.  were  George  N.j 
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Thornton  and  Fninkl!n  J.  Sawyer,  the  petltlonen  here.  Thornton  and  Sawyer 
had  filed  objections  to  the  dalms  of  the  trust  company  before  the  master.  No 
objection  was  made»  of  record  or  orally,  or  in  any  way  at  any  time,  to  the 
settling  and  entry  of  the  decrees  at  Cincinnati  before  Judge  Taft,  in  his  cham- 
bers at  that  place;  and  the  decrees  signed  by  him  were  therefore  entered  at 
Toledo,  as  if  he  were  present  at  that  place.  Thereafter  the  88  assignments 
of  error  were  filed  on  appeal,  and  no  mention  was  made  in  any  way  of  this 
alleged  irregularity  as  an  objection  to  the  validity  of  the  decrees.  The  appeal 
was  taken,  and  4,000  printed  pages  of  the  record  were  transcribed  and  carried 
into  the  court  of  appeals,  and  there  printed.  The  cause  was  heard  at  length 
in  the  court  of  appeals.  No  objection  of  the  Icind  here  made  was  made,  orally 
or  of  record.  In  that  court,  to  the  decrees,  and  Judgment  was  rendered  in  the 
court  of  appeals  affirming  in  every  material  respect,  except  a  provision  as  to 
the  preferred  stockholders,  the  decrees  entered  in  the  court  below;  and  the 
mandate  of  the  circuit  court  of  appeals  was  sent  down,  directing  the  executioYi 
of  the  decrees  in  accordance  with  its  opinion,  and  the  modification  of  it  indi- 
cated therein.  After  the  mandate  reached  the  circuit  court,  counsel  for  the 
complainant  trust  company  issued  a  notice  to  all  the  parties  of  record  in  the 
circuit  court  of  their  intention  to  apply  to  Judge  Taft,  at  Cincinnati,  for  a  set- 
tlement and  entry  of  the  decree  and  order  upon  the  mandate  of  the  circuit 
court  of  appeals.  AU  of  the  parties  appeared,  or  were  represented  by  coun- 
sel, and  the  decree  was  there  settled.  Among  the  counsel  present  was  Mr.  J.  D. 
Springer,  who  appears  of  record  In  the  case  as  counsel  and  solicitor  for  Franklin 
J.  Sawyer,  one  of  the  petitioners,  and  a  claimant  and  objector  before  the  mas- 
ter, though  he  does  not  sign  this  petition.  Mr.  Springer  does,  however,  make 
an  affidavit,  which  is  filed  in  support  of  the  petition,  in  which  he  says  that 
before  the  appeal  in  the  cause  was  taken  he  was  in  Toledo,  and  examined  the 
decrees,  and  found  that  the  record  recited  the  fact  of  Judge  Taft's  presence 
in  Toledo,  when  be  knew  that  he  was  in  Cincinnati,  and  that  he  learned  that 
this  was  the  customary  mode  of  entering  decrees  in  such  cases.  Mr.  Springer 
yma  leading  counsel  for  many  creditors,  and  most  active  in  opposition  to  the 
foreclosure  of  the  mortgage  and  collection  of  the  bonds.  The  last  decree  was 
entered  November  18,  1899,  and  on  the  18th  day  of  December  these  petitions 
are  filed;  and  proof  is  offered  to  sustain  the  averments  of  them  by  the  affida- 
vits of  S.  H.  Kneeland,  J.  D.  Springer,  John  Ford,  counsel  for  Kneeland,  and 
the  clerk  of  the  court  Each  of  the  petitions  avers  "that  your  petitioner  was 
not  notified  of,  and  in  no  wise  participated  in,  any  of  the  said  acts  or  proceed- 
ings before  the  said  the  Honorable  William  H.  Taft  aforesaid,  and  in  no  wise 
consented  to  any  action  being  taken  thereiii  by  the  said  the  Honorable  William 
H.  Taft,  and  has  never  in  any  wise  consented  to  the  determination  of  his  rights 
by  or  before  the  said  the  Honorable  William  H.  Taft,  nor  has  he  in  any  wise 
waived  or  relinquished  his  right  to  the  determination  of  his  rights  in  the  prem- 
ises by  this  court"    - 

Gary  &  Whitridge,  for  Continental  Trust  Co. 

Pliny  B.  Smith,  for  Geo.  M.  Thornton  and  P.  J.  Sawyer. 

J.  D.  Springer,  for  Toledo,  St.  L.  &  K.  O.  R.  Co.  and  others. 

RICES,  District  Judge  (after  stating  the  facts  as  above).  These 
petitions  will  be  stricken  from  the  files  for  the  reason  that  they 
were  filed  without  leave  of  court,  and  by  persons  who  are  not  par- 
ties to  tiie  cause  in  this  court.  The  consolidated  case  waB  made  up 
of  two  causes, — one  a  foreclosure  suit,  and  the  other  a  creditors* 
bin.  The  petitioners  were  not  parties  to  the  foreclosure  suit.  They 
were  not  made  parties  by  the  bill  of  complaint,  and  they  did  not 
attempt  to,  and  were  not  allowed  to,  intervene  by  petition.  They 
were  mere  general  creditors,  who  had  no  right  to  be  heard  on  the 
issue  of  foreclosure  between  the  trustee  of  the  mortgage  and  the 
defendant  railroad  company.  They  had  attained  no  lien  on  the 
property,  by  judgment  or  otherwise,  and  were  not  entitled  to  resist 
the  prayer  of  foreclosure.    So  much  for  the  foreolosure  decree.    Asjq|^ 
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to  the  decree  on  the  creditors'  bill,  they  were  not  parties  to  the 
record.  They  filed  no  intervening  petition,  and  all  they  did  was 
to  appear  before  the  master,  and  file  their  claims  and  make  objec- 
tion to  other  claims.  They  were  but  quasi  parties,  and  have  no 
right  to  be  heard  in  this  cause,  except  after  leave  obtained  of  the 
court. 

This  would  dispose  of  the  petitions,  but  we  prefer  also  to  consider 
them  on  their  merits.  It  is  unnecessary  for  us  to  consider-  the  ques- 
tion whether  it  is  within  the  power  of  a  circuit  judge  to  direct  the 
entry  of  a  decree  of  sale  in  one  district  of  his  circuit,  when  he  is 
sitting  in  another,  without  the  consent  or  acquiescence  of  the  par- 
ties. It  is  clear  that,  by  consent  of  the  parties,  a  cause  in  equity 
may  be  finally  heard  and  decided  by  a  circuit  judge  within  his  cir- 
cuit, but  outside  of  the  district  in  which  the  cause  is  pending.  In 
Doggett  V.  Emerson,  1  Woodb.  &  M.  1,  7  Fed.  Cas.  819,  Mr.  Justice 
Woodbury  had  occasion  to  consider  the  validity  of  a  final  hearing 
by  Mr.  Justice  Story  of  a  suit  in  equity  pending  in  the  district  of 
Maine,  which  was  heard,  by  agreement  of  parties,  before  the  cir- 
cuit judge,  in  vacation,  at  Boston;  and  it  was  said  in  that  case 
that  no  one  of  the  parties  consenting  to  such  hearing  could  impeach 
the  validity  of  the  hearing  and  decree  on  account  of  the  time  or 
the  pla;ce  at  which  the  hearing  was  had,  and  the  decree  directed 
to  be  made.    Speaking  of  the  opinion  rendered  upon  such  a  hearing, 

the  court  said: 

* 
"It  shows  what  is  the  decree  of  the  court,  as  mnch  as  an  opinion,  read  by  one 
of  the  Judges  in  the  court  room,  containing  the  views  of  the  court,  shows  the 
opinion  of  the  court.  If  both  are  completed  and.  announced  to  the  parties  at 
the  time  and  place  agreed  by  them,  they  are  finished,  except  the  mere  entry 
of  them  on  the  doclcet  and  record.  The  subsequent  steps  are  rather  steps  to 
enforce  or  carry  them  into  effect,  than  parts  of  the  decree  and  opinion  them- 
selves." 

No  such  authority  was  necessary,  however,  in  courts  of  the  United 
States,  to  sustain  the  view  that,  where  parties  consent  to  the  final 
hearing  of  the  cause  before  a  circuit  judge  whose  jurisdiction  \& 
throughout  the  entire  circuit,  such  consent  authorizes  the  entry  of 
the  decree  in  the  court  where  the  cause  is  pending,  and  upon  its 
records,  as  if  the  cause  had  been  heard  in  open  court  at  that  place. 
No  other  construction  can  be  put  upon  the  consent  of  the  parties 
to  have  the  final  hearing  at  some  other  place  than  that  fixed  by  law. 
It  has  been  the  uniform  practice  in  this  circuit  in  equity  causee  for 
parties  to  consent  to  the  final  hearing  of  them  outside  of  the  dis- 
trict in  which  they  are  pending,  at  some  convenient  point  in  the 
circuit,  before  the  circuit  judge,  and  after  consideration,  and  upon 
decision,  to  enter  the  decree,  by  direction  of  the  judge,  at  the  place 
of  holding  court  in  the  district,  as  if  the  judge  had  been  present  at 
the  time  of  hearing  the  cause  and  entering  the  decree.  Such  prac- 
tice has  been  of  the  greatest  convenience  to  parties  and  to  the  judge. 
It  has  facilitated  the  business  of  the  circuit,  and  made  it  possible 
for  the  circuit  judges,  whose  time  has  been  chiefly  taken  in  appel- 
late work,  to  assist  their  brethren,  the  district  judges,  in  their 
work. in  .the  yario.u»  districts,  in  the, disposition  of  causes  which  i|wTp 
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their  nature  might  be  as  easily  heard  at  one  point  as  another  in  the 
circuit.  Patent  suits  in  equi^,  and  suits  for  the  foreclosure  of  rail- 
roads, usually  involve  the  attendance  of  counsel,  most  of  whom  do 
not  reside  at  the  place  of  holding  court;  and  it  is  as  convenient 
for  such  counsel,  after  the  record  is  made  up,  to  attend  the  judge 
at  one  point  in  the  circuit  as  at  another,  and  not  to  wait  until  such 
time  as  he  may  be  able  to  be  present  in  the  district  where  the  cause 
is  pending.  K  it  were  to  be  held  that  decrees  entered  in  accord- 
ance with  such  practice  were  null  and  void,  and  might  be  impeached 
by  affidavits  or  other  evidence  tending  to  show  that  the  judge  whose 
presence  was  recited  in  the  record  was  in  some  other  part  of  the 
circuit  upon  the  day  on  which  the  decree  in  the  cause  was  entered, 
it  is  not  too  much  to  say  that  there  are  many  decrees,  upon  which 
vast  interests  are  dependent  for  title  and  security,  and  of  many 
years'  standing,  which  will  still  be  subject  to  imx)eaehment  as  void. 
The  proof  upon  this  motion  shows  conclusively,  and  it  is  within 
the  personal  knowledge  of  one  member  of  this  court,  who  entered 
the  decrees,  that  every  party  to  the  record  was  represented  at  the 
many  iiearings  which  were  held,  both  interlocutory  and  final,  and 
at  the  settlement  of  the  several  decrees  which  were  made,  and  that 
it  was  clearly  understood  by  all  the  parties  that  the  final  decree 
was  to  be  entered  at  Toledo,  exactly  as  if  the  presiding  judge 
had  been  present  in  person  at  that  place.  It  follows,  therefore,  that . 
all  the  parties  to  the  record  are  bound  by  the  recital  of  the  record, 
and  are  estopped  to  deny  it. 

But  how  is  the  case  of  the  petitioners?  They  assert  that  they 
were  parties  to  the  record,  and  received  no  notice  of  the  hearings 
or  of  the  settlement  of  the  decrees  at  Cincinnati.  In  the  first  place. 
Sawyer,  one  of  the  petitioners,  has,  as  his  counsel  and  solicitor, 
Mr.  J.  D.  Springer,  who  was  present  in  the  court  room  and  in  the 
judge's  chambers  at  Cincinnati  on  every  occasion  when  any  hearing 
was  had,  when  any  order  was  made,  when  any  decree  was  settled. 
In  the  second  place,  both  Sawyer  and  Thornton  were,  out  of  abun- 
dant caution,  brought  in  by  citation  to  the  appellate  proceedings, 
and  were  given  an  opportunity  to  join  in  the  appeal.  They  were 
thus  advised  of  the  decrees  which  had  been  entered,  and  had  full 
opportunity  to  appeal  therefrom,  and  to  be  heard  upon  such  appeal; 
and  one  person,  similarly  situated  with  them,  Charles  Miller,  who 
was  only  a  general  creditor,  having  filed  his  claim  before  the  mas- 
ter, was  allowed  to  appeal  from  the  decrees  theretofore  entered. 
Notwithstanding  this,  the  petitioners  made  no  objection  in  the  court 
of  appeals  that  the  decrees  entered  had  not  been  regularly  entered 
according  to  law.  As  these  petitioners  were  given  an  opportunity 
to  join  in  that  appeal,  and  declined  to  do  so,  the  order  and  mandate 
of  the  appellate  court  is  as  binding  upon  them  as  it  is  upon  any  of 
the  persons  who  were  regularly  parties  to  the  record.  Moreover, 
this  court  has  no  power  to  modify  or  supersede,  in  the  slightest  de- 
gree, the  decrees  which  bear  the  imprimatur  of  the  court  of  appeals. 
Tn  re  Potts,  166  U.  S.  263,  17  Sup.  Ct.  520,  41  L.  Ed.  994;  In  re  San- 
ford  Fork  &  Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed.  414. 
It  is  the  duty  of  this  court  simply  to  execute  the  mandate  of  that 
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court.    It  cannot  annul  its  decree  after  the  expiration  of  the  term 
at  which  it  was  entered-    Sibbald  v.  U.  S.,  12  Pet.  488,  9  L,  Ed.  1167. 
The  supreme  court  of  the  United  States  has  said  that: 

"On  a  mandate  from  this  court  affirming  a  decree,  the  circnit  court  can  only 
record  our  order,  and  proceed  with  the  execution  of  its  own  decree  as  affirmed. 
It  has  no  power  to  rescind  or  modify  what  we  have  established.  <>  •  <> 
After  the  appeal  had  been  taken,  the  power  of  the  court  below  under  its  own 
decree  was  gone.  AU  It  could  do  after  that  was  to  obey  our  mandate  when 
it  was  sent  down.    We  affirmed  its  decree  and  ordered  its  execution.'' 

In  accordance  with  that  duty  the  decree  of  November  13,  1899, 
was  entered.  It  was  settled  at  Cincinnati  after  due  notice  to  all 
the  parties  to  the  record,  and  without  objection  by  any  of  them, 
in  accordance  with  the  course  which  had  been  taken  with  respect 
to  every  hearing  in  the  case  after  the  cause  had  first  been  submitted 
to  Judge  Taft.  So  far  as  the  foreclosure  decree  is  concerned,  the 
petitioners  are  not  parties  to  it  in  any  way,  and  they  have  no  stand- 
ing to  impeach  it  for  any  reason.  So  far  as  the  creditors'  bill  is 
concerned,  and  the  decree  of  the  court  executing  the  mandate  of 
the  court  of  appeals  upon  that,  their  position  is  no  better.  They 
were  not  parties  to  the  record,  and,  so  far  as  the  regularity  of  the 
decree  is  concerned,  they  are  bound  by  the  consent  of  the  complain- 
ant in  the  creditors'  bill,  and  liie  other  parties  thereto,  who  for 
such  purpose  are  representative  of  the  whole  class  of  creditors.  It 
would  be  the  grossest  injustice  to  the  parties  to  this  cause,  in  whose 
favor  those  decrees  have  been  pronounced,  and  who  have,  in  the  well- 
founded  belief  induced  thereto  by  the  consent  and  conduct  of  ^lieir 
real  opponents,  that  hearings  had  and  decrees  settled  at  Ginci^.iati 
were  to  be  recorded  at  Toledo  as  if  held  or  passed  at  the  latter 
place,  expended  much  time,  money,  and  labor  to  bring  this  pro- 
tracted and  burdensome  litigation  to  an  end,  now  to  hold  that  the 
decrees  are  aa  waste  paper.  For  the  reasons  given,  the  petitions 
are  held  to  have  no  merit  in  them,  and,  having  been  filed  without 
leave,  they  are  stricken  from  the  flies. 

This  action  of  the  court  meets  the  present  emergency,  and  we 
should  be  content  to  leave  the  matter  as  it  is,  were  it  not  that  these 
petitions,  considered  in  the  light  of  all  the  circumstances,  justify 
the  suspicion  that  some  of  the  defeated  litigants  in  this  cause  are 
willing  to  evade  the  estoppel  against  obstructive  proceedings  which 
considerations  of  propriety  and  good  faith  to  their  adversaries  and 
the  court  Would  necessarily  create,  by  the  instigation  of  others, 
with  comparatively  little  interest  in  the  litigation,  to  a  course  of  ob- 
struction in  which  it  is  hoped  they  may  not  be  met  by  the  estoppel, 
and  which,  if  successful,  will  inure  to  the  benefit  of  all  the  defeated 
litigants.  CJounsel  may  be  easily  changed,  and  new  counsel  em- 
ployed, who  can  deny  any  consent  to  proceedings  of  the  court  which 
were  induced  by  the  consent  and  acquiescence  of  the  retiring  coun- 
sel. We  propose,  therefore,  to  remove  every  shadow  of  a  ground, 
however  slight  and  unfounded,  which  the  desperation  of  defeated 
litigants  may  seize  upon,  or  the  astuteness  of  compliant  counsel 
may  suggest,  for  future  attack  upon  the  regularity  of  these  decrees. 
Therefore,  out  of  abundant  caution,  we  shall  re-enter  and  confirm 
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the  decrees  of  November  13,  1899,  as  of  this  day.  Under  that  de- 
cree the  advertisement  for  the  sale  has  begun,  and  the  date  fixed  as 
of  the  14th  day  of  February  next  Some  expense  has  been  incurred 
thereby.  Nevertheless  an  order  will  be  entered  directing  the  mas- 
ters to  cease  the  advertisement  begun.  The  decree  of  November  13, 
1899,  will  be  modified  so  as  to  extend  the. time  within  which  the 
sale  may  take  place  to  the  2d  of  April  next,  and  the  special  mas- 
ters are  authorized  and  directed  to  fix  a  day  for  the  sale,  within 
the  time  limited,  so  that  due  advertisement  under  the  decree  may 
be  had  before  the  sale,  and  to  begin  a  new  advertisement  accordingly. 
Proper  entries  have  been  prepared  by  the  court,  and  will  be  entered 
by  the  clerk  forthwith. 

The  full  brief  of  counsel  for  the  petitioners,  and  all  the  evidence 
offered  in  support  of  their  motions,  have  been  submitted  to  Judge 
TAFT,  and  he  joins  me  in  this  opinion,  and  fully  concurs  therein, 
and  also  with  the  orders  and  decrees  this  day  entered. 


CONTINENTAL  TRUST  CO,  OF  NEW  YORK  et  al.  v.  TOLEDO,  ST.  L.  & 

K.  C.  R.  CO.  et  al. 

(Circuit  Court,  N.  D.  Ohio,  W.  D.    January  29^  1900.) 

No.  1,205. 

SquiTT  Pragticb— Cbbtifting  Bill  of  Excbptionb. 

A  judge  of  a  federal  court  is  not  required  to  certify  to  a  bill  of  ezcep- 
tlons  In  an  equity  cause. 

On  Application  for  Allowance  of  a  Bill  of  Exceptions. 
Oary  &  Whitridge,  for  Continental  Trust  Co. 
Pliny  B.  Smith,  for  Geo.  M.  Thornton  and  F.  J.  Sawyer. 
J.  D.  Springer,  for  Toledo,  St.  L.  &  K.  O.  R.  Co.  and  others. 

RICES,  District  Jndge.  Since  the  19th  inst.,  when  the  last  pro- 
ceedings in  this  case  took  place  at  Toledo,  in  pursuance  of  special 
notice  of  counsel,  I  have  taken  pains  to  examine  the  authorities 
as  to  the  duty  of  the  trial  judge  in  the  circuit  court  of  the  United 
States  to  sign  a  bill  of  exceptions  in  an  equity  cause.  I  find  the 
authorities  are  overwhelming  in  favor  of  titie  proposition  that  no 
such  thing  as  a  bill  of  exceptions  is  known  in  the  equity  practice  in 
the  federal  courts.  The  earliest  and  the  leading  case  which  passes 
upon  this  question  is  the  case  of  Ex  parte  Story,  rei)orted  in  12  Pet. 
339,  9  L.  Ed.  1108.  That  was  a  case  where,  on  a  mandate  from 
the  supreme  court  of  the  United  States,  the  trial  judge  in  the  cir- 
cuit court  refused  to  sign  a  bill  of  exceptions  presenting  the  faot 
as  to  the  death  of  Edward  Livingston,  one  of  the  parties  to  the 
suit,  which  fact  became  a  material  point  in  the  case.  As  stated 
in  the  report  of  the  case,  upon  the  presentation  of  the  bill  of  excep- 
tions, the  judge  remarked: 

'^hat  he  would  sign  no  biU  of  exceptions  unless  he  was  convinced  that  he 
was  bound  to  sign  one.  Upon  being  subsequently  Importuned  upon  the  sub- 
ject, be  stated,  if  he  signed  a  bill  of  exceptions,  be  must  give  the  reasons  at 
length  for  his  opinion.    He  has  been  again  and  again  importuned,  and  fiBiUQ'^^T^ 
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cessfully,  upon  the  subject.  That  on  this  day  your  petitioner's  counsel  pre- 
sented to  the  court  liie  annexed  answer,  etc.,  and  desired  that  it  might  be 
placed  upon  the  files  in  the  cause,  but  the  court  refused  permission  to  file  the 
same.  Thereupon  the  annexed  bill  of  exceptions  was  tendered  to  the  Judge, 
which  bill  truly  stated  the  facts,  but  the  Judge  refused  to  sign  the  same  or 
make  it  a  part  of  the  record.  The  court  was  then  moved  to  direct  the  clerk 
of  the  court  to  state  the  facts  upon  the  order  book,  but  the  court  refused  to 
suffer  any  notice  to  be  taken  of  this  matter,  as  a  part  of  the  proceedings  in 
the  court;  stating  at  the  same  time  that  he  considered  a  mandamus  to  be  the 
true  remedy,  and  alleging  no  other  reason  for  not  signing  the  bill  of  excep- 
tions, or  suffering  notice  to  be  taken  of  the  presentation  of  the  answer  on  the 
record." 

On  a  motion  for  a  mandamus  the  supreme  court  said: 

**We  think  there  is  no  sufficient  ground  for  this  application.  A  bill  of  ex- 
ceptions is  altogether  unknown  in  chancery  practice,  nor  is  a  court  of  chancery 
bound  to  inscribe  in  an  order  book,  upon  the  application  of  one  of  the  parties, 
an  order  which  it  may  pass  in  a  case  before  it;  and  the  facts  which  the  de- 
fendant stated  in  the  supplemental  answer  and  plea  which  he  offered  furnished 
no  ground  of  defense  in  the  circuit  court,  when  acting  under  the  mandate  of 
this  court,  and  carrying  its  directions  into  execution.  In  the  case  of  Skillern's 
Ex*rs  V.  May's  Ex'rs,  6  Cranch,  287,  3  L.  Ed.  220,  this  court  said  that  as  it 
appeared  that  the  merits  of  the  case  had  been  finally  decided  in  this  court,  and 
that  its  mandate  required  only  the  execution  of  its  decree,  the  circuit  court  was 
bound  to  carry  that  decree  into  execution,  although  the  Jurisdiction  of  the 
court  was  not  alleged  in  the  pleadings.  In  the  case  now  before  the  court 
the  merits  of  the  controversy  were  finally  decided  by  this  court,  and  its  man 
date  to  the  district  court  required  only  the  execution  of  its  decree.  The  case 
therefore  comes  within  the  principle  of  SkiUern's  Ex'rs  v.  May's  Ex*rs,  and  the 
facts  stated  by  the  defendant  cannot,  ir  this  stage  of  the  proceedings,  form 
any  defense  against  the  execution  of  the  mandate;  and  consequently  he  was 
not  deprived  of  any  legal  or  equitable  ground  of  defense  by  the  refusal  of  the 
court  to  suffer  him  to  file  the  supplemental  answer  and  plea  which  he  offered. 
The  motion  for  the  rule  to  show  cause  is  therefore  refused." 

In  the  case  of  Johnson  v.  Harmon,  94  U.  S.  371,  24  L.  Ed.  271, 
the  supreme  court,  on  application  for  a  bill  of  exceptions,  say: 

"A  bill  of  exceptions  cannot  be  taken  on  the  trial  of  a  feigned  issue  directed 
by  a  court  of  equity,  or,  if  taken,  can  only  be  used  on  a  motion  for  a  new  trial 
made  to  said  court.  2  Daniells,  Ch.  Prac.  (3d  Am.  Ed.)  1106;  Armstrong  v. 
Armstrong,  3  Mylne  &  K.  52;  Ex  parte  Story,  12  Pet.  343,  9  L.  Ed.  1108.  See 
the  cases  on  new  trials  on  feigned  issues  collected  in  3  Grab.  &  W.  New  Trials, 
1553,  etc.  The  issue  is  directed  to  be  tried  for  the  purpose  of  informing  the 
conscience  of  the  chanceUor,  and  aiding  him  to  come  to  a  proper  conclusion. 
If  he  thinks  the  trial  has  not  been  a  tair  one,  or  for  any  other  reason  desires 
a  new  trial,  it  is  in  his  discretion  to  order  it.  But  he  may  proceed  with  the 
cause,  though  dissatisfied  with  the  verdict,  and  make  a  decree  contrary  thereto, 
if,  in  his  Judgment,  the  law  and  the  evidence  so  require.  A  decree  in  equity, 
therefore,  when  appealed  from,  does  not  stand  or  faU  according  to  the  legality 
or  iUegality  of  the  proceedings  on  the  trial  of  a  feigned  issue  In  the  cause, 
for  the  verdict  may  or  may  not  have  been  the  ground  of  the  decree.  It  is  the 
duty  of  the  court  of  first  instance  to  decide  (as  was  done  here)  upon  the  whole 
case,  pleadings,  evidence,  and  verdict,  giving  to  the  latter  so  much  effect  as 
it  is  worth.  An  appeal  from  the  decree  must  be  decided  in  the  same  way. 
namely,  upon  the  whole  case,  and  cannot  be  made  to  turn  on  the  correctness  or 
incorrectness  of  the  Judge's  rulings  at  the  trial  of  the  feigned  issue." 

In  the  case  of  Watt  v.  Starke,  101  U.  S.  248,  25  L.  Ed.  826,  it  was 
said  by  the  supreme  court  that  the  verdict  upon  an  issue  which  a 
court  of  chancery  directs  to  be  tried  at  law  is  merely  advisory.  A 
motion  for  new  trial  can  be  made  only  to  that  court,  and  the  party 
submitting  it  must  procure,  for  the  use  of  the  chancellor,  notes  of 
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the  proceedings  at  the  trial,  and  the  evidence  there  given.  The  evi- 
dence and  proceedings  become,  then,  part  of  the  record,  and  are  sub- 
ject to  review  by  the  appellate  court,  should  an  appeal  from  the 
decree  be  taken.  This  is  from  the  opinion  of  Mr.  Justice  Bradley, 
who  had  examined  very  exhaustively  all  the  cases  reported  in  which 
the  question  of  the  right  of  the  appellant  to  have  the  bill  of  excep- 
tions signed  by  the  trial  judge  is  involved.  In  all  these  cases,  it 
will  be  observed,  the  supreme  court  bases  its  action  upon  the  theory 
that  in  an  equity  case  all  of  the  proceedings,  pleadings,  and  evi- 
dence are  in  writing,  and  therefore  make  up  a  complete  record  of 
all  the  proceedings  in  the  case.  The  court  therefore  has  no  need 
of  a  bill  of  exceptions,  or  any  other  form  of  certificate,  in  deciding 
the  case.  In  an  action  at  law  the  record  is  made  up  in  a  different 
way.  In  such  a  case  the  pleadings,  of  course,  are  a  matter  of  rec- 
ord. The  verdict  of  the  jury,  and  the  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial,  are  also  a  part  of  the  record;  but,  there 
being  no  rule  or  practice  requiring  the  evidence  to  be  reduced  to 
writing,  the  appellate  court,  in  a  law  case,  has  nothing  to  show 
what  was  the  testimony  in  the  case.  This  is  supplied  by  a  bill  of 
exceptions,  which,  when  properly  prepared,  shows  all  the  proceed- 
ings in  the  court,  except  the  pleadings  and  the  steps  heretofore 
stated.  The  courts  therefore  unanimously  hold  that  a  bill  of  ex 
ceptions  has  no  place  in  the  record  in  an  equity  case.  If  there 
is  any  oral  testimony  offered  on  the  trial  of  aii  equity  case,  and, 
owing  to  special  concUtions  and  circumstances,  the  chancellor  should 
allow  such  oral  evidence,  it  would  be  supplied  by  some  sort  of  a 
certificate  or  bill  of  exceptions;  but  this  can  only  be  done,  as  I 
have  already  stated,  in  a  special  case,  where  the  chancellor,  in  the 
discretion  vested  in  him,  makes  a  special  order  concerning  the  mode 
of  presenting  to  the  court  of  review  the  oral  testimony  so  taken. 
That  this  is  the  ruling  of  the  courts  of  the  United  States  is  beyond 
all  question;  but,  if  we  turn  to  the  third  volume  of  the  Encyclo- 
paedia of  Pleading  and  Practice  (page  381),  we  find  that  the  prac- 
tice is  almost  as  uniform  in  the  state  courts,  in  refusing  a  bill  of 
exceptions  in  such  a  case  as  this,  as  I  have  already  shown  it  to  be 
in  the  federal  courts.  Under  the  subject  of  '^ills  of  Exceptions," 
a  very  elaborate  review  is  made  of  all  the  authorities,  in  both  the 
federal  and  state  courts,  in  the  EncydopeBdia,  above  referred  to. 
The  proposition  stated  is  as  follows: 

"In  equity,  as  the  evidence  and  all  abjections  thereto,  and  all  the  orders  and 
decree^  of  the  court,  are  in  writing,  under  the  technical  chancery  practice,  and 
are  parts  of  the  record  proper,  a  bill  of  exceptions  Is  Improper,  and,  where 
talsen,  will  be  disregarded  on  appeal.'* 

I  do  not  know  what  counsel  for  the  petitioners  Sawyer  and  Thorn- 
ton undertake  to  incorporate  in  their  bill  of  exceptions.  I  do  not 
know  what  there  is,  outside  of  the  record  already  made,  that  will 
enkble  them  to  present  any  more  clearly  to  the  reviewing  court  the 
irregularities  and  errors  complained  of.  Everything  that  has  been 
offered  in  evidence  at  the  various  hearings  which  we  have  attended 
under  the  several  notices  of  counsel  is  already  a  matter  of  record 
in  this  case,  and  all  that  is  needed  is  that  such  record  shoi^  be 

Digitized  by  VjOOQIC 


180  ,        ^  FEDERAL  REPORT&R. 

fully  and  properly  presented  to  such  court  of  review.  What  has 
taken  place  at  eitiier  of  these  hearings  by  way  of  colloquy  in  open 
court  is  not  a  matter  of  record,  and  the  court  ought  not  to  certify 
to  the  correctness  of  such  proceedings.  Such  proceedings  are  not 
required  by  statute  or  practice^  and  the  court,  when  called  upon, 
should  refuse  to  certify  the  same,  on  the  ground  that  they  are  not 
a  part  of  the  record,  and  therefore  need  not  be  certified.  The  re- 
fusal of  the  court  to  allow  the  written  applications  for  an  appeal 
to  the  supreme  court  from  the  order  striking  the  petition  of  Sawyer 
from  the  files  is  a  matter  of  record,  and  therefore  Jie&A  not  be  q[>ecially 
certified.  No  question  of  jurisdiction  is  involved  in  their  cases,  and 
the  refusal  to  certify  cannot  be  error.  The  refusal  to  allow  the 
written  prayer  for  an  appeal,  on  the  motion  to  dismiss  the  bill  of 
foreclosure  for  want  of  jurisdiction,  to  the  supreme  court  of  the 
United  States,  is  a  part  of  the  record  of  the  case,  and  therefore  the 
holding  of  the  court  is  not  error.  The  parties  lost  their  right  to 
appeal  to  the  supreme  court  on  the  question  of  jurisdiction  by  their 
appeal  to  the  circuit  court  of  appeals. 


HOOYEN,  OWENS  &  RENTSCHLBR  OO.  v.  FBATHBRSTONB  et  al 
(Circuit  Court,  W.  D.  Missouri,  W.  D.   January  8, 1900.) 

1.  AonoN— Legal  ob  Equitabls—Suit  to  Enfobce  Mechanic's  Lzbn, 

A  suit  to  enforce  a  mechanic's  lien  is  essentiaUy  one  in  equity,  and,  on 
its  removal  to  a  federal  court,  is  properly  triable  as  such,  although  it  was 
instituted  as  an  action  at  law,  as  permitted  by  the  state  practice. 

2.  Mechanic's  Lien— Waiver— Reservation  of  Title. 

A  reservation,  by  one  furnishing  an  engine  to  be  placed  In  a  boilding, 
of  title  to  the  engine  until  payment  is  made,  does  not  amoimt  to  a  waiver 
of  the  right  to  a  mechanic's  Uen  therefor  given  by  statute, 
a  Same— Extent  of  Lien— Sufficiency  of  Description. 

A  subcontractor  who  furnished  an  engine  which  was  placed  In  one  of  a 
number  of  separate  buildings  previously  built,  and  constituting  a  packing 
plant,  and  which  was  used  only  in  the  manufacture  of  Ice  in  such  build- 
ing, is  not  entitled,  under  the  mechanic's  lien  statute  of  Missouri,  to  a  lien 
upon  the  other  buildings  of  the  plant;  and  where  his  notice  of  Uen  claims 
a  lien  upon  all,  and  does  not  contain  a  sufficient  description  to  identify 
the  building  in  which  the  engine  was  placed  and  used,  the  lien  cannot  be 
enforced,  even  as  against  such  building. 
4.  Same— Notice— LffCLUDiNG  Materials  Furnished  under  Separate  Con- 
tracts. 

A  notice  of  lien  filed  under  the  mechanic's  lien  law  of  Missouri  by  a 
subcontractor,  for  materials  furnished  and  placed  in  a  building,  'which 
specifically  states  that  all  the  materials  mentioned  in  the  account  were  fur- 
nished under  one  entire  contract,  wUl  not  sustain  a  lien,  where  the  evidence 
shows  that  such  materials  were  furnished  under  two  separate  and  distinct 
contracts,  made  at  diflferent  times. 

This  was  an  action  for  the  enforcement  of  a  mechanic's  lien,  re- 
moved by  defendants  from  a  state  court 

Meservey,  Pierce  &  German,  for  plaintiff. 

Lathrop,  Morrow^  Fox  &  Moore,  for  defendant  Jacob  Bold  Pack* 
ing  Co. 
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PHILIPS,  District  Judge.  Both  parties  have  treated  this  case 
as  an  action  at  law  for  the  enforcement  of  a  mechanic's  lien,  which 
is  permissible  under  thie  state  statute.  On  its  removal  into  this  ju- 
risdiction the  action  would  nevertheless  be  treated  according  to  tiie 
system  of  jurisprudence  and  rules  of  practice  which  obtain  in  the 
federal  courts.  In  this  court  the  action  to  enforce  a  mechanic's  lien 
is  "essentially  a  suit  in  equity,  requiring  specific  directions  for  the 
sale  of  property,  such  as  are  usually  given  upon  the  foreclosure  of 
mortgages  and  the  sale  of  mortgaged  premises."  Davis  v.  Alvord, 
94  U.  S,  546,  24  L.  Ed.  283;  Improvement  Co.  v.  Bradbury,  132  U.  S. 
509,  10  Sup.  Ct.  177,  33  L.  Ed.  433;  Furnace  Co.  v.  Witherow,  149 
U.  S.  578,  579, 13  Sup.  Ot.  936,  37  L.  Ed.  853;  De  La  Vergne  Refriger- 
ator  Mach.  Co.  v.  Montgomery  Brewing  Co.  (C.  C.)  46  Fed.  829.  Yet, 
as  the  case  was  tried  to  the  court,  and  the  court  has  found  the  facts, 
neither  party  asking  to  have  the  pleadings  reformed,  and  the  con- 
clusion of  the  court  not  being  different,  whether  it  be  regarded  as 
an  action  at  law  or  a  suit  in  equity,  no  error,  perhaps,  is  predicable 
by  either  party  of  the  course  of  procedure  pursued. 

The  first  insistence  of  the  defendant  Jacob  Dold  Packing  Com- 
pany is  that  the  plaintiff  waived  its  right  to  enforce  a  mechanic's 
lien  herein  by  reason  of  the  following  provision  in  its  contract  with 
John  Featherstone's  Sons  for  furnishing  the  engine  as  subcontractor, 
to  wit: 

''It  Is  agreed  that  the  engine,"  etc.,  "above  specified,  shall  remain  our  prop- 
erty, as  security  for  the  deferred  payments,  until  fully  paid  for  in  cash.  There 
are  no  understandings  or  agreements  outside  of  this  written  contract.'* 

It  is  true,  as  said  by  Judge  Scott  in  Oorman  v.  Sagner,  22  Mo.  139, 
that: 

"Although  there  may  be  some  distinction  between  an  equitable  lien  and  one 
expressly  given  by  law,  yet  there  is  nothing  in  the  cases  hostile  to  the  idea 
that  the  lien  conferred  by  the  statute  may  be  extinguished  by  implication  aris- 
ing from  the  conduct  of  the  parties." 

Without  indulging  in  any  discursive  discussion  as  to  what  state 
of  facts  might  amount  to  such  waiver,  as  applied  to  a  mechanic's 
lien,  the  court  is  of  opinion  that  such  reservation  of  title  in  the  manu- 
facturer or  vendor  does  not  amount  to  a  waiver  of  the  right  to  file 
and  enforce  a  mechanic's  lien  for  material  thus  furnished.  Manu- 
facturing Co.  V.  Smith  (0.  0.)  40  Fed.  339,  5  L.  R.  A.  231;  Chicago 
&  A.  R  Co.  V.  Union  Rolling-Mill  Co.,  109  U.  S.  719,  3  Sup.  Ct.  594, 
27  L.  Ed.  1081. 

The  second  objection  made  to  the  lien  is  more  serious.  It  is  predi- 
cated of  the  insuflSciency  and  uncertainty  of  the  description  of  the 
property  given  in  the  lien,  and  its  extension  to  other  buildings  and 
ground  than  that  on  which  the  improvement  was  made.  Kie  de- 
scription of  the  property  given  in  the  lien  is  as  follows: 

**The  four  (4)  story  and  basement  brick,  stone,  and  frame  packing-house 
building,  with  composition  roof,  and  all  other  buildings  and  improvements  con- 
nected therewith,  or  adjacent  or  adjoining,  and  used  and  operated  by  Jacob 
Dold  Packing  Company  as  a  packing-house  plant,  and  situated  on  the  following 
described  premises,  to  wit:  On  blocks  numbered  eighteen  (18)  and  twenty-three 
(23),  West  Kansas  addition  No.  one  (1)  to  the  city  of  Kansas  (now  Kansas 
City),  Jackson  county,  state  of  Missouri.** 
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ODe  unfamiliar  with  the  real  character  and  description  of  the 
property,  known  as  the  "Jacob  Dold  Packing  Company,"  from  the  fore- 
going description  would  very  naturally  conclude  tiiat  it  consisted 
principally  of  one  four-story  and  basement  brick,  stone,  and  frame 
building,  under  one  roof,  situated  on  two  parcels  of  ground,  blocks 
18  and  23,  in  Kansas  City,  whereas,  as  the  plat  in  evidence  and 
the  facts  found  show,  said  blocks  18  and  23  embrace  an  area  of  six 
acres  of  ground,  or  more,  on  which  are  about  12  buildings,  of  differ- 
ent stories,  no  one  of  which  is  covered  by  the  description  of  a  "four- 
story  and  basement  brick,  stone,  and  frame."  The  machinery  in 
question  was  furnished  for  and  placed  in  the  building  designated  as 
"C"  on  the  plat,  which  is  177  feet  long,  61  feet  wide  on  the  west  side, 
and  50  feet  wide  on  the  east  side,  and  is  a  four-story  brick,  without 
basement,  and  without  stone  in  its  composition.  This  building  was 
separated  from  the  adjoining  buildings  on  the  south  by  a  fireproof 
wall,  and,  as  proof  of  its  separation  from  the  building  south  of  it, 
when  it  was  consumed  by  fire  the  partition  fireproof  wall  remained 
intact,  and  this  building  C  alone  was  destroyed.  These  buildings, 
many  years  prior  to  the  erection  of  this  machinery  in  building  O, 
had  been  completed  and  used  in  connection  with  the  packing  busi- 
ness of  the  defendant.  The  easterly  part  of  the  building  south  of 
it,  designated  as  "B"  on  the  plat,  was  first  built,  the  first  two  stories 
of  which  were  of  stone,  on  top  of  which  were  two  stories  of  brick; 
and  the  west  room  of  this  building  B  was  five  stories  high,  built  en- 
tirely of  brick,  and  not  on  the  same  elevation  with  building  C.  On 
the  south  of  this  building  was  originally  laid  off,  on  the  plat  of  the 
city.  Eighth  street,  a  part  of  which  is  now  covered  by  building  B, 
and  a  part  of  which  has  a  covered  passageway  between  building  B 
and  the  buildings  F  and  A,  south  thereof,  on  block  23.  On  the  west 
side  of  buildings  C  and  B  is  another  covered  passageway,  which  sep- 
arates buildings  C  and  B  from  buildings  D  and  E.  Building  D  is 
a  one-story  brick,  without  basement,  used  as  a  boiler  house.  Build- 
ing E,  south  of  D,  is  a  four-story  brick,  with  basement,  used  as  a 
smoke  house.  And  still  west  of  these  buildings,  on  block  18,  are 
smaller  houses,  some  of  them  entirely  detached.  Two  of  them  are 
one-story  frame,  and  one  of  them  a  three-story  stone,  used  as  a  boiler 
room  and  pump  house,  and  carpenter  shop  and  tin  shop.  On  block 
23,  south  of  the  platform  line,  is  a  cold-storage  warehouse,  a  four- 
story  brick,  and  a  house  of  one-story  brick,  used  as  a  market,  and  a 
one-story  frame  stable;  and  then  still  further  west  are  cattle  pens, 
and  still  further  south  are  hog  pens;  and  in  the  southeast  comer 
of  the  lots  is  a  three-story  brick  building,  used  as  an  office.  Some 
of  these  buildings  are  entirely  separated  from  others,  with  vacant 
spaces  between  them,  with  intervening  platforms  and  passageways. 
As  applied  to  the  defendant's  property,  there  was  no  reason  why 
this  lien  could  not  have  been  limited  to  building  C,  in  which  the 
machinery  furnished  by  plaintiff  was  placed  and  operated,  and  the 
land  on  which  it  stood.  The  machinery  furnished  by  the  plaintiff 
was  simply  an  engine  for  manufacturing  ice  and  cooling  the  air 
in  part  of  the  buildings.  This  ice  was  manufactured  alone  in  build- 
ing 0.    The  air  compressor  furnished  by  John  Featherstoae's  Sons 
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rested  on  the  platform  outside  of  the  building,  and  was  not  even 
inclosed  on  its  sides,  and  connected  by  pipes  with  the  engine,  not 
adhering  to  the  building.  The  engineer  (Ryan)  in  charge  of  this 
machinery  testified  that  the  work  done  by  the  refrigerating  ma- 
chinery and  the  engine  was  malting  ice,  and  nothing  else,  and  that 
the  ice  manufactured  was  sold  in  the  city  trade,  some  little  of  it 
being  used  in  the  plant  and  for  icing  cars  (that  is,  cars  in  which  the 
fresh  meats  were  shipped  from  the  packing  house);  that  there  were 
four  ice  machines  and  power  engines  in  this  building  to  refrigerate 
the  building,  and  a  couple  of  dynamos.  While  the  engine  was  de- 
signed to  operate  the  compressor  for  cooling  the  air,  this  was  solely 
as  to  the  buildings  where  such  cooling  was  needed.  The  description 
(that  is,  the  specific  description)  given  in  this  lien  does  not  describe 
the  building  in  which  the  plant^s  machinery  was  placed  and  used. 
There  was  neither  stone  nor  frame  work  in  it,  nor  a  basement  be- 
neath it.  It  is  perfectly  obvious  from  the  description  given  in  the 
lien,  as  also  from  the  contention  of  plaintiff's  counsel  at  the  hear- 
ing, that  he  sought  to  apply  to  this  case  the  provisions  of  section 
6729  of  the  Missouri  statutes,  respecting  mechanics'  liens,  which  is 
as  follows: 

"When  the  Improvement  consists  of  two  or  more  buildings  united  together 
and  situated  on  the  same  lot,  or  contiguous  lots,  or  upon  separate  buUdlngs 
upon  contiguous  lots  and  erected  under  one  general  contract,  it  shall  not  be 
necessary  to  file  a  separate  lien  upon  each  building  for  work  done  or  materials 
furnished  in  the  erection  of  such  improyements.*' 

It  is  well  understood  by  well-advised  lawyers  of  this  state  that 
this  addendum  to  the  mechanic's  lien  law,  made  in  1879,  was  en- 
acted to  avoid,  under  certain  conditions,  the  rulings  of  the  state  su- 
preme court  in  cases  like  that  of  Fitzgerald  v.  Thomas,  61  Mo.  499, 
and  Fitzpatrick  v.  Same,  Id.  512,  and  Lemley  v.  Steel  Co.,  65  Mo.  545, 
in  which  it  was,  in  effect,  held  that  where  material  was  furnished 
for  the  erection  or  improvement  of  a  number  of  buildings  erected 
on  sej^arate  lots,  although  the  lots  were  contiguous,  a  separate  lien 
must  be  filed  on  the  buildings  on  each  lot,  for  the  reason  that: 

'The  lien  given  by  the  statute  against  such  building  or  improrement,  and 
the  lot  on  which  it  is  situated,  is  for  the  work  and  labor  done  on,  and  the  mate- 
rials furnished  for,  that  particular  building  or  improvement,  and  not  for  work 
done  and  materials  furnished  for  the  building  or  improvement  upon  any  other 
lot;  and  only  that  building  and  lot  are  to  be  charged  for  the  lien  for  which 
such  materials  were  furnished,  and  on  which  such  labor  has  been  performed." 

Hence  section  6729  was  enacted,  by  the  very  terms  of  which  it  is 
limited  to  the  improvement  of  two  or  more  buildings  united,  stand- 
ing upon  the  same  lot  or  contiguous  lots,  and  erected  under  one  gen- 
eral contract;  that  is  to  say,  when  the  contractor,  under  a  general 
contract  with  the  owner  of  the  property,  furnishes  materials  for 
the  improvement  and  erection  of  a  number  of  buildings,  either 
united  or  disconnected,  standing  upon  different  lots,  he  may  file 
one  Hen  for  the  material  upon  such  lots  and  buildings,  without 
more.  But  in  respect  of  materials  furnished  for,  or  machinery  placed 
in,  a  particular  building  or  buildings,  the  law  stands  just  as  it  did 
prior  to  the  enactment  of  this  statute,  unless  it  is  made  to  appear 
that  such  improvement  or  machinery  enters  into^  and  becomes  a 
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i;omi>on€nt  part  of,  "a  solid  block  of  buildings,  consisting  of  dis- 
tinct, bnt  connected  houses,  and  covering  several  lots/'  This  was 
the  case  presented  in  Progress  Press-Brick  &  Machine  Co.  v.  Gratiot 
Brick  &  Quarry  K.  Co.,  52  S.  W.  401,  recently  decided  by  the  su- 
preme court  of  this  state,  so  much  relied  upon  by  plaintifPs  counsel. 
This  was  a  decision  of  the  majority  of  one  division  of  the  su- 
preme court  of  this  state.  It  is  to  be  conceded  that  the  court  de- 
parted measurably  from  the  postulate  laid  down  in  Graves  v.  Pierce, 
53  Mo.  423,  and  Richardson  v.  Koch,  81  Mo.  2G4,  reaffirmed  in  Ma- 
chine Co.  V.  Cole,  130  Mo.  8,  31  S.  W.  924,  which  held: 

'*That  the  machinery  for  which  a  lien  may  be  created  must  be  furnished  for 
a  buildhig  or  improvement  made  upon  the  land.  That  this  clearly  Indicates 
that  the  machinery  must  be  such  as  is  used  in  the  erection  of  a  building,  which 
will,  when  placed  in  the  building,  erection,  or  improvement  on  the  land,  become 
a  fixture,  and  become  a  part  of  the  realty,  or  at  least  such  as  Is  necessary  in 
the  erection  of  the  improvement  to  be  made,"  etc. 

This  later  Progress  Press-Brick  &  Machine  Co.  Case,  supra,  holds 
that  the  lien  may  extend  to  the  building  in  which  the  machinery 
may  subsequently  be  placed,  although  it  was  a  completed  structure 
before  the  machinery  was  erected,  and  although  the  building  may 
not  have  been  originally  designed  for  the  use  to  which  the  machinery 
is  to  be  applied.  But  that  case  does  not  disturb  the  rule  established 
in  Fitzgerald  v.  Thomas,  Pitzpatrick  v. 'Same,  and  Lemley  v.  Steel 
Co.,  supra,  except  where  the  case  is  brought  within  the  remedial 
provision  of  section  6729  of  the  Revised  Statutes.  The  facts  in  the 
Progress  Press-Brick  &  Machine  Co.  Case  are  wholly  different  from 
these  at  bar.  The  plant  was  for  the  manufacture  of  pressed  brick, 
and  the  buildings  erected  therefor  were  incomplete,  and  wholly  un- 
adapted  to  the  purpose  of  their  erection,  without  an  engine  and  a 
kiln.  In  order  to  the  completion  of  the  structure,  and  its  adaptation 
to  the  use  of  its  construction,  the  contractor  furnished  202,000  hard- 
pressed  bricks  for  the  kiln,  and  a  pressed-brick  machine,  weighing 
over  52,000  pounds,  permanently  -attached  to  the  freehold.  "The 
whole  plant  was  used  as  one  plant,  and  the  several  parts  were  nec- 
essary to  make  up  the  whole  plant,  which  would  not  be  a  complete 
plant  with  any  of  the  parts  omitted."  The  machinery  for  convey- 
ing the  material  to  this  kiln  ran  and  operated  throughout  the  whole 
structure.  The  harvested  clay  was  brought  from  the  clay  sheds  to 
the  hopper,  and  carried  into  the  machines  by  lifters;  and  all  the 
parts  "were  connected  so  that  the  manufacture  of  the  bricks  could 
be  carried  on  in  one  building,  so  as  not  to  expose  the  clay  to  the 
elements  whOe  in  course  of  manufacture."  The  whole  plant  was  in- 
closed on  all  sides,  and  throughout  the  opinion  stress  is  laid  upon 
the  fact  that  the  whole  collection  of  buildings  was  covered  by  one 
roof.  Without  the  bricks  which  went  into  the  construction  of  the 
kiln,  **the  business  of  making  dry  pressed  brick  could  not  be  carried 
on  until  the  whole  plant  was  completed."  As  such,  the  machinery 
and  the  brickkiln  became  constituent  parts  of  the  united  plant. 
And  therefore  the  court  held  that  the  fact  that  the  buildings  ex- 
tended over  several  lots  did  not  disentitle  the  material  man  to  file  his 
lien  on  the  whole  plant  and  the  lots  on  which  it  rested.    In  the 
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case  at  bar  the  packing-house  plant  and  buildings  had  existed  and 
been  operated  for  many  years  prior  to  the  acquisition  of  this  ma- 
chinery, and  had  been  operated  as  a  plant  after  tiie  building  in  which 
the  machinery  was  placed  and  the  machinery  were  consumed  by  fire. 
The  buildings  were  not  covered  by  one  roof,  and  in  some  of  the  build- 
ings the  machinery  furnished  by  the  plaintiflP  performed  no  function, 
and  sustained  no  physical  relation  thereto.  The  machinery  here 
was  not,  like  that  placed  in  a  saw  or  grist  mill  or  a  factory,  essen- 
tial to  or  as  a  means  for  the  operation  of  the  plant,  and  therefore 
an  integral  part  of  the  structure.  It  was  principally  for  the  manu- 
facture of  aiQ  additional  supply  of  ice  for  use  outside  of  defendant's 
packing-house  business,  and  for  the  transportation  of  iresh  meats  in 
cars.  And  the  compressor,  as  a  method  for  cooling  the  air  in  certain 
rooms,  was  nothing  more  than  the  office  performed  on  a  smaller 
scale  by  electric  fans  placed  in  houses.  The  defendant's  packing 
establishment  was  and  is  divided  by  Liberty  street,  principally  used 
for  railroad  tracks,  running  north  and  south.  If  the  entire  plant 
on  the  west  side  of  this  street  is  subject  to  this  lien,  why  not  that 
on  the  east  side  of  the  street?  The  plaintiff  insists  that  it  is  not 
to  be  restrained  to  the  specific  description  given  in  the  lien  filed, 
to  wit,  *the  four  story  and  basement  brick,  stone,  and  frame  packing- 
house plant,  with  composition  roof,"  because  it  contains  the  further 
statement,  ^^and  all  other  buildings  and  improvements  connected 
therewith,  or  adjacent  or  adjoining,  and  used  and  operated  by  Jacob 
'  Dold  Packing  Company  as  a  packing-house  plant."  This  would  be 
well  enough  if  the  lien  were  filed  in  the  instance  contemplated  by 
section  6729  of  the  Revised  Statutes,  which,  as  already  shown,  can- 
not apply  to  this  case.  This  latter  description  would  apply  as  well 
to  that  portion  of  the  plant  east  of  Liberty  street.  If  it  be  said 
that  the  description  limited  it  to  the  west  side  of  the-  street,  by  desig- 
nating blocks  18  and  23,  yet  if  it  was  entitled  to  a  lien  on  this 
division  because  it  was  an  integral  part  of  the  packing-house  plant, 
regardless  of  the  building  in  which  the  machinery  was  placed  or 
used,  there  is  no  escape  from  the  conclusion  that  the  lien  could  as 
well  have  been  filed  on  all  the  buildings  and  lands  of  the  defendant 
used  in  the  packinghouse  establishment.  If  this  be  law,  the  deci- 
sions of  the  supreme  court  in  61  Mo.  and  65  Mo.,  supra,  were  all  • 
wrong,  which  the  learned  judge  in  the  Progress  Press-Brick  &  Ma- 
chine Co.  Case  did  not  pretend  to  overrule,  or  even  criticise.  And, 
if  this  be  law,  the  legislature  did  a  work  of  supererogation  in  enact- 
ing said  section  6729.  The  express  permission  given  in  that  sec- 
tion, authorizing  one  lien  to  be  filed  on  different  lots  and  different 
buildings,  where  the  improvement  consists  in  an  erection  under 
one  general  contract,  is,  by  necessary  implication,  a  denial  of  such 
a  single  lien  filed  under  any  other  circumstances  or  conditions. 

The  plaintiff  has  not  asked  to  have  its  lien  as  to  the  building  in 
which  the  machinery  was  located,  or  any  particular  buildings,  or 
on  any  piece  of  ground,  limited  thereto.  But  at  the  hearing  its 
counsel  distinctly  stated  that  he  claims  to  have  it  enforced  against 
all  the  buildings  and  all  the  grounds  covering  blocks  18  and  23.  No 
officer,  with  an  execution  in  his  hands  containing  the  descngtion 
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given  in  this  mechanic's  lien,  could  execute  it  upon  any  one  building 
containing  such  description;  and  in  order  to  make  a  sale  he  would 
have  to  sell  one  building  five  stories  high,  and  others  four  stories 
high,  and  some  three  stories,  and  some  one  story,  constructed 
of  different  materials,  not  covered  by  one  roof,  and  wholly  discon- 
nected, on  separate  blocks,  and  to  which  the  things  accomplished 
by  the  machinery  did  not  extend.  To  sustain  such  a  lien  would,, 
in  my  judgment,  change  the  statute,  and  overturn  a  line  of  decisions 
of  the  supreme  court  of  the  state  of  long  standing.  The  authorities 
cited  by  plaintiff's  counsel  from  other  states,  based  upon  the  phrase- 
ology of  their  statutes,  are  not  applicable. 

And  what  is  certainly  fatal  to  this  lien  is  the  attempt  to  put 
in  one  lien  items  of  account  furnished  under  two  separate  contracts. 
The  facts  found  in  this  case  show  two  distinct  contracts  respecting 
the  items  of  the  account  for  which  the  lien  was  filed.  After  the 
plaintiff,  in  fulfillment  of  its  contract,  had  furnished  the  machinery 
complete,  and  after  it  had  been  in  use  for  a  considerable  time  by 
the  defendant,  the  rocker  plates  connected  with  the  engine,  for  which 
an  additional  charge  of  4(74.35  is  made,  of  date  July  13,  1898,  in 
the  account  filed  with  the  lien,  broke  in  the  use  and  operation  of 
the  machinery  by  the  defendant,  for  which  the  plaintiff  was  not  re- 
sponsible on  the  ground  of  having  furnished  an  improper  equipment. 
GKiereupon  the  defendant  applied  to  Featherstone's  Sons  for  new 
rocker  plates,  whereat  Featherstone's  Sons  wired  the  plaintiff  to 
make  and  furnish  the  needed  parts  to  the  defendant,  which  was  ac- 
cordingly done;  and  the  plaintiff  charged  the  amount  thereof  as 
an  additional  charge  to  I%atherstone's  Sons.  This  was  clearly  a 
separate  and  distinct  contract.  Central  Trust  Co.  of  New  York  v. 
Chicago,  K.  &  T.  By.  Co.  (C.  C.)  54  Fed.  600.  The  lien  by  the  plain- 
tiff states  specifically  that  all  the  materials  mentioned  in  the  ac- 
count were  furnished  "under  one  entire  contract,"  and  the  petition 
alleges  that  all  the  materials  were  furnished  under  "one  entire,  joint 
contract."  This,  it  seems  to*  the  court,  is  fatal  to  the  lien.  In 
O'Connor  v.  Railroad  Co.,  Ill  Mo.  194,  20  S.  W.  18,  the  court  said: 

'*That  plaintiff  has  so  joined  in  one  account  and  one  notice,  and  one  count 
in  his  petition,  the  work  done  under  both  of  its  contracts,  is  apparent  upon  the 
face  of  the  petition.  What  is  the  effect  of  such  a  commingling?  It  destroys 
his  lien,  because  he  has  mingled  in  one  account  the  labor  performed  under  two 
distinct  contracts.  The  statute  has  been  uniformly  construed  to  discountenance 
such  a  practice." 

In  view  of  the  conclusion  reached  on  the  foregoing  propositions 
of  fact  and  law,  it  is  not  deemed  essential  to  discuss  other  questions 
raised  by  the  defendant    It  results  that  the  plaintiff  cannot  recover. 
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HUDSON  RIVER  PULP  &  PAPER  CO.  v.  H.  H.  WARNER  &  CX).,  Limited. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  5,  1000.) 

No.  71. 

1.  Appeal— Rbvibw— Cause  Tried  before  Referee. 

Where  the  trial  of  an  action  at  law  is  had  before  a  referee,  with  instruc- 
tions to  report  the  testimony,  with  findings  of  fact,  to  the  court,  and  the 
court  subsequently  makes  the  findings  of  fact  Its  own,  and  renders  Judg- 
ment thereon,  the  only  question  which  can  be  reviewed  on  a  writ  of  error  Is 
whether  the  facts  found  sustain  the  Judgment 

2.  Same— Findings  op  Fact— Foreign  Laws. 

The  law  of  a  foreign  country  being  required  to  be  proved  as  a  fact  in 
the  courts  of  this  country,  a  finding  by  a  referee  as  to  such  law  is  a  finding 
of  fact,  not  subject  to  review  as  a  question  of  law. 
8.  Foreign  Corporations-tRights  op  Ambrioan  Stockholders— Laws  Got* 

BRNING. 

A  citizen  of  the  United  States  who  becomes  a  stocl^holder  in  a  foreign 
corporation  holds  his  stock  subject  to  the  laws  and  policy  of  the  country 
of  the  corporation's  domicile,  and  where,  by  an  amendment  of  Its  by-laws, 
the  corporation  acquires  a  lien  which,  under  the  laws  of  the  country.  Is 
paramount  to  the  lien  of  a  previous  pledgee,  the  priority  of  such  lien 
must  be  recognized  by  the  courts  of  the  United  States. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  Is  a  vnrit  of  error  to  the  circuit  court.  Southern  district  of  New  York, 
to  review  a  Judgment  entered  upon  the  confirmation  of  report  of  a  referee 
dismissing  the  complaint.  The  plaintlfl  in  error  was  plaintiff  below.  The 
cause  being  at  issue  on  the  law  side  of  the  court,  a  stipulation  was  entered 
into  waiving  the  intervention  of  a  Jury,  and  consenting  that  Judgment  might 
be  entered  upon  the  report  of  the  referee  vrith  the  same  force  and  effect  as 
upon  a  hearing  and  decision  of  the  court,  requiring  the  referee  to  make  special 
findings  of  law  and  fact,  and  to  return  all  the  evidence  introduced  before 
him,  which  evidence  should  thereby  become  part  of  the  report,  and  providing 
that  said  report  should  be  subject  to  like  exceptions  as  other  reports  of 
referees,  and  should,  when  adopted  by  the  court,  have  the  same  force  and 
effect,  and  should  be  deemed  findings  of  the  court  The  order  of  reference 
conformed  to  the  stipulation.  The  referee,  having  heard  the  cause,  duly  filed 
a  report  containing  certain  findings  of  fact,  and  a  conclusion  of  law  therefrom 
that  defendant  was  entitled  to  Judgment  dismissing  the  complaint  on  the 
merits.  Thereafter  defendant  applied  to  the  circuit  court  for  Judgment  upon 
said  report  The  court  ordered  that  '*the  findings  of  fkct  of  the  referee  be, 
and  the  same  are  hereby,  adopted  as  and  for  the  findings  of  this  court";  and 
further  found,  as  a  conclusion  of  the  law,  that  defendant  was  entitled  to  Judg- 
ment, and  adjudged  that  defendant  have  Judgment  dismissing  the  Judgment 
This  Judgment  recited  the  procedure  in  the  cause  already  set  forth,  concluding 
with  the  statement,  "this  action  and  the  issues  therein  having  been  tried  by 
the  court  without  the  intervention  of  a  Jury."  This  is  a  manifest  error,  the 
cause  was  not  tried  by  the  court  and  it  must  be  presumed  that  the  state- 
ment was  not  eliminated  by  the  Judge  from  the  decree  he  signed,  solely  be- 
cause his  attention  was  not  called  to  it. 

Louis  Marshall,  for  plaintiff  in  error. 
David  Willcox,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHTPMAN,  Circuit  Judges. 

LAOOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
action  was  brought  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  refusal  of  defendant,  an 
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English  corporation,  to  transfer  to  the  name  of  the  plaintiff  upon 
its  books  500  shares  of  stock.  This  stock  had  been  issued  to  Hulbert 
SL  Warner,  in  whose  name  it  stood  on  the  books  of  the  company, 
and  who  held  certificate  therefor.  He  became  indebted  to  plaintiff 
in  1891,  and  assigned  this  stock  as  collateral,  and  subsequently,  be- 
ing unable  to  pay  his  debt,  made  his  conveyance  absolute.  At  the 
time  Warner  pledged  his  stock,  and  for  two  years  thereafter,  the 
articles  of  association  of  the  defendant  provided,  in  the  case  of 
shares  not  fully  paid  up,  that  the  directors  might  refuse  to  register 
a  transfer  by  a  member  against  whom  the  company  had  an  unsatis- 
fied claim,  and  that  the  company  should  have  a  first  and  paramount 
lien  upon  such  shares,  registered  in  the  name  of  any  member  for 
any  debt  due  by  him  to  the  company.  The  instrument  of  transfer 
executed  by  Warner,  and  the  certificate  representing  said  shares, 
were  not  presented  to  defendant  by  plaintiff,  nor  was  a  transfer 
of  said  shares  demanded  until  subsequent  to  June  1,  1893,  nor  did 
defendant  receive  until  subsequent  to  that  date  any  notice  that 
plaintiff  had  or  claimed  to  have  any  interest  in  said  shares.  Mean- 
while, and  on  May  15,  1893,  defendant  amended  its  articles  of  asso- 
ciation 80  as  to  give  it  a  paramount  lien  against  a  stockholder's 
shares  for  any  indebtedness  from  him  to  the  company,  whether  the 
shares  were  or  were  not  fully  paid  up.  During  all  the  times  men- 
tioned in  the  complaint  Warner  was  indebted  to  defendant  in  the 
sum  of  over  (200,000,  which  is  greatly  in  excess  of  the  value  of  the 
500  shares. 

The  writ  of  error  presents  little  for  the  consideration  of  this  court, 
since  the"  trial  was  had  before  a  referee.  The  supreme  court  in 
Shipman  v.  Mining  Co.,  158  U.  S.  361,  15  Sup.  Ct.  887,  39  L.  Ed.  1016, 
which  sanctions  tiie  practice  of  sending  a  cause  to  a  referee,  with 
instructions  to  report  the  testimony,  with  the  findings  of  fact  and 
of  law,  to  the  court,  indicates  the  functions  of  the  reviewing  court 
in  these  words: 

"As  the  court  in  its  Judgment  ordered  his  findings  to  stand  as  the  Endings 
of  the  court,  the  only  questions  before  this  court  are  whether  the  facts  found 
by  the  referee  sustain  the  judgment.  As  the  case  was  not  tried  by  the  cir- 
cuit court  upon  a  waiver  in  writing  of  a  trial  by  jury,  this  court  cannot  review 
exceptions  to  the  admission  or  exclusion  of  evidence,  or  to  findings  of  fact 
by  the  referee,  or  to  his  refusal  to  find  facts  as  requested." 

See,  also,  two  recent  decisions  of  this  court.  Railroad  Co.  v. 
Clark,  35  C.  C.  A.  120,  92  Fed.  971,  983,  and  Steel  v.  Lord,  35  C.  C. 
A.  555,  93  Fed.  728. 

The  first  29  assignments  of  error  present  exceptions  to  the  admis- 
sion of  evidence,  which  cannot  be  reviewed  here.  The  referee  was 
called  upon  to  find,  and  did  find,  what  provisions  of  English  stat- 
utes were  in  force,  and  what  was  the  law  of  England,  at  the  sev- 
eral dates  with  which  the  case  is  concerned,  touching  the  power 
of  corporations  created  under  English  statutes  to  amend  their  ar- 
ticles of  association,  and  to  refuse  to  register  transfers  of  stock, 
and  what  liens  were  or  were  not  created  under  English  law  by  trans- 
actions such  as  took  place  in  this  case,  and  what  were  the  relative 
priorities  of  such  liens  under  the  same  law.    It  is  elementary  law 
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that  our  courts  do  not  take  notice  of  foreign  law,  unless  it  be  proved 
as  a  fact  in  the  case.  Talbot  v.  Beeman,  1  Cranch,  38,  52  L.  Ed.  15; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  446,  9 
Sup.  Ct.  469,  32  L.  Ed.  788.  The  findings  of  the  referee,  therefore^ 
as  to  English  law,  statute  or  common,  are  findings  of  fact  not  review- 
able here.  "Hiis  disposes  of  the  3(>th,  32d,  33d,  36th,  and  37th  as- 
signments of  error.  The  31st  assignment  covers  an  exception  to  a 
finding  of  the  referee  that  upon  May  15, 1893,  the  defendant  amended 
its  articles  of  association  in  certain  specified  particulars.  This  was 
either  purely  a  question  of  fact,  or  if  it  were  a  mixed  question,  de- 
pending in  part  upon  a  determination  as  to  what  procedure  would, 
under  English  law,  affect  an  amendment,  the  finding  was  neverthe- 
less a  finding  of  fact.  Findings  by  the  referee  as  to  the  state  of 
the  account  between  Warner  and  defendant  on  certain  specified 
days,  and  as  to  what  agreement  was  entered  into  between  them  on 
or  about  November  20,  1890,  are  made  the  subject  of  the  34th  and 
85th  assignments  of  error.    They  are  manifestly  findings  of  fact. 

The  remaining  assignments  of  error  present,  in  varying  forms  of 
words,  an  exception  to  the  conclusion  of  law  which  the  referee  and 
the  court  drew  from  the  facts  found.  These  assignments  fully  pre- 
sent the  question  whether  the  findings  warrant  the  conclusion,  but 
that  question  is  no  longer  an  open  one  in  this  court.  It  being 
established  that  under  the  law  of  England,  upon  the  facts  set  forth 
above,  the  defendant,  by  its  amendment  of  May  15,  1893,  would 
secure  a  lien  upon  the  shares  paramount  to  the  one  which  plaintiff 
had  obtained  two  years  before,  we  are  constrained,  by  the  deci- 
sion of  the  supreme  court  in  Railway  Co.  v.  Gtebhard,  109  U.  S.  527, 
3  Sup.  Ct.  363,  27  L.  Ed.  1020,  to  hold  that  the  plaintiff  here  was  not 
entitled  to  recover.    The  judgment  is  affirmed* 


JENNINGS  y.  SMITH. 

(Circuit  Court,  N.  D.  Illinois,  N.  D.    February  6,  1900.) 

No.  24,644. 

Carribbs—Contbact  Limiting  Liability. 

Notwithstanding  Rev.  St  ni.  188&,  c.  114,  §  82,  declaring  It  unlawful  for 
a  carrier,  on  receiving  property  for  transportation,  to  limit  its  common-law 
Uabllity  for  safe  delivery  by  any  stipulation  of  Umitation  in  its  receipt 
for  the  property,  a  contract  signed  by  the  shipper,  providing  that,  in  con- 
sideration of  the  lower  rate  of  freight,  his  recovery,  in  case  of  damage, 
shaU  be  limited  to  $100  for  each  horse  shipped,  is  binding  on  him,  he 
knowing  of  the  provision,  .though  the  railroad  clerk  told  him  the  clause 
"did  not  amount  to  anything,"  and  was  "only  a  matter  of  form,'*  such 
statement  not  being  withili  the  line  of  the  servant's  duties,  and  the  con- 
tract informing  the  shipper  of  the  two  rates,  that  the  lower  was  in  con- 
sideration of  the  Umited  1/ability,  that  the  shipper  could  be  bound  only  by 
written  contract,  and  thi^t  a  special  contract  could  only  be  made  by  a 
general  officer. 

James  C.  McShane,  for  plaintiff. 
Bobert  Dunlop,  for  def &dant 
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KOHI^AAT,  District  Judge.  On  the  trial  of  this  cause  plaintiff 
sought  to  recover  the  value  of  four  horses  destroyed  in  an  acci- 
dent while  in  transit  from  Qiicago  to  San  Diego,  Oal.,  over  defend- 
ant's line  of  road.  The  evidence  fairly  establishes  defendant's  neg- 
ligence. The  action  is  brought  upon  the  common-law  liability  of 
defendant  as  a  public  carrier.  Defendant  caused  to  be  placed  in 
evidence  a  certain  contract  of  shipment  from  Chicago  to  Albu- 
querque, N.  M.,  signed  by  plaintiff,  and  another  contract  from  Albu- 
querque to  destination,  over  defendant's  line,  signed  by  plaintiff's 
agent  in  charge  of  the  horses.  The  contract  sign^  by  plaintiff,  and 
also  the  one  signed  by  plaintiff's  agent,  provided  that,  in  considera- 
tion of  the  lower  rate  of  freight  given,  plaintiff's  recovery,  in  case 
of  damage,  should  be  limited  to  the  stipulated  sum  of  (100  for  each 
horse.  The  court  held  at  the  trial,  and  so  instructed  the  jury,  that 
plaintiff  was  bound  by  the  terms  of  the  contracts,  and  could  not 
recover  in  excess  of  the  stipulated  value  of  the  horses,  and  a  ver- 
dict was  rendered  accordingly.  Plaintiff  now  moves  for  a  new  trial 
upon  the  ground  that  the  court  erred  in  so  instructing  the  jury. 

There  is  an  apparent  conflict  between  the  rule  followed  by  the 
courts  of  Illinois  and  that  laid  down  by  the  United  Statee  supreme 
court,  though  a  close  examination  greatly  modifies  the  apparent 
variance.    The  statutes  of  Illinois  declare  that: 

"Whenever  any  property  is  received  by  a  common  carrier,  to  be  transported 
from  one  place  to  another,  within  or  without  this  state,  it  shaU  not  l3e  lawful 
for  such  carrier  to  limit  his  common-law  liability  safely  to  deliver  such  prop- 
erty at  the  place  to  which  the  same  is  to  be  transported,  by  any  stipulation  or 
limitation  expressed  In  the  receipt  given  for  such  property."  Rev.  St.  1889, 
c.  114,  §  82. 

The  leading  Illinois  cases  are  Railway  Co.  v.  Chapman,  133  111. 
96,  24  N.  E.  417,  and  Same  v.  Simon,  160  HI.  648,  43  N.  E.  596.  Nei- 
ther of  these  cases  present  the  exact  question  at  issue  herein,  and 
therefore  it  cannot  be  held  to  have  been  decided  by  them.  The 
Chapman  Case,  in  its  facts,  was  quite  similar  to  the  case  at  bar, 
but  it  appears  from  the  opinion  in  that  case  that  at  the  time  of  ship- 
ment no  notice  was  given  of  two  classifications,— one  limiting  the 
amount  of  recovery  for  the  horse  to  f  100  in  case'  of  loss,  and  the 
other  having  no  limitation  as  to  value,  but  a  higher  rate  being 
charged.  The  opinion  goes  on  to  state  that  a  contract  would  be 
illegal  which  attempted  to  limit  the  common  carrier's  liability  in 
the  case  of  gross  negligence  or  willful  misfeasance.  In  the  Simon 
Case  there  was  a  simple  freight  receipt,  and  not  a  signed  contract, 
at  issue.  The  statute  only  refers  to  a  receipt,  and  from  its  terms 
does  not  contemplate  a  contract  fairly  entered  into  between  the 
shipper  and  the  railroad  comi)any,  and  signed  by  the  shipper,  wherein 
the  shipper,  in  consideration  of  a  reduction  in  the  freight  rate,  agrees 
that  the  liability  of  the  carrier  in  case  of  loss  shall  be  limited  to  a 
stipulated  value  mentioned  in  the  contract.  The  distinction  be- 
tween negligence  and  gross  negligence  is  receiving  less  recognition 
than  formerly  by  the  courts,  and  in  the  federal  courts  the  distinction 
is  practically  abrogated.  The  exact  question  presented  herein  does 
not  appear  to  have  been  squarely  presented  to  the  Illinois  supreme 
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court;  but,  in  any  event,  as  the  question  is  one  of  general  commer- 
cial law,  any  rule  laid  down  in  the  premises  by  the  federal  supreme 
court  would  be  binding  on  this  court,  even  in  the  face  of  a  contrary 
decision  by  the  state  court.  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  397,  443,  9  Sup.  Vt.  469,  32  L.  Ed.  788,  and  cases 
cited.  In  the  case  of  Hart  v.  Railroad  Co.,  112  U.  S.  331,  5  Sup.  Ct. 
151,  28  lu  Ed.  717,  the  United  States  supreme  court  held  in  unmis- 
takable language  that  where  a  contract  of  shipment,  signed  by  the 
shipper,  is  fairly  made,  wherein  the  valuation  in  case  of  loss  is  mu- 
tually agreed  on  in  consideration  of  a  lower  rate  of  freight,  the  con- 
tract will  be  upheld.  If  the  facts  of  the  case  at  bar  bring  it  within 
the  rule  laid  down  in  the  Hart  Case,  manifestly  the  former  ruling 
of  this  court  must  obtain.  There  then  remains  only  to  determine 
whether  the  contract  between  the  parties  hereto  was  fairly  entered 
into;  and  this  question,  on  the  condition  of  the  evidence  in  this 
case,  is  clearly  a  question  of  law  for  the  court.  Prom  plaintiff's 
testimony  it  appears  that  he  had  the  previous  year  shipped  over  the 
same  route  a  car  containing  horses,  and  had  paid  as  the  through  rate 
the  sum  of  |225.  At  the  time  of  the  first  shipment  he  was  called 
U]>on  to  sign  a  contract  similar  to  the  one  at  issue  herein,  and  signed 
it,  although,  as  he  says,  he  "made  a  fuss  about  it."  Prior  to  the 
time  of  the  shipment  in  suit,  plaintiff  called  upon  the  general  freight 
agent  at  Chicago,  and  made  arrangements  with  him  for  the  trans- 
portation of  a  car  to  contain,  among  other  things,  the  horses  in 
question,  from  Chicago  to  San  Diego,  at  the  through  rate  of  t220. 
Subsequently  plaintiff  had  the  car  placed  upon  the  tracks  of  the 
initial  road,  the  Santa  F4,  at  its  Chicago  station,  and  commenced 
the  loading  thereof.  He  then  went  across  the  street,  to  the  freight 
office,  for  the  purpose  of  signing  the*  contract  of  shipment.  He  tes- 
tifies that  he  knew  that  he  had  to  go  to  the  station  to  sign  a  con- 
tract of  shipment.  When  the  contract  was  presented  to  him,  he 
"kicked  about  signing  it,''  because,  as  he  stated,  *^is  horses  were 
worth  more  than  JIOO."  Thereupon  the  clerk  of  the  company  who 
had  prepared  the  contract  said  to  him  that  the  limitation  clause 
"did  not  cut  any  figure,  and  it  was  merely  a  matter  of  form."  Plain- 
tiff then  signed  the  contract.  At  the  top  of  this  contract,  in  heavy 
type,  were  the  following  words:  "Notice.  This  railway  has  two 
rates  on  live  stock."  Following  which  notice  was  the  following 
paragraph: 

'The  rate  given  under  this  contract  is  lower  than  the  rate  made  by  the  rail- 
road company  for  the  transportation  of  stools  at  the  carrier's  risk,  and  with- 
oat  Umitatlon  of  liability,  and  Is  based  upon  the  conditions  and  agreements 
found  in  this  contract,  and  upon  the  valuation  therein  fixed.  The  shipper,  by 
signing  this  contract,  is  deemed  to  accept  the  lower  rate  upon  the  terms  and 
conditions  specified  as  a  part  of  this  contract.*' 

Then  follows  the  statement  that  ho  station  agent  or  station  mas- 
ter has  power  to  bind  the  company  in  regard  to  the  shipment  of  live 
stock  except  by  written  contract,  and  that  no  one  but  a  general 
officer  of  the  company,  and  he  only  in  writing,  has  power  to  make 
contracts  with  relation  to  certain  methods  of  shipment.  The  third 
paragraph  of  the  contract  reads:  r^  i 
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"Blooded  animals,  or  those  deemed  especially  Yalnable,  will  not  be  received 
for  shipment  and  carried  except  on  a  special  contract,  which  most  be  made 
between  the  owner  or  consignor  and  the  general  freight  agent  or  general  lire- 
stock  agent  of  the  company.  Station  agents  will  not  be  allowed  to  receive 
and  ship  such  animals  until  such  contract  has  been  made." 

Then  follows  the  description  of  this  particnlar  shipment,  and  the 
clause  limiting  the  valuation  to  (100  per  horse.  Section  7  of  the 
contract  signed  at  Albuquerque  by  plaintiff's  agent  in  charge  of  the 
horseSy  with  the  defendant,  reads  as  follows: 

"It  Is  understood  and  agreed  that  the  stock  shipped  under  this  contract  Is 
transported  at  the  above  rates,  upon  the  representation  of  the  second  party 
[plaintiff]  that  Its  value  does  not  exceed  $100  for  each  horse,*'  etc. 

Plaintiff  actually  read  at  least  a  portion  of  the  contract,  for  he 
objected  to  the  clause  limiting  the  amount  of  recovery  to  JlOO  for 
each  horse.  As  a  matter  of  law,  he  is  presumed  to  have  read  it  all. 
Can  it  be  said  that  the  contract  was  not  fairly  entered  into  because 
of  the  statement  of  the  railroad. clerk  that  the  limitation  clause 
"did  not  amount  to  anything,"  and  was  "only  a  matter  of  form"? 
Plaintiff  was  advised  by  the  contract  that  no  agent  could  modify  it. 
The  most  casual  inspection  would,  and  under  the  circumstances 
must,  have  informed  plaintiff  that  the  company  had  two  rates  on 
live  stock,  and  that  the  low  rate  given  was  in  consideration  of  the 
limited  liability  as  to  valuation.  Certainly,  unless  plaintiff  was 
fraudulently  misled  as  to  the  contents  of  the  instrument,  or  fraudu- 
lently procured  to  sign  the  same,  the  contract  is  binding  upon  him. 
As  to  the  statement  of  the  clerk,  at  best  it  can  only  be  said  that 
plaintiff  took  bad  advice  as  to  the  legal  effect  of  the  contract.  It 
would  be  unconscionable  if  great  railroad  systems  should  be  bound 
by  every  expression  of  opinion  of  its  servants  as  to  the  legal  effect 
of  a  written  instrument,  unless  such  statement  were  shown  to  be 
clearly  within  the  line  of  the  servant's  duties.  There  can  be  no 
such  claim  in  this  case.  In  the  eye  of  the  law  this  contract  was 
fairly  made,  and  is  binding  upon  plaintiff  in  this  case.  The  motion 
for  a  new  trial  is  denied. 
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Testimony  of  Deceased  Witness  in  Another  Action. 

Testimony  in  an  action  by  an  infant  claiming  damages  for  his  pain  and 
suffering  from  an  injury  is  not  admissible  (the  witness  having  died  in  the 
meantime)  in  a  subsequent  action  against  the  same  defendant  by  the  in- 
fant's mother,  claiming  damages  for  loss  of  his  services;  there  being  no 
privity  between  the  plaintiffs. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit  court, 
Southern  district  of  New  York,  in  favor  of  Anne  Qumby,  defendant 
in  error,  who  was  plaintiff  below.    The  judgment  was  based  upon  a 
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verdict  against  defendant  below  awarding  damages  for  loss  of  serv- 
ices of  plaintiffs  son,  George  Gumby,  a  child  5  years  of  age  at  the  time 
of  the  accident,  who  was  injured  by  one  of  defendant's'  cars  May  22, 
1897.    The  facts  sufQciently  appear  in  the  opinion. 

Charles  P.  Brown,  for  plaintiff  in  error. 
M.  P.  O'Connor,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  All  assignments  of  error,  save  one, 
were  abandoned  by  plaintiff  in  error  upon  the  argument,  and  that  one 
only  need  be  discussed.  One  of  the  eyewitnesses  of  the  accident 
was  Macon  Lyons.  He  was  dead  at  tilie  time  of  the  trial  of  the 
cause  at  bar,  but  had  testified  with  great  fullness  to  what  he  saw 
of  the  accident,  upon  the  trial  of  an  action  brought  by  Elizabeth 
Clayton,  grandmother  of  George  Gumby,  as  guardian  ad  litem, 
against  the  same  defendant,  to  recover  for  pain  and  suffering,  and 
for  any  i)ermanent  loss  of  ability  to  work,  caused  by  the  accident. 
After  introducing  some  testimony  which  is  not  especially  persuasive, 
plaintiff's  counsel  offered  to  read  the  testimony  of  Lyons  taken  in 
the  son's  action.  It  would  appear  from  the  record  that  the  atten- 
tion of  the  trial  judge  was  not  at  the  time  called  to  the  circum- 
stance that  the  guardian  ad  litem  who  prosecuted  the  former  action 
was  not  the  infant's  mother  (the  present  plaintiff),  but  his  grand- 
mother. Defendant  objected  that  he  knew  of  no  rule  of  law  that 
made  it  competent  testimony.  The  objection  was  overruled,  and 
the  testimony  read,  defendant  reserving  an  exception.  The  objec- 
tion is  not  formulated  in  specific  terms,  to  the  effect  that  what 
was  offered  was  hearsay,  and  not  within  any  of  the  exceptions  which 
are  recognized  to  the  rule  that  hearsay  is  incompetent.  Neverthe- 
less, since  the  objection  urged  here  is  of  such  sort  that  nothing 
could  have  been  done  by  the  party  offering  the  evidence  to  over- 
came such  objection,  we  may  with  entire  propriety  dispose  of  the 
qiaestion  raised  here. 

The  statutes  of  New  York  (section  830,  Code  Civ.  Proc.)  provide 
that: 

"Where  a  party  or  a  witness  has  died  or  become  Insane  since  the  trial  of  an 
action  ♦  ♦  ♦  the  testimony  of  the  deceased  or  Insane  person  ♦  ♦  ♦ 
taken  or  read  In  evidence  at  the  former  trial  ♦  ♦  ♦  may  be  given  or  read 
In  evidence  at  a  new  trial  ♦  ♦  ♦  subject  to  any  other  legal  objections  to 
the  competency  of  the  witness,  or  to  any  legal  objection  to  testimony  or  any 
question  pot  to  him." 

It  is  manifest  that  this  does  not  touch  the  point  at  issue.  It 
provides  only  for  new  trials  of  the  same  action  in  which  the  de- 
ceased witness  testified.  We  find  no  other  section  of  the  Code  au- 
thorizing the  admission  of  such  testimony,  and  the  question  raised 
here  will  have  to  be  disposed  of  under  the  principles  of  the  com- 
mon law. 

The  entire  reliance  of  the  plaintiff  seems  to  be  upon  a  paragraph 
In  the  sixteenth  edition  of  Greenleaf  on  Evidence,  enlarged  and  an- 
notated by  Prof.  Wigmore,  published  in  1899.  The  paragraph  (which 
is  the  annotator's)  is  section  163a,  and  reads  as  follows:        r^^^^^T^ 
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"As  to  the  parties,  all  that  is  essential  is  that  the  present  opponent  should 
have  had  a  fair  opportunity  of  cross-examination.  Ck>nsequently  a  change  of 
parties  which  does  not  effect  such  a  loss  does  not  prevent  the  use  of  the  testi- 
mony,— as,  for  example,  a  change  by  which  one  of  the  opponents  is  omitted, 
or  by  which  a  merely  nominal  party  is  added.  And  the  principle  also  admits 
the  testimony  where  the  parties,  though  not  the  same,  are  so  privy  in  interest 
— as  where  one  was  an  executor,  or  perhaps  a  grantor — that  the  same  motive 
and  need  for  cross-examination  existed." 

A  very  large  nnmber  of  cases  are  cited  by  the  annotator,  all  of 
which  have  been  examined  by  the  court.  If  the  propopitions  above 
quoted  are  read  with  the  qualifications  which  are  indicated  by 
tiie  illustrative  examples  given  in  the  paragraph,  they  are  sound, 
and  abundantly  supported  by  authority.  If  they  are  to  be  read, 
however,  as  plaintiff  reads  them,  namely,  as  asserting  that  evidence 
of  a  deceased  witness  may  be  read  in  any  subsequent  suit  when 
it  appears  that  the  same  issue  is  involved,  that  the  witness  testi- 
fied under  the  sanction  of  an  oath,  that  he  was  confronted  with 
the  person  against  whom  the  testimony  is  offered,  and  that  the 
latter  had  the  opportunity  of  cross-examination,  then  it  is  not  sup- 
ported by  the  authorities  to  which  our  attention  has  been  called, 
or  which  we  have  been  able  to  discover.  Stated  thus  baldly,  the 
proposition  imports  that  when,  for  example,  the  derailment  of  a 
train  because  of  a  misplaced  switch  hsis  caused  injury  to  a  score 
of  passengers,  and  a  witness  has  testified  to  the  cirijumstances  of 
the  accident  in  an  action  brought  by  A.  to  recover  for  his  injuries, 
and  has  since  died,  the  evidence  of  such  witness  may  be  read  by 
any  other  injured  passenger  upon  the  subsequent  trial  of  his  action 
for  damages.  No  case  has  been  found  which  lends  the  slightest  sup- 
port to  any  such  proposition.  In  all  of  them  it  is  postulated  that 
the  parties  must  be  substantially  the  same,  or,  if  they  are  not, 
that  the  newcomer  must  be  a  privy  with  the  former  party  in  blood, 
in  estate,  or  in  law.  There  seems  to  have  been  some  relaxation 
of  the  rule  in  criminal  causes.  Thus,  in  Charlesworth  v.  Tinker, 
18  Wis.  633,  the  deceased  witness  had  testified  on  a  prosecution 
of  defendant  for  assault,  and  the  testimony  was  read  upon  the 
trial  of  a  civil  action  against  the  same  defendant  for  the  same  as- 
sault. The  court  places  its  decision  on  the  ground  that  under  the 
statutes  of  Wisconsin  the  complainant  in  a  criminal  prosecution 
for  an  assault  and  battery  has  control  of  the  prosecution,  and 
may  examine  all  witnesses  sworn  at  the  trial.  In  Reg.  v.  Beeston, 
29  Eng.  Law  &  Eq.  529,  the  deposition  of  a  wounded  person,  taken 
before  the  magistrate  in  presence  of  the  prisoner  (charged  with 
assault  with  intent,  etc.),  and  where  the  prisoner  has  the  oppor- 
tunity of  cross-examination,  was  held  admissible  on  the  trial  of 
an  indictment  for  murder,  the  assaulted  person  having  died.  Here 
the  real  question  is  as  to  identity  of  the  issue.  The  parties  were 
the  same, — the  queen. and  the  prisoner.  See,  also,  Summons  v. 
State,  5  Ohio  St.  343.  A  case  which  seems  to  lend  some  support  to 
plaintiff's  contention  is  Kreuger  v.  Sylvester,  iOO  Iowa,  647,  69  N. 
W.  1059,  where,  upon  tlie  trial  of  a  civil  action  for  assault,  the  evi- 
dence of  a  deceased  witness  given  on  the  trial  of  an  indictment  for 
the  assault  was  held  admissible.    The  opinion  is  very  brief.    There 
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is  no  discnssion  of  the, subject,  and  the  only  citations  given  are 
Greenl.  Ev.  §  164,  which  sustains  no  such  proposition,  and  Charles- 
worth  V.  Tinker,  supra.  The  decision  is  so  opposed  to  the  almost 
universal  body  of  authority  as  to  be  entirely  unpersuasive.  A  few 
citations  from  reported  opinions  in  civil  causes  will  indicate  the 
flnnness  with  which  the  rule  is  adhered  to  that  the  parties  must^^ 
be  substantially  the  same,  or  privies,  in  blood,  in  law,  or  in  estate.  "^^ 
The  testimony  is  either  held  to  be  competent  because  such  privity 
is  found  to  exist,  or  is  held  incompetent  because  no  privity  is  estab- 
lished. 

In  McDonald  v.  Cutter  (Cal.)  52  Pac.  120,  Melone  brought  an  ac- 
tion against  Meyers  to  foreclose  a  lien  on  certain  bonds.  McDonald, 
who  had  bought  the  bonds  at  a  sale  by  Meyer's  assignee  in  in- 
solvency, was  substituted  as  defendant.  Robinson,  to  whom  Mey- 
ers had  transferred  the  bonds  before  petition  in  insolvency  was 
filed,  and  who  claimed  to  own  them,  paid  plaintiff's  claim,  and  se- 
cured a  dismissal  of  that  action.  Held,  that  Robinson  was  not 
subrogated  to  plaintiff's  (Melone's)  rights,  so  as  to  render  a  deposi- 
tion of  deceased  witness  taken  in  Melone's  suit  admissible  in  a 
subsequent  action  between  McDonald  and  Robinson's  executor. 

In  Railroad  Co.  v.  Atkins,  2  Lea,  248,  it  is  held  that  judgment 
in  favor  of  defendant  in  a  suit  brought  by  husband  and  wife  is  or- 
dinarily no  bar  to  a  suit  brought  by  the  husband  alone,  nor  are 
depositions  taken  in  the  first  suit  admissible  as  evidence  in  the 
other.  Wharton,  in  his  work  on  Evidence  (section  177),  states  the 
rule  thus: 

"Whenever  a  Judgment  in  one  cause  would  be  evidence  In  the  other  cause, 
there  evidence  of  the  deceased  witness  may  be  reproduced,  the  witness  having 
.been  open  to  cross-examihation." 

Several  authorities  support  his  proposition  that  the  test  to  be 
applied  is  the  same  as  that  used  when  a  prior  adjudication  is  of- 
fered as  evidence. 

In  Goodlett  v.  Kelly,  74  Ala.  220,  the  court,  admitting  the  testi- 
mony, says: 

"The  subject  of  the  controversy  In  the  two  suits  is  the  same,  Involving  the 
title  to  the  same  tract  of  realty;  and  the  parties  are  the  same,  excepting  only 
one,  who  claims  title  through  privity  with  the  plaintiffs  In  the  former  suit" 

To  the  same  effect  is  Wells  v.  Mortgage  Co.,  109  Ala.  430,  20 
South.  186. 

In  Smith  v.  Keyser,  115  ^la.  465,  22  South.  149,  the  first  suit  was 
an  action  of  ejectment  brought  by  plaintiff  in  her  individual  ca- 
pacity against  a  tenant  in  possession.  The  second  suit  was  an  ac- 
tion in  ejectment  brought  by  the  same  plaintiff,  as  executrix,  against 
the  same  defendant  and  his  landlord,  for  recovery  of  the  same 
lands.    Held  competent: 

"The  matters  in  issue  and  the  parties  are  essentially  the  same  in  both  ao 
tlons, — •parties,'  as  thus  used,  comprehending  privies  in  blood.  In  law,  or  in  "^ 
estate." 

Hulin  V.  Powell,  3  Car.  &  K.  323,  was  an  action  of  ejectment 
against  Powell.    Vaughan  Williams,  J.,  says:  ^  I 
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"I  understand  the  facts  to  be  that,  a  former  ejectment  having  been  com- 
menced against  Mr.  Richards,  he  agreed  with  Mr.  Powell  to  defend  for  Powell, 
the  latter  allowing  him  his  expenses,  so  that  Powell  was  substantially  defend- 
ant in  that  action.  The  admissibility  of  depositions  In  cases  of  this  kind  does 
not  depend  upon  technical  grounds,  and  one  question  is,  had  the  lessor  of  the 
plaintiff  an  opportunity  of  cross-examining  the  witness?  He  certainly  had, 
and  I  see  no  fair  reason  for  supposing  that  the  cross-examination  would  have 
been  to  a  different  effect,  whether  the  lessor  of  the  plaintiff  Icnew  or  did  not 
know  that  Mr.  Powell  was  the  real  defendant.  The  lessor  of  the  plaintiff  had 
to  succeed  by  the  goodness  of  his  own  title,  and  who  was  the  defendant  would 
be  of  little  importance.  *  •  *  The  matter  may  not  be  free  from  some 
doubt,  but  on  the  whole  I  am  of  opinion  that  the  evidence  is  receivable." 

In  Llanover  v.  Homfray,  19  Ch.  Div.  229,  the  fonner  suit  was  a 
bill  of  peace  brought  in  1815  by  some  of  the  tenants  in  behalf  of 
themselves  and  all  others  against  the  lord  of  the  manor.  Testimony 
was  taken  therein  de  bene  esse,  defendant  joining.    Jessel,  M.  R: 

"The  question  has  been  raised  whether  this  testimony  is  admissible  in  the 
present  suit.  I  must  say  I  have  no  doubt  whatever  that  it  Is.  The  suit  of 
Moggridge  v.  Hall  [13  Ch.  Div.  380]  was  a  suit  by  persons  who  were  privies 
in  estate  with  the  present  tenants.  They  were  not,  indeed,  owners  of  the  same 
estate,  but,  as  the  suit  was  on  behalf  of  all  the  tenants,  it  included  the  then 
owners  of  the  estate  now  belonging  to  the  Messrs.  Phillips;  and  on  the  other 
side  there  was  a  lord  of  the  manor,  who  is  now  represented  by  the  present  lord 
of  the  manor.  Therefore  it  was  a  suit  between  persons  privy  In  estate  to  the 
parties  in  the  present  action.  The  issue  in  that  suit  was  the  same  as  that 
in  the  present  action,  and  the  evidence  in  one  is  therefore  admissible  in  the 
other." 

In  Wright  v.  Cumpsty,  41  Pa.  St.  102,  the  questions  raised  were 
the  same  as  in  a  former  suit,  viz.  whether  or  not  a  partnership 
existed  between  plaintiff  and  defendant,  and  to  what  extent,  and 
whether  the  purchase  of  a  steamboat  was  in  the  purchaser's  own 
right  or  in  trust.    The  court  says: 

"We  think  the  Identity  of  the  subject-matter  in  dispute  was  the  same  in 
both  actions,  and  so  were  the  parties,  excepting  that,  owing  to  the  nature  of 
the  action  (being  replevin),  a  stranger  to  the  contract  which  was  involved  in 
that  controversy  was  included;  but  the  parties  here  were  parties  plaintiff  and 
defendant  there,  and  we'  think  the  identity  is  sufficient,  and  brings  the  ad- 
mission  of  the  evidence  within  the  ruling  in  Insurance  Co.  v.  Johnson,  23  Pa. 
St  72,  and  In  Haupt  v.  Henninger,  37  Pa.  St.  138." 

In  Orr  v.  Hadley,  36  N.  H.  575,  the  court  says: 

''As  a  general  rule,  the  parties  must  be  the  same,  and  the  point  in  issue 
must  be  the  same.  It  Is  not  required,  however,  that  the  parties  to  the  second 
suit  should  be  literaUy  the  same  as  in  the  first;  for  if  the  trial  is  between 
those  who  represent  the  parties  to  the  first  by  privity  In  law,  in  blood,  or  in 
estate,  the  evidence  is  admissible.  In  Wilbur  v.  Selden,  6  Cow.  162,  the  parties 
in  the  former  suit  were  Wilbur  &  Doremas  against  Selden,  Richards  &  Ogden; 
In  the  second  they  were  Wilbur,  survivor  of  Doremas,  against  Selden.  im- 
pleaded with  Richards,  survivor  of  Ogden;  and  it  was  held  that  the  parties 
were  substantially  the  same.  *  •  *  But  the  testimony  offered  In  this  case 
was  not  admissible,  according  to  any  of  the  authorities  which  we  have  ex- 
amined. The  parties  in  the  present  suit  are  not  the  same  as  in  the  former, 
nor  are  they  in  privity  with  them,  so  as  to  be  bound  by  what  was  said  and 
done  in  that  action.  Peter  E.  Hadley,  one  of  the  present  defendants,  was 
plaintiff  in  that  suit;  but  the  other  defendant,  so  far  as  the  case  shows,  had 
no  connection  with  that  proceeding,  either  as  party  or  privy.  He  had  no  op^ 
portunlty  to  cross-examine  the  witness  and  his  rights  cannot  be  affected  by  the 
testimony  in  that  cause.  There  are  cases  which  hold  that,  where  the  num- 
ber of  the  parties  is  reduced  in  the  second  suit,  the  identity  of  those  which  re- 
main being  retained,  the  testimony  may  be  used.    Wright  v.  Tathi^  1  Ackd. 
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&  E.  3;  Wilbur  y.  Selden,  supra.  But  we  have  found  no  case  where  the  testi- 
mony has  been  admitted  if  new  parties,  who  are  not  privies,  are  introduced 
in  the  second  suit" 

Strutt  V.  BoTingdon,  B  Esp.  56,  was  an  action  for  diverting  water 
from  the  plaintiff's  mills.  In  1784  "the  present  plaintiff  had 
brought  another  action  against  the  defendant  Bovingdon,  in  which . 
he  had  relied  on  the  same  rights."  Testimony  of  a  deceased  wit- 
ness on  the  former  trial  was  held  to  be  competent,  even  against 
the  two  new  defendants,  for  the  reason,  as  stated  by  Lord  Ellen- 
borough,  that  **the  two  defendahts  on  this  record  justified  under  the  • 
defendant  Bovingdon,  who  was  seised  of  the  land."  See,  also, 
Wright  V.  Tatham,  1  Adol.  &  E.  3,  and  Warren  v.  Nichols,  6  Mete. 
(Mass.)  261. 

Boardman  v.  Beed,  6  Pet.  327,  8  L.  Ed.  415,  was  an  action  of  eject- 
ment Defendant's  counsel  offered  to  prove  that  on  the  trial  of  a 
former  action  of  ejectment,  brought  by  the  present  lessor  of  the 
plaintiffs  against  some  of  the  defendants  in  the  present  action,  to 
recover  the  land  now  in  controversy,  a  witness  on  that  trial,  who 
had  since  died,  swore  to  a  certain  corner  tree.  "As  the  testimony 
of  the  witness,"  says  the  court,  "was  not  given  between  the  same 
parties,  his  statement,  if  admissible,  could  only  be  received  as  hear- 
say." 

Testimony  of  a  deceased  witness  was  received  in  Yale  v.  Com- 
stock,  112  Mass.  267,  because  "the  parties  in  the  later  suit  derived 
their  titles,  respectively,  from  Allen  S.  Yale  and  Marshall  Brace 
[the  parties  to  the  earlier  suit],  and  as  to  them  are  privies  in  es- 
tate." 

In  Jackson  v.  Lawson,  15  Johns.  539,  A.  devised  a  farm  to  his 
wife  during  widowhood,  remainder  to  his  children.  B.,  claiming 
under  a  deed  from  A.,  brought  ejectment  against  the  widow  and 
another,  and  recovered  on  oral  proof  of  the  contents  of  the  deed, 
which  was  lost.  The  widow  died,  and  C,  a  grantee  of  some  of  the 
devisees,  brought  ejectment  against  B.  The  testimony  of  a  de- 
ceased witness  on  the  former  trial  to  the  contents  of  the  deed  was 
admitted.    The  court,  by  Van  Ness,  J.,  says: 

**Both  the  widow  of  Lawi^n  and  the  lessor  of  the  plaintiff  thus  claim  under 
the  same  wIU;  and  I  am  inclined  to  think  that  there  is  such  a  privity  of  eJ3- 
tate  between  them;  and  the  verdict  In  that  case  was,  for  certain  t>urposes, 
evidence,  though  not  conclusive,  in  this.  ♦  ♦  ♦  The  estate  devised  to  the 
widow  during  her  widowhood,  and  the  remainder  over,  constitute  but  one 
estate  carved  out  of  the  same  inheritance,  created  and  subsisting  together, — 
the  one  in  possession,  the  other  in  expectancy.  *  ♦  ♦  If  the  verdict  in  the 
former  ejectment  was  admis^ble  on  the  trial  of  this  suit,  by  reason  that 
the  tenants  for  Ufe  and  the  remainder-men  are  privies  in  estate,  it  follows 
that  the  evidence  given,  in  the  first  suit  by  a  deceased  witness  Is  also  admis- 
sible. The  rule  Is  that  such  evidence  is  proper,  not  only  when  the  point 
in  issue  is  the  same  in  a  subsequent  suit  between  the  same  parties,  but  also 
for  or  against  persons  standing  in  the  relation  of  privies  in  blood,  privies 
in  estate,  or  privies  in  law." 

In  Jackson  v.  Grissey,  8  Wend.  253,  the  testimony  was  held  in- 
competent.   The  court  says,  per  Savage,  C.  J.: 

"What  a  deceased  witness  has  sworn  at  a  former  trial  between  the  same 
parties  in  relation  to  the  same  issue  is  proper  evidence.  Under  the  term 
^parties'  are  comprehended  all  persons  standing  in  relation  of  privies  in  blood, 
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privies  in  estate,  or  privies  in  law.  Same  v.  Lawson,  15  Johns.  544.  But 
Barrett,  in  the  snit  against  whom  the  testimony  was  given,  was  neither. 
He  held.  Indeed,  under  the  same  title  (that  is,  he  derived  title  from  Amos  Miles 
through  the  deeds  from  his  heirs  to  Zachariah  Miles,  and  the  conveyance 
from  the  latter  to  Zeno  Carpenter),  but  his  lot  and  the  premises  of  the  de- 
fendants are  separate  parcels  of  what  was  once  the  same  farm.  Barrett  and 
the  defendant  do  not  hold  different  estates  in  the  same  premises.  Neither 
holds  as  renialnder-man  or  reversioner  to  the  other.  There  is  therefore  no 
privity  of  estate  between  them,  and  there  is  nothing  in  the  case  to  show 
either  privity  in  blood  or  privity  in  law." 

A  convenient  definition  of  this  privity  which  is  thus  made  the 
essential  element  in  the  cases  above  cited  is  found  in  19  Am.  & 
Eng.  Enc.  Law,  156,  as  follows: 

**The  term  'privity'  denotes  mutual  or  successive  relationships  to  the  same 
rights  of  property,  and  privies  are  distributed  into  several  classes,  accord- 
ing to  the  manner  of  this  relationship.     Thus,  there  are  privies  in  estate, 

as  donor  and  donee,  lessor  and  lessee,  and  Joint  tenants;    privies  in  blood, 

as  heir  and  ancestor,  and  co-parceners;  privies  in  representation,  as  execu- 
tor and  testator,  administrator  and  intestate;  privies  in  law,  where  the  law, 
without  privity  of  blood  or  estate,  casts  the  land  upon  another,  as  by  escheat." 

Manifestly,  no  such  mutual  or  successive  relationship  exists  be- 
•^  tween  the  infant,  claiming  damages  for  his  pain  and  suffering,  and 
his  mother,  claiming  damages  for  the  loss  of  his  services.  The 
causes  of  action  are  distinct,  and  neither  claimant  could  under  any 
circumstances  succeed  to  the  other's  cause  of  action.  There  is  a 
case  in  53  Ind.  143  (Railroad  Co.  v.  Stout),  where  this  distinction 
seems  to  be  overlooked.  Peter  Stout  sued  in  his  lifetime  for  dam- 
ages to  himself  from  some  accident,  which  action  abated  by  his 
death.  Thereafter  Stout,  administrator,  sued,  under  the  statute, 
for  injury  causing  death,  and  offered  the  testimony  of  a  deceased 
witness  who  testified  on  the  trial  of  Peter's  case.  Although  the 
court  seems  to  appreciate  the  circumstance  that  one  action  was 
based  upon  the  common-law  liability,  and  the  other  upon  the  stat- 
ute, it  nevertheless  holds  the  evidence  competent,  since  "our  stat- 
ute makes  the  administrator  the  representative  of  the  deceased"; 
citing  only  Greenl.  Ev.  §  164,  which  extends  the  word  ^'parties" 
only  to  comprehend  privies  in  blood,  in  law,  or  in  estate.  The 
case  is  not  well  reasoned,  and  seems  to  be  unsupported  by  authority. 
The  general  term,  in  the  Fourth  department,  held  the  precise  con- 
verse in  Murphy  v.  Railroad  Co.,  31  Hun,  358,  which  was  an  ad- 
ministrator's action  for  injuries  causing  death,  in  these  words: 

'*The  deposition  of  the  deceased  taken  in  the  action  prosecuted  by  him  in 
liis  lifetime  was  not  competent  evidence  in  the  action.  That  action  termi- 
nated with  the  death  of  the  plaintiff  therein,  and  all  interlocutory  proceedings 
went  down  with  it,  and  are  not  saved  by  section  881  of  the  Code  of  CivU 
Procedure.  While  the  plaintiff  is  the  personal  representative  of  the  deceased, 
the  action  is  prosecuted  for  the  benefit  of  those  who  do  not  claim  under  him, 
but  is  an  original  cause  of  action,  that  did  not  e^ist  in  the  lifetime  of  the  de- 
ceased." 

It  should  further  be  noted  that  testimony  of  a  witness  on  a  for- 
mer trial  cannot  be  admitted  against  one  of  the  parties  to  a  subse- 
quent trial  unless  it  could  be  admitted  against  the  other.  In  At- 
kins V.  Humphreys,  1  Moody  &  K.  523,  plaintiff  sued  to  set  aside  a 
conveyance  as  fraudulent  and  collusive.    In  a  former  suit>one  Stew- 
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art  had  sued  tie  same  defendants  to  set  aside  the  same  convey- 
ance on  the  same  grounds.    Tindal,  C.  J.,  loquitur: 

"I  cannot  receiye  the  evidence.  There  is  no  reciprocity.  If  the  present  de- 
fendants had  offered  depositions  taken  in  the  earlier  suit,  the  plaintiffs  would 
have  been  entitled  to  object." 

Morgan  v.  Nicholl,  L.  E.  2  C.  P.  117,  was  an  action  of  ejectment. 
Morgan  offered  the  testimony  of  a  deceased  witness  on  the  trial  of 
a  former  action  in  ejectment  against  Nicholl's  father  brought  by 
Morgan's  son,  claiming  as  his  heir  at  law,  under  the  supposition 
that  he  was  dead,  to  recover  the  same  premises.  It  was  held  that 
there  was  no  privity  of  estate  between  Morgan  and  his  son,  and 
that  the  evidence,  not  being  admissible  against  Morgan,  was  not  ad- 
missible for  him.    Willes,  J.,  says: 

"The  contention  of  the  plaintiff  amounts  to  this:  that  the  rule  tliat  evidence 
given  in  a  former  trial  upon  the  same  matter  and  betveen  the  same  parties, 
or  persons  privy  to  them,  is  admissible,  extends  to  all  cases  in  which  the  par- 
ties to  the  two  trials  are  related  in  blood.  The  only  relation  between  the  plain- 
tiffs in  this  and  the  former  action  is  one  of  blood, — a  close  one,  it  is  true. 
But  I  apprehend  the  law  must  be  the  same  as  if  the  plaintiffs  had  been  cousins 
deriving  their  title  from  the  same  person, — ^a  reductio  ad  absurdum.  By  'per- 
sons privy  to  the  former  parties'  is  really  meant  persons  claiming  under  them. 
Ck>uld  it  be  said  that  this  evidence  would  have  been  admissible  if  the  former 
action  had  turned  on  whether  the  then  plaintiff  was  the  oldest  son,  or  whether 
he  was  legitimate?  It  is  contended  that  it  is  not  necessary  that  the  parties 
should  be  exactly  the  same,  but  here  the  two  plaintiffs,  for  purposes  of  title, 
are  entire  strangers.  The  cases  are  collected  in  Wright  v.  Tatham,  supra,  and 
that  case  shows  ttiat  it  is  sufficient  if  the  parties  to  the  second  cause  were 
pmrtles  to  the  first,  though  there  were  other  parties  Joined  with  them.  I  agree, 
also,  with  the  lord  chief  justice,  that  the  same  rule  applies  as  in  cases  of  res 
Judicata  and  estoppel,  viz.  that  the  evidence  cannot  be  admissible  against  one 
party  and  not  against  the  other;  and  it  is  clear  that,  if  this  evidence  had  been 
tendered  by  the  defendant,  the  plaintiff  would  have  said  that  he  was  not  pres- 
ent at  the  former  trial,  and  did  not  claim  under  the  former  plaintiff." 

.  This  case  is  on  all  fours  with  the  one  at  bar.  Anne  Gumby 
could  have  successfully  objected  to  the  reading  in  evidence  against 
her  of  the  testimony  of  the  witness  who  testified  in  the  suit  of  Clay- 
ton, guardian  ad  litem  of  George  Gumby  against  defendant,  and 
therefore  she  cannot  read  the  same  testimony  in  evidence  against 
defendant  The  judgment  of  the  circuit  court  is  reversed,  and  a 
new  trial  ordered. 


HOPKINS  V.  NORTHWESTERN  LIFE  ASSUR.  00. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  23,  1900.) 

No.  7. 

Life  Insuranck— Vested  Intbbest  in  Beneficiary. 

The  taking  out  of  a  policy  of  life  insurance  creates  no  vested  interest 
in  the  beneficiary  named  therein,  where  the  policy  permits  a  change  of 
beneficiaries  by  agreement  between  insured  and  insurer,  without  the 
knowledge  or  consent  of  the  beneficiary. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Bernard  Gilpin,  for  plaintiff  in  error. 

Alexander  ^mpson,  Jr.,  for  defendant  in  error.  r^^^^^T^ 
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Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  was  an  action  of  contract,  brought 
in  the  circuit  court  of  the  United  States  for  the  Eastern  district  of 
Pennsylvania  to  recover  the  sum  of  |10,000,  with  interest  from  Au- 
gust 8,  1898-  The  record  discloses  tlie  following  facts:  On  March 
26,  1892,  John  S.  Hopkins,  of  the  city  of  PhUadelphia,  applied  for 
membership  in  the  Northwestern  Masonic  Aid  Association,  a  cor- 
poration existing  under  the  laws  of  the  state  of  Illinois,  for  a  policy 
of  insurance  on  his  life  for  |10,000,  and  on  April  14,  1892,  the  said 
Masonic  Aid  Association  issued  its  certificate  or  policy  No.  53,477 
on  the  life  of  the  said  John  S.  Hopkins,  the  beneficiaries  named 
therein  being  "his  wife,  Emily  V.  Hopkins,  if  living;  if  not,  to  his 
children,  or  Qie  survivors  of  them,  equally,  if  living."  The  said  John 
S.  Hopkins  paid  the  premiums  on  said  policy  as  they  became  due 
until  the  month  of  December,  1897.  The  said  policy  or  certificate 
of  membership  No.  58,477  had  indorsed  thereon  the  following  pro- 
vision: 

"Change  of  beneficiaries  can  be  made  at  any  time,  without  charge,  upon 
complying  with  the  by-laws." 

The  by-laws  referred  to  expressly  provide  that: 

"Any  member  may  secure  a  change  of  the  beneficiaries  named  in  his  cer- 
tificate upon  surrendering  said  certificate  to  the  secretary  far  cancellation, 
and  stating  to  him  in  writing  to  whom  in  said  dasses  of  beneficiaries  men- 
tioned in  said  articles  of  incorporation  he  desires  such  benefits  paid;  whereui>on 
the  secretary  shall  change  upon  the  records  the  name  of  such  beneficiary, 
and  issue  a  new  certificate  accordingly." 

The  act  of  the  general  assembly  of  Illinois  under  which,  defend- 
ant company  was  incorporated  provided  that: 

"Membership  in  any  such  corporation  shall  give  to  any  member  thereof 
the  right  at  any  time,  with  the  consent  of  such  corporation,  to  make  a  change 
in  his  payee  or  payees  or  beneficiary  or  beneficiaries,  without  requiring  the 
consent  of  such  payee  or  beneficiary." 

The  certificate  also  provided  that  it  should  not  be  binding  if  the 
insured  ''shall  suffer  death  in  consequence  of  any  violation  by  him 
of  any  penal  law  of  any  state  or  government."  In  June,  1896,  by 
resolution  of  the  board  of  trustees  of  the  Northwestern  Masonic  Aid 
Association,  and  proceedings  duly  had  thereunder,  the  name  of  the 
said  association  was  changed  to  that  of  the  Northwestern  Life  As- 
surance Company.  On  December  8,  1897,  said  Northwestern  Life 
Assurance  Company,  upon  application  of  the  said  John  S.  Hopkins, 
canceled  said  policy  No.  53,477,  and  issued  in  lieu  thereof  to  him  a 
new  policy  on  his  life  for  |10,000,  numbered  117,132,  payable  on  his 
death  to  ''his  wife,  Emily  Y.  Hopkins,  if  living;  if  not,  to  his  sur- 
viving children,  equally,  if  living";  said  John  S.  Hopkins  paying 
therefor,  on  December  2, 1897,  the  annual  premium  of  |434,90.  This 
was  largely  in  excess  of  the  premium  on  the  old  policy,  which,  in 
1897,  had  been  less  than  f  250,  but  there  were  various  provisions  in 
the  new  policy  or  certificate  which  were  claimed  to  make  it  more 
desirable  than  the  old,  such  as  extended  insurance,  cash  surrender 
values,  paid-up  polipy  values,  loan  values,  and  the  cessation  of  all 
payments  after  20  years.    Said  policy  or  certificate  No.  il7.132,  is- 
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Bued  December  8,  1897,  as  aforesaid,  contained,  inter  alia,  the  fol- 
lowing stipulation: 

*'(9)  If  the  insured  shaU  die  by  his  own  hand  or  ad;  whether  sane  or  insane, 
within  two  years  from  the  date  of  this  policy,  or  shaU  suffer  death  in  conse- 
quence of  the  violation  by  him  of  any  penal  law  of  any  state  or  goyemment, 
then  this  policy  shaU  be  void,  and  sliaU  cease  to  be  binding  upon  said  com- 
pan^r,  except  for  the  amount  which  the  insured  has  paid  in  premiums  on  ac- 
count thereof." 

The  said  John  S.  Hopkins  died  by  his  own  hand  on  March  24, 1898 
(the  death  occurring  within  two  years  of  the  date  of  the  policy),  the 
said  Emily  V.  Hopkins,  his  wife,  and  the  plaintiflP  below,  surviving 
him.  The  company  tendered  before  suit,  and  has  paid  into  court, 
the  premiums  paid  by  John  S.  Hopkins.  It  is  claimed  by  the  plain- 
tiff that,  the  surrender  of  the  old  certificate  or  policy  No.  53,477 
and  the  issuance  of  the  new  certificate  or  policy  No.  117,132  having 
been  accomplished  by  and  between  the  said  John  S.  Hopkins  and 
the  defendant  company  without  the  knowledge  or  consent  of  the 
said  plaintiff,  the  beneficiary  in  both  of  said  policies,  the  original  cer- 
tificate or  policy  was  still  in  force  at  her  option,  and  constituted 
the  sole  measure  of  the  obligation  existing  on  the  death  of  John  S. 
Hopkins  between  the  plaintiff  and  defendant;  and  that,  therefore, 
the  said  plaintiff  was  not  bound  by  the  stipulation  of  the  substi- 
tuted policy  in  regard  to  suicide  above  recited;  that,  in  the  absence 
of  any  such  stipulation  in  the  original  policy  or  certificate,  the  fact 
of  suicide  constituted  no  defense  to  her  claim,  and  that  she  was  en- 
titled to  receive  the  amount  to  be  secured  to  be  paid  to  her  on  the 
death  of  her  husband.  In  other  words,  the  plaintiff  claims  that  she 
had  a  vested  interest  as  beneficiary  in  the  original  policy  from  the 
date  that  the  contract  of  insurance  was  completed,  which  could  not 
become  devested  or  impaired  by  any  agreement  between  her  hus- 
band and  the  defendant  company,  made  without  her  knoiwledge  or 
consent. 

Two  important  questions  are  raised  by  this  contention:  (1)  Has 
a  l)eneficiary  a  '^vested  interest"  when  the  certificate  or  policy  itself, 
the  association's  by-laws,  and  the  statute  under  which  it  was  incor- 
porated all  provide  that  the  payee  or  beneficiary  may  be  changed 
*'at  any  time"  without  requiring  the  consent  of  such  payee  or  bene- 
ficiary? (2)  If  a  beneficiary  has  such  a  "vested  interest"  as  would 
have  prevented,  in  this  case,  the  substitution  of  a  new  policy  for 
the  old,  without  the  plaintifPs  consent,  and  thus  enabled  tke  plaintiff 
to  BoccessfuUy  claim  that  the  old  policy  alone  was  in  force  between 
her  and  the  defendant,  then  did  the  contract  between  the.  defend- 
ant and  John  S.  Hopkins,  evidenced  by  this  policy,  having  in  it  no 
express  stipulation  in  regard  to  suicide,  exclude  death  by  his  own 
voluntary  act  as  a  condition  upon  which  the  policy  shoidd  become 
due  and  payable?  There  was  no  evidence  presented  by  the  plaintiff 
touching  the  question  of  the  sanity  of  John  S.  Hopkins  at  the  time 
of  his  death,  and  the  case  was  submitted  to  the  jury  by  the  judge 
below,  as  follows: 

''The  defendant's  point.  The  verdict  must  be  for  the  defendant,*  is  re- 
served. We  instruct  the  jury  to  find  in  favor  of  the  plaintiff  for  $10,400, 
subject  to  the  reserved  question  whether  there  is  any  evidence  to  go  ta<^e  t 
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Jury  in  support  of  the  plaintiff's  claim.    (lb:ception  noted  for  defendant -to 
the  charge  of  the  court,  and  to  the  refusal  of  defendant's  point.)" 

On  June  7,  1899,  ihe  said  court  filed  its  opinion,  enjtering  judg- 
ment in  favor  of  defendant  on  the  question  of  law  reserved  on  the 
trial  of  said  cause,  notwithstanding  the  said  verdict.    94  Fed.  729, 

As  to  the  first  question  raised  by  the  facts  of  this  case,  as  .dis- 
closed in  the  record  and  stated  above,  we  are  of  opinion  that  the 
taking  out  of  the  original  policy  by  John  S.  Hopkins  created  no 
vested  interest  in  his  wife,  Emily  V.  Hopkins,  the  beneficiary  named 
in  said  policy,  as  was  claimed  by  her  in  this  suit,  inasmuch  as  the 
contract  of  the  original  policy  itself  permitted  a  change  of  benefi- 
ciary by  agreement  between  tiie  insured  and  the  company,  without 
the  knowledge  or  consent  of  the  said  plaintiff.  Without  i)assing  upon 
the  question  as  to  whether,'  without  such  a  stipulation^  there  is  any 
vested  interest  in  the  beneficiary  named  in  such  a  policy,  such  as 
cannot  be  disturbed  by  agreement  between  the  insured  and  the  com- 
pany without  the  consent  of  such  beneficiary,  it  suffices  to  say  that 
in  tills  case,  where  the  policy  contains  the  stipulation  recited,  there 
can  be  no  such  permanent  or  vested  interest  as  is  claimed  by  the 
plaintiff.  The  control  over  the  contract  of  insurance  given  to  the 
insured,  independent  of  the  will  of  the  beneficiary,  i^Gses  impos- 
sible the  existence  of  such  permanent  or  vested  interest  in  such 
beneficiary  during  'the  lifetime  of  the  insured.  The  right  of  the 
beneficiary  is  inchoate,  and  s^  mere  expectancy,  during  such  lifetime, 
and  does  not  become  vested  until  the  death  of  the  insured  happens 
with  the  policy  unchanged.  In  this  view  the  original  policy  was 
effectually  surrendered  and  canceled  by  the  agreement  of  December 
8,  1897,  and  the  issuance  of  the  new  certificate  or  policy  on  that 
date,  and  said  new  policy.  No.  117,132,  was  the  only  one  subsisting 
at  the  time  of  the  death  of  said  John  S.  Hopkins,  in  March,  1898. 
This  being  so,  there  can  be  no  recovery  by  the  plaintiff  on  either 
policy,  because  it  is  not  controverted  that  the  stipulation  contained 
in  the  new  policy  against  liability  where  death  of  the  insured  is 
caused  by  his  own  voluntary  act  would  prevent  recovery  by  the 
plaintiff.  On  this  ground,  therefore,  we  think  the  court  below  was 
clearly  right  in  directing  judgment  to  be  entered  for  the  defendant 
upon  the  point  reserved,  notwithstanding  the  verdict.  This  conclu- 
sion renders  unnecessary  a  consideration  of  the  other  question  above 
stated,  to  the  discussion  of  which  the  learned  judge  in  the  court  be- 
low confined  himself  in  his  opinion  filed  in  the  case.  The  judgment 
entered  in  the  court  below  is  affirmed. 


RONDOT  V.  ROGERS  TP. 

(Olrcuft  CJourt  of  Appeals,  Sixth  Circuit.    January  2,  1900.)  ^ 

No.  699. 

Municipal  Bonds— Omission  of  Seal— Effect  under  Michigan  Statute. 

Under  How.  Ann,  St  Mich.  §  7778,  which  provides  that  "no  bond,  deed 

of  conveyance  or  other  contract  in  writing  signed  by  any  party,  hia  agent 

or  attorney,  shall  be  deemed  invalid  for  want  of  a  seal  or  scroll  affixed 

thereto  by  such  party,"  negotiable  obligations  issued  by  a  township  under 
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a  statute  authorizing  the  issuance  of  bonds,  and  which  are  denominated 
"bonds"  on  their  face,  may  be  treated  in  law  as  specialties,  and  an  action 
of  covenant  maintained  thereon,  although  they  are  not  in  fact  sealed. 

2,  Byidbnge— Municipal  Rbgobdb. 

Where  the  journal  of  a  township  board,  which  should  contain  the  record 
of  all  township  meetings  and  the  meetings  of  the  board,  is  shown  to  have 
been  incomplete,  records  of  such  meetings  contained  in  a  highway  commis- 
sioner's record  kept  by  the  same  clerk,  and  certified  by  him  to  have  been 
made  from  records  and  papers  on  file  in  his  ofiftce,  are  admissible  as  prima 
facie  evidence  of  the  proceedings  of  such  meetings,  where  no  record  thereof 
appears  in  the  Journal 

8L  Municipal  Bonds— Defenses— Defective  Records. 

The  failure  of  the  clerk  of  a  municipal  corporation  to  make  a  record  of 
proceedings  relating  to  the  issuance  of  bonds  cannot  avail  the  corporation, 
to  defeat  the  enforcement  of  such  bonds,  but  parol  evidence  is  admissible 
to  supply  the  place  of  the  missing  parts  of  the  record. 

4  Same— Vote  of  Township— Michigan  Statute. 

Under  Laws  Mich.  1867,  No.  98,  which  authorizes  townships  to  raise 
money  by  tax  for  the  purpose  of  building  and  repairing  bridges,  and  also  to  ; 
borrow  money  on  bonds  issued  for  the  same  purpose,  and  provides  that  the 
question  of  exercising  such  authority  shall  be  determined  by  vote  at  a 
township  meeting,  where  a  proposition  to  levy  a  tax  and  also  one  to  issue 
bonds  are  submitted  and  voted  on  at  the  same  meeting  they  are  not  neces- 
sarily alternative  propositions;  and,  when  it  appears  that  such  was  the 
intention,  both  may  legally  be  adopted  at  the  same  time. 

5.  Fbderai.   Courts— Following   State   Decisions  —  Action   on  Municipal 
Bonds. 

A  decision  of  the  supreme  court  of  a  state  holding  invalid  a  township 
election  authorizing  the  issuance  of  bonds,  which  was  not  made  until  after 
the  bonds  had  been  issued  and  sold,  is  not  conclusive  on  a  federal  court  in 
an  action  to  recover  on  such  bonds. 

&  Municipal  Bonds— Estoppel  by  Recitai-^- Irregularity  in  Election. 

A  township  which  issued  negotiable  bonds  qontaining  recitals  that  they 
were  Issued  in  conformity  with  an  act  of  the  legislature  authorizing  their 
Issuance,  and  were  authorized  by  the  legal  vote  of  the  qualified  electors  . 
of  the  township  at  a  special  meeting  held  upon  a  certain  date,  and  which 
received  and  retained  the  proceeds  of  such  bonds,  and  for  a  tiide  paid  the 
interest  thereon,  is  estopped  from  asserting  irregularities  in  the  election 
or  defects  in  the  preliminary  proceedings  to  defeat  such  bonds  in  the 
hands  of  a  bona  fide  purchaser. 

7.  Same- Manner  of  Execution— Recitals. 

Where  an  act  authorizing  the  issuance  of  township  bonds  vests  the 
power  to  issue  them,  when  the  conditions  precedent  have  been  complied 
with,  in  the  township  board,  but  without  specifying  the  manner  of  its  exer- 
cise, they  may  direct  the  bonds  to  be  executed  and  signed  by  appropriate 
ofiicers  of  the  township;  and  in  such  case  recitals  contained  in  the  bonds 
are  to  be  given  as  full  effect  as  though  made  by  the  board  itself. 

8L  Same- Bona  Fide  Holder— Transfer  after  Maturity. 

The  assignee  of  a  bona  fide  purchaser  of  negotiable  bonds  before  matur- 
ity takes  the  same  rights  his  assignor  had,  whether  the  assignment  was 
made  before  or  after  maturity,  and  it  is  immaterial  whether  he  paid  a 
consideration  therefor. 
9.  Same— Evidence  op  Ownership— Presumption  from  Possession. 

The  production  of  negotiable  bonds  in  suit  by  plaintiff's  counsel  on  tho 
trial  raises  a  presumption  that  plaintiff  is  their  owner. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  a  writ  of  error  to  review  the  judgment  of  the  circuit  court  for  the 
defendant,  the  township  of  Rogers,  Presque  Isle  county,  Mich.,  in  a  suit  by 
Augustus  B.  Rondot  upon  21  bonds  purporting  to  be  obligations  of  the  to^s^- 
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8hlp.  The  origlna]  declaration,  filed  April  18,  1891,  termed  by  the  pleader  a 
"plea  of  the  breach  of  covenaDt,"  counted  on  10  bonds,  of  $100  each,  dated 
June  20,  1871,  and  maturing  July  1,  1881,  with  annual  interest  coupons  unpaid 
since  July  1,  1873;  upon  5  more  bonds  for  the  same  amount,  each  running  for 
10  years  (until  December  1,  1881),  with  annual  interest  coupons  unpaid  since 
D.ecember  1,  1873;  and  upon  6  more  bonds  for  the  same  amount,  each  due 
January  1,  1882,  with  unpaid  Interest  coupons  since  January  1,  1873.  A  trial 
was  had  upon  issues  duly  made  upon  this  (declaration,  resulting  in  a  verdict 
and  judgment  for  the  defendant.  The  Judgment  was  brought  here  for  review. 
This  court  found  that  the  averments  upon  which  jurisdiction  was  based  were 
defective,  reversed  the  judgment,  and  remanded  the  cai'se,  with  leave  to  the 
plaintiff  for  amendment  and  further  proceedings.  25  O.  0.  A.  145,  79  Fed. 
676.  In  the  circuit  court  the  plaintiff  did  amend  his  declaration  so  as  to  show 
jurisdiction,  and  also  by  terming  his  action  **a  plea  of  covenant,*'  instead  of  *'a 
plea  of  breach  of  covenant"  In  other  respects  the  declaration  is  the  same  as 
the  orlgtnaL    All  the  bonds  sued  on  are  in  the  form  following: 

"No.  21.  $100. 

•Township  Bond  for  One  Hundred  Dollars. 

"Township  of  Rogers.  Oounty  of  Presque  Isle. 

"Authorized  by  Act  of  the  Legislature  of  Michigan  Approved  March  25th.  1867. 

"Know  all  men  by  these  presents,  that  the  township  of  Rogers,  county  of 
Presque  Isle,  and  state  of  Michigan,  acknowledges  itself  justly  indebted,  and 

promises  to  pay,  to or  bearer,  one  hundred  dollars,  on  the  first  day  of 

December,  A.  D.  1881,  at  the  First  National  Bank  of  Detroit,  with  Interest  at 
the  rate  of  ten  per  cent,  payable  annually,  upon  the  presentation  of  the  coupons 
hereto  annexed,  on  the  first  day  of  December  of  each  and  every  year,  until  the 
principal  is  paid. 

"[Note.  Wrttten  across  the  face  in  red  ink]  f  100.  State  of  (issue  of  $3,000) 
Michigan. 

"This  bond  is  issued  in  conformity  with  an  act  of  the  legislature  of  the  state 
of  Michigan  approved  March  25th,  1867,  and  authorized  by  a  legal  vote  of  the 
qualified  voters  of  the  township  at  a  special  meeting  held  August  23,  A.  D.  1871. 

"In  testimony  whereof,  the  supervisor  and  treasurer  have  signed  and  counter- 
signed this  bond  this  twenty-first  day  of  November,  A.  D.  1871. 

"Christian  Bahre,  Treasurer. 

"Frederick  Denny  Larke,  Supervisor. 

"Ten-Dollar  Coupon,  Due  1881, 

**Township  of  Rogers,  county  of  Presque  Isle,  state  of  Michigan,  will  pay  the 
bearer,  at  the  First  National  Bank,  Detroit,  on  the  first  day  of  December,  1881, 
b^ing  interest  on  bond  No.  21.  Christian  Bahre,  Treasurer. 

"Frederick  Denny  Larke^  Supervisor." 

The  bonds  are  not  sealed.  The  bonds  dated  November  21,  1871,  and  January 
1,  1872,  bear  the  names  of  Christian  Bahre,  treasurer,  and  Frederick  Denny 
Larke,  supervisor,  as  above,  and  recite  a  township  meeting  of  August  23,  1871. 
The  10  bonds  issued  June  30,  1871,  Dear  the  names  of  Christian  Bahre,  treas- 
urer, and  Albert  Molito,  supervisor,  and  are  denominated,  by  words  written 
across  the  face,  "$1,000  issue."  Their  recitals  refer  to  a  township  meeting* 
held  June  28,  1871,  instead  of  August  23,  1871,  but  in  all  other  respects  the  two 
series  are  alike. 

The  law  under  which  the  bonds  purport  to  have  been  Issued  (being  No.  98  of 
the  Michigan  Session  Laws  of  1867)  is  as  follows: 

"An  act  to  authorize  the  several  townships  of  this  state  to  raise  money  by 
tax,  or  to  borrow  money,  to  rebuild  or  repair  bridges. 

"Section  1.  The  people  of  the  state  of  Michigan  enact,  that  It  shall  be  lawful 
for  any  township  in  this  state  to  vote  for  and  raise  by  tax  a  sum  not  exceeding 
one  per  cent,  of  the  assessed  value  of  the  real  and  personal  estate  for  the 
preceding  year,  for  the  purpose  of  building  and  repairing  bridges;  and  it  shall 
be  lawful  for  such  townships  to  borrow  money  for  such  purposes  upon  the  terms 
and  conditions  hereinafter  mentivmed:  provided,  the  aggregate  of  such  loans 
shall  not  exceed  three  per  cent  of  the  amount  of  the  assessed  valuation  of  the 
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real  and  personal  property.  And  further  provided,  that  no  lartrer  smn  than 
one  per  cent,  on  the  valuation  shall  be  raised  In  any  one  year  to  pay  the  inter- 
est or  principal  of  such  loans. 

"Sec  2.  It  shall  be  the  duty  of  the  township  clerk,  upon  the  written  applica- 
tion of  ten  legal  voters  who  are  freeholders  within  such  township,  to  give  no- 
tice, by  a  written  or  printed  notice,  to  be  by  him  posted  up  in  five  of  the  most 
public  places  in  said  township  at  least  two  weeks  previous  to  the  annual 
township  meeting,  or  of  a  special  meeting,  of  the  intention  to  vote,  by  ballot, 
on  the  tax  or  loan,  in  pursuance  of  the  provisions  of  this  act;  and  at  such  meet- 
ing the  question  shall  be  submitted  to  the  voters,  and  the  majority  of  the 
voters  voting  at  such  elections  may  determine  as  to  raising  n  tax  or  making 
a  loan,  for  the  purposes  in  the  first  section  of  this  act  mentioned. 

"Sec.  3.  The  bonds  of  the  township  may  be  issued  by  the  township  board 
upon  such  conditions,  as  to  time  of  payment,  but  in  no  case  to  exceed  ten  years 
from  date,  as  the  legal  voters  may,  by  resolution,  direct,  but  shall  not  be  dis- 
posed of  at  a  price  less  than  their  par  value;  said  bonds  to  draw  hiterest  at  a       / 
rate  not  exceeding  ten  per  cent. 

"Sec.  4.  The  money  raised  by  tax,  or  borrowed  upon  loan,  shall  be  expended 
on  the  bridges  within  such  township,  under  the  direction  of  the  commi8sioner[8] 
of  highways;  but  the  legal  voters  of  each  township  may,  at  the  time  of  voting 
upon  such  tax  or  loan,  designate  any  particular  bridge  or  bridges  upon  which  to 
expend  such  money  so  voted  or  loaned. 

"Sec.  5.  This  act  shall  take  Immediate  effect" 

In  order  to«show  the  proceedings  preliminary  to  the  issuing  of  the  bonds, 
the  plaintiff  served  notice  upon  the  defendant  to  produce  its  records  showing 
any  action  in  respect  to  these  bonds.  In  response  to  the  notice,  defendant  pro- 
duced two  books.  One  was  the  Journal  of  the  township  board.  In  this  book 
appears  the  following  in  relation  to  the  issue  of  |3,000  of  bonds  authorized  by 
township  meeting  of  August  23,  1871: 

"Copy  of  Application  of  Ten  or  More  Freeholders  of  the  Township  of  Rogers. 
County  of  Presque  Isle,  Michigan. 

"To  the  Township  Board  of  the  Township  of  Rogers,  Greeting:  We,  the  under- 
signed electors  and  freeholders  of  the  township  of  Rogers,  request  herewith  the 
township  board  of  the  township  of  Rogers  to  call  a  special  meeting  for  the 
purpose  of  voting  to  levy  a  tax  of  one  per  centum  on  the  assessed  valuation 
of  the  real  and  personal  estate  of  the  township,  and,  further,  to  vote  to  raise 
the  sum  of  three  thousand  dollars  ($3,000)  In  bonds  of  the  township  of  Rogers, 
bearing  ten  per  centum  annual  interest,  and  running  (10)  ten  years;  said  tax 
and  loan  being  for  the  purpose  of  building  bridges  across  several  of  the  streams, 
water  courses,  and  swamps  within  the  limits  of  said  township.  And  your 
petitioners,  as  in  duty  bound,  win  ever  pray. 

"C.  A.  Carpenter,  Frederick  Denny  Larke,  J.  Paul  Mayer,  William  Meredith. 
Nozaine  Marte,  Daniel  Swantz,  Charles  Sanunons,  Charles  Haywood,  C.  Pfan- 
nenschmidt,  William  Gillls,  and  numerous  others  not  here  recorded. 

"Dated  Rogers  City  this  7th  day  of  August,  1871." 

On  page  45  is  recorded  a  notice  of  a  special  township  meeting  called  for 
August  23,  1871,  as  follows: 

"Copy  of  Notice  Posted  in  Five  of  the  Most  Conspicuous. Places  in  the. Township 

of  Rogers. 

"To  the  Qualified  Electors  of  the  Township  of  Rogers:  Take  notice.  At  the 
request  of  ten  or  more  freeholders  of  the  township  of  Rogers  a  special  township 
meeting,  is  hereby  called  to  be  held  at  the  school  house  hi  the  village  of  Rogers 
City  on  Wednesday,  the  twenty-third  (23d)  day  of  August,  1871,  at  nine  o'clock 
in  the  forenoon,  to  submit  for  the  approval  or  rejection  by  the  voters  of  said 
township  the  question  of  levying  a  tax  of  one  per  centum  on  the  assessed  valua- 
tion of  the  real  and  personal  estate  of  said  township,  and  also  to  vote  npon  the 
question  of  raising  three  thousand  dollars  (|3,000)  in  bonds  of  the  township  of 
Rogers,  running  for  the  period  of  ten  years,  and  bearing  ten  per  cent  annual 
interest,  for  the  purpose  of  building  bridges  across  several  of  the  streams, 
water  courses,  and  swamps  within  the  limits  of  said  township;  said  tax.^uid 
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loan  being  In  accordance  with  an  act  passed  by  tbe  legislature  of  this  state, 
and  approved  March  25,  1867. 
"Dated  at  Rogers  City  this  8th  day  of  August,  1871. 

"Fred  Denny  Larke,  Town  Clerk,  Ad  Interim." 

On  pages  46  and  47  are  recorded  the  minutes  of  the  special  township  meeting 
of  August  23,  1871,  which  read  as  follows: 

"At  a  special  meeting  held  In  accordance  with  notices  previously  posted  ac- 
cording to  law,  and  recorded  herein,  at  the  school  house  In  the  village  of  Rogers 
City,  in  the  county  of  Presque  Isle,  Mich.,  on  the  (23d)  twenty-third  day  of 
August,  1871,  at  Q  a.  m.,  a  ballot  was  cast  to  vote  upon  the  propriety  of  raising 
a  loan  of  $3,000,  running  for  ten  years,  and  bearing  Interest  at  10  per  cent,  per 
annum,  for  the  purpose  of  building  bridges  over  the  various  water  courses  and 
swamps  In  the  township  of  Rogers;  also,  upon  the  advisability  of  raising  or 
levying  a  tax  of  one  per  centum  upon  the  assessed  valuation  of  the  real  and 
personal  estate  of  the  township  of  Regers  for  the  aforesaid  end  and  purpose. 
Present,  John  Morrison,  Charles  Pfannenschmldt,  and  J.  Paul  Mayer,  Inspect- 
ors of  election;  Frederick  Denny  Larke,  acting  township  clerk;  and  Wm.  H. 
Buchner,  clerk  of  the  inspectors. 

"Moved  by  Frederick  Denny  Larke,  and  seconded  by  John  Morrison,  that 
Charles  Pfannenschmldt  be  appointed  chairman  of  this  meeting,  and  after- 
wards carried  by  acclamation.  Voting  commenced.  Board  adjourned  at  12 
noon,  and  reassembled  at  1  p.  m.'  At  8  p.  m.  notice  was  given  that  the  polls 
would  be  closed  at  4  p.  m.,  at  which  time,  the  ballots  having  been  canvassed 
and  compared,  the  following  result  was  obtained:  * 

Total  number  of  votes  polled 45 

For  the  loan 45 

For  the  tax 45 

Majority  in  favor  of  the  loan 45 

Majority  in  favor  of  the  tax 45 

"Inspectors  of  election:    John  Morrison,  Charles  Pfannenschmldt,  J.  Paul 
Mayer. 
"Clerk  to  the  board:    Wm.  H.  Buchner. 
"Acting  town  clerk:    Frederick  Denny  Larke." 

0 

This  Is  followed  by  the  copy  of  an  affidavit  of  one  showing  the  posting  of 
notices  of  this  meeting  in  five  conspicuous  places  In  the  township  on  the  8th 
of  August,  1871,  15  days  before  the  meeting.  The  journal  covering  the  year 
1871  contains  no  other  reference  to  the  proceedings  taken  to  Issue  this  series 
of  bonds.  It  does  not  contain  a  record  of  any  meeting  of  the  township  board 
held  after  the  township  meeting  directing  the  issue  of  the  bonds.  The  journal 
is  incomplete.  Blank  spaces  are  left  between  entries,  evidently  to  be  filled  in 
with  minutes  of  meetings  not  recorded.  Fred  Denny  Larke,  who  was  township 
clerk  for  three  or  four  months  preceding  September,  1871,  when  he  became 
supervisor,  was  a  witness,  and  testified  that  the  journal  does  not  contain  a 
record  of  all  the  transactions  of  the  township  board.  He  was  positive  In  his 
statement  that  at  a  meeting  of  the  township  board  a  resolution  was  passed 
authorizing  him,  as  supervisor,  and  Bahre,  as  township  treasurer,  to  execute 
the  $3,000  Issue  of  bridge  bonds  which  they  afterwards  executed. 

The  other  record  book  produced  by  the  defendant  bears  on  Its  title  page 
the  words  "Highway  Commissioners  of  the  Township  of  Rogers.**  On  its  first 
page  is  the  following  statement: 

"This  book  extended  from  June  25,  1870,  and  was  carefully  compiled  from 
the  original  records  and  minutes  of  proceedings  from  said  date  up  to  the 
&th  day  of  October,  1871,  by  Rudolph  Hintermeister,  under  my  supervision. 
After  said  date  this  book  has  been  the  only  record  of  proceedings. 

"Albert  Molitor, 
"Town  Clerk  at  the  Time  of  Hlntermeister*s  Compilation,  and  Whose  Affidavit 
Appears  Herein. 

"[Signed]  Frederick  Denny  Larke, 

"Supervisor  of  the  Township  of  Rogers. 
"Dated  Rogers  City,  December  30,  1871." 
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The  pages  of  this  book  to  and  Including  page  88  are  In  the  same  handwriting, 
and  contain  minutes  of  meetings  of  the  highway  commissioners,  of  the  town- 
ship meetings,  and  of  the  township  board  prior  to  October  9,  1871.  On  page 
39  of  said  book  is  contained  the  following: 

"I,  Albert  Molitor,  township  clerk  of  the  township  of  Rogers,  and  clerk  of  the 
board  of  highway  commissioners  of  said  township,  being  duJ^  sworn,  deposes 
and  says  that  all  the  foregoing  contents  of  this  book  are  fac  similes  and  true 
copies  of  the  records,  minutes,  and  proceedings  of  said  board  of  highway  com- 
missioners, which  I  collected  from  the  books  and  papers  on  file,  and  caused  to 
be  collected  together  and  transcribed  into  this  one  book. 

''[Signed]  Albert  Meritor, 

*'Clerk  of  the  Township  of  Rogers,  and  Clerk  of  the  Board  of  Highway  Com- 
missioners. 

"State  of  Michigan,  County  of  Presque  Isle — as.:  Subscribed  and  sworn  to 
before  me,  a  notary  public  in  and  for  Alpena  county,  by  the  above-signed 
Albert  Molitor,  a  person  to  me  well  known,  this  second  day  of  January,  1872. 

"Frederick  Denny  Larke, 
"Notary  Public,  Alpena  County,  Michigan." 

Larke  testifies  that  the  township  clerk  and  officers  were  in  doubt  as  to 
whether  the  records  of  the  board  and  of  the  road  commissioners  should  not 
be  contained  in  the  same  book,  and  that  confusion  arose  from  this. 

On  pages  9  and  10  of  the  record  is  a  "copy  of  application"  of  12  or  more 
citizens  of  the  township  of  Rogers  to  the  township  board,  requesting  them  to 
caU  a  special  town  meeting: 

"To  the  Township  Board  of  the  Township  of  Rogers,  County  of  Presque  Isle, 
Michigan:  We,  the  undersigned,  electors  of  the  township  of  Rogers,  request 
herewith  the  township  board  of  the  township  of  Rogers  to  call  a  special  town- 
ship meeting  for  the  purpose  of  voting  to  raise  the  sum  of  one  thousand  dollars 
($1,000)  in  bonds  of  the  township  of  Rogers  bearing  10  per  centum  interest  an- 
nually, and  running  ten  years,  for  the  purpose  of  building  bridges  across  sev- 
eral  streams  and  water  courses  In  the  township  of  Rogers.  And  3'our  peti- 
tioners, as  in  duty  bound,  will  ever  pray.  [Then  follow  the  names  of  12  per- 
sons.] 
'"Entered  by  temporary  town  clerk.  J,  Paul  Mayer." 

On  page  10  is  a  "copy  of  notice"  posted  in  three  of  the  most  conspicuous 
places  in  the  township  of  Rogers,  county  of  Presque  Isle,  Michigan: 

"At  the  request  of  twelve  or  more  qualified  electors  of  the  township  of  Rog- 
erSy  a  special  township  meeting  is  hereby  called,  to  be  holden  at  the  boarding 
house  of  Messrs.  Rogers  &  Molitor,  in  the  village  of  Rogers  City,  on  Wednes- 
day, the  28th  day  of  June,  A.  D.  1871,  at  nine  o'clock  in  the  forenoon,  to  take 
into  consideration  the  matter  of  raising  the  sum  of  one  thousand  dollars 
(|1,000)  in  bonds  of  the  township  of  Rogers,  running  ten  years,  at  10  per 
centum  interest,  for  the  purpose  of  building  bridges  over  and  across  the  several 
streams  and  water  courses  in  the  township  of  Rogers.  Said  proposition  to  be 
voted  upon  by  ballot 

"[Signed]  Albert  Molitor. 

"Samuel  Blake. 
"WiUlam  Meredith. 
'^Entered  by  township  clerk  ad  interim.  J.  Paul  Mayer." 

On  page  11  of  the  record  is  a  "copy  of  affidavit": 

"State  of  Michigan,  County  of  Presque  Isle — ss.:  Henry  Slack,  constable 
for  the  township  of  Rogers,  county  of  Presque  Isle,  state  of  Michigan,  being 
duly  sworn,  deposes  and  says  that.  In  pursuance  of  the  order  of  the  township 
board  of  the  township  of  Rogers,  he  posted  on  the  tenth  day  of  June,  A.  D. 
1871,  in  three  of  the  most  conspicuous  places  in  the  township  of  Rogers,  three 
notices  calling  for  a  special  meeting  of  the  electors  of  the  township  of  Rogers, 
in  order  to  vote  upon  the  matter  of  raising  one  thousand  dollars  ($1,000)  in 
bonds  of  the  township  of  Rogers,  running  ten  years,  and  bearing  ten  per  centum 
Interest,  to  build  bridges  across  several  streams  In  the  township  of  Rogers. 
Said  special  meeting  to  be  holden  in  the  village  of  Rogers  City,  county  of 
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Presqne  Isle,  Michigan,  on  Wednesday,  the  twenty-eighth  day  of  June,  A.  D. 
1871.    And  furthermore  deponent  sayeth  not 

"[Signed]  Henry  Slack." 

"Sworn  and  subscribed  before  me,  a  notary  pubUc  for  the  county  of  Presque 
Isle,  Michigan,  on  this  twenty-ninth  day  of  June,  1871. 
"[Signed]  Fred  Denny  Larlse, 

"Notary  Public  for  Alpena  Co.,  Mich. 
"Fred  Denny  Larlte, 

"Town  Clerlt  Ad  Interim." 

On  page  12  of  the  record  la  a  "copy  of  minutes  of  special  township  meeting 
for  the  township  of  Rogers"  on  occasion  of  voting  on  the  raising  of  the  $1,000 
bridge  bonds: 

."June  28th,  1871,  9  a.  m. 
"This  meeting  was  called  to  order  by  Fred  Denny  Larke,  acting  town  clerk, 
President  William  Meredith,  Samuel  Blake,  and  Albert  Molltor,  commissioners 
on  roads.  Albert  Molltor  having  occasion  to  leave  the  meeting,  William  Mere- 
dith took  his  place  as  chairman,  and  J.  T.  Bravant  was  appointed  as  one  of  the 
clerks  of  the  meeting.  Voting  commenced  at  10  a.  m.,  and,  as  ail  present 
had  cast  their  votes  by  10:55  a.  m.,  notice  was  given  that  at  11:15  a.  m.  the 
polls  would  be  closed.  This  was  accordingly  done,  and,  the  canvass  of  the  bal- 
lots having  been  taken,  the  result  was  as  follows: 

Votes  cast 29 

For  the  bonds 29 

Against  the  bonds 0 

Majority  in  favor  of  the  bonds 29 

"Inspectors  of  election:  William  Meredith,  Samuel  Blake,  Albert  Molltor, 
who  had  returned.  Fred  Denny  Larke, 

"Acting  Town  Clerk  of  the  Township  of  Rogers." 

There  is  no  minute  of  a  meeting  of  the  township  board  to  exercise  the 
authority  conferred  and  to  Issue  the  bonds.  It  appeared  from  the  uncontra- 
dicted evidence  that  the  signatures  of  the  officers  purporting  to  sign  the  bonds 
were  genuine;  that  the  persons  so  signing  were,  at  the  dates  of  signing, 
actually  discharging,  respectively,  the  duties  of  the  offices  indicated  in  the 
bonds;  that  the  money  paid  for  the  bonds  went  Into  the  township  treasury,  and 
was  expended  in  the  erection  of  township  bridges;  that  the  first  two  interest 
coupons  attached  to  all  the  bonds  were  paid;  that  the  bonds  were  bought  and 
paid  for  by  the  People's  Savings  Bank  of  Detroit  at  their  face  value  in  1872, 
before  their  maturity;  and  that  the  purchaser  had  no  knowledge  whatever 
of  any  infirmity  in  the  proceedings  resulting  in  their  issue.  The  bonds  were 
produced  in  court  by  plaintlfF's  counsel,  but  there  was  no  other  circumstance 
or  evidence  to  show  that  plaintiff  had  acquired  title  to  the  bonds,  or  how  he 
did  so. 

C.  A.  Lightner,  for  plaintiff  in  error. 
Henry  M.  Duffield,  for  defendant  in  error. 

Before  TAFT  and  LUBTON,  Circuit  Judges,  and  SEVEBENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  ahove)^  The  first 
question  for  our  consideration  in  this  case  was  made  by  demurrer 
to  the  declaration  on  the  gpomid  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations.  The  cause  of  action  in  this  cause  is 
conceded  to  have  accrued  more  than  6  and  less  than  10  years  before 
the  issuing  of  summons.  By  the  law  of  Michigan  (How.  Ann.  St.  § 
8713),  actions  of  debt  on  contracts  not  under  seal  and  of  assumpsit 
must  be  brought  within  6  years  next  after  the  cause  of  action  accrues. 
By  section  8719,  all  personal  actions  on  any  contract  not  limited 
by  previous  sections  must  be  brought  within  10  years.    This  applies 
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to  actions  of  covenant  and  to  actions  of  debt  on  a  sealed  instmment. 
Stewart  v.  Sprague,  71  Mich.  50,  38  K  W.  673.  By  section  7778  it  is 
provided  that: 

"In  aU  cases  arising  upon  contracts  under  seal  or  upon  judgments  when  an 
action  of  covenant  or  debt  may  be  maintained,  an  action  of  assumpsit  may  be 
brought  and  maintained,  in  the  same  maimer,  in  all  respects,  as  upon  contracts 
without  seal.'* 

It  follows  from  the  foregoing  sections  that  in  Michigan  an  action 
of  assumpsit  on  a  sealed  instrument  is  barred  in  6  years,  while  an 
action  of  covenant  on  the  same  canse  of  action  is  not  barred  for  10 
years;  the  form,  and  not  the  cause,  of  action  fixing  the  bar.  Stewart 
v.  Sprague,  71  Mich.  50,  38  N.  W.  673. 

The  present  action  is  in  covenant.  If  it  is  properly  brought  in  this 
form,  then  the  bar  of  the  statute  is  avoided.  It  is  contended,  how- 
ever, that  covenant  will  not  lie  on  an  unsealed  instrument,  and  the 
bonds  here  sued  upon  were  not  sealed.  The  statute  under  which  the 
instruments  purport  to  have  been  issued  provides  for  the  issuing  of 
bonds.  A  bond  is  a  deed  whereby  the  obligor  obliges  himself,  his 
heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money 
to  another  at  a  day  appointed.  1  Bl.  Comm.  340.  A  deed  is  a  writing 
sealed  and  delivered  by  the  parties.  2  Bl.  Comm.  295.  The  word 
**bond"  imports  a  seal,  and  the  word,  when  used  in  a  statute  authoriz- 
ing the  issue  by  a  municipal  corporation  of  written  obligations  nego- 
tiable in  character,  means  specialties  or  writings  under  seal.  Kosh- 
konong  v.  Burton,  104  U.  S.  668,  673,  26  L.  Ed.  886.  The  officers 
issuing  evidences  of  township  indebtedness  purporting  to  comply 
with  the  statute  of  1867  must  tiieref  ore  be  presumed  to  have  intended 
to  issue  sealed  instruments.  They  have  not  done  so  in  this  case. 
But  section  7778  of  Howell's  Annotated  Statutes  of  Michigan,  part 
of  which  has  already  been  quoted,  provides  further  that  no  bond, 
deed  of  conveyance,  or  other  contract  in  writing  signed  by  any  party, 
his  agent  or  attorney,  shall  be  deemed  invalid  for  want  of  a  seal  or 
scroll  affixed  thereto  by  such  party.  In  Jerome  v.  Ortman,  66  Mich. 
668, 33  K  W.  759,  it  was  held  that  an  action  of  covenant  in  Michigan, 
as  at  common  law,  was  an  action  upon  a  deed;  that  the  purpose  of  the 
clause  of  section  7778,  just  quoted,  was  to  permit  parties  intending 
to  make  a  deed  or  specialty  to  have  the  writing  signed  by  them,  though 
without  seal,  treated  in  law  as  a  deed  or  specialty;  and  therefore 
that  covenant  might  be  maintained  thereon.  See,  also,  McKinney 
V.  Miller,  19  Mich.  142.  We  think  the  case  at  bar  is  within  Jerome  v. 
Ortman.  The  officers  signing  the  instruments  here  in  suit  intended 
them  to  be  bonds  (i.  e.,  deeds),  for  the  statute  so  denominates  the 
securities  to  be  issued,  and  the  instruments  themselves  bear  the  name 
"bond"  on  their  face;  and  therefore  they  may  be  given  effect  as  such, 
and  will  support  an  action  of  covenant.  The  circuit  court  was  right 
in  overruling  the  demurrer  based  on  the  statute  of  limitations. 

The  next  questions  arising  in  this  case  are  those  of  evidence.  The 
plaintiff's  counsel  served  notice  upon  the  defendant  to  produce  the 
township  records  covering  the  periods  when  the  bonds  in  this  case 
purport  to  have  been  authorized  and  issued.  Two  books  are  pro- 
duced, one  purporting  to  be  the  journal  of  the  township  board^and     ^ 
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the  other  a  record  of  the  proceedings  of  the  commissioner  of  high- 
ways. The  journal  of  the  township  board  is  evidently  a  defective 
record,  and  fails  to  show  all  of  the  proceedings  of  the  township  board, 
and  the  minutes  of  certain  of  the  township  meetings.  The  record  of 
the  highway  commissioner  is  made  up  under  the  supervision  of  the 
township  clerk.  In  this  book  the  clerk,  who  became  clerk  in  Sep- 
tember, 1871,  certifies  that  the  records  preceding  his  signature  and 
sworn  certificate  were  ct^refully  copied  from  papers  and  books  on  file 
in  the  office  of  the  township  clerk.  Part  of  these  records  are,  on  their 
face,  minutes  of  the  proceedings  of  the  township  board  and  of  town- 
ship meetings.  It  was  a  palpable  mistake  to  include  them,  in  the 
highway  commissioner's  record,  but,  as  the  clerk  kept  both  records, 
it  is  easy  to  understand  how,  in  the  loose  methods  of  keeping  the 
books,  the  error  occurred.  In  the  absence  of  the  originals,  we  think 
these  sworn  copies,  authenticated  by  the  clerk  in  whose  custody  the 
originals  should  have  been,  and  produced  by  the  township  whose 
records  they  purport  to  be,  are  at  least  prima  facie  evidence  of  the 
facts  they  record.  1  Dill.  Mun.  Corp.  §  304,  and  cases  cited.  They 
show  on  their  face  their  incompleteness,  and  this  is,  moreover,  di- 
rectly testified  to  by  Fred  Denny  Larke,  who  was  during  the  year  1871 
at  one  time  town  clerk,  and  at  another,  supervisor.  In  this  condition 
of  the  record,  it  is  permissible  to  supply  the  missing  parts  by  parol 
evidence.  It  was  the  duty  of  the  township  clerk  to  keep  the  record 
of  the  proceedings  of  the  township  board,  and  also  of  the  township 
meetings  (How.  Ann.  St.  §§  739,  740,  748);  but  the  law  does  not  any- 
where make  the  recording  of  the  proceedings  a  condition  precedent  to 
their  validity.  It  is  well  settled  that,  under  such  a  statute,  creditors 
of  a  corporation,  private,  municipal,  or  quasi  municipal,  cannot  be 
defeated  because  of  the  neglect  of  their  debtor's  clerk  properly  to 
record  the  evidence  of  the  o^ers  and  resolutions  constituting  the  con- 
tract on  the  faith  of  which  they  have  rendered  service  or  advanced 
money  to  the  corporation.  Bank  v.  Dandridge,  12  Wheat.  64,  6  L. 
Ed.  552;  Bridgford  v.  City  of  Tuscumbia  (0.  C.)  16  Fed.  910;  School 
Dist.  V.  Clark,  90  Mich.  437,  51  N.  W.  529;  Taymouth  Tp.  v.  Koehler, 
35  Mich.  22;  1  Dill.  Mun.  Corp.  §  300.  . 

It  is  objected  to  the  validity  of  the  bonds  issued  by  authority  of  the 
township  meeting  of  August  23, 1871,  that  the  meeting  was  a  nullity, 
and  that  the  vote  was  not  a  vote  of  the  majority  of  the  electors  pres- 
et in  favor  of  the  issuing  of  bonds.  It  is  said  that  the  supreme  court 
of  Michigan,  in  Loomis  v.  Rogers  Tp.,  53  Mich.  135,  18  N.  W.  596, 
so  decided.  From  a  careful  examination  of  that  case,  we  do  not 
think  that  the  consideration  of  the  validity  of  the  meeting  or  its  effect 
was  necessary  to  the  decision.  The  proceeding  there  was  in  man- 
damus to  compel  the  township  board  of  Rogers  to  levy  a  tax  to  pay  the 
relator's  bonds,  which,  like  those  in  suit,  purported  to  have  been 
authorized  by  the  township  meeting  of  August  23,  1871.  The  issues 
were  framed  and  submitted  to  the  jury,  but  they  did  not  cover  the 
issues  made  by  the  pleadings.  The  township  had  answered,  averring, 
among  other  things,  that  it  had  not  received  any  money  for  the  bonds, 
and  that  the  relator  was  not  a  bona  fide  holder  of  them,  and  had  not 
paid  value  for  them.    The  relator  did  not  request  the  submission  of 
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these  issues  to  the  jury,  and  the  court  held  that  the  effect  of  his  fail- 
ure so  to  do  was  an  admission  of  those  averments  of  the  answer. 
The  court  distinctly  declined  to  pass  on  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  purchaser.  The  judge  delivering  the  opinion 
did  express  the  view  that  the  meeting  of  August  23,  1871,  was  a 
nullity,  because  the  vote  was  not  solely  for  the  issue  of  bonds,  but  was 
in  favor  of  two  contradictory  propositions,  to  wit,  the  proposition  to 
levy  a  tax,  on  the  one  hand,  and  to  issue  bonds,  on  the  other,  and  that 
as  45  voted  for  the  one,  and  45  for  the  other,  there  was  a  tie  vote, 
and  neither  proposition  was  carried.  With  deference  to  the  learned 
judge,  it  seems  to  us  that  this  construction  of  the  action  of  the  meet- 
ing cannot  be  supported.  The  notices  for  the  meeting  showed  clearly 
that  it  was  the  intention  of  those  calling  the  meeting  that  both  a  tax 
should  be  levied,  and  bonds  should  be  issued  for  the  same  purpose, 
and  this  was  undoubtedly  the  purpose  of  the  electors  who  voted.  The 
l&rst  section  of  the  act  gives  the  power  to  tax  and  power  to  issue  bonds 
in  the  conjunctive,  not  in  the  alternative.  There  is  nothing  in  the 
act  anywhere  which  forbids  a  township  to  issue  bonds  in  the  same 
year  in  which  a  tax  has  been  levied.  The  only  limitation  is  the 
amount  of  tax  in  one  year,  or  the  total  amount  of  bonds  to  be  issued, 
and  it  is  not  claimed  in  this  case  that  either  limitation  was  exceeded. 
The  second  section  provides  what  notice  shall  issue  for  township 
meetings,  to  authorize  the  exercise  of  powers  conferred  in  the  first 
section,  and  mentions  the  purpose  to  tax  or  to  loan  with  the  disjunc- 
tive, not  to  show  that  the  powers  were  to  be  exercised  alternatively, 
but  by  way  of  distributive  reference  to  the  two  powers  conferred  in 
the  first  section.  We  find  nothing  in  this  to  prevent  the  holding  of 
two  township  meetings  on  successive  days,— one  to  authorize  a  tax, 
and  the  other  to  authorize  a  loan;  and,  if  so,  there  would  seem  to  be 
no  legal  objection  to  the  holding  of  a  special  meeting  for  both  pur- 
poses. Even  if  the  exact  point  were  in  judgment  before  the  supi'eme 
court  of  Michigan,  we  should  not  be  concluded  by  its  decision  in  a 
case  like  this.  The  bonds  were  issued  and  bought  by  those  through 
whom  the  complainant  claims  in  1872,  and  this  decision  was  not  ren- 
dered until  1884.  In  such  a  question  the  courts  of  the  United  States 
exercise  an  independent  judgment.  Pleasant  Tp.  v.  JEtna.  life  Ins. 
Co.,  138  U.  S.  67, 11  Sup.  Ct.  215,  34  L.  Ed.  864;  Folsom  v.  NinetySix 
Tp.,  159  U.  S.  611, 16  Sup.  a.  174,  40  L.  Ed.  278;  Pana  v.  Bowler,  107 
U.  S.  541,  2  Sup.  Ct.  704,  27  L.  Ed.  424;  Louisville  Trust  Co.  v.  City 
of  Cincinnati,  47  U.  S.  App.  36,  22  C.  C.  A.  334,  76  Fed.  296.  It  cer- 
tainly appears  from  these  records  that  a  majority  of  the  voters  in  at- 
tendance at  the  township  meetings  called  for  the  purpose  approved  the 
issue  of  the  bonds  sued  upon. 

Objection  is  made,  however,  that  the  meetings  were  not  properly 
called,  in  several  particulars.  We  do  not  think  it  necessary  to  con- 
sider the  defects  urged  by  counsel  in  respect  either  of  the  meeting  of 
June  28,  1871,  or  that  of  August  23,  1871,  for  the  reason  that  we 
think  the  tow;nfihip  is  estopped,  as  against  a  bona  fide  purchaser,  by 
the  recitals  in  the  bonds,  by  its  payments  of  interest  coupons,  and  by 
its  retention  of  the  money  paid  in  good  faith  for  the  bonds,  to  set 
up  any  defects  in  the  steps  preliminary  to  the  issue  of  the  bpi^ds.      . 
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The  bonds  recite  that  they  were  issued  in  conformity  with  the  special 
act  of  the  legislature  already  referred  to,  and  were  authorized  by  the 
legal  vote  of  the  qualified  voters  of  the  township  at  a  special  meeting 
held  upon  a  certain  date.  The  special  act  requires  that  the  bonds 
should  be  issued  by  the  township  board.  The  recital  is  in  effect, 
therefore,  that  the  bonds  are  issued  by  the  board.  There  is  direct 
evidence  that  the  township  board  authorized  the  supervisor  and  treas- 
urer, by  resolution,  to  execute  the  bonds  issued  in  accordance  with 
the  vote,  and  at  the  township  meeting  held  August  23,  1871.  This 
fact  is  further  shown  by  the  action  of  the  board  in  paying  the  inter- 
est on  the  bonds  for  two  years  after  their  issue.  There  is.no  direct  evi- 
dence of  the  passage  of  a  resolution  by  the  township  board  directing 
the  execution  of  the  bonds  authorized  by  the  meeting  of  June  28, 1871, 
but  the  action  of  the  board  in  paying  coupons  upon  these  bonds  cer- 
tainly tends  to  show  that  they  were  executed  by  authority  of  the 
board.  The  law  did  not  specify  the  manner  in  which  the  bonds 
should  be  executed,  but  left  that  to  the  board,  who  were  directed  to 
issue  them.  The  board  might  act  in  issuing  the  bonds  either  by  all 
of  its  members,  or  it  might  act  in  executing  the  bonds  by  one  of  its 
members,  or  by  some  township,  officer  whose  duties  made  it  natural 
and  proper  for  him  to  act  in  such  a  capacity.  The  supervisor  who 
signed  these  bonds  was  the  executive  officer  of  the  township.  He 
was  ex  officio  a  member  of  the  board,  was  the  agent  of  <the  township 
upon  whom  all  service  of  processes  must  be  made,  and,  while  not  the 
president  of  the  township  board,  was  distinctively  the  general  repre- 
sentative of  the  township  in  its  dealings  with  others.  The  township 
treasurer  was  the  financial  officer  of  the  township,  whose  duty  it  was 
to  receive  the  proceeds  of  the  bonds  and  to  disburse  them.  If  the 
fact  was  that  the  board  directed  the  executive  officers  to  sign  the 
bonds  on  its  behalf,  and  they  did  so,  the  binding  effect  of  the  bonds 
and  their  recitals  on  the  township  board  is  none  the  less  because  the 
agency  of  the  supervisor  and  treasurer  for  the  board  is  not  as  fully 
set  forth  as  tkiight  be  on  the  face  of  the  bonds.  In  accepting  the  bond 
as  the  bond  of  the  township  board,  whether  signed  by  the  officials 
under  a  fully-recited  authority,  or  under  one  less  elaborately  set  forth, 
the  purchaser  ran  the  risk  of  the  actual  existence  of  such  authority. 
If  the  board  had  not  directed  their  execution,  the  bonds  were  void, 
however  fully  the  signing  officers  witnessed  the  fact.  If  it  had  direct- 
ed the  execution  of  them,  then,  so  far  as  the  board  was  concerned,  it 
had  given  validity  to  them.  Hence  it  follows  that,  if  the  fact  be  that  the 
board  directed  the  execution  of  the  bonds  as  they  were  executed,  the 
recitals  on  the  face  of  the  bonds  are  to  be  given  as  full  effect  as  if  made 
in  terms  by  the  board  itself.  The  board  under  the  special  act  was 
given  authority  to  issue  the  bonds.  It  was  its  duty  to  order  the  spe- 
cial township  meeting  in  accordance  with  the  written  application  of 
the  10  legal  voters  who  were  freeholders  within  such  township.  It 
was  therefore  within  its  implied  authority  to  pass  upon  the  validity 
of  such  application.  Before  issuing  the  bonds,  it  must  decide  that 
the  proper  vote  had  been  taken  at  the  township  meeting,  upon  a  no- 
tice properly  issued.  As  it  was  the  tribunal  to  decide  these  questions, 
it  necessarily  had  authority  to  recite  its  decision  in  the  f  ac^  of  the 
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boncb.  These  concliudons  bring  this  cause  within  the  nnmerons 
cases  in  which  municipal  corporations  having  statutory  power  to 
issue  bonds  have  been  held  estopped  to  deny  the  validity  of  bonds 
issued  by  them,  by  the  recitals  of  the  issuing  officer  or  body  in  the 
face  of  the  bonds  that  all  the  steps  preliminary  to  the  lawful  issue  of 
the  bonds  have  been  complied  with.  The  scope  of  the  recitals  here  is 
quite  as  wide  as  in  a  number  of  cases  decided  by  the  supreme  court  and 
by  this  court.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed.  579; 
Ashley  v.  Board,  16  U.  S.  App.  656,  8  C.  C.  A,  455,  60  Fed.  55;  Risley 
V.  Village  of  Howell,  12  C.  C.  A.  219-222,  64  Fed.  453;  aty  of  Cadillac 
V.  Woonsocket  Inst,  for  Savings,  16  U.  S.  App.  545,  7  C.  C.  A.  574,  58 
Fed:  935. 

There  are  other  circumstances  in  this  case,  in  addition  to  the  re- 
citals, which  would  support  an  estoppel.  There  are  the  receipt  of  the 
money,  its  use  for  the  public  purpose,  and  the  payment  of  interest  cou- 
pons for  two  years.  Such  circumstances,  under  the  decision  of  the 
supreme  court  in  the  case  of  Supervisors  v.  Schenck,  5  Wall.  772-781, 
18  L.  Ed.  556,  were  held  to  estop  the  county  from  setting  up  the  ir- 
regularity of  the  proceedings  .by  which  an  election  under  the  law 
authorizing  the  issue  of  bonds  was  held.  See,  also.  State  v.  Trustees 
of  Goshen  Tp.,  14  Ohio  St.  569;  State  v.  Van  Home,  7  Ohio  St.  327; 
State  V.  Trustees  of  Union  Tp.,  8  Ohio  St.  394. 

But  it  is  pressed  upon  the  court  that  the  plaintiff  does  not  occupy 
the  position  of  bona  fide  purchaser,  because  he  became  their  owner 
after  their  maturity.  It  is  conceded  that  the  People's  Savings  Bank 
purchased  these  bonds  before  their  maturity,  and  paid  full  value  for 
them,  without  knowledge  of  any  defect  in  the  proceedings  resulting  in 
their  issue,  but  the  contention  is  that  one  who  acquires  negotiable 
paper  after  its  maturity  from  one  who  bought  it  in  good  faith  before 
its  maturity  may  not  enjoy  the  same  immunity  from  equitable  and 
other  defenses  as  his  transferror.  This  contention  cannot  be  sus- 
tained. The  assignee  of  a  bona  fide  purchaser  before  maturity  takes 
the  same  rights  as  his  assignor  had,  no  matter  when  the  assignment 
was  made.  No  cases  have  been  cited  which  sustain  the  position  as- 
sumed by  counsel.  Reliance  is  had  upon  general  language  applicable 
only  to  a  purchase  after  maturity  from  an  original  party  to  the  con- 
tract, or  from  one  who  is  not  a  bona  fide  purchaser,  and  has  no  rights 
as  such.  The  exact  question  was  before  the  court  in  Cromwell  v. 
Sac  Co.,  96  U.  S.  58,  24  L.  Ed.  681.  See,  also,  Scotland  Co.  v.  Hill,  132 
U.  S.  116,  117,  10  Sup.  Ct.  26,  33  L.  Ed.  261;  Wood  v.  Starling,  48 
Mich.  592,  12  N.  W.  866.  The  plaintiff,  by  his  counsel,  produced  the 
bonds,  and  thus  arose  the  presumption  that  he  was  their  owner. 
Dawson  Town  &  Gas  Co.  v.  Woodhull,  14  C.  C.  A.  464,  67  Fed.  451; 
Brigham  v.  Gumey,  1  Mich.  351.  No  evidence  was  introduced  to 
show  the  contrary.  The  evidence  conclusively  showed  that  a  prior 
owner  had  been  a  bona  fide  purchaser  for  value.  The  plaintiff,  in  be- 
coming the  owner  of  the  bonds,  acquired  the  benefit  of  the  title  of  the 
intermediate  bona  fide  purchaser,  and  it  is  immaterial  how  the  title 
came  to  him, — ^whether  by  gift  or  otherwise. 

These  views  lead  to  a  reversal  of  the  judgment  for  the  township. 
The  case  should  have  been  submitted  to  a  jury  on  the  issue  whetiier      t 
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the  township  board  did  anthorize  the  execution  of  the  bonds  as  they 
were  executed,  and,  if  they  found  this  to  be  the  fact,  with  directions 
to  return  a  verdict  for  the  plaintiff;  otherwise,  to  return  a  verdict  for 
defendant.  Judgment  reversed,  with  costs,  with  instructions  to  or- 
der a  new  trial. 


UNION  TRACnON  CO.  v.  FETTERS. 
(Circuit  Court  of  Appeals,  Third  Circuit    January  16,  1900.) 

No.  10. 

NbGLIOENCB— LlABIIiFTT  FOR  CAUSING    DEATH— ACTION  FOR  DaMAGBB. 

Defendant  contracted  for  the  construction  of  a  smokestack,  to  consist  of 
a  shell  of  steel  lined  with  brick.  When  the  contractors  for  the  steel  part 
were  near  the  top,  those  for  the  brickwork  commenced  work  below,  upon 
the  assurance  of  the  defendant  that  the  workman  should  be  protected 
from  danger  from  those  above,  by  a  floor  to  be  constructed  above  them. 
Such  floor  was  constructed,  but  defendant,  for  a  temporary  purpose,  cut 
a  hole  through  It;  and  subsequently  a  timber  falling  from  above  passed 
through  the  floor  and  klUed  plaintlff*s  husband,  who  was  a  bricklayer 
working  below.  Beld,  that  It  was  the. duty  of  defendant  to  restore  the 
platform  to  a  safe  condition  within  a  reasonable  time,  and  if  It  failed  to 
do  so,  and  the  killing  of  the  deceased  was  the  result  of  such  failure,  de- 
fendant was  liable  therefor,  and  that  both  of  such  questions  were  prop- 
erly submitted  to  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Thomas  Learning,  for  plaintiff  in  error. 
James  M.  Beck,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  writ  of  error  brings  up  for  review 
the  judgment  of.  the  circuit  court  for  the  Eastern  district  of  Penn- 
sylvania in  an  action  which  was  there  brought  by  the  defendant  in 
error  to  recover  for  the  death  of  her  husband, — caused,  as  alleged, 
by  negligence  of  the  plaintiff  in  error.  The  Union  Traction  Ck)m- 
pany,  defendant  below,  entered  into  contracts  for  the  erection  of  a 
power  house.  Morton,  Beed  &  Co.  contracted  for  the  erection  of 
the  steel  smokestack,  and  sublet  the  contract  to  the  Connery  Boiler 
Works.  Keen,  Frazier  &  Co.  were  the  contractors  for  lining  the 
stack  with  brick.  The  men  of  the  Connery  Boiler  Works  were  work- 
ing at  the  top  of  the  stack  while  Keen,  Frazier  &  Co.'s  men  were 
working  at  its  bottom.  Both  were  inside  of  the  stack.  When  it 
was  about  100  feet  high,  a  heavy  piece  of  lumber  was  dislodged 
from  or  near  its  top,  which  descended  through  its  interior  and 
struck  and  killed  the  plaintiff's  husband,  who  was  a  bricklayer  in 
the  employ  of  Kfeen,  Frazier  &  Co.  The  facts  just  stated  are  undis- 
puted, and  the  instructions  of  the  court  concerning  them  are  not, 
and  could  not  be,  complained  of  by  the  plaintiff  in  error;  for  the 
learned  judge  charged  that,  ''if  the  man  who  dislodged  this  stringer 
at  the  top  of  the  stack  was  negligent,  *  *  *  his  negligence 
would  not  be  a  ground  of  recovery  in  the  present  case,  because  he 
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is  not  to.  be  taken  as  in  the  employ  of  the  traction  company."  But 
there  were  additional  facts.  The  contractors  for  the  brickwork 
knew  that  it  would  be  unsafe  to  work  at  the  bottom  of  the  stack 
while  the  other  work  was  going  on  at  its  top,  and  it  was  not  until 
they  were  assured  by  the  chief  engineer  of  the  traction  company 
"that  they  would  be  protected,  by  a  floor  which  was  to  be  con- 
structed in  the  stack,  while  they  were  working  underneath  the  iron 
workers,"  that  they  confuted  to  proceed  before  the  work  overhead 
had  been  completed.  Such  a  floor  having,  accordingly,  been  con- 
structed, the  defendant,  shortly  before  the  happening  of  the  acci- 
dent, caused  an  opening  to  be  made  in  it  to  enable  the  engineer 
of  the  defendant  to  plumb  the  stack;  but  the  court  charged  that 
this  was  rightfully  done,  and  that  the  action  was  not  maintainable 
if,  "under  aJl  the  circumstances  in  this  case,  the  defendant  used  due 
and  proper  care  to  close  the  aperture, — ^to  restore  this  platform  to 
the  condition  in  which  it  found  it," — and  this  question  was  left 
wholly  to  the  jury  to  "determine  according  to  all  the  circumstances 
as  detailed  by  the  witnesses." 

The  defendant  submitted  two  points.  The  first  was  refused.  The 
second  was  reserved,  and,  subject  thereto,  a  verdict  was  taken  for 
the  plaintiff.  Subsequently  the  defendant's  motion  for  judgment 
notwithstanding  the  verdict  was  overruled,  and  judgment  was  en- 
tered for  the  plaintiff.  The  assignment  of  errors  relates  only  to  the 
refusal  of  the  court  to  sustain  these  points,  and  therefore  attention 
may  be  confined  to  them.    The  first  one  is  in  these  words: 

"There  1b  no  evidence  that  the  beam  fen  through  an  opening.  The  nncon- 
tradicted  evidence  is  that  it  brolve  through.  Therefore  whether  or  not  an  open- 
ing was  made  is  immaterial;  and  your  verdict  should  be  for  the  defendant/' 

A  verdict  for  the  defendant  upon  the  hypothesis  upon  which  this 
IH*oposition  is  founded  could  not  have  been  directed  without  the  as- 
sumption of  facts  which  certainly  had  not  been  conclusively  estab- 
lished. There  was  testimony  from  which  it  could  reasonably  be  in- 
ferred that  the  beam  "fell  through  an  opening,"  or,  if  it  ''broke 
through,"  that  such  breaking  resulted  from  the  omission  of  the  de- 
fendant "to  restore  this  platiorm  to  the  condition  in  which  it  found 
it."  The  question  is  not  what  we  might  consider  to  be  the  weight 
of  the  evidence,  but  whether  there  was  any  evidence  upon  which  the 
verdict  that  was  in  fact  rendered  could  be  sustained;  and  upon  this 
question  we  entertain  no  doubt.  The  refusal  of  the  court  to  rule 
that  under  all  the  evidence  the  plaintiff  was  not  entitled  to  recover 
would  x>erhaps  be  suflBciently  supported  if  rested  upon  the  ground 
that  the  defendant's  interference  with  the  platform  amounted  to  such 
an  assumption  of  direction  and  control  as  to  preclude  it  from  as- 
serting that  the  work  was  being  done  wholly  by  an  independent  con- 
tractor. Pender  v.  Raggs,  176  Pa.  St.  337,  35  Atl.  1135.  But  our 
judgment  rests  upon  a  broader  basis.  It  is  not  necessary  to  hold 
that  the  duty  of  the  defendant  to  exercise  reasonable  care  for  the 
avoidance  of  injury  to  the  bricklayer  resulted  from  any  doctrine 
which  is  peculiar  to  the  relation  of  master  and  servant;  for  the  gen- 
eral rule  that  every  one  is,  in  his  acts  and  conduct,  bound  to  be  duly 
careful  to  avoid  doing  hurt  to  others,  was  made  plainly  applicable 
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by  fhe  circamstanceB  of  this  case.  Fetters  did  not  go  into  tbe  stack 
as  a  mere  volunteer,  bnt  upon  the  invitation  of  the  defendant,  and 
in  reliance  upon  its  assurance  that  a  protective  platform  would  be 
provided  to  secure  his  safety.  The  defendant  justified  this  reliance 
by  erecting  a  suitable  platform;  but,  having  done  this,  its  conceded 
right  to  impair  the  efficacy  of  the  structure,  temporarily  and  for  a 
rightful  purpose,  was  coupled  with  the  duty  to  restore  it  to  its  orig- 
inal condition  within  a  reasonable  time  after  that  purpose  had  been 
accomplished.  The  question  whether  the  defendant  did  or  did  not 
discharge  this  duty,  and  whether,  if  it  did  not,  the  killing  of  Fetters 
resulted  from  its  failure  to  do  so,  was  properly  left  to  the  jury  for 
determination.  Bigelow,  Cas.  Torts  (1875)  notes,  p.  708,  and  cases 
there  cited.    The  judgment  is  affirmed. 


MULLIGAN  V.  HOLLINGSWOETH  et  aL 
(Olrcoit  Court,  W.  D.  Missouri,  W.  D.    January  15,  1900.) 

1.  Lakdlord  akd  Tenant— Payment  op  Rent— Giving  of  Note. 

Where  a  lease  provided  that  the  lessee  should  execute  his  note  for  the 
amount  of  the  rent  and  should  also  pay  the  taxes  on  the  land,  "as  addi- 
tional rent,"  the  execution  of  the  note  constitutes  payment  of  the  fent, 
so  far  as  relates  to  the  rights  of  the  parties  under  the  lease. 

2l  Sahb— Breach  of  Lease—- Waiveb  of  Forfeiture. 

To  render  the  acceptance  of  rent  by  a  lessor  a  waiver  of  a  right  of  for- 
feiture on  account  of  a  prior  breach  of  the  lease  by  the  lessee,  it  must  have 
been  with  knowledge  of  the  breach;  and  evidence  that  a  son  of  the  lessor, 
not  shown  to  have  been  his  agent,  had  such  knowledge,  is  not  sufflclent  to 
charge  the  lessor  with  it. 

8.  Same— Continuing  Breach. 

.  The  use  of  land  by  a  lessee,  or  those  daiming  under  him,  for  a  purpose 
prohibited  by  the  lease,  which  under  the  statute  renders  the  lease  for- 
feitable, constitutes  a  continuing  ground  of  forfeiture;  and  the  acceptance 
of  rent  by  the  lessor  with  knowledge  of  such  use  is  not  a  waiver  of  the 
right  of  forfeiture  on  account  of  its  subsequent  continuance. 

4.  Same— Sublease — Assignment  of  Lease. 

To  constitute  a  sublease,  the  lessor  must  retain  some  reversionary  inter- 
est in  the  premises;  and  a  lease  by  a  lessee  to  a  third  person,  extending 
beyond  his  own  term,  is  not  a  sublease,  but  is  in  legal  efiTect  an  assign- 
ment of  his  lease,  within  the  meaning  of  Bev.  St.  Mo.  1889,  §§  6368,  6369, 
which  make  an  assignment  without  the  consent  of  the  lessor  a  ground  of 
forfeiture. 

Tliis  is  an  action  of  ejectment,  in  which,  the  jury,  by  direction  of 
the  court,  returned  a  verdict  for  the  plaintiff.  On  motion  for  new 
trial. 

Daniel  B.  Holmes,  for  plaintiff. 

J.  M.  Davis,  L.  H.  Waters,  and  Wm.  Leeper,  for  defendants. 

PHILIPS,  District  Judge.  The  plaintiff,  an  aged  man,  residing 
in  Lexington,  Ky.,  for  many  years  has  owned  a  section  of  land  in 
Caldwell  county,  in  this  district,  which,  the  circumstances  indicate, 
he  regarded  as  an  investment,  and  intended  as  an  inheritance  for 
his  children.    To  this  end,  he  seems  to  have  desired  that  the  land 
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should  be  so  used  as  to  return  a  small  income,  bnt  should  not 
be  so  ased  as  to  exhaust  or  impoverish  the  soil.  For  a  nmnber  of 
jears  prior  to  1889  he  had  rented  it  to  one  Kenney,  to  be  used  as 
grazing  land.  On  the  Ist  day  of  March,  1889,  he  made  a  written  lease 
thereof  to  said  Kenney  for  a  term  of  one  year,  to  expire  on  the 
1st  day  of  March,  1890,  in  pajrment  for  which  Kenney  executed  to 
him  a  note  for  |600,  to  be  paid  on  the  Ist  day  of  March,  1890.  This 
lease  contained  the  following  provision:  /^t  is  agreed  that  no  part 
of  the  land  shall  be  cultivate,  and  that  the  land  shall  alone  be  used 
for  grazing  during  the  year  aforesaid."  Without  any  written  re- 
newal, the  tenant  held  over  from  year  to  year,  which  was  but  a  con- 
tinuation of  the  written  lease  from' year  to  year.  It  is  quite  ap- 
parent from  the  correspondence  between  these  parties  that  Mr.  Mulli- 
gan reposed  the  utmost  confidence  in  the  friendship  and  integrity 
of  Kenney,  and  relied  upon  him  to  well  guard  his  property.  By  rea- 
son of  extreme  old  age,  the  physical  and  mental  powers  of  Mr.  Mulli- 
gan in  the  past  few  years  became -greAtly  impaired,  so  that  he  was 
little  capable  of  attending  to  any  business  affairs.  About  two  years 
ago  he  became  so  enfeebled,  bodily  and  mentally,  that  his  business 
was  taken  charge  of  by  his  wife,  under  power  of  attorney  from 
him.  In  the  fall  of  18^8  his  son  James  Mulligan,  of  Lexington, 
Ky.,  of  his  own  motion  came  to  Missouri,  to  see  and  ascertain  the 
condition  of  said  property.  Then,  for  the  first  time,  he  discovered 
that  Kenney  on  the  23d  day  of  January,  1894,  had  made  a  written 
lease  of  this  land  to  J.  A.  Linville  and  Jacob  Bwitzer  until  the  1st 
day  of  March,  1898,  at  an  annual  rental  of  |1,400,  and  that  during 
this  period  the  land  had  been  plowed  and  cultivated  each  year,  and 
crops  of  corn  raised  thereon;  and  this  lease  was  continued  by  writ- 
ten indorsement  thereon  for  the  year  1898,  ending  March  1,  1899; 
and  on  the  28th  day  of  February,  1899,  the  said  Linville,  Switzer, 
and  one  Austin  leased  a  part  of  said  premises  to  the  defendants, 
R.  W.  Hollingsworth  and  W.  A.  Hollingsworth,  for  one  year  from 
March  1, 1899,  to  March  1, 1900,  and  they  made  a  like  lease  to  other 
persons  of  the  residue  of  said  section.  This  was  done  with  the  sanc- 
tion of  said  Kenney.  After  giving  10  days'  notice  to  the  tenants 
to  quit,  the  plaintiff  on  April  7,  1899,  instituted  this  action  of  eject- 
ment. On  a  trial  before  a  jury,  the  jury,  under  direction  of  the 
court,  returned  a  verdict  for  the  plaintiff  on  the  issue  of  the  right  to 
the  possession,  and  the  jury  assessed  the  damages,  and  fixed  the 
rental  value  of  the  premises.  The  defendants  have  filed  a  motion 
for  new  trial. 

Section  6368,  Bfev.  St.  Mo.  1889,  declares  that: 

"No  tenant  for  a  term  not  exceeding  two  years,  or  at  will,  or  by  sufFrance, 
shaU  assign  or  transfer  bis  term  or  interest,  or  any  part  thereof,  to  another 
without  the  written  assent  of  the  landlord;  neither  shall  he  violate  any  of  the 
conditions  of  his  written  lease,  nor  commit  waste  upon  the  leased  premises." 

The  evidence  showed  that  five  successive  crops  of  com  had  been 
raised  upon  this  land,  which  constituted  waste,  as  its  effect  was  to 
impoverish  the  soil  and  injure  the  land.  Such  cultivation  was  also 
a  clear  violation  of  the  conditions  of  the  written  lease  between  plain- 
tiff and  said  Kenney.    The  succeeding  section  (6369)  declarer  that:  j 
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• 

"If  any  tenant  shall  violate  the  proTisions  of  the  preceding  section,  the  land- 
lord, or  person  holding  under  him,  after  giving  ten  days'  notice  to  quit  posses- 
sion, shall  have  a  right  to  re-enter  the  premises  and  take  possession  thereof, 
or  to  oust  the  tenant,  sub-tenant  or  under-tenant  by  the  proper  procedure." 

The  principal  contention  of  defendants*  counsel  is  that,  notwith- 
standing the  acts  aforesaid  amounted  to  a  violation  of  the  condi- 
tions of  the  lease  and  to  a  commission  of  waste,  the  plaintiff  has 
lost  his  right  of  action  under  said  section  6369,  for  the  reason  that 
after  the  forfeiture  the  plaintiff  received  from  Kenney  the  annual 
rental.  This  contention  is  predicated  of  the  fact  that  said  James 
Mulligan,  while  in  Missouri  in  the  fall  of  1898,  learned  of  said  viola- 
tions of  the  lease,  and  that  hQ  required  the  tenants  to  secure  the 
payment  of  the  note  given  by  Kenney  to  the  plaintiff  for  the  rental 
for  the  year  1898.  The  evidence  shows  that  said  Kenney  did  send 
a  draft  drawn  by  some  home  bank  on  some  bank  in  Lexington,  Ky.; 
and  as  Kenney's  note  was  thereafter  returned  to  him,  paid,  the  pre- 
sumption is  to  be  indulged  that,  the  plaintiff  received  the  money. 
There  is  no  question  of  the  correctness  of  the  general  proposition 
of  law  that  if,  after  a  forfeiture  accrued  against  the  tenant,  the  land- 
lord, with  knowledge  of  the  forfeiture,  receives  rent  money  from 
the  tenant,  he  thereby  waives  the  forfeiture.  There  are  several  com- 
plete answers  to  this  contention.  In  the  first  place,  it  cannot  be 
said,  as  a  matter  of  fact  and  law,  that  the  plaintiff,  in  repeiving  pay- 
ment of  said  note,  collected  from  Kenney  the  rental  for  said  land. 
In  the  written  lease  between  plaintiff  and  Kenney  there  is  no  stipu- 
lation for  the  payment  of  rental  at  the  end  of  tie  rental  year,  but 
the  covenant  of  the  lessee  was  as  follows: 

"The  second  party  [that  is,  Kenny]  agrees  to,  and  has  this  day  executed  to 
said  first  party  [that  is,  the  plaintiff]  his  .promissory  note  for  the  sum  of  six 
hundred  doUars,  of  even  date  herewith,  and  due  and  payable  one  year  after 
date,  to  wit,  on  the  1st  day  of  March,  1800,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum  from  maturity  until  paid,  which  note  said  second  party  is 
to  promptly  pay  at  maturity." 

This  stipulation  went  with  and  qualified  every  subsequent  renewal 
from  year  to  year,  so  that  as  matter  of  law  the  only  covenant  of 
the  lessee  in  this  respect  was  to  execute  his  promissory  note,  which 
he  did  on  the  1st  day  of  March  each  year,  for  the  sum  of  f 600, 
which  he  was  to  pay  in  this  instance  on  or  before  the  1st  day  of 
March,  1899.  Therefore  the  note  itself  was  taken  in  payment  of 
the  rent  at  the  time  it  was  delivered,  March  1,  1898.  "Payment" 
is  defined  in  Rawle's  Revised  Edition  of  Bouvier's  Law  Dictionary 
as  "the  fulfillment  of  a  promise,  or  the  performance  of  an  agree- 
ment." Black,  in  his  Law  Dictionary,  says,  "By  'payment'  is  meant, 
not  only  the  delivery  of  some  money,  when  such  is  the  obligation 
of  the  contract,  but  the  performance  of  that  which  the  parties  re- 
spectively undertook,  whether  it  be  to  give  or  to  do."  The  lease 
contains  no  promise  to  pay  any  money  as  rent  for  the  land,  but  the 
covenant  by  Kenney  was  to  give  his  note  for  a  certain  sum  of  money, 
payable  one  year  after  date.  The  lease  contains  the  further  clause, 
immediately  following  the  one  above  quoted,  to  wit,  "Said  second 
party  agrees  to  pay,  as  additional  rent,  all  the  taxes  assessed  on 
said  land  for  and  during  the  term  aforesaid,"  etc*    Tliis^onfirms 
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the  idea  that  the  note  itself  was  given  and  accepted  as  rent,  as  the 
covenant  to  give  the  note  is  immediately  followed  by  the  stipulation 
to  pay  certain  taxes  as  "additional  rent,"  thus  clearly  indicating 
that  the  rent  ^served  consisted  in  the  giving  of  the  note  and  the 
payment  of  the  taxes.  **That  is  i>ayment  which  the  parties  contract 
shall  be  accepted  as  payment.  It  may  be  made  in  anything  else 
than  money."  And.  Law  Diet.  *1f  a  note  is  taken  in  absolute 
payment  of  rent,  the  landlord's  only  remedy  is  upon  the  note."  2 
Tayl.  Landl.  &  Ten.  (8th  Ed.)  §  565.  As  said  by  Chief  Justice  Mar- 
shall in  Sheehyv.  Mandeville,  6  Cranch,  264,  3  L.  Ed.  215: 

**That  a  note,  without  a  special  contract,  would  not,  of  Itself,  discharge  the 
original  cause  of  action,  Is  not  denied.  But  it  is  insisted  that  if,  by  express 
agreement,  the  note  Is  received  as  payment,  it  satisfies  the  original  contract, 
and  the  party  receiving  it  must  take  his  remedy  on  It  This  principle  appears 
to  be  well  settled.  The  note  of  one  of  the  parties,  or  of  a  third  person,  may, 
by  agreement,  be  received  in  payment" 

The  express  agreement  here  was  that  in  consideration  of  the 
lease  the  lessee  was  to  give  his  note  for  |600,  which  he  did,  and  the 
fact  of  its  being  payable  at  a  subsequent  date  could  not  alter  the 
effect  of  its  acceptance  for  rent.  The  very  fact  that  the  note  was 
taken  implied  that  it  was  to  be  paid  at  a  subsequent  date.  More 
than  this,  the  acceptance  of  rent  money  after  the  forfeiture,  in  order 
to  constitute  a  waiver,  must  have  been  done  with  knowledge  on 
the  part  of  the  payee  of  the  facts  constituting  the  forfeiture.  The 
evidence  in  this  case  is  not  sufficient  to  show  that  the  plaintiff,  when 
the  note  was  paid,  had  any  knowledge  of  such  fact.  The  burden 
of  this  proof  rests  upon  the  defendants;  and  in  view  of  the  great 
outrage  done  this  old  man  by  Eenncy  in  taking  advantage  of  his 
age  and  enfeebled  condition  in  renting  his  land  for  farming  pur- 
poses, in  violation  of  the  express  covenant  in  his  lease,  whereby  he 
was  receiving  |800  per  annum  more  than  the  rental  he  was  paying 
the  plaintiff,  and  impoverishing  the  soil,  it  is  not  too  much  to  say 
that  the  defendants  should  be  held  to  strict  proof  on  this  issue. 
The  uncontradicted  evidence  is  that  at  the  time  of  the  payment  of 
this  note,  and  for  two  years  prior  thereto,  the  plaintiff  was  little 
more  than  an  imbecile;  and  it  does  not  appear  from  the  evidence 
that  James  Mulligan  at  the  time  he  was  on  thr  premises  in  1898 
was  either  acting  as  agent  for  the  plaintiff,  or  that  he  communicated 
to  him  the  facts  he  then  learned.  Unless  he  was  then  clothed  with 
full  authority  as  the  agent  of  the  plaintiff,  he  was  under  no  obliga- 
tion to  communicate  to  him  any  information' he  may  have  learned; 
and  the  most  that  can  be  inferred  from  the  visit  of  James  Mulligan 
to  the  premises  is  that  he  came  of  his  own  motion,  as  a  person  in- 
terested in  the  property  of  the  owner.  This  situation  is  well  illus- 
trated by  the  case  of  Nash  v.  Birch,  1  Mees.  &  W.  402,  in  which  eject- 
ment was  brought  against  the  tenant  on  forfeiture  of  the  lease,  which 
obligated  the  tenant  to  erect  a  certain  shop  front  within  a  pre- 
scribed time,  with  the  right  of  re-entry  for  breach.  Because  of  the 
landlord's  illness,  his  son  acted  for  him,  with  knowledge  of  breach 
of  the  covenant,  and  he  did  acts  which  the  court  was  of  opinion 
would  have  amounted  to  a  waiver  of  the  forfeiture  if  the  son  had 
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Boflacient  authority  from  the  landlord.  There  was  no  evidence  that 
the  landlord  himself  had  knowledge  of  the  breach.  Hie  court  held 
that  the  forfeiture  had  not  been  waived.    Lord  Abbinger,  C.  B.,  said: 

''But  the  court  think  there  Is  very  great  difficulty  as  to  the  question  of  the 
son's  agency,  and  we  are  of  opinion  that  there  Is  not  sufficient  evidence  of  his 
authority  to  waive  the  forfeiture." 

Patk,  B.,  said: 

"The  whole  turns  on  the  point  whether  the  son  had  authority  to  waive  the 
forfeiture.  It  seems  to  me  that  the  son  had  probably  an  authority  to  receive 
the  rent,  but  not  to  grant  a  new  lease  by  waiving  a  forfeiture  of  the  former 
one.  If  it  had  been  proved  that  the  father  had  notice  of  the  alterations,  and  he 
•  had  still  aUowed  the  son  to  receive  the  rent,  the  forfeiture  might  have  been 
waived.  But  that  was  not  proved,  and  the  question  of  waiver  does  not,  there- 
fore, directly  arise  in  this  case.  If  It  had,  the  authorities  cited  show  that  this 
was  a  lease  voidable  at  the  election  of  the  landlord.  Then  I  think  an  absolute, 
unquaUfled  demand  of  rent  by  a  person  having  sufficient  authority  would  have 
amoxmted  to  a  waiver  of  the  forfeiture,  and  it  would  have  been  Uke  the  case 
I  cited  from  Croke*s  Reports  [Cro.  Ellz.  3]." 

In  Jackson  v.  Schntz,  18  Johns.  174,  the  lease  in  question  con- 
tained a  covenant  against  the  right  of  assignment,  with  the  right 
of  re-entry  for  breach.  The  lessee  assigned  to  one  Wager,  and  the 
landlord  thereafter  brought  ejectment.  The  evidence  showed  that 
the  landlord's  agent  collected  rent'  from  Wager  two  successive 
periods,  and  gave  him  a  receipt  "in  full  for  rent."  There  was  no 
evidence  that  the  agent  had  communicated  his  knowledge  of  the 
assignment  to  the  landlord.  The  court  ruled  against  the  contention 
that  these  receipts  of  rent  constituted  a  waiver  of  the  forfeiture. 
The  court  said: 

"It  was  proved  that  the  lessee,  by  Indorsement  on  the  original  lease,  assigned 
the  premises  to  one  David  Wager  on  the  1st  day  of  September,  1812,  without 
license,  and  without  ofiTering  pre-emption  to  the  lessors,  and  without  paying  one- 
tenth  of  the  price  of  such  assignment  An  attempt  was  made  to  prove  by 
the  subsequent  receipts  of  rents  that  the  forfeiture  had  been  waived,  but  that 
ground  of  defense  failed,  because  there  was  no  evidence  that  the  lessors  were 
then  conusant  of  the  assignment  We  are  therefore  compelled  to  decide  upon 
the  validity  and  effect  of  the  covenant  before  recited." 

Clearly  enough,  this  ruling  was  predicated  of  the  proposition  that, 
even  where  there  is  an  agency  to  collect  rent,  that  of  itself  is  not 
sufficient  to  confer  upon  the  agent  the  power  to  waive  the  for- 
feiture. James  Mulligan,  who  visited  this  land,  was  not  even  depu- 
tized by  the  landlord,  the  plaintiff,  to  collect  rent,  nor  to  make  any 
arrangement  whatever  with  the  lessees,  nor  did  he  collect  rent;  nor 
does  it  appear  that  he  Informed  the  plaintifE  of  the  acts  done  consti- 
tuting the  forfeiture.  The  evidence  does  not  even  show  that  James 
Mulligan  was  acting  for  his  mother,  or  that  he  informed  her  of  the 
acts  of  forfeiture.  Although  she  may  have  held  a  power  of  attorney 
from  her  husband  to  attend  to  his  business,  he  was  not  under  judi- 
cial guardianship,  and  was  yet,  in  contemplation  of  law,  sui  juris. 
More  than  this,  even  if  it  could  be  said  that  the  rental  was  received 
after  knowledge  of  the  forfeiture,  the  continued  use  of  the  land  there- 
after for  farming  purpofles  would  have  created  a  continuing  for- 
feiture, existing  at  the  time  the  notice  to  quit  was  given,  and  eject- 
ment was  brought.    In  Farwell  v.  Easton,  63  Mo.  446,  the  lessees. 
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SB  trustees  of  the  order  of  Good  Templars,  held  under  a  lease  which 
required  the  premises  to  be  used  for  the  Templars,  and  for  a  law 
and  land  office.  One  of  the  lessees  opened  on  the  premises  a  justice 
of  the  peace  court.  It  was  held  that  his  use  of  the  property  for  a 
justice  court  was  a  prohibited  use,  and  during  its  continuance  a 
cause  of  forfeiture  was  not  waived  by  the  receipt  of  rent  after  the 
original  breach.    The  court  said : 

"U  the  use  of  the  premises  by  Easton  for  court  purposes  was  a  prohibited 
use,  the  continued  use  thereof  for  such  purposes  was  a  continuing  cause  of  for- 
feiture, of  which  the  landlord  cannot  be  precluded  from  taking  advantage  by 
reason  of  his  having  received  rent  which  accrued  after  the  breach  was  orig- 
inally conunitted." 

So,  in  Ambler  v.  Woodbridge,  9  Bam.  &  C.  876,  the  court  said: 

"The  conversion  of  the  house  into  a  shop  is  a  breach,  complete  at  once,  and 
the  forfeiture  thereby  incurred  is  waived  by  a  subsequent  acceptance  of  rent. 
But  this  covenant  is  that  the  room  shall  not  be  used  for  certain  purposes.  There 
was  therefore  a  new  breach  of  the  covenant  every  day  during  the  time  that 
they  were  so  used,  of  which  the  landlord  might  take  advantage.*' 

At  the  time  the  action  of  ejectment  in  the  case  at  bar  was  brought, 
the  defendants  were  in  possession;  and  they  defend  themselves  un- 
der the  lease  from  Kenney  to  linville  et  al.,  which  lease  expressly 
provided  that  Kenney  "does  by  these  presents  lease  and  to  farm 
let"  the  premises  in  controversy.  And  the  lease  from  Linville  et 
al.  to  the  defendants  contained  this  express  provision:  "The  par- 
ties of  the  first  part  [that  is,  Linville  et  al.]  reserve  the  stalk  fields 
for  pasture;  the  corn  to  be  gathered  not  later  than  January  1st, 
1900."  Therefore  the  conclusion  is  inevitable  that  for  the  year 
1899  these  defendants  were  continuing  to  cultivate  the  lands  for 
farming  purposes,  and  raising  corn.  In  the  absence  of  any  attempt 
on  the  part  of  the  defendants  to  a  contrary  showing,  it  is  clearly 
to  be  presumed  that  when  this  action  was  brought  the  defendants 
were  in  possession,  using  the  land  for  the  purposes  contemplated 
by  their  lease;  and  as  a  part  of  the  rent  reserved  by  linville  et  al. 
was  the  stalk  fields  from  the  annual  crops,  which  crops  were  to  be 
removed  "not  later  than  January  1st,  1900,"  to  enable  Linville  to 
turn  his  stock  in  upon  the  stalk  fields,  the  conclusion  follows  that 
the  lease  from  the  plaintiff  to  Kenney  was  being  forfeited  during 
every  day  of  the  occupancy  of  the  land  by  the  defendants,  which,  as 
a  part  of  the  rent,  required  them  to  raise  a  crop  of  stalks  for  Lin- 
ville's  cattle. 

While  it  is  not  deemed  essential  to  the  support  of  the  verdict  in 
this  case  that  the  discussion  should  go  further,  yet  it  is  but  respect- 
ful, perhaps,  that  the  court  should  give  expression  to  its  view  re- 
8i)ecting  the  contention  made  in  the  brief  of  one  of  defendants'  coun- 
sel, that  the  lease  from  Kenney  to  Linville  et  al.  was  a  sublease, 
as  distinguished  from  the  assignment  mentioned  in  said  section 
6868  of  the  Revised  Statutes;  that,  as  there  is  no  provision  in  the 
lease  from  the  plaintiff  to  Kenney  prohibiting  a  subleasing,  no  for- 
feiture can  arise  from  the  mere  act  of  subleasing.  The  lease  from 
Kenney  to  Linville  et  al.,  of  March,  1894,  was  originally  for  a  period 
of  four  years;  and  it  was  extended  from  March  1,  1898,  for  a  period 
ending  March  1,  1899,  from  which  it  is  apparent  that  the  term  for 
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which  Kenney  let  to  Linville  et  al.  extended  beyond  his  own  term  of 
lease  from  the  plaintiff.  This  being  so,  the  transaction  takes  away 
the  character  of  a  sublease,  and  amounted  to  an  assignment.  It  is 
a  well-settled  principle  of  law  governing  the  relation  of  landlord 
and  tenant  that,  to  constitute  a  sublease,  the  lessor  must  retain 
some  reversionary  interest  in  the  premises  sublet.  **If  the  tenant 
parts  with  the  demised  premises  for  the  whole  of  his  term,  although 
his  deed  purports  an  underlease,  yet  it  is,  in  legal  effect,  an  assign- 
ment, and  operates  as  a  breach  of  his  covenant."  1  Wood,  Landl. 
&  Ten.  (2d  Ed.)  p.  714.  *1t  is  essential  to  a  lease  that  some  rever- 
sionary interest  be  left  in  the  lessor;  for  if  by  the  instrument  pur- 
porting to  be  a  demise  he  parts  with  the  whole  interest  in  the  prem- 
ises, or  makes  a  lease  for  a  period  exceeding  his  own  term,  it  will 
in  either  case  amount  to  an  assignment  of  the  term."  1  Tayl.  Landl. 
&  Ten.  (8th  Ed.)  §  16.    The  motion  for  a  new  trial  is  denied. 


WELLS  V.  NATIONAL  LIFE  ASS'N  OP  HARTFORD. 

(Circuit  Opurt  of  Appeals,  Fifth  Circuit.    January  9,  1900.) 

No.  812. 

1.  Contracts— Action  for  Breach—Damages. 

A  party  to  a  contract  lias  but  one  cause  of  action  for  its  breach,  which 
is  indivisible,  and  in  an  action  thereon  he  is  entitled  to  recover  whatever 
damages  he  can  prove  within  the  rules  of  evidence.  Where,  in  accordance 
with  the  rules  of  pleading  of  the  court  in  which  he  sues,  he  sets  out  a 
statement  of  the  facts,  he  cannot  be  required  by  the  party  gailty  of  the 
breach  to  elect  whether  he  will  claim  for  losses  and  expenses  incurred  on 
the  faith  of  the  contract,  or  for  the  loss  of  profits,  but  he  may  claim  for 
both;  and,  in  case  the  profits  cannot  be  proved  with  sufiScient  certainty 
to  warrant  a  recovery  therefor,  he  may  at  least  recover  for  the  money 
and  labor  reasonably  expended  in  good  faith  in  reliance  on  the  contract. 

9.  Damages— Breach  of  Contract— Loss  of  Profits. 

Plaintiff  entered  into  a  contract  by  which  he  became  the  general  agent 
for  defendant  (a  Ufe  insurance  company)  for  a  term  of  years,  within  a 
specified  territory.  He  was  to  have  sole  charge  of  such  territory,  to  devote 
his  services  to  the  business,  establish  subagendes  at  his  own  expense,  and 
receive  as  his  sole  compensation  commissions  on  the  initial  and  renewal 
premiums  received  from  the  business  he  secured.  Held,  in  an  action  for  a 
breach  of  the  contract  by  defendant  by  transfeiTing  the  business  to  other 
agents  during  the  term  without  just  cause,  that  plaintiff  was  not  limited, 
as  to  damages,  to  compensation  for  the  money  and  time  expended,  but  was 
entitled  to  claim  for  loss  of  commissions,  which  were  by  the  contract  made 
the  measure  of  his  compensation;  that  he  might  show  the  commissions 
which  would  have  accrued  to  him  under  the  contract  from  renewal  pre- 
miums on  policies  actually  taken  by  him  (the  presumption  being,  as  be- 
tween the  parties,  that  all  would  be  continued  in  force),  and  also  the 
amount  of  new  business  done  by  defendant  within  the  territory  through 
the  new  agents,  which  was  proper  to  be  considered  by  the  jury,  together 
with  other  relevant  evidence,  in  determining  the  probable  amount  of  com* 
missions  which  would  have  been  earned  but  for  the  breach  of  the  contract 
by  defendant,  and  if,  on  the  whole  evidence,  the  jury  found  that  plaintiff 
had  suffered  loss  of  profits  in  excess  of  the  amount  of  his  outlay  of  personal 
services  and  expenses,  ne  was  entitled  to  recover  such  excess. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 
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The  petition  in  this  case  shows^  substantially,  that  the  defendant,  the  Na- 
tional Life  Association  of  Hartford,  on  June  d,  1891,  entered  into  a  contract 
in  writing  with  Adolph  J.  Miller,  whereby  it  appointed  him  its  manager  for  the 
state  of  Arkansas  and  a  part  of  the  state  of  Texas,  designated  in  the  contract 
This  writing  expressly  provided  that  the  contract  then  entered  into  might  be 
sold,  assigned,  or  transferred,  with  the  written  consent  of  the  company,  and  not 
otherwise,  and  provided  that  the  contract  should  terminate  by  limitation  10 
years  from  and  after  the  date  above  written.  Thereafter  Miller  did  sell,  assign, 
and  transfer  this  contract  to  the  plaintiff,  W.  T.  Wells,  and  one  W.  T.  Shaw; 
and  on  March  23,  1896,  the  defendant  expressed  in  writing  its  assent  to  this 
transfer,  and  by  the  same  writing  agreed  to  extend  the  time  of  the  contract 

80  as  to  run  10  years  from  the  date  of  this  written  assent    On  June , 

1806,  the  plaintiff  and  Shaw,  by  and  with  the  consent  of  the  defendant  re- 
leased their  right  under  the  contract  to  represent  the  defendant  in  the  state 
of  Arkansas;  and  the  defendant,  in  lieu  thereof,  conceded  to  them  all  rights 
under  the  contract  and  agreements  to  solely  represent  the  defendant  through- 
out the  entire  state  of  Texas  for  and  during  the  10-yemr  period  dating  from 
March  23,  1886.  On  August ,  1896,  the  plaintiff,  for  a  valuable  consider- 
ation, purchased  the  entire  interest  of  Shaw  in  the  contract,  by  and  with  the 
consent  and  approval  of  the  defendant  and  thereby  became  the  sole  manager 
of  the  defendant  for  the  entire  state  of  Texas.  By  the  terms  of  the  contract 
it  was  made  the  duty  of  the  mabager  to  solicit  and  procure  applications  of 
persons  to  become  members  of  the  defendant  company;  to  procure  the  appoint- 
ment of  agents  in  the  territory  under  his  charge,  whose  duty  it  should  be  to 
solicit  applications;  to  forward  all  such  applications  to  the  home  ofQce  of  the 
company  for  approval  or  rejection  by  the  ofllcers  thereof;  to  receive  policies 
and  deliver  the  same,  and  to  receive  the  first  premimr;  and  to  thoroughly  in- 
spect all  business  written  by  any  agents  appointed  by  him.  It  was  made  his 
duty,  and  he  bound  himself,  to  account  for,  deliver,  and  pay  over  on  demand, 
according  to  the  instructions  or  requirement  of  the  company,  all  sums  of  money 
which  he  might  receive  as  premiums,  advances,  or  otherwise,  and  all  policies 
of  insurance  and  other  effects  which  he  might  receive  on  account  of  the  com- 
pany, whether  such  sums  of  money  or  other  property  were  received  by  him  or 
by  any  clerk,  agent,  or  other  person  employed  by  him.  He  agreed  that  during 
the  continuance  of  this  contract  he  would  devote  his  entire  time  and  energies 
to  the  service  therein  mentioned,  and  would  perform  such  other  duties  as  should 
be  required  of  him  by  the  ofOcers  of  the  company  in  order  to  thoroughly  de- 
velop and  work  the  territory  confided  to  his  management  The  authority  of 
the  manager  and  his  agents  was  strictly  limited,  to  the  extent  that  neither  he 
nor  his  agents  should  make,  alter,  or  discharge  any  contract  between  the  com- 
pany and  others,  or  waive  forfeiture,  extend  credit  or  make  collections  of 
money  for  its  account  (the  first  premium  excepted),  unless  he  should  first  be 
provided  with  receipts  signed  by  the  secretary  of  the  company.  For  his  com- 
pensation he  was  to  receive  a  specified  per  cent,  of  the  original  and  the  renewal 
premiums  charged  on  the  different  classes  of  insurance  to  be  written  by  the 
company.  It  was  expressly  provided  that  he  should  receive  no  further  remuner- 
ation for  any  service  than  as  stated  in  the  contract  and  that  he  should  not 
contract  debts  in  the  name  of  the  company,  unless  specially  authorized  in 
writing,  and  that  in  consideration  of  the  specified  compensation,  he  should  pay 
any  and  all  agency  expenses,  medical  examination  fees,  and  all  license  fees  in 
the  state  in  which  he  was  to  do  business,  together  with  the  state,  county,  and 
municipal  taxes  which  might  be  required  upon  the  first  yearils  business  or  pre- 
mium receipts.  It  was  provided  further  that,  if  the  manager  should  neglect 
or  refuse  to  thoroughly  develop  and  work  the  territory  allotted  to  him,  then 
the  company,  at  its  option,  might  employ  other  agents  in  *any  portion  of  the 
territory  so  neglected,  without  otherwise  affecting  the  contract,  and  that  the 
manager  should  have  no  claim  on  the  business  so  effected  by  such  other  agent 
or  agents  so  employed;  that  otherwise  the  company  should  not  appoint  other 
agents  within  his  territory. 

The  petition  avers:  That  the  plaintiff,  since  he  first  became  manager  for 
the  defendant  has  devoted  his  entire  time  and  energies  to  representing  the 
defendant  and  in  carrying  out  and  performing  all  of  the  duties  devolving  on 
him  by  virtue  of  the  contract  to  thoroughly  develop  and  work  the  territory 
allotted  to  him.     That  from  the  time  he  first  became  manager  for  the  defend-    ^ 
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ant,  up. to  the  breach  of  the  contract  by  It,  he  thoroughly  worked  and  developed 
the  business  in  all  of  the  territory  allotted  to  him,  and  has  not  neglected  or 
refused  to  do  the  same.  That  during  the  time  he  was  so  engaged  he  had  cor- 
respondence with  no  less  than  800  subagents  In  regard  to  canvassing,  solicit- 
ing, and  securing  policies  of  insurance  for  the  defendant  in  the  state  of  Texas, 
and  during  that  time  has  had  not  less  than  100  agents  actively  at  work  solicit- 
ing and  securing  for  the  defendant  policies  of  insurance  of  the  classes  described 
in  the  contract.  That  the  defendant  is  the  only  insurance  company  of  the 
natural  premium  and  old-line  insurance  companies  that  writes  under-average 
insurance  and  substandard  insurance  (that  is,  insurance  upon  negroes;  saloon 
keepers;  persons  of  over  and  under  weights;  persons  of  light  physical  impair- 
ment; debtors  or  creditors;  persons  of  heart  murmur;  telephone,  telegraph, 
sawmill,  and  railroad  men  and  women),  and  that  by  reason  thereof  the  plain- 
tifTs  contract  with  the  defendant  was  a  most  advantageous  and  profitable  one 
to  the  plaintiff,  as  all  of  these  risks  are  much  more  easily  procured  than  first- 
class  risks  or  standard  insurance.  That  up  to  the  time  of  the  breach  by  the 
defendant  the  plaintiff  had  fully  and  faithfully  carried  out  his  part  of  the  con- 
tract, and  performed  all  other  duties  required  of  him  by  the  ofiicers  of  the  com- 
pany. That  he  has  made  a  scientific  study  of  the  insurance  business  for  years, 
and  is  a  person  of  great  experience  in  that  business,  and  possessed  of  more  than 
ordinary  push  and  energy,  tact  and  sagacity,  and  is  in  every  way  well  fitted 
for  the  duties  that  devolved  upon  him  under  the  contract.  That  at  the  time 
he  purchased  the  contract  he  paid  therefor  $1,500  in  cash,  with  the  knowledge 
and  consent  of  the  defendant.  That  the  contract  could  not  have  been  purchased 
for  less  money,  and  that  the  price  paid  for  it  was  reasonable.  That  in  order 
to  put  the  business  of  the  defendant  on  a  firm  footing  in  Texas,  so  as  to  readily 
procure  applicants  to  take  policies  in  that  company,  it  was  necessary  to  adver- 
tise the  same,  and  to  place  the  merits  thereof  before  the  people  of  Texa9, 
and  that  in  order  to  do  this  he  had  many  thousands  of  circulars  printed,  set- 
ting forth  the  advantages  of  the  company,  and  the  benefits  to  be  derived  there- 
from by  those  who  would  take  policies  therein.  That  he  had  these  circulars 
distributed  all  over  the  state  of  Texas;  sending  them  to  many  thousands  of 
persons  who  would  be  likely  to  take  insurance  in  the  company,  and  especially 
to  a  great  many  insurance  agents.  That,  in  addition  to  his  correspondence  with 
a  great  many  insurance  agents  in  different  parts  of  Texas,  and  his  employ- 
ment of  over  100  men  to  work  under  him  to  solicit  and  sell  insurance  for  the 
defendant  company  in  that  state,  he  was  compelled  to  go  In  person  to  different 
cities  of  the  state,  and  see  the  agents,  and  give  them  proper  instructions  for 
procuring  applicants  for  insurance  in  the  defendant  company,  and  was  com- 
pelled to  incur  reasonable  expenditures  incident  to  such  traveling  and  estab- 
lishing subagendes  for  the  defendant  company.  That  the  publication  and  dis- 
tribution of  such  literature,  the  cost  of  postage  and  stationery  to  send  the 
same,  and  his  traveling  expenses  incurred,  amounted  to  the  reasonable  sum  of 
$1,000,  made  up  as  follows:  Expended  for  postage,  $700;  for  printing  circulars 
and  stationery,  $100;  and  for  traveling  expenses,  $200.  That,  from  the  time 
he  acquired  the  contract  until  the  same  was  breached  by  the  defendant,  he  gave 
all  of  his  time  to  the  faithful  performance  of  the  services  required,  and  that 
for  the  period  thus  engaged,  namely,  10  months,  his  services  were  reasonably 
worth  $250  per  month,  making  for  the  10  months  $2,500,  which  is  an  entire 
loss  to  the  plaintiff,  by  reason  of  the  defendant's  breaching  its  contract  That 
it  was  necessary  to  do  a  great  deal  more  work  during  the  first  12  months  after 
the  plaintiff  acquired  the  contract,  in  order  to  establish  the  company  in  Texas, 
than  at  any  other  time  thereafter.  That  during  the  time  of  the  plaintiff's  serv- 
ice he  did  succeed  in  writing  about  $150,000  of  Insurance  for  the  defendant 
company,  and  applicants  in  Texas  acquired  policies  of  insurance  in  the  defend- 
ant company  aggregating  that  amount  by  and  through  his  efforts  prior  to  the 
date  of  the  breach  of  the  contract  by  the  defendant,  and  while  he  was  adver- 
tising the  company  and  establishing  agencies.  That  the  greater  part  of  the 
insurance  thus  written  by  him  were  rejected  risks  from  the  Hartford  Life  & 
Annuity  Association  and  from  other  insurance  companies.  That  the  business 
of  the  defendant  company  in  Texas  was  daily  increasing,  and  that  after  the 
date  of  the  breach  of  the  contract  by  the  defendant,  by  reason  of  the  premises 
in  his  petition  alleged,  it  would  have  involved  comparatively  little  trouble  and 
expense  for  the  plaintiff  to  have  fully  performed  his  contract  in  Tejo^  for  ther 
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remainder  of  the  10  years,  and  to  have  constantly  Increased  the  amount  of 
business,  after  having  so  advertised  the  company,  established  agencies,  and 
placed  the  business  of  the  defendant  on  a  solid  basis  in  the  state.  That,  not- 
withstanding the  facts  in  the  premises,  the  defendant  did  on  December , 

1886,  violate  and  breach  its  contract,  in  the  following  flagrant  manner,  to  wit: 
It  did  on  that  date,  without  the  knowledge  and  consent  of  the  plaintiff,  employ 
the  Hartford  Life  &  Annuity  Association,  AnA  the  firm  of  Harris  &  Patterson, 
of  the  city  of  Dallas,  Insurance  agents,  and  a  great  many  other  agents  and 
insurance  companies  doing  business  in  the  state  of  Texas,  to  solicit  and  procure  * 
applicants  for  policies  of  insurance  for  the  defendant,  and  especially  to  procure 
substandard  risks  or  insurance  for  It,  and  to  solicit  and  procure  applications  of 
persons  to  become  members  of  or  policy  holders  in  the  defendant  company,  and 
did  on  that  date,  and  since  that  time,  through  these  other  agents,  issue,  with- 
out  the  knowledge  and  consent  of  the  plaintiff,  a  great  many  policies  of  insur- 
ance to  persons  in  the  state  of  Texas,  and  did  on  that  date,  without  the  knowl- 
edge and  consent  of  the  plaintiff,  employ  said  insurance  companies  and  agents 
to  become  permanent  representatives  and  agents  for  the  defendant,  in  direct 
opposition  to  the  plaintiff,  and  to  procure  applicants  for  substandard  and  other 
insurance,  and  to  deliver  policies  thereon  for  it  in  that  state,  and  agreed  with 
the  flrst-named  company,  the  Hartford  Life  &  Annuity  Association,  that  the  de- 
fendant would  not  employ  or  seek  to  employ  any  agent  employe^  by  that  com- 
pany, or  accept  business  offered  to  the  defendant  by  or  through  any  such  agents, 
thereby  depriving  the  plaintiff  of  the  services  of  the  agents  who  were  at  and 
prior  to  that  time  in  the  employment  of  the  plaintiff,  and  depriving  him,  also,  of 
his  commissions  and  renewals  on  said  insurance,  and  willfully  violating  the  most 
material  provisions  of  his  contract,  and  flagrantly  breaching  the  same,  to  the 
great  damage  of  the  plaintiff.  That,  after  the  defendant  had  so  breached  the 
contract,  it  employed  Adolph  J.  Miller,  and  many  other  agents  and  agencies, 
whose  names  are  unknown  to  the  plaintiff,  in  Texas,  to  solicit  applications  and 
to  sell  insurance  for  it,  and  to  do  the  work  that  the  plaintiff  could  and  would 
have  done,  were  it  not  for  said  breach.  That  the  defendant,  through  its  agents 
I  and  agencies,  after  the  date  of  the  breach,  procured  applicants  for  policies  in 
the  defendant  company,  and  delivered  policies  to  persons  in  Texas  to  th& 
amount  of  about  $1,000,000  prior  to  the  time  of  the  filing  of  this  petition,  and 
the  premiums  on  all  of  said  policies,  as  stipulated  in  said  contract,  were  for  the 
first  year  collected  by  the  defendant  and  its  said  agents.  That  by  the  terms 
of  the  contract  the  plaintiff  could  and  woifld  have  written  such  insurance,  and 
have  collected  on  all  the  same  an  average  of  |20  premium  per  $1,000,  the  aver- 
age amount  charged  and  required  by  the  defendant,  in  accordance  with  said 
contract,  as  premium  therefor  for  the  first  year  of  said  insurance,  and  said  pre- 
mium has  been  and  will  be  collected  by  the  defendant  on  said  policies  for  each 
year  after  the  first  year,  and  that  l)y  the  terms  of  his  contract  he  would  have 
earned  and  been  entitled  to  receive  an  average  of  70  per  cent,  of  the  first  year's 
premiums  on  all  of  said  Insurance,  to  wit,  the  sum  of  $14  on  the  $1,000,  as  pro- 
vided by  the  contract  That  the  costs  and  expenses  of  every  nature  whatever 
in  procuring  and  writing  said  insurance,  and  paying  the  subagents  for  their 
work,  would  have  amounted  to  not  exceeding  50  per  cent  of  the  gross  amount 
of  the  first  year's  premiums,  leaving  net  profits  to  the  plaintiff  of  $4  on  the 
$1,000,  and  that  by  reason  of  the  premises  there  is  due  to  the  plaintiff  as  com- 
missions  on  said  policies  so  procured  and  issued  by  the  defendant,  and  which 
could  and  would  have  been  procured  by  the  plaintiff  since  said  breach,  the 
sum  of  $4,000.  That  the  policy  holders  who  actually  took  Insurance  by  and 
through  the  efforts  of  the  plaintiff,  and  through  the  efforts  of  the  defendant 
and  its  agents,  after  the  breach  of  the  contract,  have  paid  the  annual  premium 
to  the  defendant  on  said  policies  for  the  first  year,  and  will  continue  to  pay 
the  premiums  on  said  policies  for  each  and  every  year  thereafter  for  the  period 
of  at  least  10  years  from  the  date  of  such  policies,  and  that  by  reason  of  pay- 
ing the  premium  for  the  first  year,  or  "renewing  the  insurance,**  as  It  is  com- 
monly called,  the  plaintiff  would  have  been  entitled  to  and  have  earned  by  vir- 
tue of  his  contract  the  sum  of  $2.50  as  renewals  on  each  $1,000  of  insurance, 
according  to  the  face  value  of  the  policies,  for  all  policies  renewed  or  continued 
by  the  insured  each  year  after  the  first  year,  and  that  by  reason  thereof  he  is 
entitled  to  renewals  on  all  of  the  policies  already  written  and  issued  by  the 
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defendant  to  persons  in  Texas  since  MaccH  23, 1896,  to  the  date  of  the  filing  of 
his  petition,  for  and  during  the  period  of  10  years  after  the  respective  dates 
of  the  first  anniversary  thereof,  in  accordance  with  the  contract,  aggregating 
the  sum  of  $20,000,  by  reason  of  the  breach  of  the  contract. 

The  plaintiff  prays  damages  in  the  sum  of  $5,000  on  account  of  his  expendi- 
tures and  the  value  of  his  services  as  set  out  in  his  petition,  and  for  the  sum 
of  $24,000,  loss  of  profits,  based  upon  insurance  actually  written  by  the  de- 
.fendant  since  its  breach  of  its  contract,  which  the  plaintiff  could  have  written 
but  for  that  breach,  and  by  reason  of  the  loss  of  renewals  upon  all  the  insurance 
so  written,  as  well  as  that  written  by  the  plaintiff  prior  to  the  breach.  This 
petition  was  filed  on  September  9,  189i8. 

On  November  22,  1898,  the  defendant  submitted  a  general  demurrer  and  16 
special  exceptions.  On  November  25th  the  parties  filed  a  written  stipulation 
"that  the  jury  is  waived.**  The  judgment  recites  that  "this  cause  was  regu- 
larly called  for  trial  on  November  ^th,  and,  the  jury  having  been  waived, 
the  matters  of  fact  as  well  as  of  law  were  submitted  to  the  court,  who,  after 
hearing  the  pleadings,  evidence,  and  argument  of  counsel,  took  the  cause  under 
advisement."  Except  so  far  as  it  may  be  shown  by  the  formal  recitation  in 
the  judgment,  it  does  not  appear  that  any  evidence  was  offered  by  either  party, 
and  there  is  no  minute  entry,  other  than  the  final  judgmenrt,  of  any  action  by 
The  trial  court' on  the  demurrer  and  exceptions  submitted  by  the  defendant.  In 
the  final  judgment  it  is  further  recited  that  "the  court,  having  duly  considered 
this  cause,  is  of  opinion  that  special  exceptions  Nos.  2,  5,  7,  and  8  of  the  de- 
fendant to  the  plaintiff^s  petition  are  well  taken;  •  •  •  and,  it  appearing 
to  the  court  that  the  exceptions  sustained  in  this  cause  reach  the  foundation 
of  the  plaintiff's  claim,"  the  cause  was  dismissed,  and  judgment  rendered 
against  the  plaintiff  and  the  sureties  on  his  cost  bond  for  all  costs  Incurred  in 
the  cause.  It  appears  from  the  one  brief  bill  of  exceptions  in  the  record  that 
the  court  sustained  the  seventh  of  the  defendant's  special  exceptions  before 
acting  on  the  others.  It  shows  that,  in  sustaining  this  exception,  the  court 
ordered  the  plaintiff  (orally,  of  course,  as  no  minute  entry  thereof  appears)  to 
make  an  election  as  to  whether  he  would  ask  for  damages  for  the  loss  of  profits  ' 
alleged  to  have  been  sustained  by  him  by  reason  of  the  alleged  breach  of  the 
contract,  and  only  such  profits,  or  whether  he  would  relinquish  his  prayer 
for  such  profits,  and  ask  merely  for  the  alleged  damages  occasioned  by  the 
alleged  breach,  based  upon  the  amount  alleged  to  have  been  paid  by  him,  with 
defendant*s  knowledge,  for  the  contract,  together  with  the  necessary  expenses 
alleged  by  him  to  have  been  incurred  in  preparing  to  carry  out  the  contract,  and 
the  reasonable  value  bf  his  services  in  so  doing  (the  court  holding  the  petition 
to  be  defective,  in  that  it  prayed  for  both  classes  of  damages),  and  required 
that  the  plaintiff  eliminate  absolutely  from  his  pleadings  either  his  prayer  for 
damages  based  upon  the  profits  lost,  or  his  prayer  for  damages  based  upon  the 
expenditures  incurred  and  the  value  of  his  services,  to  which  action  of  the  court 
the  plaintiff  excepted.  The  bill  of  exception  further  shows  that  thereupon  the 
plaintiff  asked  leave  to  amend  his  petition  so  that  the  prayer  thereof  should 
read  as  follows:  "Plaintiff  prays  for  judgment  for  damages  by  loss  of  profits 
resulting  •  from  said  breach  in  the  sum  of,  to  wit,  $24,000,  based  upon  said 
insurance  actually  written  by  the  defendant,  as  hereinbefore  alleged,  since  said 
breach,  and  which  plaintiff  could  have  written  but  for  said  breach,  and  the 
renewals  upon  such  insurance,  as  well  as  upon  the  renewals  on  the  insurance 
written  by  plaintiff  prior  to  said  breach.  But  if,  for  any  reason,  the  court 
should  be  of  the  opinion,  after  hearing  the  evidence,  that  plaintiff  is  not  enti- 
tled to  judgment  for  damages  based  upon  the  loss  of  said  profits,  then  he  prays 
that  he  have  judgment  for  his  damages  in  the  sum  of,  to  wit,  $5,000,  based 
upon  the  sum  paid  by  him  for  said  contract,  to  wit,  $1,500;  his  expenses  in- 
curred in  preparing  to  carry  out  said  contract,  to  wit,  $1,000;  and  the  i*eason- 
able  value  of  his  services  in. carrying  out  the  same,  as  hereinbefore  set  forth." — 
which  aitiendment  the  court  refused  to  allow,  and  required  that  the  plaintiff 
eliminate  absolutely  from  his  pleadings  either  his  prayer  for  damages  based 
upon  profits  lost,  or  his  prayer  for  damages  based  upon  said  expenditures  and 
the  value  of  his  services  as  aforesaid,  to  all  of  which  action  of  the  court  the 
plaintiff  excepted.  And  without  waiving  his  exceptions,  and  In  obedience  to 
the  order  of  the  court,  the  plaintiff  then,  under  protest  amended  his  petition 
by  striking  out  so  much  thereof  as  prayed  for  damages  based  upon  the  expend!- 
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tureB  made  by  him  In  preparing  to  carry  out,  and  in  carrying  out,  bis  contract. 
and  upon  the  reasonable  value  of  his  services,  and  the  amoimt  paid  for  the  con- 
tract, except  snob  part  thereof  as  corresponded  with  the  unexpired  term  of  the 
contract  (that  is  to  say,  amended  the  same  so  as  to  pray  only  for  damages  for 
loss  of  profits,  and  such  part  of  the  $1,500  paid  for  the  contract  as  corresponded 
with  the  unexpired  term  of  the  contract),  which  last  amendment,  though  not 
actually  written  in  the  petition,  was  considered  as  having  been  written  therein 
by  both  parties  to  the  case,  and  agreed  to  by  the  court,,  and  was  so  considered 
by  the  court.  After  the  petition  had  been  amended  as  Just  stated,  the  court 
sustained  the  defendant's  special  exceptions  Nos.  2,  5,  and  8  to  the  piaintifTs 
I)etitlon,  to  which  action  of  the  court  in  sustaining  each  of  the  exceptions  the 
plaintiff  duly  excepted. 

On  the  prayer  for  a  writ  of  error  the  plaintiff  assigned  errors  as  follows: 
"(1)  The  court  erred  In  sustaining  defendant's  seventh  special  exception  to 
plaintiff's  petition,  which  Is  as  follows:  'Defendant  specially  excepts  to  the 
entire  petition  because  the  same  proceeds  upon  two  entirely  inconsistent  causes 
of  action,  to  wit,  the  alleged  breach  of  the  contract  for  which  damages  are 
sought  to  be  recovered,  and  the  alleged  value  of  services  charged  to  have  been 
rendered  the  defendant  herein.'  (2)  The  court  further  erred,  when  acting  on 
said  seventh  special  exception,  in  ordering  the  plaintiff  to  malce  an  election 
as  to  whether  he  would  pray  for  damages  for  loss  of  profits  alleged  to  have 
been  sustained  by  reason  of  the  defendant's  alleged  breach  of  the  contract, 
relinquishing  his  prayer  for  the  other  elements  of  damages  asked  for  in  the 
petition,  or  whether  he  would  relinquish  his  prayer  for  such  profits,  and  ask 
only  for  the  damages  alleged  to  have  been  occasioned  by  such  breach,  based 
upon  the  $1,500  claimed  by  him  to  have  been  paid  for  the  contract  with  defend- 
ant's knowledge,  together  with  the  necessary  expenses  alleged  by  him  to  have 
been  incurred  in  preparing  to  carry  out  said  contract,  and  t£e  reasonable  value 
of  his  own  services  in  so  doing,  all  of  which  Is  shown  in  plaintiffs  bill  of  ex- 
ceptions. (3)  The  court  erred,  after  having  sustained  said  seventh  special  ex- 
ception, and  having  made  the  order  complained  of  in  the  last  preceding  assign- 
ment, in  refusing  to  allow  plaintiff  to  amend  the  prayer  of  his  petition  wherein 
he  prays  for  damages  based  upon  loss  of  profits  as  well  as  upon  his  expenses 
and  value  of  services,  so  as  to  pray  for  damages  in  the  alternative,  as  follows: 
*Plaintiff  prays  for  judgment  against  defendant  for  damages  by  loss  of  profits 
resulting  from  said  breach  in  the  sum  of,  to  wit,  $24,000,  based  upon  said  in- 
surance actually  written  by  the  defendant,  as  hereinbefore  alleged,  since  said 
breach,  and  which  plaintiff  could  have  written  but  for  said  breach,  and  the 
renewals  upon  such  insurance,  as  well  as  upon  the  renewals  on  the  Insurance 
written  by  plaintiff  prior  to  said  brcacli.  But  if,  fort  any  reason,  the  court 
should  be  of  the  opinion  after  hearing  the  evidence  that  plaintiff  is  not  entitled 
to  Judgment  for  damages  based  upon  the  loss  of  said  profits,  then  he  prays 
that  he  have  Judgment  for  his  damages  In  the  sum  of,  to  wit,  $5,000,  based  upon 
the  sum  paid  by  him  for  said  contract,  to  wit,  $1,500;  his  expenses  incurred 
in  preparing  to  carry  out  said  contract,  to  wit,  $1,000;  and  the  reasonable  vahie 
of  his  services  in  carrying  out  the  same,  as  hereinbefore  set  forth,' — all  of 
which  is  shown  in  plaintiff's  bill  of  exceptions.  (4)  The  court  erred  In  sustain- 
ing the  defendant's  second  special  exception  to  plaintiff's  petition,  the  exception  . 
being  as  followij:  'Defendant  specially  excepts  to  said  entire  petition  because 
it  appears  therefrom  that  the  damages  claimed  are  purely  speculative,  there 
being  no  possible  way  to  arrive  at  such  damages,  save  upon  the  supposition 
that  certain  work  would  have  been  in  the  future  performed  by  him;  that  this 
work  would  have,  In  turn,  secured  certain  applications;  and  that  these  appli- 
cations would  have  been  such,  that  the  company  would  have,  in  the  exercise  of 
its  discretion  under  the  contract,  accepted  such  applications.*  (5)  The  court 
erred  In  sustaining  defendant's  fifth  special  exception  to  plalntiiTs  petition,  the 
exception  being  as  follows:  *Defendant  specially  excepts  to  said  entire  petition 
because.  If  the  acts  alleged  therein  as  a  breach  on  the  part  of  this  defendant  did 
constitute  a  breach,  then  the  plaintiff  has  entirely  misconceived  the  measure 
of  damages  in  such  cases,  and  falls  in  law  to  show  any  right  to  recover  any 
of  the  sums  alleged  in  said  petition  as  damages,  or  any  portion  of  the  same.' 
(6)  The  court  erred  in  sustaining  defendant's  eighth  special  exception  to  plain- 
tiff's petition,  the  exception  being  as  follows:  'Defendant  specially  excepts  to 
tb^  entire  petition  because  the  remedy  for  the  alleged  acts  on  the  part  of  tli^frTp 
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defendant  complained  of  as  a  breach  Is  agreed  upon  In  the  contract,  and  plain- 
tiff had  no  right  to  abandon  the  contract  as  contemplated  therein  for  such  cause, 
and  because  such  acts  as  those  complained  of  are  not  yital,  and  do  not  go  to 
the  foundation  or  essence  of  the  contract,  and  compensation  may  be  made 
therefor  In  damages.'  ** 

Dre^  Pniit  and  L.  A.  Smith,  for  plaintiff  in  error. 
W.  R  Gano,  for  defendant  in  error. 

Before  PAEDEE,  McCOEMICK,  and  SHELBY,  Circnit  Judges. 

Mccormick,  circuit  Judge  (after  stating  the  facts  as  above). 
The  rulings  of  the  trial  court,  and  the  errors  assigned  thereon,  pre- 
sent substantially  two  questions:  (1)  Can  the  plaintiff  join  in  one 
action  for  damages  for  breach  of  the  contract  a  claim  for  the  loss  of 
anticipated  profits  with  the  claim  to  recover  his  losses  for  actual 
outlay  and  expenditures?  (2)  Are  the  anticipated  profits  for  the  loss 
of  which  he  claims  damages  in  this  case  too  remote  to  sustain  an  ac- 
tion? Conforming  to  the  practice  and  pleadings  in  the  state  of 
Texas,  the  plaintiff's  case  is  presented  by  a  petition  setting  up  fully 
all  the  facts  on  which  he  bases  his  claims  for  damage. 

The  first  of  the  questions  above  stated  seems  to  lis  to  be  answered 
by  the  reasoning  and  review  of  authorities  in  the  opinion  of  the  court 
in  the  case  of  U.  S.  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168. 
Adopting  substantially  the  language  of  the  very  learned  judge  who 
delivered  that  opinion,  without  quoting  with  literal  accuracy,  we  ob- 
serve that  he  therein  says: 

When  a  party  injured  by  the  stoppage  of  a  contract  elects  to  go  for  damages 
for  the  breach  thereof,  the  first  and  most  obvious  damage  to  be  shown  is  the 
amount  which  he  has  been  induced  to  expend  on  the  faith  of  the  contract, 
including  a  fair  allowance  for  his  own  time  and  services.  "Unless  there  is  some 
artificial  rule  of  law  which  has  taken  the  place  of  natural  justice  in  relation 
to  the  measure  of  damages,  it  would  seem  to  be  quite  clear  that  the  claimant 
ought  at  least  to.  be  mnde  whole  for  losses  and  expenditures.  If  he  chooses 
to  go  further,  and  claim  for  the  loss  of  anticipated  profits,  he  may  do  so,  sub- 
ject  to  the  rules  of  law  as  to  the  character  of  profits  which  may  be  thus 
claimed.  It  does  not  lie,  however,  in  the  mouth  of  the  party  who  has  volun- 
tarily and  wrongfully  put  an  end  to  the  contract,  to  say  that  the  party  injured 
has  not  been  damaged,  at  least  to  the  amount  of  what  he  has  been  induced 
fairly  and  in  good  faith  to  lay  out  and  expend,  including  his  own  services. 

•  •  ♦  At  least,  it  does  not  lie  in  the  mouth  of  the  party  in  fault  to  say 
this  unless  he  can  show  that  the  expenses  of  the  party  injured  have  been  ex- 
travagant and  unnecessary  for  the  purpose   of  carrying  out  the  contract. 

•  •  •  The  claim  for  profits,  if  not  sustained  by  proof,  ought  not  to  preclude 
a  recovery  for  the  claim  for  losses  sustained  by  outlay  and  expenses.  In  a 
proceeding  lil^e  the  present,  in  which  the  claimant  sets  up  by  way  of  petition 
a  plain  statement  of  the  facts,  without  technical  formality,  and  prays  relief 
either  in  a  general  manner,  or  in  an  alternative  or  cumulative  form,  the 'court 
ought  not  to  hold  the  claimant  to  strict  technical  rules  of  pleading,  but  should 
give  to  his  statement  a  liberal  interpretation,  and  afford  him  such  relief  as  be 
may  show  hhnself  substantially  entitled  to,  if  within  the  fair  scope  of  the 
claim  as  exhibited  by  the  facts  set  forth  in  the  petition." 

In  the  case  of  Dennis  v.  Maxfield,  10  Allen,  138,  which  presented  a 
question  closely  analogous  to  the  one  we  are  now  discussing,  it  is 
said  in  the  opinion  by  the  chief  justice: 

"The  breach  of  the  contract  by  the  defendants  baa  created  only  one  caose  of 
action  In  favor  of  the  plaintiff.  His  compensation  for  this  breach  necessarily 
embraces  all  that  he  is  entitled  to  recover  under  the  contract    Indeed^/lUs  i%bt 
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to  recorer  anything— as  well  that  which  was  earned  before  as  that  which 
would  have  been  earned  If  he  had  not  been  discharged— depends  on  the  ques- 
tion whether  he  has  performed  his  part  of  the  contract.  A  party  cannot  sever 
a  claim  for  damages  arising. nndor  one  contract  so  as  to  make  two  distinct  and 
substantive  causes  of  action." 

The  second  qnestion  presents  more  difficnlty.  We  quote  again 
from  U.  S.  V,  Behan,  supra: 

•The  dahoant  was  not  bound  to  go  for  profits,  even  though  he  comited  for 
them  in  his  petition.  He  might  stop  upon  a  showing  of  losses.  The  two  heads 
of  damage  are  distinct,  though  closely  related.  When  profits  are  sought,  a 
recovery  for  outlay  is  included,  and  something  more.  That  something  more  is 
the  profits.  If  the  outlay  equals  or  exceeds  the  amount  to  be  received,  of  course 
th-re  can  be  no  profits." 

It  is  clear  that  the  plaintiff  and  the  defendant,  in  entering  into 
the  contract  which  is  made  the  basis  of  this  action,  each  had  in  con- 
templation not  only  the  outlay  of  expenses  and  personal  service  to 
be  contributed  by  the  plaintiff,  but,  and  equally,  the  earning  of  profits 
from  the  per  cent,  on  the  premiums  to  be  allowed  the  plaintiff  as  his 
sole  compensation  for  his  expenditures  and  service.  As  was  said  in 
the  case  of  Dennis  v.  Maxfield,  supra: 

"These  earnings  or  profits  were  therefore  within  the  direct  contemplation  of 
the  parties  when  the  contract  ;wa8  entered  into.  They  are  undoubtedly  in  their 
nature  ccmtingent  and  speculative,  and  difficult  of  ascertainment;  but,  being 
made  by  express  agreement  of  the  parties  of  the  essence  of  the  contract,  we 
do  not  see  how  they  can  be  excluded  in  ascertaining  the  compensation  to  which 
the  plaintlflt  is  entitled.  Would  it  be  a  good  bar  to  a  claim  for  damages  for 
breach  of  articles  of  co-partnership  that  the  profits  of  the  contemplated  busi- 
ness were  uncertain,  contingent,  and  difficult  of  proof,  and  could  it  be  held  for 
this  reason  that  no  recovery  could  be  had  In  case  of  a  breach  of  such  a  con- 
tract? Or,  in  an  action  on  a  policy  of  insurance  on  profits,  would  it  be  a  valid 
defense,  in  the  event  of  loss,  to  say  that  no  damages  could  be  claimed  or 
proved,  because  the  subject  of  insurance  was  merely  speculative,  and  the  data 
on  which  the  profits  must  be  calculated  were  necessarily  inadequate  and  in- 
BufiSclent  to  constitute  a  safe  basis  on  which  to  rest  a  claim  for  indemnity? 
The  answer  is  that  in  such  cases  the  parties,  having  by  their  contract  adopted 
a  contingent,  uncertain,  and  speculative  measure  of  damages,  must  abide  by  it, 
and  courts  and  juries  must  approximate  as  nearly  as  possible  to  the  truth  in 
endeavoring  to  ascertain  the  amount  which  a  party  may  be  entitled  to  recover 
on  such  a  contract  in  the  event  of  a  breach.  If  this  is  not  the  rule  of  law,  we 
do  not  see  that  there  is  any  alternative  short  of  declaring  that  where  parties 
negotiate  for  compensation  or  indemnity  in  the  form  of  an  agreement  for  prof- 
Its,  or  a  share  of  them,  no  recovery  can  be  had  on  such  a  contract  in  a  court 
of  law, — a  proposition  which  is  manifestly  absurd." 

In  the  case  of  Bagley  v.  Smith,  10  N.  Y.  489,  in  which  claim  for 
damages  for  loss  of  profits  by  the  wrongful  dissolution  of  a  partner- 
ship was  sought,  the  judge  who  delivered  the  opinion  of  the  court 
said: 

"The  object  of  commercial  partnership  is  profit.  This  is  the  motive  upon 
which  men  enter  into  the  relation.  The  only  legitimate  beneficial  consequence 
of  continuing  a  partnership  is  the  malving  of  profits.  The  most  direct  and 
legitimate  ii^urious  consequence  which  can  foUow  upon  an  unauthorized  dis- 
solution of  a  partnership  is  the  loss  of  profits.  Unless  that  loss  can  be  made 
up  to  the  injured  party,  it  is  idle  to  say  that  any  obligation  is  imposed  by  a 
contract  to  continue  a  partnership  for  a  fixed  period.  The  loss  of  profits  is  one 
of  the  common  grounds,  and  the  amount  of  profits  lost  one  of  the  common 
measures  of  the  damages  to  be  given  upon  a  breach  of  contract."  ^  ^ 
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In  Insurance  Oo.  v.  Nexsen,  84  Ind.  347,  it  was  held  that,  in  a  suit 
by  an  agent  against  an  insurance  company  for  damages  resulting 
from  his  wrongful  discharge  during  the  existence  of  the  contract,  his 
recovery  is  not  restricted  merely  to  commissions  on  premiums  col- 
lected prior  to  his  dismissal,  but  may  include  the  probable  value  of 
the  renewals  on  policies  obtained  by  him,  upon  which  future  pre- 
miums would,  in  the  ordinary  course  of  business,  be  received  by  the  in- 
surance oomx)any. 

In  TEitchcock  v.  Knights  of  Maccabees  (Mich.)  58  N.  W.  640,  on 
a  trial  of  an  action  against  a  mutual  benefit  society  for  breach 
of  contract,  the  plaintiff  showed  that  he  was  employed  by  the 
defendant  to  establish  lodges  in  an  exclusive  territory,  at  his  own 
expense,  and  what  his  proportion  of  the  membership  fees  and  per 
capita  dues  would  have  been,  had  he  established  the  lodges  estab- 
lished by  defendant  in  his  territory  during  the  unexpired  term  for 
which  he  was  employed,  and  the  cost  of  like  work  he  had  already 
done.  Held,  that  the  <iuestion  of  his  damages  should  have  been 
submitted  to  the  jury.    In  the  opinion  the  court  say: 

"In  case  of  a  breach  by  plaintiff,  defendant  could  perform  the  work,  and  re- 
cover as  damages  the  difference  between  the  price  agreed  upon  and  the  cost  of 
completion.  In  case  of  a  breach  by  defendant,  the  profits  lost  constitute  the 
legitimate  measure  of  damages.  The  law  is  not  so  blind  to  justice  as  not  to 
require  the  defendant  to  respond  in  damages,  if  there  is  any  reasonable  basis 
for  their  ascertainment  There  is  no  presumption,  legal  or  otherwise,  that  the 
plaintiff  could  not  have  completed  the  work.  The  defendant  was  satisfied  with 
the  success  of  the  plaintiff.  It  is  a  fair  presumption  that  he  would  have 
succeeded.  It  is  a  fair  inference  from  the  evidence  that  the  defendant's  olBcers 
broke  the  contract  because  of , the  success,  and  the  belief  that  they  could  secure 
the  accomplishment  of  the  wotk  cheaper,  which  they  in  fact  did.  The  defend- 
ant took  charge  of  the  work  which  the  plaintiff  had  done,  and  completed  it 
The  defendant  may  not  now  say,  'It  is  true,  I  completed  the  work,  but  there 
is  no  certainty  you  could.*  •  •  •  It  has  been  demonstrated  not  only  that 
the  work  could  be,  but  that  it  has  been,  done.  It  is  a  fair  inference  that  it 
could  have  been  done  as  well  by  the  plaintiff  as  by  the  defendant  One  ele- 
ment of  damage  is  established  by  the  contract,  and  the  evidence  from  the 
defendant's  own  books,  namely,  the  amount  agreed  to  be  paid,  and  the  benefits 
reaped  by  it  The  only  other  element  is  the  cost  of  doing  the  work,  which, 
deducted  from  the  amount  to  be  paid,  would  establish  the  profits.  The  ex- 
pense of  what  plaintiff  did  is  some  evidence  upon  which  to  base  a  Judgment 
of  the  expense  of  doing  the  rest  of  the  work.  If  that  be  the  only  evidence 
as  to  the  cost,  and  plaintiff  can  establish  by  experience  that  it  is  more  difficult 
and  expensive  to  accomplish  the  first  part  of  the  work  than  the  last  part, 
defendant  cannot  complain  if  the  jury  take  that  as  a  basis  to  determine  the 
cost.  On  the  contrary,  such  a  basis  would  be  favorable  to  the  defendant; 
and,  if  this  were  the  only  basis,  we  think,  under  the  circumstances  of  this 
case,  it  was  sufficient  to  justify  a  submission  of  the  case  to  the  jury.  He  who 
breaks  his  contract  may  not  deny  to  the  injured  party  the  fair  inferences  to 
be  drawn  from  the  part  performed." 

In  LewiB  v.  Insurance  Ck).,  61  Mo.  534,  the  action  was  to  recover 
damages  for  breach  Of  a  contract  by  the  provisions  of  which  the 
plaintiff  agreed  to  work  exclusively  for  the  insurance  company  for 
the  term  of  five  years,  and  also  bound  himself  to  work  the  territory 
with  a  full  corps  of  energetic  and  reliable  agents.  He  had  all  the 
authority  of  a  general  agent  in  soliciting  insurance  and  collecting 
premiums.  As  a  compensation  for  his  services  and  expenditures,  he 
was  to  have  a  certain  per  cent,  on  premiums,  as  specified  in^the  con- 
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tract.  .  The  plaintiff  was  only  permitted  to  conduct  his  agency  about 
half  the  time  agreed  on  by  the  stipulation;  the  defendant  having 
voluntarily  sold  and  transferred  the  whole  of  its  business  to  another 
company,  thereby  discontinuing  its  business  and  depriving  itself  of 
the  power  to  keep  and  perform  its  part  of  the  contract.  The  court 
held  that  the  inability  of  the  defendant  to  continue  its  business  was 
no  excuse  for  its  breach  of  the  contract  with  the  plaintiff,  who  could 
recover  such  damage  as  was  done  him  by  the  breach.  In  the  trial 
court  he  had  been  allowed  to  show  bow  much  he  had  realized  during 
the  existence  of  the  contract,  and  the  estimate  in  that  verdict  seems 
to  have  been  placed  upon  the  past  actual  earnings,  together  with  the 
testimony  of  actuaries  as  to  what  probably  would  be  the  value  of  the 
renewals  on  policies  already  obtained.  With  reference  to  the  ad- 
missibility and  value  of  this  testimony  the  court,  in  its  opinion,  says: 

"A  custom  or  usage  has  sprung  up  and  exists  with  Insurance  companies  by 
which  adjustments  are  made  as  to  the  value  and  renewals  of  policies  for  any 
given  length  of  time.  By  the  use  of  statistical  tables  and  comparisons,  a  re- 
markable degree  of  accuracy  obtains;  and,  where  a  connection  ceases  between 
an  agent  and  the  company,  it  is  the  only  mode  of  ascertaining  or  adjusting  the 
agent's  interest.  The  calculation  by  the  actuary  has  been  reduced  to  scientific 
principles,  and  it  must  be  resorted  to,  else  there  would  be  a  failure  of  justice, 
on  one.  hand,  or,  on  the  other,  the  damages  would  be  purely  speculative." 

Touching  a  further  feature  in  the  case,  we  find  this  language  in  the 
opinion: 

''The  plaintiff  was  permitted  to  show  the  amount  of  his  collections  from  time 
to  time  from  July  1,  1869,  to  March  1,  1872,  and  the  amount  of  his  commis- 
sions during  that  time,  both  in  the  aggregate  and  per  month,  on  the  average. 
These  commissions  were  all  paid,  and  it  is  evident  from  the  amount  of  the 
verdict  that  the  jury  must  have  considered  the  conunission  on  premiums  for 
the  above-named  period  as  a  fair  criterion  of  what  plaintiff  would  have  ealrned 
in  the  future  had  the  contract  not  been  broken.  Without  some  other  evidence 
of  tbe  probable  amount  of  the  business,  these  damages  would  be  t6o  much  of  a 
speculative  character.  The  new  business  might  depend  on  various  circumstan- 
ces, and  be  affected  by  numerous  contingencies;  and  these  should  be  shown, 
as  entering  into  the  computation  of  damages." 

In  Mueller  v.  Spring  CJo.  (Mich.)  50  N.  W.  319,  it  wa«  held  that 
where  the  plaintiff  had  been  constituted  the  defendant's  sole  agent 
for  the  sale  of  its  mineral  water  for  the  period  of  one  year,  within  a  •. 
detoed  territory,  and  before  the  year  expired  the  agency  was  trans- 
ferred to  another,  the  plaintiff's  measure  of  damages  was  the  profits 
he  might  have  realized  if  defendant  had  not  breached  its  contract,  and 
that,  in  arriving  at  the  amount  of  plaintiff's  damage,  proof  of  the 
actual  sales  of  water  by  the  new  agent  during  the  plain tiflPs  unexpired 
term  would  not  be  speculative.  In  this  connection  it  is  said  in  the 
opinion: 

"While  it  may  be  true  that  Mueller  could  not  have  disposed  of  as  much  of 
the  article  as  this  firm  did,  yet  the  amount  of  their  sales,  while  not  conclusive 
upon  defendant,  was  competent  evidence  to  go  to  the  jury  upon  the  question 
of  plaintiff's  damages.  It  would  have  been  proper  to  draw  out  upon  cross- 
examination  what  special  effort  had  been  made  by  this  firm  to  introduce  and 
push  this  commodity,  but  the  sales  for  the  season  named  may  have  been 
greater  than  for  the  previous  season,  because  of  a  demand  created  by  what 
MueUer  did,  rather  than  by  any  special  effort  by  this  firm.  Here  was  a 
commodity  of  which  defendant  was  the  sole  proprietor,  and  for  which  MueUer 
was  made  sole  agent    AU  of  this  conunodity  reaching  the  teirltflary  ^^^^rin](> 
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came  from  the  defendant  directly  to  Mueller,  and  through  his  agency.  The 
agency  of  the  firm  of  Bassett  &  L'Hommedleu  succeeded  that  of  Mueller. 
They  took  it  up  where  he  left  off,  and  continued  it  for  the  five  months  for  which 
he  was  to  enjoy  those  fruits.  Proof  as  to  the  amount  actually  sold  by  them  for 
that  fire  months  cannot  be  said  to  be  speculative." 

The  case  of  Wakeman  v.  Manufacturing  Co.,  101  N.  T.  205',  4  N.  E. 
264,  bears  so  close  an  analogy  to  the  case  at  bar,  and  tke  authority 
of  that  couri:  is  so  high,  as  to  justify  our  quoting  from  the  opinion  at 
considerable  length: 

*'Thi8  action  was  brought  to  recover  damages  for  the  breach  of  an  agree- 
ment made  in  the  city  of  New  York  in  February,  1878,  which  is  set  forth 
in  the  complaint  as  follows:  That  if  the  plaintiffs  shaU  succeed  in  placing  (that 
is  to  say,  selling)  fifty  of  the  defendant's  sewing  machines  to  one  firm  or  party 
in  the  republic  of  Mexico  during  the  next  trip  of  their  agent  to  that  country, 
then  about  to  be  made,  they  (the  plaintiffs),  for  every  fifty  machines  so  sold, 
shall  have  the  sole  agency  for  the  sale  of  the  defendant's  sewing  machine^  in 
that  locality  and  its  vicinity  in  that  republic;  and  the  defendant  should  fur- 
nish to  the  plaintiffs  machines  at  the  lowest  net  gold  prices.'  The  defendant 
denied  the  agreement,  but  the  Jury  found  it  substantially  as  alleged,  and  It  is 
conceded  that  we  must  assume  here  that  such  an  agreement  was  made.  The 
plaintiffs  at  once  entered  upon  the  performance  of  the  agreement,  purchased  a 
sample  machine  of  the  defendant,  caused  their  agent  to  be  instructed  in  its 
mechanism  and  management,  and  then  sent  him  to  Mexico.  After  reaching 
there  he  sold  fifty  machines  to  one  Mead,  of  San  Luis  Potosi,  on  his  promise 
to  Mead  that  he  should  be  the  general  agent  of  the  defendant  for  that  locality 
and  its  vicinity.  The  order  for  the  fifty  machines  was  sent  to  the  defendant 
and  filled  by  it,  and  those  machines  were  forwarded  to  Mexico  and  paid  for. 
Shortly  thereafter  plaintiffs'  agent  made  another  sale  of  fifty  machines  for  an- 
other locality  in  Mexico,  and  an  order  for  those  machines  was  sent  to  the  de- 
fendant, which  it  absolutely  refused  to  fiU.  Plaintiffs'  agent  procured  another 
order  for  one  machine,  and  sent  that  to  the  defendant,  which  it  also  refused 
to  fill;  and  then  it  refused  to  fiU  any  farther  orders  from  the  plaintiffs  or  their 
agents,  and  absolutely  refused  to  perform  and  repudiated  its  agreement  Upon 
the  trial  of  the  action  the  plaintiffs  made  various  offers  of  evidence  to  show  the 
value  of  their  contract. with  the  defendant,  the  most  of  which  were  excluded. 
In  his  charge  to  the  jury  the  Judge  held,  as  matter  of  law,  that  the  plaintiffs 
could  recover  damages  only  for  the  refusal  of  the  defendant  to  fill  the  orders 
actually  given;  and,  the  plaintiffs'  profits  having  been  shown  to  be  $4  <m  a 
machine,  their  recovery  was  thus  limited  to  $204.  They  excepted  to  the  rule 
of  damages  thus  laid  down,  and  the  sole  question  for  our  determination  is 
what,  upon  the  facts  of  this  case,  was  the  proper  rule  of  damages?  Were 
the  plaintiffs  confined  to  the  damages  suffered  by  them  in  consequence  of  the 
refusal  of  the  defendant  to  fill  the  two  orders  for  fifty-one  machines,  or  were 
they  entitled  also  to  recover  the  damages  which  they  sustained  by  a  total 
breach  of  the  agreement  on  the  part  of  the  defendant?  The  judge  limited  the 
damages,  as  stated  in  his  charge,  because  any  further  allowance  of  damages  for 
the  breach  of  the  agreement  would,  as  he  claimed,  be  merely  speculative  and 
imaginary.  It  is  frequently  difficult  to  apply  the  rules  of  damages,  and  to 
determine  how  far  and  when  opinion  evidence  may  be  received  to  prove  the 
amount  of  damages,  and  the  difficulty  is  encountered  in  a  marked  degree  in 
this  case.  One  who  violates  his  contract  with  another  is  liable  for  all  the^ 
direct  and  proximate  damages  which  result  from  the  violation.  The  damages 
must  be  not  merely  speculative,  possible,  and  imaginary,  but  they  must  be 
reasonably  certain,  and  such  only  as  actually  follow  or  may  follow  from  the 
breach  of  the  contract.  They  may  be  so  remote  as  not  to  be  directly  tracea- 
ble to  the  breach,  or  they  may  be  the  result  of  other  intervening  causes,  and 
then  they  cannot  be  allowed.  They  are  nearly  always  involved  in  some  un- 
certainty and  contingency.  Usually  they  are  to  be  worked  out  in  the  future, 
and  they  can  be  determined  only  approximately  upon  reasonable  conjectures 
and  probable  estimates.  They  may  be  so  uncertain,  contingent,  and  imaginary 
as  to  be  incapable  of  adequate  proof;   and  then  they  cannot  be  Jiiipcovered. 
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because  they  cannot  be  proved.  But  when  it  Is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  and  the  only  uncertainty  is  as  to  their 
amount,  there  can  rarely  be  good  reason  for  refusing,  on  account  of  such  un- 
certainty, any  damages  whatever  for  the  breach.  A  person  violating  his  con- 
tract should  not  be  permitted  entirely  to  escape  liability  because  the  amount 
of  the  damages  which  he  has  caused  is  uncertain.  It  is  not  true  that  loss 
of  profits  cannot  be  allowed  as  damages  for  a  breach  of  contract.  Losses 
sustained  and  gains  prevented  are  proper  elements  of  damage.  Host  con- 
tracts are  entered  into  with  the  view  to  future  profits,  and  such  profits  are 
in  the  contemplation  of  the  parties,  and,  so  far  as  they  can  be  properly  proved, 
they  may  form  the  measure  of  damage.  As  they  are  prospective,  they  must, 
to  some  extent,  be  uncertain  and  problematical,  and  yet  on  that  account  a 
person  complaining  of  breach  of  contract  is  not  to  be  deprived  of  all  remedy. 
It  is  usually  his  right  to  prove  the  nature  of  his  contract,  the  circumstances 
surrounding  and  following  its  breach,  and  the  consequences  naturally  and 
plainly  traceable  to  It;  and  then  it  is  for  the  jury,  under  proper  instructions  as 
to  the  rules  of  damages,  to  determine  the  compensation  to  be  awarded  for  the 
breach.  When  a  contract  is  repudiated,  the  compensation  of  the  party  com- 
plaining of  its  repudiation  should  be  the  value  of  the  contract.  He  has  been 
deprived  of  his  contract,  and  he  should  have  in  lieu  thereof  its  value,  to  be 
ascertained  by  the  application  of  rules  of  law  which  have  been  laid  down  for 
the  guidance  of  courts  and  jurors.  [The  Judge  then  reviews  and  cites  a  num- 
ber of  reported  cases,  and  thereafter  proceeds  with  his  opinion.)  It  is  quite 
clear  that  the  rules  of  damages  having  the  sanction  of  these  authorities  were 
violated  upon  the  trial  of  this  action.  The  plaintiffs  had  the  right,  under 
their  agreement,  to  establish  agencies  for  the  sale  of  defendant's  machines 
anywhere  in  Mexico  where  they  could  sell  fifty  machines.  An  agency,  when 
thus  established,  was  to  be  exclusive,  and  was  to  have  some  permanency.  It 
could  not  be  broken  up  at  the  will  of  the  defendant,  without  some  default  on 
the  part  of  the  plaintiffs.  That  the  agreement  had  some  value  to  the  plain- 
tiffs is  very  clear,  and  of  that  value,  whatever  It  was,  they  were  deprived  by 
the  act  of  the  defendant.  It  is  quite  true  that  that  value,  or,  in  other  words, 
the  damages  caused  to  the  plaintiffs  by  the  total  breach  of  the  agreement  by 
the  defendant,  is  quite  uncertain  and  difficult  to  be  estimated.  But  the  diffi- 
culty is  not  greater  than  it  was  in  several  of  the  cases  above  cited.  There 
are  some  facts  upon  which  a  jury  could  base  a  judgment,  not  certain  nor 
strictly  accurate,  but  sufficiently  so  for  the  administration  of  Justice  in  such 
a  case.  The  agent  whom  plaintiffs  sent  to  Mexico  was  apparently  intelli- 
gent, capable,  and  well  acquainted  with  Mexico.  .  Machines  could  be  delivered 
there  for  about  $30  per  machine,  and  could  then  be  sold  at  retail  for  about 
$125.  The  profit  of  the  plaintiffs  on  each  machine  was  about  $4.  Plaintiffs' 
agents  readily  made  sales  of  one  hundred  and  one  machines,  and  were  a1t>out 
to  make  other  ^ales.  One  of  defendant's  agents  subsequently  sold  in  a  single 
city  twenty  machines  in  six  months,  at  $125  each.  The  plaintiffs  had  estab- 
lished two  agencies,  and  to  the  value  of  such  agencies,  at  least,  they  were 
entitled.  Mead,  who  had  one  of  the  agencies,  testified  that  he  had  made 
arrangements  with  several  parties  to  sell  the  machines;  that  he  had  all  the 
facilities  for  canning  on  an  extensive  and  profitable  business,  and  was  well 
acquainted  with  the  country.  The  population  of  several  of  the  Mexican  cities 
In  which  plaintiffs'  agent  was  engaged  in  establishing  agencies  was  shown. 
From  all  these  and  other  facts  proved,  it  cannot  be  doubted  that  the  plaintfffs 
suffered  damages  to  at  least  several  hundred  dollars,  and  they  should  not 
have  been  deprived  of  the  damages  which  they  made  to  appear  because  they 
could  not  make  dear  the  full  amount  of  their  damages.  All  the  facts  should 
have  been  submitted  to  the  Jury,  with  proper  instructions;  and  their  verdict, 
not  based  upon  mere  speculation  and  possibilities,  but  upon  the  facts  and  cir- 
cumstances proved,  would  have  approached  as  near  the  proper  measure  of 
justice  as  the  nature  of  the  case  and  the  infirmity  which  attaches  to  the  ad- 
ministration of  the  law  will  admit" 

From  the  nature  of  the  case,  the  language  of  the  contract,  and  all 
the  dealings  of  the  parties,  it  is  clear  that  the  provision  naming  10 
years  from  the  date  of  the  original  contract,  and  afterwards  extend-^^Tp 
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ing  it  to  10  years  from  the  23d  of  March,  1896,  is  of  the  essence  of  the 
contract.  It  is  equally  apparent,  from  the  same  premises,  that  the 
provision  which  stipulated  that  the  defendant  company  should  not 
appoint  other  agents  within  the  manager's  territory,  unless  he  neg- 
lected or  refused  to  thoroughly  develop  and  work  the  same,  is  like- 
wise of  the  essence  of  the  contract  between  these  parties.  It  follows, 
therefore,  that  if  the  proof  supports  the  plaintiflPs  allegation  as  to 
his  faithful  performance  of  his  covenants  in  the  contract  up  to  De- 
cember   ,  1896,  the  action  of  the  defendant  at  that  date  in  em- 
ploying other  agents  and  agencies  to  work  the  territory  assigned  to 
the  plaintiff  was  a  breach  of  the  contract  on  the  part  of  the  defendant 
which  rendered  the  defendant  liable  for  such  damages  as  directly  re- 
sulted therefrom.  Assuming  that  the  alleged  breach  of  the  contract  is 
supported  by  the  proof,  the  plaintiff  having  elected  to  go  for  damages 
for  the  breach  of  the  contract,  the  first  and  most  obvious  damage 
to  be  shown  is  the  amount  which  he  has  been  induced  to  expend  on 
the  faith  of  the  contract,  including  a  fair  allowance  for  his  own  time 
and  services;  and  it  does  not  lie  in  the  mouth  of  the  defendant  to 
say  that  he  has  not  been  damaged  at  least  to  that  amount,  unless  it 
can  show  that  the  expenses  which  the  plaintiff  incurred  were  extrava- 
gant and  unnecessary  for  the  purpose  of  carrying  out  the  contract. 
On  reason  and  authority,  we  are  of  opinion  that  the  plaintiff  may,  as 
he  does,  seek  to  recover  for  loss  of  profits.  The  law  no  more  than 
equity  will  endure  the  thought  that  it  was  in  the  contemplation  of  the 
defendant  that  the  plaintiff  should  work  for  naught;  and,  as  the 
contract  expressly  provides  that  he  shall  get  no  compensation  other 
than  the  specified  rate  of  per  cent,  on  the  first  and  subsequent 
premiums  on  the  policies  of  insurance  issued,  it  was  necessarily  in  the 
contemplation  of  the  parties  that  a  breach  of  the  contract  upon  the 
part  of  the  defendant  would  inflict  upon  the  plaintiff  this  loss  of 
profits.  As  the  recitals  in  the  judgment  plainly  show,  the  case  went 
off  in  the  circuit  court  substantially  on  the  demurrer  to  the  petition. 
The  record  of  the  judgment  indicates  that  probably  no  testimony 
was  offered  by  either  party,  and,  if  testimony  was  in  fact  heard,  it  is 
certain  that  the  judge  did  not  reach  a  consideration  of  it,  because  the 
case,  as  it  was  made  in  the  pleadings,  did  not,  according  to  his  view 
thereof,  present  a  cause  of  action.  It  is  likely  that  his  oral  announce- 
ment in  passing  on  exception  7  so  clearly  indicated  to  the  parties 
that  the  issues  made  by  the  exceptions  would,  in  the  court's  judgment, 
conclude  the  plaintiff's  right  to  recover,  that  it  induced  the  parties 
to  make  and  file  the  stipulation  waiving  a  jury  on  that  trial.  It  ap- 
pearing so  distinctly  that  the  judge  did  not  reach  such  a  consideration 
of  the  case  as  required  or  permitted  him  to  pass  on  the  issues  of  fact 
made  by  the  pleadings,  we  have  to  assume,  as  his  action  does  assume, 
that  all  the  allegations  of  the  plaintiff  with  reference  to  his  perform- 
ance of  the  contract  and  the  defendant's  breach  thereof  are  true. 
This  being  so,  the  plaintiff  is  entitled  to  recover  the  value  of  his  con- 
tract at  tiie  time  of  the  breach.  The  parties,  having  contracted  in 
•  contemplation  of  the  plaintiff  making  profits  to  compensate  him  for 
{ his  outlay  and  personal  service,  have  themselves  stipulated  the  stand- 
ard for  fixing  such  profits  on  the  work  contracted  to  be  dona;  thus 
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leaving  as  the  only  uncertain  element  in  the  investigation  the  amount 
of  work  actually  done,  or  which  the  plaintiff  with  reasonable  proba- 
bility  might  and  would  have  done  but  for  the  breach  of  the  contract 
by  the  defendant 

This  inquiry  in  this  case  has  two  bi^anches:  First,  to  find  the 
amount  of  profit  which  the  plaintiff,  under  the  stipulations  of  the  con- 
tract, is  entitled  to  receive  on  all  premiums  subsequent  to  the 
premium  for  the  first  year  on  the  policies  actually  written  through  the 
agency  of  the  plaintiff  and  his  employ^  prior  to  the  date  of  the 
breach  of  the  contract  by  the  defendant.  It  is  evident  that  all  the 
schemes  of  insurance  referred  to  in  the  contract  to  be  offered  to  the 
public  contemplated  the  keeping  of  the  policies  alive  by  payments 
made  from  time  to  time  subsequent  to  the  first  year's  premium.  Be- 
tween the  parties  to  the  contract,  the  presumption  is  that  the  policies 
would  be  kept  alive,  and  these  subsequent  payments — ^^'renewal 
premiums,"  as  they  are  called — would  be  received  by  the  defendant 
company.  The  conduct  of  that  company  in  breaching  the  contract 
entitles  the  plaintiff  to  this  presumption,  and  puts  upon  the  defend- 
ant the  burden  of  showing  the  contrary,  if  it  exists,  and  the  extent 
to  which  it  does  exist.  80  all  uncertainty  is  eliminated  from  this 
branch  of  the  plaintiff's  claim  for  loss  of  profits.  As  to  the  other 
branch,  assuming,  as  we  must  for  the  present  do,  that  the  defendant 
breached  the  contract  as  alleged  in  the  petition,  entered  the  territory 
allotted  to  the  plaintiff,  and  has  through  other  agents  and  agencies 
since  the  date  of  the  breach  written  a  large  amount  of  other  insur- 
ance, such  as  the  contract  l)etween  the  parties  contemplated  would  be 
obtained  by  and  through  the  action  of  the  plaintiff  and  his  sub- 
agents,  the  amount  of  such  insurance  so  taken  and  carried  by  the 
defendant  up  to  the  time  of  the  trial  may  be  exactly  shown  by  the 
testimony  of  the  managing  agents  of  the  defendant,  or  by  its  books,  or 
by  both,  which  at  this  day  the  plaintiff  has  a  right  to  call  for  and  de- 
mand as  well  in  an  action  at  law  as  formerly  in  a  suit  in  equity. 
There  can  be,  therefore,  no  substantial  difficulty  in  arriving  at  this 
amount,  at  least  with  substantial  accuracy;  and,  the  amount  having 
been  found,  the  terms  of  the  contract  between  the  parties  fix  the 
standard  for  measuring  the  interest  which  the  plaintiff  would  have 
had  therein,  had  he  been  permitted  to  do  the  work  as  his  contract 
contemplated.  Whether  he  could,  and  with  reasonable  probability 
would,  have  done  all  or  a  definite  portion  of  this  work,  had  the  de- 
fendant not  breached  the  contract,  is  a  proper  subject  for  the  finding 
of  a  jury  on  the  proof  that  may  be  offered  as  to  the  means  which  the 
plaintiff  had  organized  and  was  using  for  the  efficient  prosecution  of 
this  work,  compared  with  the  means  and  effort  which  the  defendant 
has  used  in  its  accomplishment  of  the  work  so  done  by  it  in  the  terri- 
tory allotted  to  the  plaintiff.  He  is  not  necessarily  or  even  probably 
entitled  to  receive  the  full  specified  rate  of  per  cent,  on  the  first  year's 
and  subsequent  premiums  paid  and  to  be  paid  on  policies  so  issued  by 
the  defendant  through  its  other  agents  and  agencies;  for  some  de-. 
duction  must  necessarily  be  made  on  account  of  the  fact  that  he  could 
incur  no  current  expenses,  nor  render  any  personal  service,  in  the 
procurement  of  this  insurance  thus  obtained  by  the  defendant  through    j 
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its  other  agents  and  agencies.  The  condition  of  the  basiness  in  Texas 
at  the  time  of  the  breach;  the  means  that  had  been  used  and  were 
being  used  by  the  plaintiff  to  work  the  territory  allotted  to  him;  the 
machinery  which  he  had  organized  for  the  purpose  of  that  work;  the 
reasonable  cost  of  its  continued  operation;  the  extent  of  the  territory 
allotted  to  him;  the  number  of  persons  therein  who  were  fit  subjects 
for  such  insurance  as  the  defendant  proposed  to  write;  the  reasonable 
relative  proportion  of  cost  for  the  first  year  of  organizing  the  busi- 
ness and  putting  it  in  operation,  to  the  cost  of  continuing  its  conduct 
during  the  subsequent  years;  the  machinery  actually  used  by  the 
defendant  after  it  entered  the  territory  allotted  to  the  plaintiff,  and 
its  success,  through  the  use  of  this  machineiy  and  the  agencies  it 
established,  in  obtaining  applicants  for  insurance  and  holders  for  its 
policies, — should  all  be  given  to  the  jury,  under  the  proper  instruc- 
tions of  the  court,  that  tiie  panel  of  12  reasonable  men,  in  the  effort 
to  do  justice  between  the  parties,  may  find,  from  a  full  consideration 
of  the  relations  of  the  parties,  and  their  respective  relations  to  the 
work,  as  shown  by  the  proof,  the  reasonable  amount  of  damage  that 
the  plaintiff  has  suffered  by  the  defendant's  breach  of  the  contract. 
This  indication  of  the  elements  of  proof  to  be  admitted  in  the  case  is 
not,  and  is  not  intended  to  be,  exhaustive.  Other  kindred  matter  may 
and  doubtless  will  be  offered.  The  subject  is  not  one  for  what  i's 
technically  called  "expert  testimony.^  Witnesses  should  not  be  per- 
mitted to  give  what  may  properly  be  called  "opinion  evidence"  as  to 
the  value  of  the  contract  at  the  date  of  its  breach.  Where,  however, 
witnesses  have  had  actual  experience  in  the  transaction  of  such  busi- 
ness, their  testimony  as  to  the  particulars  and  result  of  that  experi- 
ence is  not  necessarily  "opinion  evidence,"  within  the  meaning  of  the 
term  as  here  used,  but  may  be  direct  evidence  to  a  substantial  fact 
bearing  directly  upon  the  issues  here  involved, — ^as,  for  instance,  the 
showing  of  the  reasonable  expectancy  of  continuing  in  force  a  definite 
proportion  of  the  amount  of  insurance  issued  on  the  various  schemes 
or  classes  of  insurance  contemplated  in  the  contract  between  these 
parties  to  have  been  issued  by  the  defendant.  The  aggregate  amount 
of  damage,  if  any,  found  by  the  jury  on  both  branches  of  this  inquiry, 
must  exceed  the  amount  of  the  plaintiff's  outlay  of  capital  and  person- 
al service,  as  hereinbefore  indicated,  in  order  to  show  any  recoverable 
profits  lost  to  the  plaintiff;  for  if  that  outlay  was  made  in  good 
faith,  and  is  not  shown  by  the  defendant  to  have  been  extravagant 
and  unnecessary  for  the  purpose  of  carrying  out  the  contract,  it  must 
be  recoverable  in  any  event.  Assuming,  as  we  have  said  we  must  for 
the  purpose  of  this  hearing,  that  the  proof  will  support  the  allega- 
tions of  the  petition  in  reference  to  the  breach  of  the  contract  by 
the  defendant,  unless  the  loss  of  profits  as  found  by  the  jury  shall  ex- 
ceed this  amount  for  outlay  and  personal  service,  the  plaintiff  can 
make  no  further  recovery  on  the  basis  of  loss  of  profits.  If,  however, 
the  jury  find  that  by  tbe  breach  of  the  contract  the  plaintiff  has 
.  suffered  loss  of  profits  to  an  amount  in  excess  of  the  amount  that  the 
proof  shows  he  is  entitled  to  recover  for  outlay  of  personal  service 
and  expenses,  he  may,  in  addition  thereto,  recover  such  excess  of  dam- 
ages so  incurred  and  found  by  the  juiy  on  account  of  hnsKloss  oi 
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profits.  Of  conrae,  if  the  proof  does  not  sapport  the  plaintifTs  allega- 
tions as  to  hiB  performance  of  the  covenants  binding  him  in  the  con- 
tract, then  no  breach  thereof  by  the  defendant  has  been  shown,  and 
the  plaintiff  can  have  no  recovery  in  this  action. 

We  are  of  opinion  that  the  views  we  have  here  expressed  are  snp- 
ported  by  the  cases  of  high  authority  which  we  have  partially  re- 
viewed in  the  foregoing  opinion,  and  the  many  citations  of  other 
precedents  to  which  the  cases  we  have  reviewed  refer,  many  of  which 
we  have  carefully  ezamiiied.  Our  decision  is,  therefore,  that  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  it  to  award  the  plaintiff  a  new  trial,  and 
thereafter  to  proceed  acc<Hrding  to  law,  and  in  conformity  to  the  views 
expressed  in  this  opinion. 


UNITED  STATES  v.  FRBBL. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  78. 

FanrczPAL  ahd  Subbtt— Relbasb  op  ^ubbtt— Alteration  of  Contract. 

Where  a  contract  for  the  construction  of  a  dry  dock  for  the  United  States, 
*to  be  located  at  such  place  on  the  water  line  of  the  navy  yard,  Brooklyn, 
N.  Y.,  as  shall  be  designated  by  the  party  of  the  second  part,"  had  at- 
tached thereto  and  made  a  part  thereof  the  plans  and  speclflcations  for 
the  dock,  reserving  the  right  to  the  United  States  to  make  changes  In  such 
plans  and  spedflcatlMis,  the  difference  In  the  contract  price  on  account  of 
any  snch  changes  to  be  determined  as  therein  provided,  and  contained  a 
further  provision  that  "no  change  herein  provided  for  shall  in  any  manner 
affect  the  validity  of  this  contract,"  a  supplemental  contract,  changing 
the  location  of  the  entire  dry  dock  from  the  water  line,  as  fixed  by  the 
Initial  contract,  to  a  point  64  feet  Inland,  and  requiring  the  contractor  to 
make  all  necessary  excavations  and  connections  with  the  water  at  an 
increased  payment  of  $5,000,  and  with  an  increased  time  for  performance, 
was  not  within  the  terms  of  such  provision,  but  was  a  change  in  substance 
of  the  contract,  not  contemplated  thereby,  which  released  the  sureties  on 
the  contractor's  bond,  who  did  not  assent  thereto,  from  liability. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

George  H.  Pettitt,  for  plaintiff  in  error, 

Howard  A.  Taylor  and  James  B.  Soley,  for  defendant  in  error. 

Before  WAUACE,  LACOMBE,  and  SHIPMAJSr,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  plaintiff 
in  the  court  below  to  review  a  judgment  for  the  defendant,  Freel, 
as  executor  of  Edward  J.  Freel,  entered  upon  a  demurrer  to  the  com- 
plaint. (C.  C.)  92  Fed.  299.  The  action  was  brought  to  recover  upon 
a  bond  executed  to  the  plaintiff  by  Edward  J.  Preel  as  surety  for 
one  Gillies,  whereby  Freel,  as  such  surety,  undertook  that  Gillies 
would  well  and  truly  perform  the  stipulations  of  a  contract  of  even 
date  therewith.  It  was  averred  in  the  complaint  that  Gillies  en- 
tered upon  the  performance  of  the  contract,  but'  thereafter  failed 
4md  neglected  to  fulfill  it,  to  the  damage  of  the  plaintiff.   ^  j 
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The  contract  referred  to  in  the  bond,  and  bearing  the  same  date, 
was  executed  by  Gillies  as  party  of  the  first  part  and  the  United 
States  as  party  of  the  second  part,  and  was  one  by  which  Gillies 
undertook  to  construct  a  dry  dock  for  the  United  States  at  the  price 
of  1412,000.  The  contract  contained,  among  others,  the  following 
clauses: 

"First.  The  contractor  will,  within  twenty  days  after  he  has  been  tendered 
the  possession  and  the  occupancy  of  the  site  by  the  party  of  the  second  part, 
commence,  and  within  tWenty-seven  calendar  months  from  such  date  construct 
and  complete,  ready  to  receive  vessels,  a  timber  dry  dock,  to  be  located  at  such 
place  on  the  water  line  of  the  navy  yard,  Brooklyn,  N.  Y.,  as  shall  be  desig- 
nated by  the  party  of  the  second  part." 

"Seventh.  The  construction  of  the  said  dry  dock  and  Its  accessories  and 
appurtenances  herein  contracted  for  shall  conform  in  all  respects  to  and  with 
the  plans  and  specifications  aforesaid,  which  plans  and  specifications  are 
hereto  annexed,  and  shaU  be  deemed  and  taken  as  forming  a  part  of  this  con- 
tract, with  the  like  operation  and  effect  as  if  the  same  were  incorporated  herein. 
No  omission  of  the  plans  or  specifications  of  any  detail,  object,  or  provision 
necessary  to  carry  this  contract  into  full  and  complete  effect  in  accordance  with 
the  true  intent  and  meaning  hereof  shall  operate  to  the  disadvantage  of  the 
United  States,  but  the  same  shall  be  satisfactorily  supplied,  performed,  and 
observed  by  the  contractor,  and  all  daims  for  extra  compensation  by  reason 
of  or  for  or  on  account  of  such  extra  performance  are  hereby,  and  in  considera- 
tion of  the  premises,  expressly  waived;  and  it  is  hereby  further  provided,  and 
this  contract  is  upon  the  express  condition,  that  the  said  plans  and  specifica- 
tions shaU  not  be  changed  In  any  respect  except  upon  the  written  order  of  the 
bureau  of  yards  and  docks;  and  that  if  at  any  time  it  shaU  be  found  advan- 
tageous or  necessary  to  make  any  change,  alteration,  or  modification  in  the 
aforesaid  plans  and  specifications,  such  change,  alteration,  or  modification  must 
be  agreed  upon  in  writing  by  the  parties  to  the  contract,  the  agreement  to  set 
forth  ftdly  the  reasons  for  such  change,  and  the  nature  thereof,  and  the  in- 
creased or  diminished  compensation,  based  upon  the  estim.ited  actual  cost 
thereof  which  the  contractor  shall  receive,  if  any:  provided,  that  whenever 
the  said  changes  or  alterations  would  increase  or  decrease  the  cost  by  a  sum 
exceeding  five  hundred  dollars  ($500)  the  actual  cost  thereof  shall  be  ascer- 
tained, estimated,  and  determined  by  a  board  of  naval  officers  to  be  appointed 
by  the  secretary  of  the  navy  for  the  purpose,  and  the  contractor  shall  be  bound 
by  the  determination  of  said  board,  or  a  majority  thereof,  as  to  the  amount 
of  increased  or  diminished  compensation  he  shall  be  entitled  to  receive  in  con- 
sequence of  such  change  or  changes:  provided,  further,  that  if  any  enlarge- 
ment or  increase  of  dimensions  shall  be  ordered  by  the  secretary  of  the  navy 
during  the  construction  of  said  dry  dock,  that  the  actual  cost  thereof  shaU  be 
ascertained,  estimated,  and  determined  by  a  board  of  naval  officers,  to  be 
appointed  by  the  secretary  of  the  navy,  who  shall  revise  said  estimate,  and  de- 
termine the  sum  or  sums  to  be  paid  the  contractor  for  the  additional  work 
that  may  be  required  under  this  contract:  and  provided,  also,  that  no  further 
payment  shall  be  made  unless  such  supplemental  or  modified  agreement  shall 
have  been  signed  before  the  obligation  arising  from  such  change  or  modifica- 
tion was  incurred,  and  until  after  its  approval  by  the  party  of  the  second  part: 
and  further  provided,  that  no  change  herein  provided  for  shaU  in  any  manner 
affect  the  validity  of  this  contract" 

June  16,  1893,  a  supplemental  contract  was  entered  into  between 
Gillies  and  the  United  States  to  lengthen  the  dry  dock  from  600 
feet,  as  called  for  in  the  specification,  to  670  feet.  It  provided  for 
additional  compensation  to  the  contractor  of  |45,556. 

August  17,  1893,  a  second  supplemental  contract  was  entered  into 
between  Gillies  and  the  United  States.  By  this  contract  **the  loca- 
tion of  the  drv  dock  now  being  constructed  at  the  United  States  navy 
yard  at  Brooklyn,  N.  Y.,  under  contract  with  the  said  Johnr^illies;T 
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party  of  the  first  part,"  was  changed,  and  Gillies,  stipulated  to  change 
its  location  to  one  64  feet  further  inland  "than  that  laid  down  and 
staked  out  when  the  said  contract  was  entered  into,"  and  to  perform 
all  the  additional  excavation  necessary,  and  supply  all  the  labor 
and  materials  incident  thereto.  By  this  contract  he  was  to  be  paid 
the  sum  of  15,063.83  as  full  compensation  for  the  additional  work 
and  materials.  Fred  was  not  a  party  to  either  of  the  supplementary 
contracts. 

The  demurrer  of  the  defendant  was  sustained  in  the  court  below 
upon  the  ground  that  Freel  was  discharged  from  his  obligation  as 
surety  for  the  performance  of  the  contract  by  the  change  introduced 
by  the  supplementary  contract  of  August  17,  1893,  whereby  a  new 
location  for  the  dry  dock  was  substituted  for  the  contract  location. 
The  very  careful  and  exhaustive  opinion  of  the  learned  judge  who 
decided  the  case  in  the  court  below  renders  unnecessary  any  ex- 
tended discussion  of  the  questions  presented  by  this  appeal. 

By  the  first  contract  the  site  of  the  dry  dock  was  to  be  on  the 
water  line,  at  some  point  to  be  thereafter  designated.  Its  location 
was  to  that  extent  definitely  fixed.  It  was  the  purpose  and  purport 
of  the  last  agreement  to  change  the  original  location,  which  was  to 
be  "at  such  a  place  on  the  water  line"  as  might  be  designated  by 
the  United  States,  to  a  place  not  on  the  water  line,  but  "sixty-four 
feet  further  inland."  This  change  necessarily  entailed  an  increased 
expense  upon  the  contractor,  as  was  recognized  by  the  extra  com- 
pensation allowed  him  in  the  agreement.  That  it  altered  the  re- 
quirements of  the  first  contract  in  matters  of  substance  is  self -evi- 
dent. 

The  proposition  is  elementary  that  the  obligation  of  a  surety  does 
not  extend  beyond  the  terms  of  his  undertaking,  and,  when  this  un- 
dertaking is  one  to  assure  the  performance  of  an  existing  contract, 
if  any  change  is  made  in  the  requirements  of  such  contract  in  mat- 
ters of  substance,  with<>ut  his  assent,  his  liability  is  extinguished. 
This  projposition  is  not  controverted  in  the  argument  for  the  plaintiff 
in  error,  but  the  contention  is  that  the  .change  which  was  made 
in  the  requirements  of  the  principal  contract  was  vrithin  the  con- 
templation of  that  contract,  and  therefore  was  sanctioned  by  the  un- 
dert^ing  of  the  surety.  If  the  provisions  of  the  principal  contract 
authorized  such  a  change,  undeniably  the  surety  assented  to  it  in  ad- 
vance. The  case  is  reduced  to  the  single  question  whether  the 
principal  contract  did  authorize  the  change.  This  inquiry  depends 
upon  the  effect  of  the  seventh  clause.  The  most  that  can  be  claimed 
for  that  clause  is  that  it  permits  the  party  of  the  second  part  to 
make  any  change,  alteration,  or  modification  "in  the  agreement, 
plans,  and  specifications,"  which  are  referi'ed  to  as  "annexed,"  and 
made  a  part  of  the  contract,  and  provides  that  no  such  change  shall 
in  any  manner  affect  the  validity  of  the  contract.  Whether  the 
clause  warrants  such  a  latitudinarian  construction  as  to  embrace  the 
extensive  dei>arture  from  the  plans  and  specifications  provided  for 
by  the  first  supplemental  contract,  we  do  not  determine.  We  are 
clear  that  it  does  not  warrant  the  change  made  by  the  last  supple- 
mental contract,  and,  that  being  so,  whether  the  first  change  was 
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authorized  is  a  question  which  does  not  require  decision.  The  plans 
and  specifications  mentioned  in  clause  7  are  not  set  forth  in  the 
complaint,  and  we  cannot  doubt  they  would  have  been  if  they  pur- 
ported in  the  remotest  degree  to  deal  with  the  location  of  the  site. 
The  context  shows,  however,  that  the  plans  and  specifications  men- 
tioned in  the  clause  are  those  which  relate  to  the  construction  of 
the  building,  its  accessories  and  appurtenances. 

The  supplemental  contract  does  not  purport  to  make  any  change 
in  the  plans  and  specifications  annexed  to  the  original  contract. 
It  recites  that  the  location  had  been  *^aid  do^-n  and  staked  out'' 
when  that  contract  was  entered  into,  and,  if  the  location  had  been 
shown  or  referred  to  in  the  plans  or  specifications,  that  recital  would 
have  been  unnecessary,  and  one  referring  to  the  plans  would  nat- 
urally have  been  inserted  instead. 

Undoubtedly  it  would  have  been  within  the  contemplation  of  the 
original  contract  to  change  the  location  of  the  dry  dock  from  the 
place  originally  laid  down  and  staked  out  to  any  other  place  upon 
the  water  line  of  the  navy  yard  which  might  have  been  thereafter 
designated  by  the  United  States.  The  terms  of  the  contract  would 
have  warranted  such  a  change,  because  they  provide  for  the  con- 
struction of  a  dry  dock  at  such  place  on  the  water  line  of  the  navy 
yard  "as  shall  be  designated"  by  the  United  States.  Such  a  change 
would  not  have  required  the  "additional  excavation  necessary  at  the 
entrance"  mentioned  in  the  supplemental  contract,  and  the  very  con- 
siderable incidental  extra  expense. 

We  agree  with  the  court  below  that  the  alteration  extinguished 
the  liability  of  the  surety.  The  demurrer  was  correctly  decided^  and 
the  judgment  is  affirmed. 


NBIDLINGBR  et  al.  v.  YOOST. 

(Circuit  Court  of  Appeals,  Second  Circuit    Jajiuary  5,  1900.) 

No.  68. 

1.  Appeal— Review— Ruling  oh  Motion  for  New  Trial. 

An  order  denying  a  motion  for  new  trial  1b  not  reviewable  by  writ  of 
error  In  the  federal  courts. 

2.  Master  and  Servant— Action  for  Injury  to  Servant— Evidence* 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
Injury  caused  by  his  clothing  being  caught  In  machinery  while  In  the  per- 
formance of  a  duty  directed  by  the  master,  It  Is  not  error  to  permit  an 
engineer,  who  was  familiar  with  the  machinery,  and  who  reached  plaintiff 
Immediately  after  the  injury,  to  testify  as  to  the  probable  manner  in  which 
the  accident  occurred. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit  court, 
Southern  district  of  New  York,  entered  upon  the  verdict  of  a  jury 
awarding,  to  defendant  in  error,  who  was  plaintiff  below,  the  sum 
of  15,000  damages  for  personal  injuries.  The  facts  sufQciently  appear 
in  the  opinion. 
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Eugene  L  Richards,  for  plaintiffs  in  error. 
William  P.  Maloney,  for  defendant  in  error. 

Before  LA.COMBE  and  HHTPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  defendants,  who  are  plaintiffs  in 
error,  owned  and  operated  a  malt  house,  and  the  plaintiff  was  in  their 
employ;  his  usual  duties  being  the  stirring,  straining,  and  turning  of 
malt  He  was  at  work  in  the  cellar,  in  the  larger  or  east  room,  which 
contained  vats,  and  two  sets  of  apparatus  known  as  "conveyors." 
This  conveyor  was  a  wooden  box  about  18  inches  square,  extending 
the  length  of  the  room,  6  feet  6^  inches  from  the  floor,  having  sus- 
pended within  it  a  shaft  wound  with  a  spiral  groove,  which  by  its 
revolutions  transferred  the  grain  from  one  end  of  the  room  to  the 
other.  On  the  top  of  the  box,  at  intervals  of  from  8  to  12  feet,  were 
holes  for  oiling  the  shaft  of  the  conveyor  where  it  revolved  through 
hangers  from  the  top  of  the  box.  All  these  holes  for  oiling  were  in 
the  large,  east  room,  where  plaintiff  was  regularly  employed.  The 
conveyor,  with  its  boxing,  ran  through  a  partition  wall  into  the  ad- 
joining or  machinery  room.  The  box  projected  a  little  way  into  this 
room,  and  the  shaft  continued  on  for  about  8  feet  from  the  wall,  until 
it  engaged,  by  a  gear  wheel,  with  gear  wheels  on  the  main  shaft, 
which  was  driven  by  the  engine.  There  were  no  holes  for  oiling  in 
so  much  of  the  conveyor  box  as  projected  into  this  room,  but  the 
place  of  engagement  of  the  gear  wheels  on  the  conveyor  shaft  with 
those  on  the  main  shaft  required  frequent  oiling.  On  the  day  of  the 
accident  the  plaintiff  was  engaged  in  his  usual  occupation  in  the 
large,  east  room,  when  the  superintendent  directed  him  "to  oil  the 
conveyor."  He  thereupon  got  an  oil  can,  a  lamp  from  the  engine 
room,  and  a  stepladder;  and,  commencing  at  the  end  of  the  conveyor 
furthest  from  the  west  room,  containing  the  machinery,  he  placed  the 
ladder  under,  and  poured  the  oil  into  the  oiling  places  on  the  top  of, 
the  conveyor  box.  Having  poured  oil  into  all  these  places,  he  pro- 
ceeded to  the  machinery  room,  and  was  about  to  oil  at  the  end  of  the 
conveyor  shaft  where  it  engaged  with  the  main  shaft,  when  in  some 
way  his  clothing  was  caught  by  the  moving  machinery,  and  he  was 
seriously  injured.  There  was  evidence  that  it  was  rather  dark  in 
that  part  of  the  cellar.  The  theory  of  the  action  was  that  plaintiff 
was  instructed  to  perform  a  service  outside  of  the  line  of  his  duty, 
which  exposed  him  to  a  danger  from  the  machinery  to  which  his  ordi- 
nary avocations  would  not  expose  him,  and  that  he  was  directed  to 
do  tills  without  proper  warning  and  instructions.  His  testimony  and 
that  of  his  principal  witness,  the  engineer,  tended  to  support  this 
theory.  The  fact  that  no  instructions  or  warnings  were  given  to  him 
is  not  disputed;  the  contention  of  the  superintendent  being  that 
he  did  not  expect  he  would  go  to  the  west  room,  and  that  he  had  told 
him  before  not  to  oil  the  wheels.  No  warnings  or  instructions  were 
needed  for  oQing  in  the  east  room.  There  it  was  a  perfectly  safe 
operation. 

The  first  point  argued  upon  this  review  is  that  the  verdict  should 
have  been  set  aside,  and  new  trial  ordered,  on  the  ground  that  the    t 
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verdict  was  against  the  weight  of  evidence.  This  need  not  be  dis- 
cussed. Orders  denying  motions  for  new  trial  are  not  reviewable  by 
writ  of  error  in  the  federal  courts. 

The  second  point  assigns  error  in  the  trial  judge  in  denying  a  motion 
to  direct  a  verdict  for  the  defendant  at  the  close  of  the  case.  The 
substance  of  this  is  the  contention  that  the  direction  given  to  plaintiff, 
viz.  "Oil  the  conveyor,"  could  not  fairly  be  construed  by  him  as  a 
direction  to  oil  elsewhere  than  in  the  east  room.  What  that  direc- 
tion implied  was  a  question  of  fact,  to  be  determined  upon  a  con- 
sideration of  all  the  evidence,  there  being  a  sharp  conflict  between 
some  of  the  witnesses.  The  jury  were  fully  and  properly  charged  on 
that  branch  of  the  case,  and  their  finding  must  be  taken  as  conclusive. 
It  would  have  been  error  in  the  trial  judge  to  have  withdrawn  that 
question  from  the  jury,  in  view  of  the  circumstauce  that  the  engineer, 
presumably  the  man  best  informed  as  to  nomenclature  of  the  me- 
chanical apparatus,  refers  to  the  conveyor  as  extending  to  the  place 
where  it  came  into  connection  with  the  wheel  on  the  shaft. 

The  proposition  next  advanced,  that  plaintiff  cannot  recover  be- 
cause he  cannot  point  out  the  precise  screw  or  cog  or  moving  part 
which  caught  him,  is  wholly  without  merit. 

The  question  of  contributory  negligence  was  fairly  for  the  jury, 
especially  in  view  of  the  testimony  of  the  engineer  as  to  the  difficulty 
which  would  be  encountered  by  an  inexperienced  man  undertaking  to 
oil  this  particular  part  of  the  apparatus.  The  engineer  testified  that 
he  protested  to  the  superintendent  against  the  proposed  assignment 
of  plaintiff  to  do  the  oiling,  on  the  ground  of  his  inexperience. 

We  see  no  error  in  allowing  the  engineer,  who  was  familiar  with 
the  minute  details  of  the  machinery,  and  who  came  almost  instantly 
after  the  catastrophe,  to  testify,  from  his  knowledge  of  the  ma- 
chinery and  the  situation  in  which  he  found  the  plaintiff,  "what  there 
was  on  the  shaft  that  could  have  caught  him."  The  judgment  of  the 
circuit  court  is  affirmed. 


HUNT  V.  FIDELITY  ft  CASUALTY  CX>.  OP  NBW  YORK. 
(Carcult  Court  of  Appeals,  Second  Circuit   January  6,  1900.) 

No.  4. 

1.  iNsiTRAKCE— Warranty. 

Provisions,  in  a  contract  of  Insurance  against  loss  through  embezzle- 
ment by  assured's  agent,  that  assured  wiU  make  monthly  comparison 
and  verification  of  cash  in  agent's  hands  with  his  accounts  and  vouchers, 
is  a  warranty. 

2.  Same— Qualification. 

Declaration  that  the  answers  in  an  application  for  insurance  against 
embezzlement  by  agent  are  true,  "to  the  best  of  the  Imowledge  and 
belief  of  assured,  does  not  qualify  the  effect  of  the  answer  that  assured 
will  make  monthly  comparison  and  verification  of  cash  in  agent's  hands 
with  his  accounts  and  vouchers. 
81  Same— Fulfillment  of  Warranty. 

Promise  of  assured  to  make  monthly  comparison  of  money  in  Its  agent* s 
hands  with  his  accounts  and  vouchers  is  not  fulfilled  by  a  monthly  com- 
parison of  the  checks  sent  it  by  him  by  the  accounts  and  vouchers  sent 
by  him  two  months  before. 


Digitized  by 


Google 


HUNT  V.  FIDELITY  A  CASUALTY   CX).  243 

4.  CCSTOM— QUALIPTINQ  CONTRACT. 

Where  a  written  contract  of  insurance  against  loss  by  embezzlement 
of  assured*s  agent  contained  a  plain  provision  for  monthly  comparison  of 
money  In  agent's  hands  with  his  accounts  and  vouchers,  it  cannot  be 
shown  that  it  is  not  the  custom  of  companies  engaged  in  the  same  busi- 
ness as  assured  to  go  to  an  agent's  office  and  examine  his  accounts, 
bank  book,  and  cash,  but  that  it  was  customary  to  examine  his  statements 
and  vouchers,  and  compare  them  with  his  remittances. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Jonathan  C.  Boss,  for  plaintiff  in  error. 
Chas.  C.  Nadal,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Upon  the  trial  of  this  action  the  court 
directed  a  verdict  for  the  defendant.  The  assignments  of  error  chal- 
lenge the  correctness  of  this  ruling. 

The  action  was  brought  upon  a  policy  of  insurance  issued  by  the 
defendant  to  the  People's  Fire  Insurance  Company  of  Manchester, 
N.  H.,  to  indemnify  the  latter  against  any  lose  that  might  occur 
through  the  embezzlement  of  one  Kingman,  its  general  agent  in  the 
city  of  New  York.  The  policy  was  issued  upon  a  declaration,  signed 
by  the  assured,  containing  statements  in  the  form  of  answers  to 
questions  relative  to  the  subject-matter  of  the  policy.  The  state- 
ments were,  by  the  terms  of  the  policy,  to  "constitute  an  essential 
part  and  form  a  basis  of  the  contract."  The  declaration  also  stated 
that  the  answers  were  true,  to  the  best  of  the  knowledge  and  belief 
of  the  assured,  and  were  to  be  taken  as  the  basis  of  the  contract 
between  the  insurer  and  the  assured.  Among  the  statements  in  re- 
spect to  the  mode  of  doing  business  between  the  agent  and  the  as- 
sured were  the  following: 

"Question.  How  will  moneys  reach  his  hands?  Answer.  Paid  to  him  In  the 
course  of  business  for  transmission  to  the  company. 

'^Question.  State  largest  sum  which  may  be  held  at  any  one  time.  Answer. 
Two  months'  premiums. 

"Question.  To  whom  does  he  pay  moneys  received?  Answer.  To  the  com- 
pany or  to  its  representative. 

"Question.  How  often  wUl  moneys  be  deposited  In  bank?  Answer.  As  col- 
lected. 

"Question.  By  whom  wlU  they  be  drawn  out?  Answer.  By  him  for  trans- 
mission as  stated. 

"Question.  How  often  and  by  whom  will  cash  be  compared  and  verified  with 
accounts  and  vouchers?    Answer.  Monthly." 

Among  the  defenses  interposed  by  the  answer  of  the  defendant, 
it  was  alleged  that  the  first  and  last  of  the  foregoing  statements 
were  false  and  untrue,  and  that  the  promises  and  agreements  thereby 
made  by  the  assured  were  not  fulfilled. 

It  was  proved  upon  the  trial  that  during  the  period  of  the  insur- 
ance Kingman  kept  at  the  office  of  the  assured,  at  New  York  City, 
accounts  of  the  business  done  by  him  as  its  agent,  showing  the  x>oli- 
des  issued  and  the  moneys  collected  and  paid  out  by  him,  and  de- 
posited from  time  to  time  the  moneys  collected  to  his  credit  in  the 
St.  Nicholas  Bank  of  New  York;  that,  in  accordance  with  instrnc- 

Digitized  by  LjOOQIC 


244  99  FEDERAL  REPORTER. 

tions,  he  sent  to  the  assured  regularly,  from  day  to  day,  a  state- 
ment of  the  policies  issued  by  him;  that  he  sent  to  the  assured  reg- 
ularly, on  or  about  the  1st  day  of  the  month,  what  purported  to  be  . 
a  statement  of  the  premiums  on  policies  issued  by  him  during  the 
preceding  month,  together  with  vouchers  for  all  expenditures  shown 
on  such  statement  to  have  been  made  by  him;  that  at  the  end  of 
two  months  thereafter  he  sent  to  the  assured  regularly  a  check 
for  the  balance  shown  by  such  statement  to  be  due  from  him;  that 
each  month  this  check  was  compared  and  verified  by  the  assured 
in  its  offices  at  Manchester  with  the  statement  and  vouchers,  and 
this  was  done  monthly,  during  the  period  of  said  policy;  that  during 
said  period  the  agent  retained  in  his  hands,  for  60  days  from  the 
date  of  each  month's  statement,  all  moneys  collected  between  the 
1st  day  of  the  month  for  which  the  statement  was  made  and  the 
end  of  such  60  days,  on  business  embraced  in  such  statement;  and 
that  during  the  period  of  the  insurance  the  assured  did  not  at  any 
time  compare  and  verify  the  cash  in  its  agent's  hands,  or  his  bank 
balance,  with  the  accounts  and  vouchers  kept  by  him  at  the  office 
in  the  city  of  New  York.  It  was  further  proved  that  during  the 
period  of  the  insurance  Kingman  died,  and,  upon  an  examination  of 
his  books^  accounts,  records,  and  vouchers,  it  was  found  that  there 
was  a  deficiency  in  his  accounts,  and  that  he  had  collected  and  con- 
verted to  his  own  use  the  moneys  of  the  assured. 

The  court  below  directed  a  verdict  for  the  defendant,  upon  the 
ground  that  it  was  established  that  there  had  been  no  monthly 
examination  by  the  assured  of  the  cash  and  accounts  of  its  agent, 
in  compliance  with  the  promise  of  the  assured. 

Reading  the  several  statements  of  the  assured  together,  it  is  plain 
that  the  statement  that  the  cash  would  be  compared  and  verified 
monthly  with  accounts  and  vouchers  meant  that  the  assured  would 
monthly  examine  the  accounts  and  vouchers  of  its  agent,  and  com- 
pare and  verify  them  with  the  cash  in  his  hands,  in  order  to  ascer- 
tain the  correctness  of  his  accounts.  Such  an  examination  would 
have  shown  what  he  had  received  by  way  of  premiums,  what  he 
had  disbursed  by  way  of  expenses,  what  he  had  transmitted  to  his 
principal,  and  how  the  balance  compared  with  his  moneys  on  hand. 
A  monthly  verification  of  that  character  would  tend  to  exercise  a 
salutary  check  upon  the  transactions  of  the  agent  in  dealing  with 
the  funds  of  his  employer,  and  might  prevent,  as  well  as  reveal,  any 
irregularities  or  dishonest  manipulation  on  his  part.  It  would  to 
some  extent,  at  least,  have  been  a  safeguard  to  the  employer  and 
to  the  insurer,  who  was  to  become  responsible  for  any  defalcation 
of  the  agent.  Corporations  engaged,  like  the  assured,  in  the  busi- 
ness of  fire  insurance,  generally  conduct  their  business  in  different 
states  through  local  agents,  under  the  supervision  of  a  general  agent. 
It  would  seem  to  be  the  meaning  of  the  statement  that  the  office  of 
the  New  York  agent  of  the  assured,  an  office  located  in  the  most 
important  business  center  of  the  country,  should  be  subjected  to 
this  supervision  for  the  purpose  of  verifying  his  accounts.  But,  if 
this  is  not  its  meaning,  it  is,  at  all  events,  a  promise  that  eitiier  at 
the  New  Yoiic  office^  or  at  its  general  office,  or  at  some  other  place, 
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the  asBured  would  attempt  to  make  a  monthly  examination,  in  order 
to  ascertain  whether  the  cash  in  its  agent's  hands  corresponded 
with  the  balance  which  should  be  there,  according  to  Ms  accounts. 
The  promissory  statement,  having  been  made  part  of  the  contract 
between  the  parties,  by  the  terms  both  of  the  policy  and  the  declara- 
tion, was,  in  effect,  a  warranty,  which  the  assured  was  bound  to  ful- 
fill in  substance  and  according  to  its  meaning.  Jeffries  v.  Insurance 
Co.,  22  Wall.  53,  1^  L.  Ed.  833;  Insurance  Co.  v.  France,  91  U.  S. 
513,  23  L.  Ed.  401;  Brady  v.  Association,  9  C.  C.  A.  252,  60  Fed. 
727;  Missouri,  K.  &  T.  Trust  Co.  v.  German  Nat.  Bank,  23  C.  C.  A. 
65,  77  Fed.  117.  It  is  quite  immaterial  that  the  statement  is  not 
called  a  warranty.  It  is  a  stipulation  embodied  in  the  contract,  by  the 
words  of  the  policy,  for  the  performance  of  future  acts,  and,  as  such, 
is  an  express  warranty.  Arn.  Ins.  (6th  Ed.)  599;  Ang.  Ins.  §§  140, 
141.  Undoubtedly,  the  language  in  the  declaration  that  the  answers 
were  true,  "to  the  best  of  the  knowledge  and  belief  of  the  assured, 
qualifies  the  effect  of  several  of  the  warranties,  restraining  them 
to  a  breach  of  such  representations  as  were  not  honestly  made  by 
the  assured.  Several  of  the  statements  were  in  respect  to  facts 
existing  at  the  time  or  previously.  As  to  those  the  assured  did  not 
stipulate  unconditionally.  But  the  language  has  no  reference  to 
the  warranties  for  the  performance  of  subsequent  acts,  because,  as 
applied  to  them,  it  would  be  meaningless. 

It  appeared  beyond  question  upon  the  trial  that  its  promise  to 
examine  its  agent's  cash  monthly  had  not  been  fulfilled  by  the  as- 
sured. The  monthly  comparison  of  the  checks  sent  to  it  by  its  agent 
with  the  accounts  and  vouchers  sent  by  him  two  months  previously 
was  not  a  comparison  of  the  cash  in  his  hands  with  his  receipts  and 
disbursements,  but  was  merely  a  comparison  of  a  part  of  it, — the 
part  which  he  had  transmitted.  It  did  not  involve  any  examina- 
tion of  his  accounts  in  order  to  ascertain  whether  his  cash  on  hand 
corresponded  with  the  premiums  received  within  the  last  two  months. 
No  attempt  was  made  to  ascertain  this  by  the  assured.  What  was 
done  was  of  no  value  in  comparing  the  cash  actually  in  the  agenf  a 
hands  with  the  amount  which  he  ought  to  have  on  hand  at  that  time. 
In  ruling  that  the  promise  of  the  assured  had  not  been  fulfilled,  and 
that  the  defendant  was  therefore  entitled  to  a  verdict,  the  court  be- 
low was  clearly  correct. 

Error  is  also  assigned  of  the  refusal  of  the  court  to  admit  evi- 
dence offered  by  the  plaintiff  upon  the  trial  to  show  that  it  was  not 
the  custom  of  insurance  companies  to  go  to  an  agent's  office  and 
examine  his  accounts,  bank  book,  and  cash  on  hand,  but  that  it 
was  customary  to  examine  the  statements  of  business  done,  and  the 
vouchers  sent  by  the  agent  to  the  home  office,  and  compare  and 
verify  them  with  his  remittances.  Where  a  written  contract  is 
snsceptible  on  its  face  of  a  plain  and  unequivocal  interpretation,  re- 
sort cannot  be  had  to  evidence  of  custom  and  usage  to  explain  its 
language  or  qualify  its  meaning.  Barnard  v.  Kellogg,  10  Wall.  383, 
19  L.  Ed.  987;  Bigelow  v.  Legg,  102  N.  Y.  653,  6  N.  E.  107.  To  use 
the  language  of  the  supreme  court  in  Insurance  Co.  v.  Wright,  1 
Wall.  471j  17  L.  Ed.  505:    ^^When  we  have  satisfied  ourselves  that 
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the  policy  is  susceptible  of  a  reasonable  construction,  on  its  face, 
witlwut  the  necessity  of  resorting  to  extrinsic  aid,  we  have  at  the 
same  time  established  that  usage  and  custom  cannot  be  resorted  to 
for  that  purpose."  The  effect  of  the  evidence  offered  would  have 
been  to  transmute  an  agreement  to  compare  at  stated  times  the  cash 
in  an  agent's  hands  with  his  vouchers  and  accounts  into  one  to 
compare  his  statements  with  the  remittances  he  has  made  to  his 
principal.  If  the  evidence  had  been  received,  it  would  not  have 
helped  the  case  for  the  plaintiff,  because,  upon  the  conceded  facts, 
there  was  no  attempt  by  the  assured  to  verify,  by  the  statements, 
vouchers,  and  checks,  the  cash  in  the  agent's  hands  represented  by 
the  two-months  premiums  there  intermediate  the  sending  of  the 
statement  and  check.    The  court  properly  excluded  the  evidence. 

The  assignments  of  error  are  not  well  taken,  and  the  judgment 
should  be,  and  accordingly  is,  affirmed. 


HARRIS  et  al.  v.  CITY  OF  ST.  JOSEPH. 

(Circuit  Court,  W.  D.  Michigan,  S.  D.    January  15,  1900.) 

MuNiciPAii  Corporations— Contract— Validity  of  Ordinance. 

•  Under  a  city  charter  which  does  not  require  the  signature  of  the  mayor 
to  an  ordinance,  but  makes  it  effective  unless  vetoed  within  a  certain 
number  of  days,  an  ordinance  is  conditionally  valid  from  its  passage;  and 
where  it  authorizes  a  contract,  and  the  contract  is  entered  into  before 
the  expiration  of  the  time  allowed  for  a  veto,  such  contract  is  not  void, 
but,  on  the  expiration  of  the  time  without  a  disapproval  of  the  ordinance 
by  the  mayor,  becomes  valid  and  binding  from  the  beginning,  and  can- 
not be  affected  by  a  subsequent  attempt  by  the  city  to  rescind  it  or  to 
repeal  the  ordinance. 

This  was  an  action  to  recover  damages  for  the  breach  of  a  contract 
made  by  the  defendant  to  sell  to  the  plaintiff  certain  bonds  which  it 
had  by  ordinance  of  its  common  council  determined  to  issue  for  the 
purpose  of  refunding  former  indebtedness  of  the  city.  The  defense 
was,  among  other  things,  that  the  bonds  were  issued  before  the  ordi- 
nance authorizing  the  contract  had  become  operative.  A  verdict  and 
judgment  having  passed  for  the  plaintiff,  the  defendant  moved  for  a 
new  trial. 

Gore  &  Harvey,  for  plaintiffs. 
Charles  W.  Stratton,  for  defendant. 

SEVERENS,  District  Judge.  The  contention  of  counsel  for  the 
defendant  is  that  the  ordinances  of  October  12,  1898,  had  not  become 
operative  when  the  contract  upon  which  this  suit  is  brought  was 
made,  and  that  therefore  the  contract  was  vnthout  valid  support 
when  made,  and  is  void.  The  charter  of  the  city  of  St.  Joseph  (see 
section  3084,  Comp.  Laws  1897)  does  not  require  the  signature  of 
the  mayor  to  the  record  of  the  proceedings  of  the  common  council, 
as  a  condition  to  the  validity  of  an  ordinance  or  resolution  passed 
by  it.  The  case,  therefore,  differs  from  those  in  which  the  charter 
expressly  requires  his  signature  as  a  condition  to  the  ordinance  or 
resolution  taking  effect.  By  the  charter  of  St.  Joseph,  the  ordi-^ 
nances  of  the  common  council  have  effect  without  the  mayor's  wg^ 
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nature,  unless  within  a  certain  time  the  mayor  signijBies  his  dissent. 
In  this  ease  the  mayor  did  not  disapprove,  but  in  fact  concurred  in, 
the  action  taken,  though  he  did  not  sign  the  record.  The  ordinances 
for  calling  in  the  old  bonds,  and  contracting  for  the  sale  of  new 
ones  to  refund  them,  were  passed  on  October  12,  1898.  Not  until 
the  18th  of  October  was  there  any  repudiation  of  what  had  been 
done,  and  the  mayor  had  taken  no  action  by  way  of  vetoing  the  ordi- 
nances of  the  12th.  At  that  time — ^the  18th  of  October— the  com- 
mon council  was  tendered  a  better  bargain,  which  was  thereupon 
accepted.  My  opinion  is  that  the  proceeiings  of  the  common  coun- 
cil and  the  contract  with  the  plaintiff  of  the  12th  of  October  were 
parcels  of  one  transaction,  and  that  they  were  conditionally  valid 
from  the  date  of  the  transaction,  the  condition  being  that  the  mayor 
did  not  within  the  time  allowed  by  the  charter  veto  the  ordinances, 
and  that  when  that  time  elapsed  the  condition  fell,  and  the  proceed- 
ings became  valid  ab  initio.  They  had  become  valid  before  the  18th, 
when  the  common  council  undertook  to  rescind  them, — a  thing  which 
the  common  council  had  then  no  power  to  do.  As  this  is  the  only 
ground  on  which  a  new  trial  is  asked,  the  conclusion  follows  that 
the  motion  should  be  denied. 


SCOTT  et  al.  v.  HOOVER. 
(Circuit  Court,  S.  D.  California.    January  15,  1900.) 
No.  872. 
1.  Venub— Waiver  of  Objection. 

Filing  of  demurrer  to  complaint  on  the  ground  that  It  does  not  state  a 
cause  of  action  is  a  waiver  of  objection  to  the  action  not  being  brought 
as  provided  by  1  Supp.  Rev.  St.  (2d  Bd.)  p.  612,  In  the  circuit  court  in  the 
district  of  which  defendant  is  an  inhabitant 
8l  Same— State  Statute. 

Under  Code  Civ.  Proc.  Cal.  S  896,  providing  that  If  the  county  in  which 
the  action  Is  commenced  is  not  the  proper  county  for  the  trial,  It  may  be 
had  there,  unless  defendant,  when  he  appeals  and  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands  trial  in  the  proper  county,  objection 
to  trial  where  the  action  is  brought  is  waived  by  demurrer  without  such 
affidavit  and  demand. 

At  Law. 

Dillon  &  Dunning,  for  complainants. 
Hunsaker  &  Freeman,  for  defendant. 

WELLBORN,  District  Judge.  A  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  was  interposed  March  24,  1899.  Thereafter,  May  29,  1899, 
defendant  filed  an  answer  containing  various  pleas  to  the  merits, 
and  also  the  following: 

"The  plaintiffs  ought  not  to  be  permitted  to  maintain  this  action  in  this  court 
for  that  the  defendant  was  not  at  the  time  of  the  commencement  of  said  action, 
is  not  now,  and  never  has  been,  a  resident  and  inhabitant  of  the  Southern 
district  of  Galifomia,  but  that  at  all  of  said  times  the  defendant  was,  and  Is 
now,  a  citizen  and  resident  of  the  stale  of  Colorado." 

Plaintiff  now  moves  to  strike  out,  and  also  demurs  to,  that  part  of 
the  answer  above  quoted,  and  the  present  hearing  is  on  said  mp^on 
and  demurrer.  ^  Digitized  by  GoOgle 
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The  single  question  .to  be  determined  is  whether  or  not  the  filing  of 
the  demurrer  to  the  complaint  waived  the  objection  that  the  action 
was  not  brought  in  the  proper  district,  i.  e.  the  district  of  the  defend- 
ant's residence.  The^  general  prox>osition  that  the  federal  statute, 
which  provides  that  no  civil  suit  shall  be  brought  in  a  circuit  court  of 
the  United  States,  against  any  person  in  any  other  district  than  that 
whereof  he  is  an  inhabitant  (1  Bupp.  Rev.  St.  [2d  Ed.]  p.  612),  only 
confers^ a  personal  privilege  on  the  defendant,  which  he  may  waive, 
is  so  well  settled  and  familiar  to  the  profession  that  it  is  unnecessary 
to  cite  authority  in  its  support.  Defendant,  however,  insists  that 
according  to  the  practice  of  the  state  courts  in  California  (Code  Civ. 
Proc.  Cal.  §§  430,  433),  which  section  914  of  the  Revised  Statutes  of 
the  United  States  adopts  as  the  practice  of  the  federal  courts  in  said 
state,  the  personal  privilege  above  mentioned  is  matter  of  defense, 
which,  when  not  appearing  upon  the  face  of  the  complaint,  is  available 
only  through  an  answer,  and  therefore  not  waived  by  demurrer.  The 
assumption  that  the  above-mentioned  sections  of  the  Code  of  Cali- 
fornia furnish  a  suitable  procedure  for  the  assertion  in  the  circuit 
court  of  the  United  States  by  a  defendant  of  his  privilege  to  be  sued 
in  the  district  of  his  residence  is,  in  my  opinion,  erroneous,  while 
the  closest,  and  perhaps  only,  analogy  to  such  procedure  in  said  Code 
is  found  in  its  provisions  (section  396  below  quoted)  relative  to  a 
change  of  the  place  of  trial. 

Section  20  of  the  practice  act  of  1851  of  said  state  was  as  follows: 

"Sec.  20.  In  aU  other  cases,  the  action  shaU  be  tried  In  the  comity  in  which 
the  defendants,  or  any  one  of  them,  may  reside  at  the  commencement  of  the 
action.    •    •    •" 

Section  21  of  said  practice  act  was  as  follows: 

"Sec.  21.  The  court  may,  on  motion,  change  the  place  of  trial  In  the  foUow- 
ing  cases:  First.  When  the  county  designated  in  the  complaint  is  not  the 
proper  connty.    •    •    •" 

Whfle  said  practice  act  was  in  force  the  supreme  court  of  the 
state  held: 

"If  a  defendant,  sued  in  a  county  where  he  does  not  reside,  demurs  to  t>e 
complaint,  and  the  demurrer  is  sustained,  and  he  then  demurs  to  an  amended 
complaint  before  giving  notice  of  a  motion  for  a  change  of  venue,  he  waives 
the  right  to  have  the  case  tried  in  the  county  where  he  resides."  Jones  v. 
Frost,  28  Cal.  246. 

The  provisions  of  the  section  of  the  practice  act  first  above  quoted, 
to  wit,  section  20,  are  still  in  force,  being  re-enacted  in  section  395, 
Code  Civ.  Proc.  Cal.;  and  the  doctrine  of  the  case  last  cited  (Jones  v. 
Frost)  is  now  substantially  embodied  in  section  396  of  the  same  Code, 
which  is  as  follows: 

"Sec.  396.  If  the  county  In  which  the  action  is  commenced  Is  not  the  proper 
county  for  the  trial  thereof,  the  action  may,  notwithstanding,  be  tried  therein, 
unless  the  defendant,  at  the  time  he  appears  and  answers  or  demurs,  flies  an 
affidavit  of  merits,  and  demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county." 

With  reference  to  that  section  the  supreme  court  of  the  state  has 
said:? 

"Section  896  of  the  Code  of  CivU  Procedure  provides,  in  effect  that  a  defend- 
ant may  be  held  to  have  waived  his  right  to  a  change  of  the  place  of  trial  on  thei 
ground  that  the  action  has  not  been  commenced  in  the  proper  county,  unless 
at  the  time  he  first  appears,  either  by  answer  or  demurrer,  he  files  an  affidavit 
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of  merits,  and  demands  in  writing  a  transfer  to  the  proper  connty.**    (3ook  v. 
Pendergast,  61  Cal.  78. 

From  the  foregoing  citations  it  appears  that  under  the  state  prac- 
tice in  California  a  right  similar  in  character  to  the  personal  privilege 
claimed  in  the  case  at  bar  is  asserted,  not  by  an  answer,  but  by  a  writ- 
ten demand  for  a  change  of  venue,  and,  if  demand  is  not  so  m&de 
before  the  filing  of  a  demurrer,  the  right  is  waived.  If,  therefore,  pur- ' 
suant  to  section  914  of  the  Revised  Statutes  of  the  United  States,  the 
practice  of  the  federal  courts  in  respect  to  the  matter  now  under  con- 
sideration is  to  be  conformed,  "as  near  as  may  be,"  to  that  of  the  state 
courts  (Railway  Co.  v.  Pinkney,  149  U.  S.  194,  13  Sup.  Ct.  859,  37  L. 
Ed.  699),  the  objection  that  suit  has  been  brought  in  a  difitrict  other 
than  the  one  of  defendant's  residence  should  be  raised  by  motion  to 
dismiss,  or  in  some  other  suitable  way,  before  demurrer  or  other  gen- 
eral appearance  by  the  defendant,  and,  if  not  so  raised,  should  be 
deemed  waived. 

The  case  of  Roberts  v.  Lewis,  144  U.  S.  653,  12  Sup.  Ct.  781,  36 
L.  Ed.  579,  relied  on  in  this  connection  by  defendant,  does  not,  in  my 
opinion,  conflict  with  the  conclusion  just  announced.  The  second 
paragraph  of  the  syllabus  in  that  case  is  as  follows: 

"(2)  since  the  act  of  June  1,  1872,  all  defenses  are  open  to  a  defendant  in 
the  United  States  circuit  court,  under  any  form  of  plea,  answer,  or  demurrer, 
which  would  have  been  open  to  him  under  like  pleading  in  the  courts  of  the 
state  within  which  the  circuit  court  Is  held." 

We  have  just  seen,  however,  that,  in  the  state  practice,  where  a 
defendant,  sued  in  a  county  other  than  that  whereof  he  is  a  resident, 
desires  to  insist  upon  his  privilege  to  have  the  suit  tried  in  the  county 
of  his  residence,  he  must  do  so  by  special  motion,  before  answer  or  de- 
murrer, and  that  answer  or  demurrer,  without  such  special  motion  is 
a  waiver  of  the  privilege. 

Again,  in  Roberts  v.  Lewis,  supra,  the  court  says: 

"The  necessary  consequence  is  that  the  aUegation  of  the  citizenship  of  the 
parties,  being  a  material  allegation  properly  made  in  the  petition,  was  put  in 
Issue  by  the  answer,  and,  like  other  affirmative  and  material  allegations  made 
by  the  plaintiff  and  denied  by  the  defendant,  must  be  proved  by  the  plaintiff." 

The  allegation  of  the  place  of  defendant's  residence,  unlike  that  of 
citizenship,  is  not  a  material  allegation.  Express  Co.  v.  Todd,  5 
C.  C.  A.  432,  56  Fed.  104.    I  quote  from  that  case  as  follows: 

•The  eleventh  section  of  the  judiciary  act  of  1T89  (1  Stat.  79)  provided  xhat 
no  person  should  be  arrested  in  one  district  for  trial  in  another  in  any  civil 
action  before  a  circuit  or  district  court,  and  that  no  civil  suit  should  be  brought 
before  either  of  said  courts  against  an  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than  that  whereof  he  was  an  inhabitant 
or  in  which  he  should  be  found  at  the  time  of  serving  the  writ  In  Grade  v. 
Palmer  (decided  In  1823)  8  Wheat.  699,  5  L.  Ed.  719,  an  action  was  brought  in 
the  circuit  court  of  the  district  of  Pennsylvania.  The  plaintiffs  were  described 
to  be  aliens,  and  subjects  of  the  king  of  Great  Britain;  and  the  defendants, 
Oracle  and  others,  to  be  citizens  of  the  state  of  New  York;  and  it  did  not 
appear  that  the  defendants  were  inhabitants  of  or  found  in  the  district  of 
Pennsylvania  at  the  time  of  serving  the  writ.  Daniel  Webster  moved  to  dis- 
miss die  writ  of  error  for  want  of  jurisdiction.  Chief  Justice  Marshall  deliv- 
ered the  opinion  of  the  supreme  court,  and  said:  That  the  uniform  construction, 
under  the  clause  of  the  act  referred  to,  had  been  that  it  was  not  necessary  to 
aver  on  the  record  that  the  defendant  was  an  inhabitant  of  the  district  or  found 
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therein.  That  It  was  sufficient  if  the  court  appeared  to  have  jurisdiction  by' 
the  citizenship  or  alienage  of  the  parties.  The  exemption  from  arrest  In  a 
district  in  which  the  defendant  was  not  an  inhabitant  or  in  which  he  was  not 
found  at  the  time  of  serving  the  process  was  the  privilege  of  the  defendant,, 
which  he  might  waive  by  a  voluntary  appearance.  That,  if  process  was  re- 
turned by  the  marshal  as  served  upon  him  within  the  district,  it  was  suffi- 
cient, and  that  where  the  defendant  voluntarily  appeared  In  the  court  below, 
without  taking  the  exception,  it  was  ac  admission  of  the  service,  and  a  waiver 
of  any  further  inquiry  into  the  matter.' " 

That  the  procedure  approved  in  Roberts  v.  Lewis  on  the  jurisdic- 
tional issue  of  citizenship  does  not  apply  to  an  assertion  of  the  per- 
sonal privilege  of  a  defendant  to  be  sued  in  the  district  of  his  resi- 
dence is  further  shown  by  the  fact  that  in  subsequent  cases  the  su- 
preme court  has  uniformly  adhered  to  the  rule,  so  often  declared  in 
earlier  cases,  that  said  privilege  is  waived  by  plea  to  the  merits  or 
other  general  appearance.    In  one  of  these  cases  the  court  said: 

'The  defendant  not  only  demurred,  but  answered,  and  the  second  ground  of 
demurrer  was  that  the  petition  did  not  set  out  a  cause  of  action.  Under  such 
circumstances,  they  could  not  thereafter  challenge  the  jurisdiction  of  the  court 
on  the  ground  that  the  suit  had  been  brought  in  the  wrong  district"  Rail- 
way Co.  V.  CJOx,  146  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829. 

In  another  case  the  court  said: 

**It  may  be  assumed  that  the  exemption  from  being  sued  in  any  other  district 
might  be  waived  by  the  corporation  by  appearing  generally,  or  by  answering 
to  the  merits  of  the  action,  without  first  objecting  to  the  jurisdiction."  Pacific 
Co.  V.  Denton,  146  U.  S.  202.  13  Sup.  Ct.  44,  36  L.  Ed.  377. 

Further  on  the  court  quotes'  approvingly  from  Harkness  v.  Hyde, 
98  U.  S.  476,  25  L.  Ed.  237,  as  follows : 

"Illegality  in  a  proceeding  by  which  jurisdiction  is  to  be  obtained  Is  in  no 
case  waived  by  the  appearance  of  the  defendant  for  the  purpose  of  calling  the 
attention  of  the  court  to  such  irregularity;  nor  is  the  objection  waived  when, 
being  urged,  it  is  overruled,  and  the  defendant  is  thereby  compelled  to  answer. 
He  is  not  conslderec  as  abandoning  his  objection  because  he  does  not  submit 
to  further  proceedings  without  contestation.  It  is  only  where  he  pleads  to  the 
merits  in  the  first  Instance,  without  insisting  upon  the  iUegality,  that  the  objec- 
tion is  deemed  to  be  waived." 

In  a  still  later  case  the  supreme  court  has  said: 

"But  the  defendant  company  did  not  choose  to  plead  that  provision  of  the 
statute,  but  entered  a  general  appearance,  and  joined  with  the  complahiant  in 
its  prayer  for  the  appointment  of  a  receiver,  and  thus  was  brought  within  the 
ruling  of  this  court,  so  frequently  made,  that  the  exemption  from  being  sued  out 
of  the  district  of  its  domicile  is  a  personal  privilege,  which  may  be  waived, 
and  which  is  waived  by  pleading  to  the  merits."  Trust  Co.  v.  McGeorge,  151 
U.  S.  129,  14  Sup.  Ct.  286.  38  L.  Ed.  98.  See,  also,  Carter-Cnime  Co.  v.  Peur- 
rung,  30  C.  C.  A.  174,  86  Fed.  439,  and  Van  Doren  v.  Railroad  Co.,  35  C.  C.  A. 
282,  93  Fed.  260. 

The  same  doctrine  was  again  aflSrmed  by  the  supreme  court  of  the 
United  States  as  late  as  the  year  1895,  the  opinion  being  written  by 
Justice  Gray,  who  wrote  the  opinion  in  Koberts  v.  Lewis,  supra,  as 
follows: 

*'The  circuit  courts  of  the  United  States  are  thus  vested  with  general  juris- 
diction of  civil  actions,  involving  the  requisite  pecuniary  value,  between  citizens 
of  different  states.  Diversity  of  citizenship  is  a  condition  of  jurisdiction,  and, 
when  that  does  not  appear  upon  the  record,  the  court,  of  its  own  motion,  will 
order  the  action  to  be  dismissed.  But  the  provision  as  to  the  particular  dis- 
trict in  which  the  action  shall  be  brought  does  not  touch  the  general  jurisdiction 
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of  the  court  over  such  a  cause  between  such  parties,  but  affects  only  the  pro- 
ceedings taken  to  bring  the  defendant  within  such  Jurisdiction,  and  is  a  matter 
of  personal  privilege,  which  the  defendant  may  insist  upon  or  may  waive,  at 
his  election;  and  the  defendant's  right  to  object  that  an  action  within  the  gen- 
eral jurisdiction  of  the  court  is  brought  in  the  wrong  district  is  waived  by  enter- 
ing a  general  appearance  without  taking  the  objection."  Improvement  Co.  v. 
GJbney,  160  U.  S.  219,  16  Sup.  Ct.  272,  40  L.  Ed.  401. 

This  question  is  also  discussed,  and  precedents  carefully  reviewed, 
by  the  circuit  court  of  appeals,  Eighth  circuit,  in  an  opinion  delivered 
May  15,  1893,  in  Express  Co.  v.  Todd,  5  0.  C.  A.  542,  56  Fed.  104. 
After  quoting  from  various  decisions,  the  court  says:  ' 

"Thus  It  will  be  seen  that  for  more  than  60  years  the  supreme  court  has  uni- 
formly held  that  a  general  appearance  or  an  answer  to  the  merits  by  the  defend- 
ant was  a  waiver  of  the  objection  that  the  action  was  brought  in  the  wrong 
district,  and  that  It  was  too  late  thereafter  to  insist  upon  It" 

The  defendant  in  the  case  at  bar,  having  by  demurrer  voluntarily 
submitted  himself  to  the  jurisdiction  of  this  court,  thereby  waiving 
the  objection  that  he  has  been  sued  in  a  district  other  than  that  of 
his  residence,  will  not  now  be  heard  to  raise  said  objection;  and  plain- 
tiffs' motion  to  strike  out  that  part  of  the  answer  above  quoted  will 
be  allowed. 


CHESAPEAKE  &  O.  BY.  00.  v.  KING. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    January  22,  1900.) 

No.  747. 

1.  Oarrters—Ikjukt  of  Passenger  at  Station—Continuance  of  Relation. 
If  a  passenger  on  a  railroad  train  alights  by  direction  of  the  company, 
or  by  its  implied  invitation,  at  a  place  where.  In  order  to  leave  the  prem- 
ises of  the  company,  it  is  necessary  to  cross  intervening  traclss,  he  re- 
mains a  passenger  until  he  has  crossed  such  tracks,  provided  he  uses  the 
means  of  egress  which  the  company  has  provided,  or  which  is  customarily 
used  with  Its  Icnowledge  and  consent;  and  there  is  an  implied  agreement 
that  the  trains  of  the  company  shall  not  be  so  operated  as  to  make  the 
exit  unnecessarily  dangerous. 

1  8amb— Care  Required  of  Passenger. 

A  passenger  alighting  under  such  conditions,  while  not  absolved  from 
the  duty  of  exercising  care  to  avoid  danger,  may  be  justified  in  presum- 
ing, in  the  absence  of  circumstances  of  warning,  that  the  trains  of  the  com- 
pany will  not  be  so  operated  as  to  impose  on  him  the  same  high  degree 
of  caie  which  he  would  be  required  to  exercise  If  he  were  not  a  passenger, 
but  a  traveler  crossing  the  railway  at  a  public  crossing. 

8L  Same— Action  for  Injuries— Questions  for  Jury. 

Plaintiff,  who  was  a  passenger  on  defendant's  railroad,  alighted  at  a 
station  from  which  it  was  necessary  to  cross  the  tracks  to  reach  the  street 
leading  to  the  town.  She  passed  behind  the  train,  and  started  diagonally 
across  the  tracks  at  a  place  which  the  evidence  tended  to  show  was  cus- 
tomarily used  for  that  purpose,  and  when  upon  the  adjoining  track  ^-as 
struck  by  a  freight  train  approaching  from  the  opposite  directiou,  and  In- 
jured. A  rule  of  the  company  required  freight  trains  to  stop  whou  ap- 
proaching a  passenger  train  discharging  passengers  at  a  station,  and  there 
was  evidence  that  such  rule  was  not  observed  in  this  Instance.  Held,  that 
the  question  whether  plaintiff  was  still  constructively  a  passenger  when 
she  WX.8  injured,  and  therefore  entitled  to  a  higher  degree  of  care  on  the 
part  of  the  company  for  her  protection,  and  also  the  questions  of  the  com- 
pany's uegUgence  and  plaintiff's  contributory  negligence^  were  properly  sub- 
mitted to  the  Jury. 
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In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

Only  the  &cts  essential  to  tbe  consideration  of  tbe  single  question  upon 
which  a  reversal  is  sought  need  be  stated.  The  plaintiff  below,  a  young 
woman,  sustained  very  seripus  injuries  by  collision  with  a  railroad  train  while 
crossing  a  railway  track  which  intervened  between  the  station  of  th^  company 
at  Central  Oity,  W.  Va.,  and  the  nearest  public  highway  or  street  connecting 
the  village  and  station.  She  had  taken  passage  at  Ashland,  Ky.,  upon  an  ac- 
commodation train,  for  Central  City,  a  station  east  of  Ashland.  Between  Cen- 
tral City  and  Ashland  the  tracks  are  double,  and  about  seven  feet  apart.  The 
track  next  the  station  is  used  only  by  east-boond  trains,  while  the  other,  or 
northern,  track  is  used  only  by  trains  going  in  the  opposite  direction.  The 
village  of  Central  City  lies  whoUy  north  of  the  railroad  tracks,  while  the  sta- 
tion or  depot  is  on  the  opposite  or  south  side  of  the  railroad.  The  streets  of  the 
town  running  at  right  angles  with  the  railroad  do  not  cross  its  tracks,  but 
extend  from  them  south  to  the  Ohio  iriver.  This  station  house  is  situated  be- 
tween two  streets  extending  from  the  railroad  to  the  town,  and  is  about  100 
feet  from  Fourteenth  street,  which  Is  the  nearest  of  them.  Fourteenth 
street  is,  therefore,  the  one  used  chiefly,  if  not  altogether,  by  the  travel  be- 
tween the  depot  and  the  town,  and  has  a  pavement  or  sidewalk  only  on 
its  western  side.  The  station  consists  of  three  connected  rooms — a  wait- 
ing room,  a  ticket  office,  and  a  freight  room — extending  along  the  track  east 
and  west  for  a  distance  of  50  feet  In  front  of  this  station  is  a  wooden 
platform  about  6  feet  wide.  Between  this  platform  and  the  nearest  track 
is  a  cinder  path,  also  about  6  feet  wide,  which  extends  west  beyond  the 
station  to  a  point  7  feet  west  of  the  eastern  line  of  Fourteenth  street  Per- 
sons going  from  the  town  to  the  station  and  from  the  station  to  tbe  town  were 
accustomed  to  cross  the  tracks  at  any  point  between  the  station  and  Four- 
teenth street,  and  this  mode  of  going  to  and  from  the  station,  which  was  only 
100  feet  east  of  Fourteenth  street,  was  well  known  to  the  railroad  company, 
and  was  unobjected  to.  The  plaintiflTs  train  stopped  as  usual  in  front  of  the 
station,  and  she  alighted,  as  was  customary,  on  the  cinder  path  next  the  sta- 
tion platform.  Following  this  path  to  the  rear  of  her  train,  which  had  come 
from  the  west,  she  crossed  the  most  southerly  track  immediately  behind  the 
standing  train,  and  diagonally  in  the  direction  of  Fourteenth  street,  and  con- 
tinued this  diagonal  course  across  the  space  between  the  two  tracks.  This 
diagonal  direction  threw  her  back  partly  towards  the  direction  from  which  a 
freight  train  was  approaching.  Just  as  she  was  crossing  the  second  track,  she 
was  struck  and  seriously  injured  by  a  train  rapidly  passing  in  a  direction  op- 
posite to  that  from  which  her  own  train  had  come.  This  train  approached  the 
station  with  all  the  usual  and  proper  signals,  and  her  danger  was  not  observed 
until  too  late  to  avert  the  accident  The  evidence  made  it  clear  that  she  could 
not  have  seen  the  train  until  after  she  came  out  from  behind  the  standing 
train,  and  there  was  also  evidence  tending  to  show  that  the  noise  made  by  the 
standing  engine,  through  escaping  steam,  was  likely  to  deaden  the  effect  of  the 
signals  given  by  the  approaching  train,  as  well  as  the  noise  made  by  its  travel. 
Plaintiff  testified  that  she  neither  heard  nor  saw  the  train  which  collided  with 
her,  and  that  she  was  looking  from  the  time  she  started  across  these  tracks. 
But  it  is  clear  that  she  did  not  look  in  the  direction  from  which  the  colliding 
train  approached,  for  it  was  broad  daylight,  and  after  she  came  out  from  be- 
hind the  standing  train  the  approach  of  a  train  on  the  other  track  from  the 
east  could  have  been  seen  for  half  a  mile,  if  she  had  looked  in  that  direction. 
There  was  a  rule  of  the  company  that  all  "trains  approaching  a  station  where  a 
passenger  train  is  receiving  or  discharging  passengers  must  be  stopped  before 
reaching  the  passenger  train."  There  was  evidence  tending  strongly  to  show 
that  on  this  occasion  this  rule  was  not  observed  by  the  train  which  coUlded 
with  the  plaintiff,  and  that  it  passed  the  standing  train,  from  which  plaintiff 
alighted,  while  it  was  still  receiving  and  discharging  passengers,  at  a  speed  of 
from  10  to  12  miles  per  hour.  At  the  conclusion  of  all  the  evidence  the  de- 
fendant below  asked  for  a  peremptory  instruction  against  the  plaintiff  upon  the 
ground  of  her  contributory  negligence.  This  was  overruled,  and  la  the  prin- 
cipal error  now  assigned.    The  court  submitted  the  case  to  the  Jury  upon  the 
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theory  that  the  plaintiff  was  still  a  passenger  while  making  her  egress  from 
the  station  over  the  premises  of  the  company  to  the  nearest  public  highway, 
and  therefore  entitled  to  a  reasonably  safe  way  of  exit,  and  only  required  to 
exercise  ordinary  care  in  avoiding  danger  from  the  movements  of  trains  ofer 
tracks  which  she  was  obliged  to  cross  in  order  to  make  her  way  to  the  public 
street  The  charge  of  the  court  in  respect  to  the  continuance  of  the  relation 
of  a  passenger,  after  safely  alighting  at  the  station,  and  the  degree  of  care  in- 
cident to  such  continued  relation,  was  also  excepted  to,  and  presents  the  same 
question  which  arose  upon  the  Incontestable  facts  of  the  case  by  the  motion 
for  a  peremptory  instruction. 

A.  M.  J.  Cochran,  for  plaintiff  in  error. 
D.  W.  Steele,  for  defendant  in  error. 

Before  LUBTON  and  DAY,  Circuit  Judges,  and  THOMPSON,  Dis- 
trict Judge. 

LUETON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

This  case  must  turn  here,  as  it  did  below,  upon  the  single  question 
as  to  whether  the  defendant  in  error,  at  the  time  she  was  injured, 
stood  in  the  relation  of  a  passenger  to  the  railroad  company.  The 
insistence  of  counsel  for  the  company  is  that  when  Miss  King  alight- 
ed from  the  train  on  the  cinder  path,  between  her  train  smd  the  depot 
platform,  she  was  in  a  place  of  safety,  and  the  relation  of  carrier 
and  passenger  at  an  end.  It  is  true  thiett  when  upon  the  cinder  path 
there  was  no  obstacle  between  her  and  the  depot  platform.  But 
can  it  be  said  that  she  was  clear  of  train  and  tracks  when  it  was 
necessary  to  cross  two  tracks  before  she  could  get  off  of  the  com- 
pany's premises  and  upon  the  public  highway?  The  cinder  path  was 
on  the  company's  right  of  way.  She  might  have  pursued  that  path 
until  she  reached  a  point  opposite  Fourteenth  street,  and  then  cross- 
ed. That  was  doubtless  the  safer  course,  for  it  would  have  given  her 
a  dear  view  of  both  tracks.  But  the  evidence  tended  to  show  that 
passengers  alighting  where  she  did  more  usually  crossed  the  tracks 
immediately  in  front  of  the  depot,  or  crossed  them  obliquely  in  the 
direction  of  the  head  of  Fourteenth  street,  and  that  any  of  these 
ways  of  going  from  the  station  were  equally  approved  by  the  com- 
pany. The  question  as  to  whether  the  company  had  provided  a  par- 
ticular way  of  egress  from  its  premises,  or  acquiesced  in  the  cross- 
ing of  its  tracks  at  any  point  between  the  station  and  the  head  of 
the  public  street,  was  a  question  of  fact  submitted  to  the  jury.  If 
it  was  equally  open  to  her  to  cross  diagonally  to  Fourteenth  street 
as  she  did,  the  question  is  whether  the  company  was  under  any  obli- 
gation to  her  to  so  operate  its  trains  that  that  way  off  of  the  com- 
pany's premises  should  not  be  unnecessarily  dangerous.  If,  while 
making  her  way  from  the  station  to  the  public  street,  she  was  con- 
structively still  a  passenger,  then  the  company  did  come  under  a  high- 
er obligation  to  provide  a  reasonably  safe  mode  of  exit  than  if  she 
was  a  mere  traveler  crossing  at  a  public  highway  or  elsei^here  by 
license  of  the  company.  Did  the  relation  of  passenger  and  carrier 
continue  while  making  her  way  across  these  tracks,  or  did  it  termi- 
nate when  she  alighted  upon  a  path  between  which  and  the  public 
street  these  tracks  intervened?  Upon  this  subject  the  learned  jcjr- 
cult  judge  instructed  the  jury  as  follows:  Digitized  by  CjOOQIc 
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"But  the  defendant  railway  company  owes  more  to  a  passenger  than  merely 
to  provide  a  place  to  alight.  It  must  provide  a  place  reasonably  adapted  for 
alighting  on  its  own  grounds,  from  which  there  is  access  to  some  public  high- 
way. While  passengers  are  upon  Its  premises,  using  that  convenient  means 
of  access  which  the  company  furnishes  for  passengers  to  alight  and  reach  the 
highway,  they  continue  passengers,  provided  they  obey  the  rules  of  the  com- 
pany, and  use  that  means  of  access  to  the  highway  from  the  place  of  alighting 
In  the  manner  that  the  company  Intends  and  gives  them  reason  to  believe  they 
are  to  use  it" 

Upon  the  subject  of  the  duty  of  the  passenger  to  use  the  way  of 
egress  from  its  premises  provided  for  that  purpose,  the  court  said: 

**Now,  if  you  find  that  there  was  a  way  provided  along  the  track  running 
down  to  a  place  opposite  Fourteenth  street,  and  that  that  was  the  way  which 
the  company  Intended  that  their  passengers  should  go,  and  that  this  crossing 
of  the  track  where  she  did  cross  it  was  not  with  the  permission  of  the  com- 
pany, then  the  company  is  not  responsible  for  the  accident  which  occurred  by 
reason  of  her  going  a  different  way  from  that  which  was  provided;  because, 
you  will  observe,  if  she  had  gone  down  on  the  south  side  of  the  track  to  Four- 
teenth street  she  would  have  avoided  the  danger  of  crossing  the  track  Just 
behind  a  train  Ui  such  a  way  that  she  could  not  have  seen  the  train  coming 
on  the  other  track;  but,  if  the  company  permitted  another  way,  so  that  It 
was  well  recognl35ed  as  the  way  for  the  passengers  to  leave  the  station,  by 
crossing  the  track  directly  back  of  the  train,  and  not  going  clear  down  to  a 
point  opposite  Fourteenth  street,  then  you  would  be  justified  In  finding  that 
this  plaintiff  was  using  a  way  which  the  company  Intended  she  should  use. 
and  was  a  passenger." 

On  the  same  subject  the  court  said: 

"Now,  if  ^ou  find  that  the  company  permitted  the  way  to  be  used  which 
was  used  by  the  plaintiff  In  reaching  Fourteenth  street,  then  I  charge  you  that 
she  was  a  passenger,  and  entitled  to  that  care  from  the  company  which  pas- 
sengers under  the  law  have  a  right  to  expect.  That  care  is  much  higher  than 
the  care  due  to  a  mere  traveler  crossing  the  tracks,  or  to  a  trespasser  on  the 
track." 

In  respect  to  the  alleged  contributory  negligence  of  the  defend- 
ant in  error,  the  court  said: 

"Now,  was  she  negligent?  Did  she  do  something  Ui  crossing  that  track  that 
a  reasonably  prudent  person  would  not  have  done,  and  which,  if  she  had  not 
done,  she  would  not  have  been  injured?  If  so,  she  cannot  recover.  Of  course, 
you  would  not  have  reached  this  point  In  the  case  without  finding  that  she  was 
a  passenger.  As  a  passenger  she  had  a  right  to  expect  that  the  company  would 
look  after  her  welfare  more  than  if  she  were  a  mere  traveler,  and  so  you 
must  consMer  that  relation  that  she  bore  to  the  company  In  determining  wheth- 
er she  was  guilty  of  negligence.  How  far  she  ought  to  have  relied  on  the 
company  to  prevent  her  injury  in  this  case  Is  for  you  to  determine.  Of  course, 
she  cannot  rely  absolutely  on  that,  otherwise  she  might  thus  Just  blindfold  her 
eyes,  and  wander  about  there  on  the  passageway  provided  for  her  without  ai>y 
regard  whatever  to  whether  she  would  be  injured  or  not;  but,  on  the  other 
hand,  It  is  an  element  which  you  are  to  consider  that  she  had  a  right  to  pht 
some  reliance  on  the  care  of  the  company.  The  ordinary  rule  of  a  traveler 
crossing  the  track  Is  that  he  must  look  and  listen.  That  rule,  in  the  case  of 
a  passenger  crossing  the  track  under  these  circumstances,  is  modified  by  the 
reliance  which  he  or  she  is  entitled  to  put  upon  the  care  the  company  will 
exercise  to  save  him  or  her  from  injury.  It  is  for  you  to  judge  how  much 
she  ought  to  have  relied  upon  that  in  this  case.  If  you  find  that  she  relied  too 
much  on  it,  and  that  she  ought  to  have  used  her  senses  more,  and  that,  If  she 
had,  she  would  have  avoided  the  Injury,  then  she  cannot  recover  here." 

This  was  a  clear  and  sound  exposition  of  the  law  relating  to  the 
facts  of  this  case,  and  is  fully  supported  by  Railway  Co.  v.  Lowell, 
151  U.  a  209,  U  Sup.  Ct.  281,  38  L.  Ed.  131;  Warner  v.  Railroad 
Co.,  168  U.  S.  339, 18  Sup.  Ct  68,  42  I*  Ed.  491;  Graven  v.  MacLeod^ 
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35  C.  C.  A.  47,  92  Fed.  846;  Railway  Co.  v.  Ooggins,  32  C.  C.  A.  1, 
88  Fed.  455;  Browell  v.  Railroad^  Go.,  84  N.  Y.  241;  Railroad  Co. 
V.  Anderson,  72  Md.  519,  20  Atl.  %  8-'L.  R.  A.  673;  RaUway  Co.  v. 
Johnson,  59  Ark.  122,  26  8.  W.  593;  Pennsylvania  Co.  v.  McCaffrey, 
173  lU.  169,  50  N.  E.  713;  and  burnham  v.  Railway  Co.,  91  Mich. 
523,  52  N.  W.  14.  The  case  is  not  distingaishable  on  principle  and 
is  clearly  analogous  in  its  facts  to  that  of  Graven  v.  MacLeod,  de- 
cided by  this  court,  and  cited  above.  In  that  case.  Graven,  after 
alighting  in  safety  upon  a  cinder  path  between  two  tracks,  left  that 
place  of  safety,  and  crossed  the  track  intervening  between  that 
place  and  the  street,  which  crossed  both  tracks  some  distance  to 
the  right  of  his  point  of  alighting.  It  is  true  that  when  he  had  thus 
alighted  he  was  not  clear  of  train  and  track,  because  one  track  inter- 
vened between  him  and  the  public  highway.  Neither  was  the  de- 
fendant in  error  clear  of  train  and  track,  for  two  tracks  intervened 
between  her  and  the  only  highway  by  which  she  could  leave  the 
premises.  If  counsel  for  plaintiff  in  error  is  right  in  construing 
the  Graven  Case  as  one  in  which  the  facts  showed  that  the  "act  of 
alighting  was  incomplete"  until  Graven  reached  the  outside  of  the 
other  track,  and  was  clear  of  it,  then  the  same  condition  existed  in  re- 
spect to  the  defendant  in  error.  If  a  passenger  alights  by  direction 
of  the  company,  or  by  its  implied  invitation,  at  a  place  where,  in  order 
to  leave  the  premises  of  the  company  it  is  necessary  to  cross  an  in- 
tervening track,  there  is  an  implied  agreement  that  in  using  that 
mode  of  egress  from  tiie  premises  its  trains  shall  not  be  so  operated 
as  to  make  the  exit  unnecessarily  dangerous.  This  is  the  doctrine 
of  the  Lowell  and  Warner  Oases,  cited  above,  and  is  the  principle 
which  governed  the  Graven  Case,  and  which  was  so  well  expressed 
in  the  charge  of  the  circuit  judge  below.  A  passenger  alighting 
under  such  conditions  may,  in  the  absence  of  circumstances  of  warn- 
ing, be  justified  in  presuming  that  the  trains  of  the  company  will 
not  be  so  operated  as  to  impose  on  him  the  same  high  degree  of 
care  which  he  would  be  obliged  to  exercise  if  he  were  not  a  passen- 
ger. Neither  is  this  reliance  upon  the  bare  of  the  company  depend- 
ent wholly  upon  a  knowledge  of  a  rule  forbidding  trains  to  pass  an- 
other while  receiving  or  discharging  passengers.  That  rule  is  but 
an  expression  of  that  degree  of  care  which  a  passenger  would  have 
a  right  to  expect  from  a  railroad  company  under  such  conditions. 
In  Terry  v.  Jewett,  78  N.  Y.  338-344,  it  was  said  that: 

"It  may  be  assumed  that  a  railroad  corporation,  in  the  exercise  of  ordinary- 
care,  so  regulates  the  running  of  its  trains  that  the  road  is  free  from  interrup- 
tion or  obstruction  where  passenger  trains  stop  at  a  station  to  receive  and 
deliver  jmssengers.  Any  other  system  would  be  dangerous  to  human  life,  and 
impose  upon  those  who  mighH  have  occasion  to  travel  on  the  railroad." 

This  language  was  quoted  and  approved  in  Warner  v.  Railroad 
Co.,  cited  above,  Tehere  it  was  said,  in  speaking  of  the  implied  invi- 
tation extended  by  a  situation  such  ad  that  shown  in  this  case,  that: 

"The  railroad,  under  such  circumstances,  in  giving  the  invitation,  must  nec- 
essarily be  presumed  to  have  taken  into  view  the  state  of  mind  and  of  conduct 
which  would  be  engendered  by  the  invitation;  and  the  passenger,  on  the  other 
band,  would  have  a  right  to  presume  that  in  giving  the  invitation  the  railroad 
Itself  had  arranged  for  the  operation  of  its  trains  with  proper  care."  ^-^  ^ 
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The.  failure  to  look  and  listen  before  crossing  a  railway  track  is 
negligence  per  se  in  a  traveler  at  a  highway.  Bailroad  Co.  v.  Hous- 
ton, 95  U.  S.  697,  24  L.  Ed.  542;  Schofield  v.  Railway  Co.,  114  U.  S. 
615,  5  Sup.  Ct  1126,  29  L.  Ed.  224;  Railroad  Co.  v.  Converse,  139  U. 
S.  409,  11  Sup.  Ct.  569,  35  L.  Ed.  213;  Railway  Co.  v.  Ives,  144  U. 
S.  408,  12  Sap.  Ct.  679,  36  L.  Ed.  485;  Railroad  Co.  v.  Griflath,  159 
U.  S.  603,  16  Sup.  Ot.  105,  40  L.  Ed.  274;  Railway  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  703,  41  L.  Ed.  1132;  Railroad  Co.  v.  Freeman, 
174  U.  S.  379, 19  Sup.  Ct.  763,  43  L.  Ed.  1014;  Blount  v.  Railway  Co., 
9  C.  C.  A.  526,  61  Fed.  375;  Railway  Co.  v.  Farra,  13  C.  C.  A.  602, 
66  Fed.  496.  But  there  is  a  difference  in  the  degree  of  care  and  cau- 
tion demanded  from  a  traveler  crossing  a  railway  at  a  public  cross- 
ing and  that  demanded  from  a  passenger  in  crossing  ^acks  which 
intervene  between  the  usual  place  of  alighting  from  cars  and  the 
public  highway.  In  the  latter  case  the  company  should  furnish 
the  passenger  with  reasonable  and  adequate  protection  against  acci- 
dent in  the  exercise  of  the  privilege  of  a  safe  exit  from  its  premises. 
But  such  a  passenger,  in  either  going  to  or  crossing  from  the  cars, 
is  not  absolved  from  the  duty  of  exercising  care  and  caution  in  avoid- 
ing danger  according  to  the  circumstances.  The  failure  of  a  passen- 
ger to  look  or  listen  under  such  circumstances  may  or  may  not  be 
negligence,  according  to  the  peculiar  facts,  and  is,  as  held  in  the 
cases  of  Warner  v.  Railroad  Co.  and  Graven  v.  MacLeod,  cited  above, 
ordinarily  a  question  of  fact  for  the  jury.  It  was  not  error  to  refuse 
the  peremptory  instruction  asked  by  the  plaintiff  in  error,  and  the 
judgment  must  be  affirmed. 


In  re  MASON. 
(Dlstrlrt  Court,  W.  D.  North  OaroUna.    Febroary  5,  1900.) 

1«  Bankbuptct— JuRisDiCTiOH— Objectioks  Waived. 

Creditors  desiring  to  objecj;  to  the  Jurisdiction  of  the  court  over  the  per* 
son  of  a  voluntary  bankrupt  must  present  their  objection  promptly,  by 
motion  to  dismiss  the  petition  or  to  vacate  the  adjudication;  otherwise, 
the  objection  wiU  be  taken  to  have  been  waived. 

%  Bake— Opposition  to  Discharge. 

An  objection  to  the  Jurisdiction  of  a  court  of  bankruptcy  on  the  ground 
that  the  bankrupt  had  not  resided  or  had  his  domicile  within  the  district 
for  the  requisite  period  of  time  before  the  filing  of  the  petition  cannot  be 
interposed,  for  the  first  time,  In  opposition  to  the  bankrupt's  application  for 
discharge,  by  a  creditor  who  proved  and  filed  his  claim,  participated  in  the 
election  of  a  trustee,  and  shared  in  the  distribution  of  the  estate. 

In  Bankruptcy.  On  bankrupt's  application  for  dischargei  and  op- 
position thereto  by  creditors. 

H.  N.  Pharr,  for  bankrupt. 
T.  J.  Rickman,  for  creditors. 

EWART,  District  Judge.  Sidney  Davis,  trading  as  Davfs  ft  Son, 
of  London,  England,  is  a  judgment  creditor  of  Mason,  bankrupt, 
to  the  amount  of  |2,132.45.    Mason  filed  a  petition  in  bankruptcy 
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March  4,  1899;  alleging  in  his  petition  that  he  was  a  resident  of  • 
the  county  of  Lincoln,  state  of  North  Carolina,  for  the  preceding 
six  months,  or  the  greater  portion  thereof.  Davis  &  Son  filed  their 
proof  of  claim  with  the  referee  in  bankruptcy  of  that  district.  On 
the  final  meeting  of  creditors  to  show  cause  why  a  discharge  should 
not  be  granted,  Davis  &  Son  appeared,  and  filed  the  following  spec- 
ifications, which  were  duly  verified  by  their  counsel,  T.  J.  Bickman, 
Esq.: 

''(1)  Because  the  said  bankrupt  has  not  had  his  prindiMd  place  of  huslness 
or  resided  or  had  his  domicile  within  the  respective  territorial  jurisdiction 
of  this  court  for  the  preceding  six  months,  or  the  greater  portion  thereof,  from 
the  time  of  filing  his  said  petition  in  bankruptcy,  as  required  by  chapter  2,  {  2, 
of  the  bankruptcy  act  of  1886.  (2>  Because  the  said  bankrupt  acquired  no 
domicile  or  residence  at  aU  in  the  county  of  Lincoln,  North  Carc^ina,  in  the  said 
Jurisdiction  of  this  court;  he  having  arrived  there  on  the  4th  of  January,  1899, 
as  a  visitor  only,  and  left  there  on  the  8th  of  March,  1899,  and  having  filed  his 
petition  and  been  adjudicated  a  bankrupt  on  the  4th  day  of  March,  1899,  Just 
prior  to  leaving  for  his  true  place  of  residence,  which  petitioners  are  advised 
is  in  the  city  of  Baltimore,  Maryland.  (3)  Because  said  petitioner  is  a  resident 
of  another  Jurisdiction,  and  has  filed  his  petition  in  this  Jurisdiction  for  the 
purpose. of  making  It  more  inconvenient  for  creditors  to  assert  their  lawful 
rights  in  the  said  proceedings, — ^sald  bankrupt  having  wlUfuUy  sworn  falsely 
in  relation  to  his  domicile,  residence,  and  place  of  business;  and  the  same  is 
hereby  set  up  by  this  said  petitioner,  creditor,  In  order  to  show  a  want  of  Juris- 
diction in  this  court,  and  consequently  as  a  legal  ground  for  withholding  the 
discharge  of  said  bankrupt." 

The  specificati^is  are  disallowed.  Creditors,  when  bankruptcy  pro- 
ceedings have  been  commenced,  must  promptly,  by  motion  or  petition 
to  vacate  the  adjudication,  object  to  the  jurisdiction  of  the  court, 
or  the  objection  is  waived.  A  creditor  cannot  prove  his  debt  and. 
file  the  same,  as  in  this  cause,  participate  in  the  election  of  a  trus- 
tee, distribute  the  estate,  use  the  proceeds  for  his  benefit,  and  then, 
on  the  application  of  the  bankrupt  for  a  final  discharge,  for  the 
first  time,  object  to  the  jurisdiction.  Entire  want  of  jurisdiction 
over  the  subject-matter  may  be  taken  advantage  of  at  any  time,  and 
it  is  never  too  late  to  make  the  objection,  and  it  may  be  collaterally 
attacked.  Freem.  Judgm.  120-117  et  seq.  But,  where  objection  goes 
merely  to  a  want  of  jurisdiction  of  the  person  or  the  tting,  ^ere 
may  be  a  waiver  of  the  objection,  or  restriction  as  to  the  manner 
and  time  of  making  it.  In  proceedings  in  bankruptcy,  an  adjudica- 
tion, and  necessarily  an  implied  judgnient  that  the  court  has  juris- 
diction, follow  upon  the  filing  of  a  petition.  No  notice  is  necessary 
that  an  adjudication  will  be  made.  After  an  adjudication,  by  no- 
tice, creditors  become  parties;  and,  if  they  do  not,  they  are  precluded. 
If  this  is  not  the  rule,  not  only  does  the  discharge  fail,  but,  the  court 
being  without  jurisdiction  of  the  original  proceeding,  all  that  is  done 
under  it  is  void.  The  assignment  is  vacated,  all  Bales  invalid,  titles 
made  worthless.  These  consequences  are  inevitable.  The  case  of 
In  re  Little,  2  N.  B.  R.  294,  Fed.  Cas.  No.  8,391,  cited  by  counsel 
for  the  contesting  creditor,  is  not  applicable.  In  that  case  Little  was 
actually  a  resident  of  New  Jersey,  while  he  had  an  office  in  New 
York;  and,  besides,  it  does  not  appear  that  the  contesting  creditor 
had  proven  or  filed  his  claim,  and  thus  raised  the  question  of  juris- 
diction, as  in  this  case.    In  re  Penn^  3  N.  B.  B.  582^  Fed.  Cas»  No*    j 
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10,926,  is  also  cited  by  counsel  for  Davis  &  Son.  Tbat  appears  as 
1^  mere  dictum,  and  directly  contra  is  Allen  &  Oo.  v.  Thompson  (D. 
C.)  10  Fed.  116.  The  bankrupt  is  entitled  to  his  discharge.  It  is 
so  ordered. 


BBNEDIX  V.  UNITED  STATES. 

(Circuit  Ooort,  S.  D.  New  York.    January  22,  1900.) 

No   2,468. 

Customs  Dutibs-^Composition  Metal. 

Sheets  of  composition  metal,  of  which  copper  is  the  component  mate- 
rial of  chief  value,  are  free  under  Act  1894,  par.  462,  putting  on  free  list 
"old  copper,  fit  only  for  manufacture,  clipping  from  new  copper,  and  all 
composition  metal  of  which  copper  is  a  component  material  of  chief  value, 
not  specially  provided  for,"  and  not  under  paragraph  177. 

Ourie  &  Smith,  for  complainant 
H.  C.  Piatt,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  are  sheets  of  composition 
metal,  of  which  copper  is  the  component  material  of  chief  value. 
They  seem  to  be  included  by  paragraph  452  of  the  act  of  1894,  put- 
ting in  the  free  list  "old  copper,  fit  only  for  manufacture,  clipping 
from  new  copper,  and  all  composition  metal  of  wWch  copper  is  a 
component  material  of  chief  value,  not  specially  provided  for,"  rattier 
than  by  paragrajih  177,  putting  a  duty  on  "manufactured  articles 
or  wares  not  specially  provided  for  in  this  act  composed  wholly  or 
in  part  of  any  metal  and  whether  partly  or  wholly  manufactured,"* 
as  they  have  been  assessed.  The  specifying  of  composition  metal, 
of  which  copper  is  the  component  material  of  chief  value,  takes  it 
out  of  the  broader  provision  for  manufactures  or  wares  composed 
wholly  or  in  part  of  any  metal.    Decision  reversed. 


WELLS  et  al.  v.  UNITED  STATES. 
(Circuit  Court,  S.  D.  New  York.    December  28,  1809.) 
No.  2,822. 

Customs  Ddtiks— Cod  Liver  Oil. 

OU  from  the  intestines  and  livers  of  the  cod  is  properly  assessed  as  flsfa 
oil,  under  Act  1897,  par.  42. 

Jacob  Fromme,  for  complainants. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

TOWNSEIND,  District  Judge  (orally).  The  merchandise  in  ques- 
tion is  oil  made  from  the  intestines  and  livers  of  the  cod,  and  was 
assessed  for  duty  as  fish  oil,  under  paragraph  42  of  the  act  of  1897, 
and  claimed  as  free  as  not  being  fish  oil,  but  an  article  commercially 
known  as  "cod  oil,"  and  therefore  included  under  the  provisions 
of  paragraph  568  of  said  act,  for  grease  and  oils  used  for  stiffening 
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and  treating  leather.  The  sole  substantial  ground  on  which  this 
court  is  asked  to  reverse  the  decision  of.  the  board  of  general  ap- 
praisers is  that  there  was  no  conflict  in  the  evidence  as  to  commercial 
designation.  The  witness  called  on  behalf  of  the  government  stated 
that  he  had  familiarized  himself  with  the  commercial  designation 
of  the  different  kinds  of  oil  produced  from  fllsh,  and  that  the  term 
"fish  oil"  included  and  described  any  oil  derived,  froin  fish,  whether 
from  the  whole  fish  or  parts  thereof.  This  witness  was  not  cross- 
examined,  and  no  evidence  was  introduced  in  this  court  to  contra- 
dict his  testimony.  It  appears  from  the  finding  of  the  board  of  gen- 
eral appraisers  that  oils  other  than  cod  oil,  made  from  parts  only 
of  the  fish,  are  known  as  "fish  oil."  In  these  circumstances,  this 
court  is  bound  by  said  decision  of  the  board  of  general  appraisers, 
and  the  same  is  affirmed. 


HBNSBL  V.  UNITED  STATES. 

(Carcnit  Court,  S.  D.  New  York.    January  22,  1900.) 

No.  2,902. 

OnsTOHS  DuTiBs— Glass  Bottles. 

Glass  bottles,  filled  with  a  medicinal  preparation,  dutiable  at  25  per  cent 
ad  valorem,  are  dutiable  under  the  exception  in  paragraph  99  of  the  act  of 
1897,  relating  to  glass  bottles  and  vials,  filled  or  unfilled,  ''such  as  contain 
merchandise  subject  to  an  ad  valorem  rate  of  duty,  or  to  a  duty  based 
In  whole  or  in  part  on  the  value  thereof,  which  shaU  be  dutiable  at  the  rate 
applicable  to  their  contents." 

Comstock  &  Brown,  for  complainant. 
Chas.  D.  Baker,  Asst  U.  S,  Atty, 

WHEELER,  District  Judge.  Thtese  are  glass  bottles,  filled  with 
a  medicinal  preparation  dutiable  at  25  per  cent,  ad  valorem.  They 
have  been  assessed  at  40  per  cent  under  the  proviso  of  paragraph 
99  of  the  act  of  1897.  That  paragraph  enacts  that  glass  bottles, 
vials,  jars,  demijohns,  and  carboys,  filled  or  unfilled,  not  otherwise 
specially  provided  for,  "and  whether  their  contents  be  dutiable  or 
free  (except  such  as  contain  merchandise  subject  to  an  ad  valorem 
rate  of  duty,  or  to  a  duty  based  in  whole  or  in  part  upon  the  value 
thereof,  which  shall  be  dutiable  at  the  rate  applicable  to  their  con- 
tents) diall  pay  duty  as  follows:  [which  is  by  weight]  provided  that 
none  of  the  above  articles  shall  pay  a  less  duty  than  forty  per 
centum  ad  valorem."  This  construction  contradicts  the  exception, 
which  seems  to  place  a  special  duty  upon  this  kind  of  bottles,  when 
filled  with  dutiable  contents,  the  same  as  that  upon  the  contents, 
by  making  that  upon  the  bottles  different  from  that  on  the  contents. 
The  exception  is  out  of  the  whole  paragraph,  and  leaves  the  proviso 
to  operate  upon  the  rest.  This  gives  effect  to  the  whole,  while  the 
other  construction  does  not.    Decision  reversed. 
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TJNITBD  STTATES  T.  BOUTTBLL. 

(Circuit  Court,  S.  D.  New  York.    January  18».  1900.) 

No.  2,977. 

Customs  Duties— Felt  Carpbtino. 

Felt  carpeting,  though  not  woven,  is  a  carpeting  of  wool,  dutiable  under 
Act  1897,  par.  881,  and  not  under  paragraph  870. 

Curie  &  Smith,  for  importers. 
H.  P.  Disbecker,  Asst  U.  a  Atty. 

WHEELER,  District  Judge.  This  is  felt  carpeting,  and,  althongh 
not  woven,  it  is  caq)eting  of  wool,  and  is  provided  for  as  such  in  para- 
graph 881  of  the  act  of  1897.  Therefore  it  does  not  come  under 
paragraph  370,  providing  for  a  higher  duty  on  '*felts  not  woven  and 
not  specially  provided  for."    Decision  affirmed. 


FISHBR  V.  UNITED  STATES.  ' 

(Circuit  Court,  S.  D.  New  York.    January  22,  1900.) 
No.  2.^5. 
Customs  Duties— Music  Books. 

Music  books,  with  exclusively  German  words,  are  on  the  free  list,  under 
Act  1894,  par.  411,  putting  on  such  Ust  "books  and  pamphlets  printed  ex- 
clusively in  language  other  than  English." 

Curie  &  Smith,  for  importers. 
H.  C.  Piatt,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  are  music  books  with  exclu- 
sively German  words.  The  act  of  1894,  by  paragraph  311,  provides 
for  a  duty  on  '%ooks,  including  pamphlets  and  engravings,  bound 
or  unbound,  photographs,  etchings,  maps,  music,  charts,  and  all 
printed  matter  not  specially  provided  for";  and,  by  paragraph  411, 
puts  on  the  free  list  ^^books  and  pamphlets  printed  exclusively  in 
languages  other  than  English;  also  books  and  music,  in  raised  print, 
used  exclusively  by  the  blind."  The  music  specified  in  paragraph 
311  is  placed  among  photographs,  etchings,  maps,  and  charts,  and 
seems  to  be  music  in  sheets,  rather  than  in  books.  Music  books 
would  be  included  in  "all  printed  matter,"  if  not  otherwise  specially 
provided  for.  All  the  language  of  these  German  music  books  is 
printed  in  a  language  exclusively  other  than  English.  They  seem 
to  be  specially  provided  for  in  paragraph  411,  and  so  to  be  taken 
out  of  paragraph  311.    Decision  reversed. 


STERN  BROa  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  Tork.    January  22,  1900.) 

No.  2,959. 
Customs  Duties—Lamp  Shades. 

Glass  ornamented  or  decorated  lamp  shades  and  chimneys  are  dutiable^ 
under  Act  1897,  par.  100,  as  articles  of  glass,  ornamented  or  decorated, 
and  not  under  paragraph  112,  as  all  glass  or  manufactures  of.^;laas  "not 
specially  provided  for."  Digi^i.^^  byLnOOgle 
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Ourie  &  Smith,  for  importers. 
D.  Prank  Lloyd,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  glass  ornamented  or  deco- 
rated lamp  shades  and  chimneys  seem  to  fall  within  paragraph 
100  of  the  act  of  1897,  as  "articles  of  glass,"  **omamented"  or  *'deco- 
rated,"  where  they  have  been  assessed,  rather  than  within  "all  glass 
or  manufactures  of  glass  not  specially  provided  for,"  of  paragraph 
112,  where  they  are  claimed  to  belong.  They  appear  to  be  specially 
provided  for  in  the  former  paragraph.    Decision  afftrmedL 


MATHBSON  ▼.  UNITED  STATES. 

(Circuit  Court,  S.  D.  N^w  York.    January  18, 1900.) 

No.  2374. 

OuBTOMS  Duties— Cloth  Samples. 

Small  samples  of  doth  goods,  arranged  on.  cardboards,  and  folded  Into 
book  form  for  gratuitous  distribution,  are  not  free  of  duty,  as  publica- 
tions of  Indlylduals  for  gratuitous  private  circulation^  under  Act  1897,  par. 
501; 

Comstock  &  Brown,  for  importers. 

H.  P.  Disbecker,  Asst.  U.  S.  Atty.,  for  the  United  States. 

WHEELEB,  District  Judge.  These  are  small  samples  of  cloth 
goods,  arranged  on  cardboards,  with  printed  descriptions  of  the 
goods  around  the  samples,  and  the  boards  folded  into  bool:  form, 
with  short  explanations  at  the  beginning,  for  gratuitous  distribu- 
tion. They  are  claimed  to  be  free  of  duty,  as  "publications  of  indi- 
viduals for  gratuitous  private  circulation,"  under  paragraph  501  of 
the  act  of  1897.  They  do  not,  however,  in  any  proper  sense,  ap- 
pear to  be  "publications,"  as  of  books,  maps,  charts,  etc.,  but,  rath- 
er, exhibitions  of  the  samples  for  advertising  purposes.  Decision 
affirmed. 


PBTRY  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  18,  1900.) 

No.  2.848. 

OuBTOMs  DuTiBa— Kilh-Dbibd  Bbbts. 

Sliced  beets,  klln-drled,  are  '"vegetables  prepared,''  and  dutiable  under 
Act  1897,  par.  241,  rather  than  vegetables  In  their  natural  state,  under 
paragraph  267,  or  vegetable  substances,  crude  or  manufacturedt  under 
paragraph  617. 

Curie  &  Smith,  for  importers. 

H.  P.  Disbecker,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.    These  are  sliced  beets,  kiln-driei 
They  seem  to  be  '^vegetables  prepared,"  under  paragraph  241^of       t 
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the  act  of  1897,  where  they  have  been  assessed,  rather  than  ^vegeta- 
bles in  their  natural  state,**  under  paragraph  257,  or  "vegetable 
substances,  crude  or  manufactured,"  under  paragraph  617.  De- 
cision affirmed. 


UNITED  STATES  v.  LAMB. 

(CIrcait  Court,  S.  D.  New  York.    January  16,  1900.) 

No.  2,726. 
OusTOiCB  Duties— Canvab. 

<  Canvas  woven  with  double  warp  and  single  filling,  each  of  single  Jute 
yarn,  is  a  plain  woven  fabric,  dutiable  under  Act  1897,  par.  341,  rather  than 
a  manufacture  of  vegetable  fiber,  not  otherwise  provided  for,  under  para- 
graph 847. 

Stephen  G.  Clarke,  for  importers. 
H.  P.  Disbecker,  Asst  U.  S.  Atty. 

WHEELEB,  District  Judge.  This  is  canvas  woven  with  double 
warp  and  single  flUiD^,  each  of  single  jute  yarn.  The  weaving  ap- 
pears to  be  ^ain,  notwithstanding  the  double  warp.  Oonsequently, 
it  appears  to  be  a  plain  woven  fabric  of  paragraph  341  of  .the  act 
of  1897,  as  it  has  been  assessed,  rather  than  a  manufacture  of  vege- 
table fiber,  not  otherwise  provided  for,  under  paragraph  347.  De- 
cision affirmed. 


UNITED  STATES  v.  RICHARD. 

(Olrcult  Court,  B.  D.  New  York.    January  18^  1900.) 

No.  2,867. 

OusTOMS  Duties— Blbached  Grasses. 

Natural  grass,  sun  bleached,  used  for  emblems,  is  not  a  manufactured 
article,  and  is  put  on  the  free  list,  under  Act  1897,  par.  506,  as  textUe 
grasses  "not  manufactured  in  any  manner,  and  not  specially  provided  for." 

Gomstock  &  Brown,  for  importers. 
H.  C.  Piatt,  Asst  U.  S.  Atly. 

WHEELER,  District  Jndge.  Paragraph  666  of  the  act  of  1897 
pnts  on  the  free  list  'Istle  or  Tampico  fiber,  jute,  jute  butts,  manila, 
sisal  grass,  sunn,  and  all  other  textile  grasses  or  fibrous  vegetable 
substances  not  manufactured  in  any  manner,  and  not  specially  pro- 
vided for."  This  importation  is  of  natural  grass,  sun  bleached, 
used  for  emblems.  It  has  been  classified  as  tree  under  this  para- 
graph, instead  of  under  paragraph  251,  which  puts  a  duty  on  natural 
flowers  of  all  kinds,  preserved  or  fresh,  suitable  for  decorative  pur- 
poses. In  Frazee  v.  Moffitt,  20  Blatchf.  267,  18  Fed.  684,  Judge, 
afterwards  Mr.  Justice,  Blatchford  held  that  hay  containing  sugar 
converted  by  the  heat  of  the  sun  from  starch  in  the  grass  by  being 
dried  was  not  a  manufactured  article.  So  this  grass,  bleached  by 
mere  exposure  to  the  sun,  is  not  a  manufactured  article.  It  is  not 
made  into  any  new  thing.    Decision  affirmed. 
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UNITED  STATES  T.  SILBEl^STBIK. 

(Olrcidt  Ooort,  &  D.  New  York.    January  16, 1900.) 

No.  2,903. 

Customs  Dtjtibs— Pockktknivbs. 

PocketknlTSS,  with  all  but  the  scales  for  the  sides  of  the  handles,  are 
dutiable  under  Act  1897,  par.  158,  as  pocketknlves,  or  parts  thereof,  partly 
or  wholly  manufactured. 

Oomstock  &  Brown,  for  imi>orter. 
H.  P.  Disbecter,  Asst  U.  &  Atty. 

WHEELER,  District  Judge.  These  are  pocketknives,  all  but  the 
scales  for  the  sides  of  the  handles.  They  are  nothing  but  pocket- 
knives  now,  and  will  be  pocketknives  when  completed.  They  there- 
fore appear  to  be  specifically  provided  for  as  pocketknives,  or  parts 
thereof,  partly  or  wholly  manufactured,  as  they  have  been  assessed 
under  paragraph  153  of  the  act  of  1897,  and  not  to  be  dutiable  other- 
wise.   Decision  affirmed. 


ALTMAN  CO.  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  18,  1900.) 

No.  2,913. 
Customs  Duties— Corsets. 

Corsets  of  which  cotton  is  the  component  material  of  chief  value,  trim- 
med at  the  top  with  lace,  are  not  articles  made  in  any  part  of  lace,  though 
they  are  so  trimmed,  and  are  dutiable  under  Act  1897,  par.  314,  as  wear- 
ing apparel  of  "every  description  of  which  cotton  Is  the  component  ma- 
terial of  chief  value." 

Appeal  by  the  Altman  Company  from  decisions  of  the  general 
appraisers  which  confirm  the  action  of  the  collector  in  assessing  duty 
on  importations  in  question. 

.  Curie  &  Smith,  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  are  corsets,  of  which  cotton 
is  the  component  material  of  chief  value,  trimmed  at  the  top  with 
lace.  Paragraph  339  of  the  act  of  1897  provides  for  a  duty  on  'Tiand- 
kerchiefs,  napkins,  wearing  apparel,  and  other  articles  made  wholly 
or  in  part  of  lace.*'  They  have  been  assessed  as  articles  made  in 
part  of  lace,  against  a  claim  that  they  are  within  ^^wearing  apparel 
of  every  description  of  which  cotton  is  the  component  material  of 
chief  value,"  provided  for  in  paragraph  314.  The  lace  is  not  brought 
into  their  structure,  and  they  do  not  appear  to  be  articles  made  in 
any  part  of  lace,  although  they  are  to  some  extent  trimmed  with  lace. 
Decision  reversed. 
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TOLK^AN  T.  UNITED  STATES, 
(drcoit  Court,  S.  D.  New  York.    January  18|  1900^ 
No.  2,916. 

OUBTOMB  DUTIBS— GhOCOLATS. 

The  dutiable  value  of  chocolate  packed  in  tin  boxes  Bhould  be  arrived 
at  by  adding  the  number  of  pounds  of  both  the  chocolate  and  the  tin 
coyerings,  under  Act  1897,  par.  281,  providing  for  a  duty  on  the  chocolate, 
and  that  "the  weight  and  value  of  all  coverings,  other  than  plain  wooden, 
shall  be  included  in  the  dutiable  weight  and  value"  th^eoC 

• 

Corie  &  Skoifh,  far  importers. 
Ghas.  D.  Baker,  Ami.  V.  S.  Atty. 

WHEELER,  District  Judge.  Paragraph  281  of  the  act  of  1897 
provides  for  a  duty  on  chocolate  valued  at  not  over  15  cents  a  pound 
of  2i  cents  a  pound;  valued  above  15  and  not  above  24  cents  a 
pound,  of  2i  cents  a  pound  and  10  per  cent,  ad  valorem;  yalued 
above  24  and  not  35  cents  a  pound,  5  cents  a  pound  and  10  per  cent, 
ad  valorem;  and  valued  above  35  cents  a  pound,  50  per  cent,  ad 
valorem.  And,  further,  that  "the  weight  and  value  of  bU  coverings, 
other  than  plain  wooden,  shall  be  included  in  the  dutiable  weight 
and  value  of  the  foregoing  merchandise."  The  dutiable  value  per 
pound  of  this  importation  has  been  arrived  at  by  adding  the  value  of 
die  tin  boxes  to  that  of  the  chocolate,  and  dividing  the  sum  by  the 
number  of  pounds  of  the  chocolate  alone,  against  a  protest  that  the 
division  should  be  by  the  number  of  pounds  of  both  the  chocolate 
and  the  tin  coverings.  The  method  adopted  included  the  value  and 
excluded  the  weight  of  the  coverings  from  the  computation.  This 
brought  the  dutiable  value  above  24  cents  per  pound,  and,  with  the 
weight  of  the  coverings  included,  it  would  have  been  below,  and 
the  duty  2J  cents  per  pound  less.  The  requirement  is  express 
that  the  weight,  as  well  as  the  value,  of  the  coverings  "shall  be  in- 
eluded/'  and  it  waB  not    Decision  reversed. 


HILLS  BROS.  00.  V.  UNITED  STATBa 

(Circuit  Court  of  Appeals,  Second  Circuit    January  6, 1900.) 

No.  80. 

OusTOirs  Duties— Classificatioh— Dried  Cukrakts. 

"Dried  currants/*  so  called,  from  the  Levantine,  which  are  known  to  the 
trade  by  some  30  different  names,  indicating  the  islands  or  localities  where 
grown,  and  which,  although  in  fact  raisins,  made  from  a  small  grape,  con- 
stitute the  only  currants  known  commercially  or  imported,  are,  except 
those  grown  on  the  island  of  Zante,  entitled  to  free  entry,  under  paragraph 
480  of  the  free  list  of  the  tariff  act  of  1894,  as  "fruits,  •  •  •  dried, 
not  specially  provided  for,"  and  are  not  dutiable  under  paragraph  217, 
which  covers  "plums,  prunes,  figs,  raisins  and  other  dried  grapes,  incloding 
Zante  currants." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  YorJL  ^  ^ 
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This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  which  affirmed  a  decision  of  the  board  of  general 
appraisers,  affirming  a  decision  of  the  collector  of  the  port  of  New 
York  touching  an  importation  of  dried  currants. 

A.  P.  Ketchum,  for  appellant. 
Henry  0.  Piatt,  for  the  United  States. 

Before  WAIIAOE,  LA.OOMBE,  and  SHERMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  importation  was  under  the  tariff 
act  of  1894,  the  relevant  paragraphs  being: 

•♦Par.  217.  Plums,  prunes,  figs,  raisins  and  other  dried  grapes,  Including  Zante 
currants,  one  and  onVlialf  cents  per  pound." 

"Par.  480  [of  the  free  Hat].  Fruits,  green,  ripe  or  dried,  not  specially  provided 
for  in  this  act." 

It  has  been  stipulated,  and  apparently  has  never  been  disputed,  that 
the  currants  in  question  were  not  the  growth  of  the  island  of  Zante. 
The  question  here  presented  first  arose  upon  an  importation  of  Austin, 
Nichols  &  Co.  into  the  port  of  New  York,  and  the  board  held  that  such 
currants  were  not  within  paragraph  217.  In  this  decision  the  treas- 
ury department  for  some  time  acquiesced.  Subsequently,  a  similar 
question  arising  in  California,  the  board,  upon  the  evidence  in  the 
Austin-Nichols  Case  and  upon  further  proofs,  reaffirmed  its  former 
decision.  Appeal  was  taken  to  the  circuit  court,  Northern  district 
of  California,  additional  testimony  was  taken  in  that  court,  and  the 
decision  of  the  board  was  reversed.  In  re  Wise  (C.  C.)  73  Fed.  183. 
In  the  case  at  bar  still  further  testimony  was  taken,  but  the  board, 
referring  to  the  Wise  decision,  held  as  follows:  'In  deference  to  a  . 
superior  tribunal,  we  follow  the  said  judicial  ruling,  and  affirm  the 
decision  of  tiie  collector.'^  This  decision  does  not  present  a  finding 
of  fact  by  the  board  upon  confiicting  testimony  of  such  a  character 
that  the  reviewing  court  should  hesitate  to  express  a  different  con- 
clusion, if,  upon  l£e  whole  record,  such  court  were  satisfied  that  the 
weight  of  testimony  did  not  support  such  enforced  finding.  The  cir- 
cuit court,  as  a  matter  of  comity,  followed  the  decision  in  the  North- 
em  district  of  California,  without  discussing  the  merits  of  the  case. 

In  the  record  now  before  this  court  we  have — ^Pirst,  all  the  testi- 
mony whidi  was  before  the  California  court,  both  that  returned  by 
the  board  and  that  taken  in  the  court;  and,  second,  some  additional 
testimony  which  has  been  taken  in  the  case  at  bar.  The  record  is 
most  voluminous,  and  a  great  deal  of  the  testimony  wholly  immaterial 
and  unnecessary  to  the  decision.  It  will  not  be  necessary  to  go  at 
length  into  any  discussion  of  the  testimony.  In  the  California  case 
the  inquiry  seems  to  have  been  more  particularly .  directed  to  the 
scientific  and  historical  side  of  the  case.  Of  the  23  witnesses  exam- 
ined in  court  (leaving  out  the  importer  and  his  two  witnesses,  Falkin- 
ham  and  Elliot),  only  four  were  sufficiently  qualified  to  speak  as  ex- 
perts touching  the  commercial  meaning  of  the  phrase  "Zante  cur- 
rants"; the  oSier  dealers  were  shown  to  have  no  experience  in  trade 
and  commerce  at  wholesale  with  imported  dried  currants.  And  of 
the  four  it  appeared  that  the  experience  of  nearly  all  was  most  linnted.       t 
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The  trade  witnesses  called  here  on  behalf  of  the  importers,  however, 
had  acquired  their  knowledge  of  trade  terms  by  long  years  of  dealing 
in  this  very  commodity — dried  currants — ^in  large  quantities  in  the 
markets  of  this  country.  If  it  were  necessary  to  determine  the  com- 
mercial meaning  of  the  words  in  controversy,  the  record  before  this 
court  would  seem  to  present  an  exposition  of  commercial  dealings  at 
and  prior  to  the  passage  of  the  act  of  1894  much  more  complete  and 
satisfactory  than  that  upon  which  the  court  in  California  undertook 
to  pass.  But  it  vnll  not  be  necessary  to  inquire  whether  there  is  any 
commercial  meaning  of  the  term  ^^Zante  currants"  which  will  include 
currants  not  in  fact  of  Zante.  The  language  which  congress  has  em- 
ployed, when  read  in  the  light  of  the  facts  in  proof,  is  most  clear  and 
unambiguous. 

Referring  to  the  history  and  scientific  classification  of  the  dried  im- 
ported currant  of  commerce,  the  court  in  California  says  it  is  "a  kind 
of  raisin  made  from  a  small,  seedless  grape,  grown  not  only  on  the 
island  of  Zante,  but  also,  and  to  a  much  greater  extent,  on  the  main- 
land of  Greece  and  other  neighboring  localities.  It  derives  the  name 
of  'currants'  from  the  fact  that  in  times  past  it  was  shipped  from 
the  city  of  Corinth,  Greece.  In  German  it  is  called  'Korinthen';  in 
French,  'raisin  de  Corinthe';  in  Spanish,  'pasas  de  Corintho.'  It  is 
a  raisin  grape,  as  distinguished  from  a  shrub  currant,  with  which 
its  name  may  be  confounded,  but  from  which  it  is  entirely  distinct, — 
the  former  belonging  to  the  grapevine  family,  or  vitis  vinifera,  of 
plants;  the  latter  to  the  shrub,  or  ribes.  *  *  •  On  the  vine  it  is 
a  small-sized  grape.  When  picked  and  dried,  it  is  a  dried  grape,  op 
kind  of  raisin."  And  the  court  quotes  the  testilnony  of  Prof.  Hilgard, 
of  the  state  university  (California),  as  follows:  "[It  is]  a  raisin  made 
from  a  small  grape  which  grows  in  the  Ionian  Isles,  and  also  in  the 
archipelago  there;  also  on  the  mainland  of  Asia  Minor.  [And  the 
witness  subsequently  added,  "on  the  mainland  of  Greece."]  They 
are  dried  and  prepared  in  various  ways,  and  shipped  to  the  whole 
world.  It  is  the  only  region  thp.t,  so  far,  has  produced  this  grape  to 
perfection." 

The  conclusions  of  the  California  court,  that  these  dried  fmits  ^are 
a  kind  of  raisins,"  and  "are  grapes  dried,"  are  abundantly  supported 
by  the  record.  Scientifically  and  botanically  they  are  "raisins  or 
other  dried  grapes,"  but  popularly  and  commercially  they  are  not 
known  or  classified  as  sucL  The  testimony  of  the  qualified  experts, 
— not  the  botanists,  but  the  trade  experts, — ^who  testified  in  Cali- 
fornia and  before  the  board  of  appraisers,  is  overwhelming  to  the 
effect  that  in  trade  and  commerce  in  this  country,  at  and  prior  to  1894 
(and,  indeed,  at  all  times),  these  dried  currants  have  never  been  known 
or  classed  as  raisins  or  as  dried  grapes,  which  are  different  and 
well-known  articles  of  commerce.  Now,  it  is  manifest  that  congress 
fully  understood  this  situation,  and  legislated  upon  the  understanding 
that  these  so-called  "currants"  would  not  become  dutiable  as  a  part 
of  the  family  of  raisins  or  dried  grapes  unless  they  were  specifically 
referred  to,  and  therefore  congress  used  the  phrase,  "raisins  and  other 
dried  grapes,  including  Zante  currants."  If  the  contention  of  the 
government  were  sound,  the  words,  "including  Zante  currants,"  woidd 

Digitized  by  VjOOQIC 


HILLS   BBQS.  GO.  Y.  UNITED  BTATJSS.  267 

be  entirelj  Bnperflnow.  But  we  must  assuiue  that  congress  was 
satisfied  to  the  contrary,  and  certainly  the  testimony  now  before  the 
court  shows  quite  clearly  that  the  congressional  understanding  as  to 
trade  classification  and  nomenclature  was  correct. 

It  appears,  moreoyer,  that  congress  has  known  for  a  long  time  that 
there  were  to  be  expected  among  the  importations,  which  its  succes- 
sive tariff  acts  would  cover,  not  only  "Zante  currants,"  but  also  "other 
currants."  Thus,  the  Kevised  Statutes  imposed  a  duty  of  one  cent  a 
pound  on  "currants,  Zante  or  other"  (Schedule  M);  and  the  act  of 
1883  imposed  a  like  duty,  by  paragraph  293,  on  "currants,  Zante  or 
other."  The  act  of  1890  put  all  currants  on  the  free  list  by  the  use  of 
the  same  phrase  in  paragraph  578,  "currants,  Zante  or  other";  and 
the  same  words  are  found  when  all  currants  are,  in  the  act  of  1897, 
again  made  dutiable,  the  paragraph  reading: 

"Par.  264.  Figs,  plums,  prunes  and  prundles,  two  cents  per  pound;  raisins  and 
other  dried  grapes,  two  and  one-half  cents  per  pound;  dates,  one-half  of  one 
cent  per  pound;  currants,  Zante  or  other,  two  cents  per  pound." 

Incidentally,  it  may  be  noted  that  this  paragraph  accentuates  the 
fact  that  congress  distinguishes  between  dried  grapes  and  these  so- 
called  "currants"  from  the  Levant,  for  it  imposes  different  rates  of 
duty  upon  them. 

What,  then,  are  currants  "other  than  Zante"?  The  record  shows 
that  the  only  dried  foreign  currants  known  to  trade  and  commerce 
(and  paragraph  217  of  the  act  of  1894  manifestly  deals  with  dried 
fruits)  are  the  fruits  of  the  peculiar  variety  of  the  vitis  vlnifera  al- 
ready described,  which  reaches  peifection  only  in  the  Islands  of  the 
Grecian  archipelago,  and  on  the  neighboring  mainland  of  Greece  and 
Asia  Minor.  The  fruit  of  the  shrub  currant  is  not  known  in  this  form. 
Many  names  are  given  to  these  currants  which  we  may  comprehensive- 
ly call  ^Tjevantine."  Vostizza,  Calamata,  Patras^  Amalia,  Ithaca, 
Pyrgos,  Provincial,  Gulph,  Cephalonia,  are  samples  of  the  30  or  more 
names  by  which  they  are  described  in  trade  circuiars,  and  under  which 
wholesale  dealers  in  the  article  are  accustomed  to  order  them.  These 
different  names,  it  Is  apparent,  are  mainly  indicative  of  the  place  from 
which  the  fruit  comes,  and  the  evidence  shows  that  the  differences 
are  more  than  nominal.  It  is  testified  that  the  fruit  grown  in  differ- 
ent localities  possesses  different  characteristics,  and  some  of  the  wit- 
nesses before  the  board  picked  out  samples  which  they  identified  as 
Vostizza,  Zante,  Provincial,  etc.,  and  pointod  out  the  differences  be- 
tween the  fruit.  Inasmuch  as  congress  has  recognized  the  existence 
in  trade  and  commerce  of  currants  other  than  Zante,  we  must  assume, 
in  view  of  testimony  that  discloses  the  existence  of  these  Vostizza, 
Calamata,  Provincial,  and  other  Levantine  currants,  and  denies  the 
existence  of  any  other  dried  currants  than  the  Levantine,  that  con- 
gress, when  it  used  the  phrase  "currants,  Zante  or  other,"  meant  to 
differentiate  the  Zante  currant  from  the  Vostizza,  the  Oalamata,  the 
Provincial,  and  the  other  varieties  of  Levantine  currants.  That  con- 
gress did  make  just  this  distinction  in  the  Revised  Statutes,  and  in 
1883,  1890,  and  1897,  is  proved  by  its  continued  use  of  the  phrase, 
"currants,  Zante  or  other."  And  there  is  no  evidence  at  all  which 
would  indicate  that,  when  that  body  passed  the  act  of  1894,  it  had 
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any  otiier  or  different  ondenrtanding  of  the  sltiiation.  In  the  acts 
of  1883  and  1890,  the  free  list  contained  a  comprehensiye  proviflion 
coTering  ^^ruits,  green,  ripe  or  dried,  not  specially  provided  for,'* 
which,  of  course,  would  include  every  kind  of  dried  currants,  unless 
it  were  elsewhere  specified.  In  both  of  these  acts  congress  withdrew 
from  the  operation  of  this  free-list  provision,  not  only  Zante  currants, 
but  also  all  the  other  Levantine  currants, — ^in  1883,  by  provisions  in 
the  duty  schedules  for  "currants,  Zante  or  other";  and  in  1890,  by  a 
specific  free-list  provision  for  "currants,  Zante  or  other."  When  the 
act  of  1894  was  framed,  the  same  free-list  provision  remained,  but 
congress  withdrew  from  it,  not  "currants,  Zante  or  other,"  but  only 
"Zante  currants";  the  phraseology  of  paragraph  217  being  "plums, 
*  *  *  raisins  and  otiier  dried  grapes,  including  Zante  currants, 
one  and  one-half  cents  per  pound."  The  conclusion  seems  irresistible 
that  the  "other  currants,"  whose  existence  as  something  different 
from  Zante  currants  congress  had  recognized  for  20  years,  remained 
within  the  provisions  of  the  free  list,  since  they  were  not  withdrawn 
therefrom  by  the  form  of  words  congress  had  always  used  before 
when  imposing  duty  upon  them,  and  which  form  of  words  it  used 
three  years  later,  when  it  again  laid  duty  on  "currants,  Zante  or 
other."  Act  1897,  par,  264.  When,  therefore,  we  find  that  the  only 
"other  currants"  known  to  commerce  are  these  Levantine  currants, 
not  of  Zante,  it  must  be  inferred  that  congress  did  not  intend,  nor  did 
it  use  language  appropriate,  to  sweep  them  out  of  the  comprehensive 
provision  of  the  free-list  paragraph  covering  fruits,  green,  ripe,  or 
dried.  Since  it  is  undisputed  that  the  currants  now  under  considera- 
tion are  not  the  growth  of  the  island  of  Zante,  but  are  Amalias  and 
Provincials,  and  within  the  class  known  to  congress  as  "other  cur- 
rants," they  were  entitled  to  free  entry,  under  the  tariff  act  of  1894. 
The  decision  of  the  circuit  court  is  reversed. 


UNITBD  STATES  v.  RICHARD  et  aL 

(Oircolt  Oourt  of  Appeals,  Second  Circuit    Januaiy  5»  1000.) 

No.  82. 

OuBTOMfli  Duties— Classification— -Painted  Tiles. 

Articles  composed  of  tiles,  which  are  put  together  in  rows  before  being 
fired,  their  faces  forming  a  plane  surface,  on  which  a  picture  is  painted 
with  brown  mineral  paint,  mixed  with  oil  or  water,  the  tiles  being  then 
separated  and  fired,  by  which  process  the  color  of  the  painting  Is  changed 
from  brown  to  blue,  and  the  surface  of  the  tile  is  glazed,  after  which  the 
tiles  are  reassembled  and  framed,  in  which  condition  they  are  imported, 
being  used  in  the  frames  for  wall  decoration,  or  removed  and  set  in  man- 
tles or  wainscoting,  are  dutiable,  under  paragraph  94  of  the  tariff  act  of 
1890,  as  "tiles  glazed,  painted  or  vitrified,"  and  not  under  paragraph  465, 
as  "paintings  in  oil  or  water  colors." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  circuit 
court,  Southern  district  of  New  York,  reversing  a  decision  of  the 
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board  of  general  appraisers  which  sustained  a  ruling  of  the  collector 
of  the  port  of  New  York  touching  certain  pictures  on  china  or  porce- 
lain. 

Henry  O.  Piatt,  for  the  United  States. 
Albert  Gomstock,  for  appellees. 

Before  WAULACE,  LAGOMBE,  and  HHTPMAN,  Circuit  Judges. 

LAOOMBE,  CSrcuit  Judge.  The  importation  was  made  under  the 
tarifP  act  of  1890,  and  the  relevant  paragraphs  are: 

"Par.  94.  TUea  and  brick,  other  than  fire  brick,  not  glazed,  ornamented, 
painted,  enameled,  yitrified  or  decorated,  25  per  centum  ad  valorem;  orna- 
mented, glazed,  painted,  enameled,  yltrified  or  decorated,  and  aU  encaustic,  45 
per  centnm  ad  yalorem." 

"Par.  100.  OhiOA,  porcelain,  parlan,  bisque^  eartiien,  atone  and  crockery 
ware,  including  placques,  ornaments,  toys,  charms,  vases  and  statuettes, 
painted,  tinted,  stained,  enameled,  printed,  gilded,  or  otherwise  decorated  or 
ornamented  in  any  manner,  00  per  centum  ad  valorem;  if  plain  white,  and  not 
ornamented  or  decorated  In  any  manner,  55  per  centum  ad  valorem." 

'Tar.  465.  Paintings  In  oil  or  water  colors  and  statuary,  not  otherwise  pro- 
vided for  in  this  act,  15  per  centum  ad  valorem." 

The  collector  classified  the  importation  in  suit  under  paragraph  94. 
The  importers  contend  that  it  should  have  been  classified  under  para- 
graph 465. 

Precisely  what  the  articles  in  question  are  will  be  apparent  from 
a  description  of  the  way  in  which  they  are  produced.  Earthenware 
tileSy  ^^in  the  white"  and  unftred^  are  assembled  together  in  a  single 
row,  or  in  two  or  more  superimposed  rows,  so  as  to  make  a  plane 
surface.  Upon  this  surface,  not  by  stenciling  or  other  mechanical 
process,  but  by  freehand  painting,  there  is  depicted  some  landscape 
or  figure  or  other  artistic  decoration.  The  painting  is  done  with  what 
are  known  as  "mineral  colours"  (vitrifiable  colors),  and  when  ap- 
plied they  produce  a  brown  painting  on  the  white  surface.  The  com- 
iwsite  surface  formed  by  the  several  tiles  is  then  broken  up,  and  the 
tiles  are  "fired."  By  this  process  the  color  of  the  painting  is  changed 
from  brown  to  blue,  and  the  surface  of  the  tile  is  glazed,  the  result 
being  the  well-known  Holland  delft.  The  several  tiles  are  then  re- 
assembled, so  as  to  present  the  picture  which  was  painted  on  them, 
and  are  framed  so  as  to  retain  their  relative  positions  to  each  other. 
They  are  imported  framed.  With  the  frames  on  them  they  are  used 
for  wall  decoration,  and  they  may  be  removed  from  the  frames,  and 
set  into  mantles,  or  door  panels,  or  wainscoting. 

From  the  above  description,  it  is  apparent  that  each  earthenware 
tile  may  properly  be  said  to  jbe  glazed,  painted,  and  vitrified,  and,  in- 
deed, may  quite  fairly  be  held  to  be  ornamented  or  decorated;  for 
inspection  of  the  samples  shows  that  the  fraction  of  the  entire  x>aint- 
ing  which  is  found  on  each  tile  has  made  it  more  ornamental  and 
decorative  than  it  was  before.  Moreover,  if  it  be  assumed  that  the 
assembling  of  these  painted  and  vitrified  tiles,  in  such  a  way  that  the 
aggregation  of  two  or  more  of  them  will  make  up  a  single  picture, 
constitutes  an  advance  beyond  the  group  of  articles  known  as  tiles, 
nevertheless  the  importer  cannot  prevail  if  the  result  of  such  an  ad- 
vance has  been  merely  the  production  of  an  earthenware  ornament      t 
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painted  or  otherwise  decorated.  Such  painted  earthenware  wonld  be 
dutiable,  under  paragraph  100,  at  GO  per  centum, — a  higher  rate 
than  that  assessed  on  painted  tiles.  Whether  or  not  the  importations 
in  tliis  case  are  within  the  provisions  of  paragraph  100  need  not  be 
decided;  it  will  be  sufficient  to  dispose  of  the  contention  presented  in 
the  importer's  protest,  viz.  that  they  are  paintings,  within  the  mean- 
ing of  paragraph  465. 

The  general  subject  of  duties  upon  artistic  productions  was  dis- 
cussed in  D.  S.  V.  Perry,  146  U.  S.  71,  13  Sup.  Ct.  26,  36  L.  Ed.  890, 
and  it  was  there  pointed  out  that  the  special  favor  extended  by  con- 
gress in  the  low  rate  upon  paintings  in  oil  or  water  colors  is  accorded 
only  to  such  productions  as  are  recognized  to  belong  to  the  domain  of 
high  art,  and  does  not  cover  minor  objects  of  art,  intended  also  for 
ornamental  purposes,  such  as  statuettes,  vases,  plaques,  drawings, 
etc.  Save  for  the  fact  that  it  takes  two  or  more  tiles  to  make  up  the 
complete  picture,  these  importations  are  in  no  respect  different  ar- 
tistically from  the  painted  earthenware  plaques  which  are  specifically 
included  in  paragraph  100.  The  plaque  is  round,  the  tile  straight- 
sided,  but  both  are  of  the  same  material,  are  painted  with  the  same 
colors,  transformed  in  the  same  way  by  the  application  of  heat,  with 
the  same  freehand  execution,  and  are  used  for  the  same  purposes. 
The  circuit  court  held,  and  the  importer  does  not  seem  to  dissent  from 
such  conclusion,  that  "upon  the  evidence  [these  importations]  would 
not  appear  to  have  been  known  in  commerce  as  oil  paintings  or  water- 
color  paintings."  But  we  are  unable  to  concur  in  the  further  con- 
clusion of  the  circuit  court  that  congress  intended  paragraph  465  to 
cover  any  paintings  but  such  as  were  known  in  commerce  as  "oil 
paintings''  or  as  "water-color  paintings."  Undue  weight  seems  to 
have  been  given  in  the  opinion  below  to  the  circumstance  that,  pre- 
sumably for  convenience  of  expression,  the  words  of  the  statute  are 
so  transposed  as  to  read  "paintings,  in  oil  or  water  colors,"  instead 
of  "oil  or  water-color  paintings."  The  meaning  of  both  phrases, 
when  read  in  connection  with  the  rest  of  the  statute,  seems  to  us  the 
same.    The  decision  of  the  circuit  court  is  reversed. 


ZIMMBRLING  v.  HARDING. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  2,  1900.) 

No.  34. 

Internal  Revenue— Tax  on  Sugah  Refiners— Act  of  1863. 

A  firm  engaged  in  the  business  of  boiling  molasses  to  the  point  of  crys- 
tallizatioD,  producing  sugar  with  a  residuum  of  molasses,  were  "sugar  re- 
finers," within  the  definition  of  the  amended  internal  revenue  act  of  March 
3,  1863  (12  Stat.  c.  74),  and  subject  to  the  tax  thereby  imposed  on  their 
product 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania, 

Robert  Ralston  and  David  W.  Sellers,  for  plaintiff  in  ^rror. 
•  James  M,  Beck,  for  defendant  in  error.  r^^V-.r^f/^ 
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Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
EICK,  District  Judge. 

ACHESON,  Circuit  Judge.  John  Zimmerling,  the  plaintiff  below 
and  in  error,  as  surviving  partner  of  Feltus,  Zimmerling  &  Co., 
brought  this  suit  to  recover  the  sum  of  $21,565.74,  with  interest, 
paid  as  internal  revenue  taxes  by  said  firm  to  the  defendant's  intes- 
tate, Jasper  Harding,  who  was  United  States  collector  of  internal 
revenue  for  the  First  collection  district  of  Pennsylvania,  upon  tax 
assessments  alleged  to  have  been  erroneously  made  against  said 
firm,  as  sugar  refiners,  for  the  period  between  March  3,  1863,  and 
March  2,  1867.  During  that  period  Feltus,  Zimmerling  &  Co.  were 
engaged  in  the  business  of  extracting  sugar  from  molasses  by  boil- 
ing it  to  the  point  of  crystallization,  and  then  passing  it  into  an 
open  vessel,  in  which  it  was  stirred,  and  afterwards  passing  it  into 
iron  molds,  from  which  the  uncrystallized  molasses  was  drained  off; 
the  final  products  being  raw  sugar  and  a  residuum  of  low-grade  mo- 
lasses, of  an  aggregate  value  greater  than  the  molasses  from  which 
they  were  produced,  and  which  products  the  firm  sold. 

Act  March  3,  1863  (12  Stat.  713,  716),  amendatory  of  Act  July  1, 
1862,  inter  alia,  enacted: 

**That  section  seventy-flve  be  •  •  •  amended  •  •  •  by  striking  out 
the  foUowing  words:  *0n  sugar  refined,  whether  loaf,  lump,  granulated,  or 
pulverized,  two  mUls  per  pound;  on  sugar  refined,  or  made  from  molasses, 
sirup  of  molasses,  melado  or  concentrated  melado,  two  mills  per  pound,'  and 
inserting  in  lieu  thereof  as  foUows:  'Sugar  refiners  shall  pay  one  and  one-half 
of  one  per  cent,  on  the  gross  amount  of  the  sales  of  all  the  products  of  their 
manufactories:  provided,  that  every  person  shall  be  regarded  as  a  sugar  re- 
finer under  this  act,  whose  business  it  is  to  advance  the  quality  and  value  of 
sugar  by  melting  and  recrystaUlzation,  or  by  liquoring,  dayhig,  or  other  wash- 
ing process,  or  by  any  other  chemical  or  mechanical  means;  or  who  shall  ad- 
vance the  quality  or  value  of  molasses  and  concentrated  molasses,  melado  or 
concentrated  melado,  by  boiling  or  other  process/  " 

The  case  turns  upon  the  construction  of  this  provision  of  the  act 
of  1863,  which  was  substantially  re-enacted  by  the  internal  revenue 
act  of  June  30,  1864  (13  Stat,  223,  265),  and  that  of  July  13,  1866 
(14  Stat.  98,  129),  ismd  was  in  fo^'ce  during  the  period  covered  by  the 
plaintiff's  claim.  The  question  to  be  determined  is  whether  or  not 
the  extracting  of  sugar  from  molasses  by  boiling  in  the  manner  above 
set  forth  by  Feltus,  Zimmerling  &  Co.,  and  the  sale  by  them  of  the 
products  of  their  manufactory,  namely,  the  sugar  so  produced  and 
the  residuum  of  molasses,  tuade  them  liable  for  the  prescribed  tax. 
Looking  at  the  act  of  1863  in  its  entirety,  and  having  regard  to  its 
purpose,  we  think  that  one  who  boiled  molasses,  and  thereby  ex- 
tracted sugar  therefrom,  leaving  a  residuum  of  molasses,  which 
products  were,  in  the  aggregate,  of  an  enhanced  value  over  the  un- 
boiled molasses,  was  a  "sugar  refiner,"  within*  the  meaning  of  the 
act,  and  liable  to  the  tax  thereby  imjwsed.  Undoubtedly  one  who 
produced  sugar  from  molasses  by  boiling,  as  practiced  by  Feltus, 
Zimmerling  &  Co.,  was  taxable  for  the  sugar  so  made,  under  the 
said  act  of  July  1,  1862  (12  Stat.  463).  That  act  imposed  a  tax  of 
two  mills  per  pound  "on  sugar,  refined,  whether  loaf,  lump,  granu- 
lated, or  pulverized";  and  the  same  tax  was  imposed  "on  sugar,  re- 
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fined  or  made  from  molasses,  sirup  of  molasses,  melado  or  concen- 
trated melado."  All  these  sugars  were  rated  alike  for  the  purpose 
of  taxation.  Moreover,  it  will  be  perceived  that  in  connection  with 
the  manufacture  of  sugar  from  molasses  the  act  of  1862  used  the 
word  "refined"  as  synonymous  with  the  word  "made."  The  language 
there  employed  is,  "refined  or  made  from  molasses."  Now,  mani- 
festly, it  was  not  intended  by  the  act  of  1863  to  diminish  lie  sub- 
jects of  taxation.  The  purpose  was  just  the  reverse.  The  enacting 
clause  reads,  "Sugar  refiners  shall  pay  one  and  one-half  of  one  per 
cent,  on  the  gross  amount  of  the  sales  of  all  the  products  of  their 
manufactories."  Then,  to  avoid  a  too  limited  construction  of  the 
phrase  "sugar  refiners,"  there  was  added  the  proviso  giving  the 
legislative  definition  of  the  term,  and  expressly  bringing  under  the 
operation  of  the  act  every  person  "who  shall  advance  the  quality  or 
value  of  molasses  *  *  *  by  boiling  or  other  process."  The  de- 
clared purpose,  inter  alia,  was  to  impose  the  prescribed  tax  on  "the 
gross  amount  of  the  sales  of  all  the  products"  of  any  manufacturer 
who  should  "advance  the  quality  or  value  of  molasses"  by  '^oiling 
or  other  process."  Now,  by  their  practice  of  boiling  molasses  to 
the  point  of  crystallization,  and  their  subsequent  manipulation  of  it« 
Peltus,  Zimmerling  &  Co.  produced  sugar  and  a  residuum'  of  salable 
molasses,  and  these  combined  products  were  more  valuable  than 
the  molasses  before  it  had  received  such  treatment.  It  seems  to  us, 
then,  that  Feltus,  Zimmerling  &  Co.  came  within  both  the  letter  and 
the  spirit  of  the  law.  Whether  or  not  they  were  "sugar  refiners," 
wifhin  the  popular  acceptation  of  the  term,  is  immaterial.  The  legis- 
lative definition  is  conclusive  here.  In  confirmation  of  our  con- 
struction of  the  act  of  1863,  we  may  add  that  it  is  conclusively  shown 
by  the  evidence  that  it  is  impossible  to  advance  the  quality  or  value 
of  molasses  by  boiling  unless  sugar  is  thereby  extracted  from  it 
This  fact  presumably  was  known  to  the  lawmakers.  To  give  any 
effect  whatever  to  this  provision  of  the  act,  the  process  practiced 
by  Feltus,  Zimmerling  &  Co.  must  be  held  to  be  within  the  act.  We 
think  that  the  judgment  of  the  circuit  court  was  right,  and  accord- 
ingly it  is  affirmed. 


In  re  SCHEITLIN. 

(Circuit  Court,  B.  D.  Missouri,  B.  D.    January  9,  1900.) 

No.  4,251. 

Intbrstatb  Comhbbcs— Statb  Rboulations— Oleomaboabinb  Law  of  Mib- 

80UHI. 

The  provision  of  the  oleomargarine  law  of  Missouri  (Sess.  Acts  1885,  p. 
26,  §  2)  prohibiting  the  manufacture  or  sale  within  the  state  of  any  sub- 
stance "in  imitation  or  semblance  of  natural  butter,"  or  with  which  any 
substance  has  been  combined  **for  the  purpose  or  with  the  effect  of  im- 
parting thereto  a  yellow  color,  or  any  shade  of  yellow,  so  that  such  sub- 
stitute shall  resemble  yellow  or  any  shade  of  genuine  yellow  butter,"  is  a 
proper  regulation  for  the  prevention  of  fraud  and  deception,  which  is 
within  the  police  power  of  the  state,  and  its  enforcement  as  to  oleomar- 
garine brought  from  other  states,  and  sold  in  the  original  packages,  Is 
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not  a  Tlolation  of  any  rights  secured  by  the  interstate  commerce  dause 
of  the  constitution  of  the  United  States. 

This  was  an  application  by  Charies  Scheitlin  for  a  writ  of  habeas 
corpus. 

Thomas  B.  Harvey,  for  relator. 
Taylor  &  Erd,  for  resi>ondent 

ADAMB,  District  Judge.  This  case  is  submitted  on  the  petition 
togr  the  writ  of  habeas  corpus  and  the  return  thereto.  It  appears 
tnat  the  Capital  City  Dairy  Company,  a  corporation  of  Ohio,  is  en- 
gaged in  the  manufacture  and  sale  of  oleomargarine;  that  the  rela- 
tor is  its  agent  engaged  in  selling  in  St.  Louis,  Mo.,  the  product  of 
his  principal  in  original  unbroken  packages  only;  that  on  the  2d 
day  of  December,  1890,  an  information  was  duly  filed  in  the  St. 
Louis  court  of  criminal  correction  charging  the  relator  with  unlaw- 
fully selling  and  offering  for  sale  oleomargarine  which  then  and 
there  resembled  yellow,  or  a  shade  of  genuine  yellow,  butter,  con- 
trary to  the  form  of  statute  in  such  case  made  and  provided;  that 
upon  this  information  the  relator  was  arrested,  found  guilty,  and 
adjudged  to  pay  a  fine  of  J50,  and  for  the  nonpayment  of  which  he 
was,  by  an  order  of  court,  committed  to  the  custody  of  the  sheriff 
for  imprisonment.  The  petition  for  the  writ  of  habeas  corpus  charges 
that  the  law  of  Missouri  under  which  the  prosecution  of  relator  was 
had,  in  so  far  as  it  attempts  to  prohibit  the  sale  in  this  state  of 
oleomargarine  in  original  packages,  when  brought  here  from  another 
state  in  which  it  is  manufactured,  is  reptignant  to  section  8  of 
article  1  of  the  constitution  of  the  United  States,  whiclPconfers  upon 
congress  power  to  regulate  commerce  among  the  several  states.  Sec- 
tion 2  of  the  act  of  Missouri  approved  April  19,  1895  (Sess.  Acts 
1895,  p.  26),  provides  as  follows: 

**No  person  shall  by  himself,  his  agents  or  employees,  produce  or  manufac- 
ture any  substance  in  imitation  or  semblance  of  natural  butter,  nor  sell  nor 
keep  for  sale,  nor  offer  for  sale  any  imitation  butter  made  or  manufactured, 
compounded  or  produced  In  violation  of  this  section,  whether  such  imitation 
butter  shall  be  made  or  produced  in  this  state  or  elsewhere." 

Tins  section  elsewhere  provides: 

"That  no  person  shaU  combine  any  animal  fat,  or  vegetable  oil,  or  other 
substance  with  butter,  or  combine  therewith  or  with  animal  fat  or  vegetable 
oU,  or  combination  of  the  two,  or  with  either  one,  any  other  substance  or 
substances  whatever,  any  annatto  or  compound  of  ttie  same,  or  any  other 
substance  or  substances,  for  the  purpose  or  with  the  effect  of  imparting  thereto 
a  yellow  color,  or  any  shade  of  yellow  so  that  such  substitute  shall  resemble 
yellow  or  any  shade  of  genuine  yeUow  butter." 

There  is  no  claim  that  there  is  any  want  of  evidence  of  illegality 
in  the  proceedings  which  resulted  in  the  imprisonment  of  the  re- 
lator, other  than  that  the  law  itself  under  which  the  conviction  was 
had  is  unconstitutional,  being  violative  of  the  commerce  clause  of 
the  constitution,  in  this:  that  it — the  act  of  Missouri — ^prohibits  the 
sale  of  imported  oleomargarine  in  the  original  package  t"  the  same 
"resembles  yellow  or  any  shade  of  genuine  yellow  butter."  This 
contention  raises  the  question  whether  the  act  of  Missouri  in  gu^s-       . 
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tion  constitutes  an  unlawful  interference  with  interstate  commerce, 
or  whether,  on  the  other  hand,  it  constitutes  a  fair  and  lawful  exer- 
cise of  the  police  power  of  the  state.  I  am  relieved  from  the  neces- 
sity of  giving  this  question  an  original,  independent  consideration 
for  the  reason  that  the  same  has  been  heretofore  eidiaustively  con- 
sidered by  the  supreme  court  of  the  United  States  in  a  variety  of 
decisions,  from  which,  it  seems  to  me,  a  rule  of  conduct  for  trial 
judges  is  clearly  laid  down  and  established.  In  the  case  of  Plum- 
ley  V.  Massachusetts,  155  XJ.  S.  461,  15  Sup.  Ct.  154,  39  L.  Ed.  223, 
the  supreme  court  had  occasion  to  consider  a  statute  of  the  com- 
monwealth of  Massachusetts  very  similar  to  that  of  Missouri  now 
under  consideration.  The  Massachusetts  act  made  it  unlawful  for 
any  person  to  sell  any  article,  product,  or  compound  made  wholly 
or  partly  out  of  any  fat,  oil,  op  oleaginous  substance,  or  compound 
thereof,  not  produced  from  unadulterated  milk  or  cream  of  the 
same,  *^which  shall  be  in  imitation  of  yellow  butter  produced  from 
pure  unadulterated  milk  or  cream  of  the  same."  That  act  was  as- 
sailed as  unconstitutional  for  the  same  reasons  as  the  Missouri  act 
is  now  challenged.  After  a  careful  consideration  of  the  prior  ad- 
judicated cases  bearing  upon  the  exercise  of  the  police  power  of  a 
state  as  affected  by  the  commerce  clause  of  the  constitution,  the 
supreme  court  in  that  case  concluded  its  opinion  as  follows: 

^  "It  has,  therefore,  been  adjudged  that  the  states  may  legislate  to  prevent 
the  spread  of  crime,  and  may  exclude  from  their  limits  paupers,  convicts, 
persons  liljely  to  become  a  public  charge,  and  persons  afflicted  with  contagious, 
or  infectious  diseases.  These  and  other  like  things  having  Immediate  connec- 
tion with  the  health,  morals,  and  safety  of  the  people  may  be  done  by  the 
states  in  the  exercise  of  the  right  of  self-defense.  And  yet  It  Is  supposed 
that  the  own«rs  of  a  compound  which  has  been  put  in  a  condition  to  cheat 
the  public  Into  believing  that  it  is  a  particular  article  of  food  in  daily  use, 
and  eagerly  sought  by  the  people  in  every  condition  of  life,  are  protected 
by  the  constitution  in  making  a  sale  of  It  against  the  wlU  of  the  state  in 
which  it  is  offered  for  sale,  because  of  the  circumstances  that  It  is  an  original 
package,  and  has  become  a  subject  of  ordinary  traffic.  We  are  unwiUing  to 
accept  this  view.  Tfre  are  of  opinion  that  it  Is  within  the  power  of  a  state 
to  exclude  from  its  markets  any  compound  manufactured  in  another  state 
which  has  been  artificially  colored,  or  adulterated  so  as  to  cause  it  to  look  like 
an  article  of  food, in  general  use,  and  the  sale  of  which  may,  by  reason  of 
such  coloration  or  adulteration,  cheat  the  general  public  into  purchasing  that 
which  they  may  not  Intend  to  buy.  The  constitution  of  the  United  States 
does  not  secure  to  any  one  the  privilege  of  defrauding  the  public.  The  de- 
ception against  which  the  statute  of  Massachusetts  is  aimed  is  an  offense 
against  society,  and  the  states  are  as  competent  to  protect  their  people  against 
such  offenses  or  wrongs  as  they  are  to  protect  them  against  crimes  or  wrongs 
of  more  serious  character;  and  this  protection  may  be  given  without  violating 
any  right  secured  by  the  national  constitution,  and  without  Infringing  the 
authority  of  the  general  government.  A  state  enactment  forbidding  the  sale 
of  deceitful  imitations  of  articles  of  food  in  general  use  among  the  people 
does  not  abridge  any  privilege  secured  to  citizens  of  the  United  States,  nor 
in  any  just  sense  interfere  with  the  freedom,  of  commerce  among  the  several 
states.  It  is  legislation  which  can  be  most  advantageously  exercised  by  the 
states  themselves." 

I  need  not  further  comment  upon  or  quote  from  this  decision  of 
the  supreme  court.  It  is  conceded  by  counsel  to  be  controlling  au- 
thority in  the  case  now  under  consideration,  unless  the  same  has 
been  overruled  by  a  later  decision  of  that  court.    It  is  contended 
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that  the  supreme  court,  in  the  case  of  Schollenberger  v.  Pennsylvania, 
171  U.  S.  1,  18  Sup.  Ct.  757,  43  L.  Ed.  49,  has  practically  overruled 
the  doctrine  of  the  Plumley  Case,  and  it  is  to  this  contention  that 
I  have  given  very  careful  consideration;  especially  so  in  the  light 
of  the  fact  that  the  circuit  court  for  the  district  of  Minnesota  in 
the  case  In  re  Brundage  (0-  C.)  96  Fed.  963,  has  reached  a  different 
conclusion  than  that  to  which  I  am  irresistibly  brought.  In  ap- 
proaching a  consideration  of  the  Schollenberger  Case,  it  is  well  to 
distinctly  understand  the  question  there  involved.  The  act  of  Penn- 
sylvania under  which  a  conviction  was  had  in  that  case  is  as  follows: 

"No  person,  firm  or  corporate  body  shall  manufacture  out  of  any  oleaginous 
substance,  or  any  compound  of  the  same  other  than  that  produced  from  un- 
adulterated milk  or  of  cream  from  the  same,  any  article  designed  to  take  the 
place  of  butter  or  cheese  produced  from  pure  unadulterated  milk  or  cream 
from  the  same,  or  of  any  Imitation  or  adulterated  butter  or  cheese,  nor  shall 
seU  or  offer  for  sale  or  have  in  his,  her  or  their  possession  with  intent  to 
seU  the  same  as  an  article  of  food." 

It  is  observed  at  the  outset  that  the  law  of  Pennsylvania  absolutely 
prohibits  the  sale  of  oleomargarine  within  the  confines  of  the  state. 
The  law  of  Massachusetts  under  which  the  Plumley  Case  arose  does 
not  prohibit  the  sale  of  oleomargarine,  but  only  prohibits  its  sale 
when  made  in  imitation  of  yellow  butter;  in  other  words,  prohibits 
the  coloring  of  oleomargarine  so  as  to  resemble  yellow  butter,  prac- 
tically the  same  as  the  statute  of  Missouri  now  under  consideration. 
The  supreme  court,  in  its  opinion  in  the  Schollenberger  Case,  an- 
alyzes the  Plumley  Case,  and  distinguishes  it  from  the  Schollenberger 
Case;  saying  as  follows: 

"The  statute  in  that  case  [Plumley  v.  Massachusetts]  prevented  the  sale  of 
this  substance  In  imitation  of  yeUow  butter.  •  •  •  This  court  held  that  a 
conviction  under  that  statute  for  having  sold  an  article  known  as  'oleomarga- 
rine,' not  produced  from  unadulterated  milk  or  cream,  but  manufactured  in 
imitation  of  yellow  butter  produced  from  pure  unadulterated  mUk  or  cream, 
vFas  valid.  Attention  was  called  in  the  opinion  to  the  fact  that  the  statute 
did  not  prohibit  the  manufacture  or  sale  of  aU  oleomargarine,  but  only  such 
as  was  colored  in  Imitation  of  yellow  butter  produced  from  unadulterated 
milk,  or  cream  of  such  milk.  If  free  from  coloration  or  ingredient  that 
caused  it  to  look  like  butter,  the  right  to  seU  it  in  a  separate  and  distinct 
form,  and  in  such  manner  as  would  advise  the  consumer  of  the  real  character, 
was  neither  restricted  nor  prohibited.  The  court  held  that  under  the  statute 
the  party  was  only  forbidden  to  practice,  in  such  matters,  a  fraud  upon  the 
general  public;  that  the  statute  seeks  to  suppress  false  pretenses  and  to  pro- 
mote fair  dealing  in  the  sale  of  an  article  of  food,  and  that  it  compels  the 
sale  of  oleomargarine  for  what  it  really  is  by  preventing  its  sale  for  what  it 
Is  not;  that  the  term  'commerce  among  the  states*  did  not  mean  a  recognition 
of  a  right  to  practice  a  fraud  upon  the  public  in  the  sale  of  an  article  even 
if  it  had  become  the  subject  of  trade  in  different  parts  of  the  country.  It 
was  said  that  the  constitution  of  the  United  States  did  not  take  from  the 
states  the  power  of  preventing  deception  and  fraud  in  the  sale  within  their 
respective  limits  of  articles,  in  whatever  state  manufactured,  and  that  that 
instrument  did  not  secure  to  any  one  the  privilege  of  committing  a  wrong 
against  society.  It  wlU  thus  be  seen  that  the  case  was  based  entirely  upon 
the  theory  of  the  right  of  a  state  to  prevent  deception  and  fraud  in  the  sale 
of  any  article,  4tnd  that  it  was  the  fraud  and  deception  contained  in  selling 
the  article  for  what  it  was  not,  and  in  seUIug  it  so  that  it  should  appear 
to  be  another  and  a  different  article,  that  this  right  of  the  state  was  upheld. 
The  question  of  the  right  to  totally  prohibit  the  introduction  firom  another 
state  of  the  pure  artide  did  not  arise,  and,  of  course,  was  not  passed  upon«^  j 
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In  so  difitingalshlng  between  the  Plumley  Case  and  the  Schollen- 
berger  Case,  tiie  court  concludes  that  the  act  of  Pennsylvania  is 
violatiye  of  the  commerce  clause  ot  the  constitution  in  that  it  en- 
tirely prohibited  the  sale  of  oleomargarine  within  the  confines  of 
the  state,  even  when  the  same  was  manufactured  in  another  state 
and  shipped  into  the  state  in  the  original  x>acka^e,  for  sale  within 
the  state  in  such  ori^nal  package.  It  is  true  the  supreme  court 
in  the  SchoUenberger  Case  declared  that  pure  oleomargarine  was  an 
article  of  commerce  within  the  meaning  of  the  commerce  clause  of  the 
constitution,  but  I  cannot  bring  myself  to  the  conclusion,  as  con- 
tended by  the  relator  in  this  case,  that  the  supreme  court  in  that 
case  decided  that,  because  oleomargarine  was  the  subject  of  com- 
merce between  the  states,  therefore  no  restrictions  or  limitations 
upon  its  sale  within  a  state  can  be  made  by  the  legislature  of  that 
state,  provided  only  the  article  be  pure,  wholesome,  and  unadulter- 
ated of  its  kind.  I  believe  the  doctrine  of  the  Plumley  Case  is  and 
ought  to  remain  in  force,  and  that,  notwithstanding  oleomargarine 
is  a  subject  of  commerce  between  the  states,  any  state  has  the  un- 
doubted right  to  so  legislate  with  resiHJct*  to  it,  in  the  exercise  of  its 
police  power,  as  to  prevent  imposition,  fraud,  and  deception  upon 
the  public;  and  this  is  what  the  act  of  the  state  of  Missouri,  now 
under  consideration,  alone  attempts  to  do.  It  simply  singles  out 
one  color,  and  enacts  that  that  color,  because  of  the  l&elihood  that 
its  use  would  deceive  the  unwary  into  purchasing  what  they  do  not 
desire,  shall  be  prohibited.  It  leaves  the  range  of  all  the  other  colors 
open  to  the  manufacturer  and  distributer,  and  can,  therefore,  not 
be  said  to  be  prohibitive  in  its  character. 

The  foregoing  are  the  conclusions  which  I  have  reached  from  a 
careful  consideration  of  all  the  cases  to  which  my  attention  has 
been  called.  They  are  nearly  aU  of  them  referred  to  and  considered 
in  the  Plumley  and  SchoUenberger  Cases,  and  I  have,  therefore,  not 
deemed  it  profitable  to  take  them  up  and  give  them  a  separate  con- 
sideration. It  results,  from  the  foregoing  views,  that  the  relator's 
imprisonment  is  not  unlawful,  and  that  he  must  be  remanded. 


OHimCH  &  DWIGHT  CO.  ▼.  BUSS  et  aL 

(Circuit  Court,  D.  Indiana.    January  23,  1900.) 

No.  9,580. 

TRADE-MARKS^lNFRnTGBMBNT. 

A  trade-mark  used  by  the  owner  on  packages  of  baking  soda  and  sale- 
ratus  manufactured  by  it  is  infringed  by  the  use  thereof  by  another  on 
packages  of  baking  powder,  the  articles  being  of  the  same  class. 

Dickerson  &  Brown,  for  complainant. 
Andrew  Anderson,  for  defendants. 

BAKER,  District  Judge.  This  is  a  suit  to  enjoin  the  Infringe- 
ment of  a  trade-mark  or  trade-symbol,  and  to  recover  damages  for 
its  infringement.  It  is  alleged  that  the  complainant  since  July  1, 
1896,  has  been  engaged  in  the  state  of  New  York  in  preparing 
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and  marketing  baking  soda  and  saleratus  used  for  cooking  pur- 
poses, and  prior  to  that  time  its  predecessor,  under  the  name  of 
Church  &  Co.,  had  been  engaged  in  the  same  business  at  the  same 
place.  On  July  1,  1896,  the  complainant  succeeded  to  the  business 
of  the  firm  of  Church  &  Co.,  and  to  all  its  interest  in  said  busi- 
ness, including  any  and  all  trade-marks  and  trade-names  used  by 
said  firm  in  its  business,  and  to  the  rights  thereunder  which  had 
accrued  to  that  firm.  Since  the  year  1874  the  complainant,  and  its 
predecessor  have  prepared  and  put  upon  the  market  a  new  and  orig- 
inal preparation  of  soda  and  saleratus  to  be  used  for  cooking  pur- 
poses, and,  to  indicate  the  origin  and  genuineness  of  the  prepara- 
tion, it  and  its  predecessor  have  put  upon  the  packages  containing 
the  preparation  marketed  by  them,  as  a  trade-mark  and  trade- 
symbol,  a  representation  of  a  bared  arm,  the  hand  grasping  the 
handle  of  a  hammer;  the  arm  being  shown  raised  in  the  position 
which  it  would  assume  when  about  to  strike  with  the  hammer.  At 
all  times  since  1874  the  complainant  and  its  predecessor  have  pre- 
pared soda  and  saleratus  used  for  cooking  purposes,  and  placed 
them  on  the  market  in  packages  having  this  trade-mark  upon  them. 
The  complainant's  predecessor  devised  and  adopted  the  trade-mark, 
which  was  different  from  any  which  had  been  used  to  designate, 
soda  and  saleratus.  This  trade-mark  has  been  universally  known 
and  recognized  as  indicating  that  the  articles  or  packages  having 
such  trade-mark  were  manufactured  by  the  complainant  or  its 
predecessor,  and  said  trade-mark  became,  and  ever  since  has  been, 
a  valuable  property  right,  and  a  protection  to  purchasers  of  soda 
or  saleratus  used  for  cooking  purposes  made  and  sold  by  com- 
plainant and  its  predecessor.  The  above-specified  trade-mark  is 
the  exclusive  property  of  the  complainant,  and  it  is  entitled  to  its 
sole  and  exclusive  benefit  and  use.  The  complainant  and  its  pred- 
ecessor have  at  all  times  insisted  on  its  trade-mark,  and  have  noti- 
fied the  public  thereof.  This  trade-mark  has  become  universally 
known  as  the  property  of  the  complainant  and  its  predecessor,  and 
has  been  uniformly  respected  as  such  until  its  infringement  by  re- 
spondents. For  the  purpose  of  further  informing  the  public  of  the 
complainant's  rights  in  and  to  said  trade-mark,  it  caused  it  to  be 
registered  on  January  26,  1897,  according  to  the  statutes  of  the 
United  States.  This  trade-mark  has  been  used  by  the  complainant 
and  its  predecessor  for  more  than  20  years  continuously  in  connec- 
tion  with  packages  containing  soda  and  saleratus,  in  commerce 
with  Canada  and  other  foreign  countries,  and  has  been  very  exten- 
sively used  throughout  the  United  States.  The  soda  and  saleratus 
prepared  and  sold  by  it  and  its  predecessor  have  been  of  a  superior 
quality,  and  have  been  prepared  for  the  market  with  care,  accord- 
ing to  their  peculiar  methods;  and  the  soda  and  saleratus  have  met 
with  great  favor  since  they  were  placed  upon  the  market,  and  the 
demand  for  them  has  increased  from  year  to  year.  The  exclusive 
right  to  this  trade-mark  is  of  great  value  in  its  business,  and  the  re- 
spondents' infringement  of  it  has  caused  great  and  irreparable  loss, 
to  an  amount  exceeding  15,000.  The  respondents  are  engaged  in 
manufacturing  and  selling  baking  powder  used  for  cooking  pur-        t 
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poses,  the  active  ingredient  of  which  is  soda,  prepared  and  put  up* 
in  packages  having  a  representation  exactly  similar  to  the  trade- 
mark of  the  complainant  It  is  further  alleged  that  the  respond- 
ents, knov7ing  the  high  reputation  and  deserved  celebrity  of  the  bak- 
ing soda  and  saleratus  manufactured  and  sold  by  the  complainant, 
have  pirated  its  trade-mark,  with  the  intent  to  enlarge  their  sales 
of  baking  powder,  and  to  deceive  the  public  into  the  belief  that  the 
baking  powder  put  up  in  packages  having  said  trade-mark  is  manu- 
factured and  sold  by  the  complainant,  or  with  its  authority  and  con- 
sent. The  complainant  has  notified  the  respondents  of  its  right  to 
the  exclusive  use  of  said  trade-mark,  and  has  requested  them  to 
desist  from  its  use,  which  they  have  refused  to  do,  and  they  insist 
on  their  right  to  use  such  trade-mark  upon  the  packages  of  baking 
powder  sold  by  them.  The  respondents  admit  all  the  material 
facts  above  stated,  except  that  they  deny  they  infringe  the  com- 
plainant's trade-mark  by  using  the  same  on  their  packages  of  bak- 
ing powder,  because,  as  they  allege,  baking  powder  does  not  belong 
to  the  same  class  of  goods  as  baking  soda  and  saleratus.  They 
also  deny  that  they  intend  to,  or  do,  deceive  the  public  by  using 
the  complainant's  trade-mark  on  their  baking  powder,  or  that  the 
complainant  is  damaged  by  such  use.  They  also  allege  that  on 
March  18,  1896,  they  registered  said  trade-mark,  in  accordance  with 
the  statute  of  the  state  of  Indiana,  to  be  lised  upon  packages  of 
baking  powder  manufactured  and  sold  by  them. 

The  evidence  is  conflicting  on  the  question  whether  the  public 
are,  or  are  likely  to  be,  deceived  by  the  respondents'  use  of  the  com- 
plainant's trade-mark.  The  averments  of  the  complaint  and  the 
admissions  of  the  respondents  make  it  manifest  that  the  complainant 
is,  and  long  has  been,  the  exclusive  owner  of  the  trade-mark  alleged 
to  be  infringed.  The  respondents  admit  that  they  have  appropriated 
the  complainant's  trade-mark  for  use  upon  packages  of  baking  pow- 
der, and  assert  their  right  to  continue  its  use  on  the  ground  that 
the  complainant  has  always  used  its  trade-mark  on  packages  of 
baking  soda  and  saleratus,  and  never  upon  baking  iwwder,  and  that 
the  latter  is  a  different  class  of  goods  from  the  former,  and  that 
therefore  the  respondents  do  not  ii^ringe  the  rights  of  the  complain- 
ant by  the  use  of  its  trade-mark  on  their  packages  of  baking  powder. 
It  is  also  insisted  that  the  public  is  not  deceived,  or  likely  to  be 
deceived,  nor  is  the  complainant  injured,  by  such  use. 

The  tendency  of  the  courts  at  the  present  time  seems  to  be  to  re- 
strict the  scope  of  the  law  applicable  to  technical  trade-marks,  and 
to  extend  its  scope  in  cases  of  unfair  competition.  Mill  Co.  v.  Alcorn, 
150  U.  S.  460,  14  Sup.  Ct.  151,  37  L.  Ed.  1144;  Laughman's  Appeal, 
128  Pa.  St,  1,  18  Atl.  415,  5  L.  R.  A.  599;  Koehler  v.  Sanders,  122  N. 
Y.  65,  25  N.  E.  235,  9  L.  R.  A.  576;  Castle  v.  Siegfried,  103  Cal.  71, 
37  Pac.  210;  Fleischmann  v.  Starkey  (C.  G.)  25  Fed.  127.  As  this 
case  falls  more  appropriately  under  the  head  of  an  infringement  of 
a  technical  trade-mark,  rather  than  under  the  head  of  unfair  com- 
petition, it  becomes  desirable  to  ascertain  as  nearly  as  may  be  the 
distinctions,  as  well  as  the  points  of  resemblance,  between  them. 
The  underlying  principle  of  each  is  the  same,  namely,  the^preven- 
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tion  of  that  which  in  its  operation  and  reftalts,  and  usually  in  inten- 
tion, is  a  fraud  upon  the  public,  and  an  injury  to  the  rival  trader. 
That  this  is  the  underlying  principle  is  clearly  shown  in  the  leading 
case  on  technical  trade-mark  law  (Canal  Co.  v,  Clark,  13  Wall.  311, 
322,  20  L.  Ed.  581,  583),  where  the  supreme  court  say: 

''This  wiU  be  manifest  when  it  is  considered  that.  In  all  cases  where  rights 
to  the  exclusive  use  of  the  trade-mark  are  invaded,  it  is  invariably  held  that 
the  essence  of  the  wrong  consists  in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another,  and  that  it  is  only  when  this  false  representa- 
tion is  directly  or  indirectly  made  that  the  party  who  appeals  to  a  court  of 
equity  can  have  relief.    Tnis  is  the  doctrine  of  aU  the  cases." 

But,  while  the  idea  of  fraud  or  imjwsition  lies  at  the  foundation 
of  the  law  of  technical  trade-marks  as  well  as  the  law  of  unfair  com- 
petition, it  must  be  borne  in  mind  that  fraud  may  rest  in  actual  in- 
tent shown  by  the  evidence,  or  may  be  inferred  from  the  circum- 
stances, or  may  be  conclusively  presumed  from  the  act  itself.  In 
the  case  of  unfair  competition  the  fraudulent  intent  must  be  shown 
by  the  evidence,  or  be  inferable  from  the  circumstances,  while,  in  - 
the  case  of  the  use  by  one  trader  of  the  trade-mark  or  trade-symbol 
of  a  rival  trader,  fraud  vrill  be  presumed  from  its  wrongfid  use. 
It  is  commonly  said  that  there  is  a  right  of  property  in  a  technical 
trade-mark,  and  an  infringement  of  it  is  spoken  of  as  a  violation 
of  a  property  right.  Whether  this  view  be  correct  or  not  is  quite 
immaterial,  because  it  is  universally  agreed  that  some  of  the  rights 
which  are  incident  to  property  do  inhere  in  a  technical  trade-mark. 
The  cases  all  agree  that  no  one  has  a  right  to  use  another's  trade- 
mark in  connection  with  similar  goods;  and  if  he  does  so  use  it, 
and  persists  therein  after  being  requested  to  desist,  the  fraud  and 
imposition  which  constitute  the  essence  of  the  injury  will  be  pre- 
sumed to  exist,  and  relief  will  be  granted  without  further  proof. 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  188  U.  S.  537,  548,  549,  11 
Sup.  Ct.  396,  34  L.  Ed.  99T.  In  strict  trade-mark  cases,  such  as  the 
present  case  is,  a  fraudulent  intent  to  injure  the  complainant,  or 
an  actual  misleading  of  the  public,  need  not  be  proved,  as  it  will  be 
presumed.  In  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  supra,  the 
supreme  court  says: 

•The  Jurisdiction  to  restrain  the  use  of  a  trade-mark  rests  upon  the  ground 
of  the  plaintiff's  property  in  it,  and  of  the  defendant's  unlawful  use  thereof. 
Boston  Diatite  Go.  v.  Florence  Mfg.  Oo.,  114  Mass.  69.  If  the  absolute  right 
belonged  to  the  plaintiff,  then,  if  an  infringement  were  clearly  shown,  the 
fraudulent  intent  would  be  inferred;  and,  if  allowed  to  be  rebutted  in  exemp- 
tion of  damages,  the  further  violation  of  the  right  of  property  would  never- 
theless be  restrained.  McLean  v.  Fleming,  96  U.  S.  246,  24  L.  Ed.  828;  Men- 
endez  v.  Holt,  128  U.  S.  614,  9  Sup.  Ct.  143,  32  L.  Ed.  626." 

The  complainant  having  acquired  the  exclusive  right  to  the  use 
of  the  trade-mark  upon  baking  soda  and  saleratus,  the  remaining 
question  is  this:  Does  the  baking  powder  of  the  respondents  belong 
to  the  same  class  of  goods  as  the  baking  soda  and  saleratus  of  the 
complainant?  The  respondents  admit  that  their  baking  powder 
consists  of  25  per  cent,  of  soda,  mixed  with  75  per  cent,  of  com-meal 
starch  and  tartaric  acid.  The  greater  part  of  the  baking  powder 
consists  of  the  starch,  used  simply  as  a  drier  to  absorb  the  moisture 
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to  which  the  baking  powder  may  be  exposed^  and  thus  to  prevent  the 
formation  of  carbonic  acid  gas  by  the  chemical  combination  of 
the  soda  and  acid.  Consequently,  every  time  the  respondents  sell 
a  package  of  their  baking  powder,  having  the  complainant's  trade- 
mark upon  it,  they  are  actually  selling  a  package  a  material  part  of 
which  consists  of  baking  soda.  Soda  and  baking  powder  are  used 
for  the  purpose  of  leavening  or  lightening  dough  in  the  manufacture 
of  bread  and  cakes,  as  well  as  for  other  domestic  uses.  They  are 
generally  handled  by  the  same  class  of  dealers,  and  are  purchased 
by  the  same  class  of  customers.  Either  is  indifferently  used,  as  may 
be  most  convenient,  to  accomplish,  the  same  object.  To  the  extent 
that  baking  powder  is  used,  to  that  extent  it  will  necessarily  displace 
the  use  of  soda  for  baking  purposes.  They  belong  to  the  same  class 
of  goods,  coming  in  direct  competition  with  each  other  in  sale  and 
use  for  the  same  purpose.  The  public  would  readily  suppose  that 
the  baking  powder  bearing  the  complainant's  trade-mark  was  either 
manufactured  by  it,  or  by  some  one  having  its  authority  and  con- 
sent, and  that  it  vouched  for  the  superiority  and  high  character  of 
the  goods  bearing  such  trade-mark.  Gtoods  are  in  the  same  class 
whenever  the  use  of  a  given  trade  mark  or  symbol  on  both  would 
enable  an  unscrupulous  dealer  readily  to  palm  off  on  the  unsuspect- 
ing purchaser  the  goods  of  the  infringer  as  the  goods  made  by  the 
owner  of  the  trade-mark,  or  with  his  authority  and  consent.  The 
fact  that  the  complainant  has  not  used  its  trade-mark  upon  pack- 
ages of  baking  powder  constitutes  no  ground  of  defense.  It  has  the 
right  to  manufacture  or  sell  baking  powder,  and  to  use  its  trade- 
mark in  connection  with  such  manufacture  or  sale.  The  right  to 
use  its  own  ^de-mark  upon  baking  powder  manufactured  or  sold 
by  it  would  be  valueless  if  all  others  were  at  liberty  to  use  the  same 
trade-mark  on  baking  powder  manufactured  or  sold  by  them.  Col- 
lins Co.  V.  Oliver  Ames  &  Sons  Corp.  (0»  C.)  18  Fed.  561.  A  decree 
may  be  prepared  in  accordance  with  the  foregoing  views. 


BKBSNAHAN  et  aL  V.  TRIPP  GIANT  LEVELLER  00. 

(Olrcait  Oourt  of  Appeals,  First  Oircuit.    January  10,  1900.) 

No.  203. 

Patents— Surr  for  Infrinoembkt— Estoppel—Effbot  of  Prior  Dectsioits. 
The  fact  that  defendants  In  a  suit  for  infringement  of  a  patent,  who 
have  been  granted  a  rehearing  on  the  ground  of  newly-discovered  evidence 
affecting  the  validity  of  the  patent,  were  also  parties  or  privies  to  other 
litigation  in  the  same  Jurisdiction  involving  the  same  patent,  which  pending 
such  suit  passed  to  final  decree  sustaining  the  validity  of  the  patent  does 
not  estop  them  from  contesting  any  of  the  Issues  opened  by  the  rehearing, 
although  the  questions  involved  are  subject  to  such  fair  and  reasonable 
influence  as  may  legally  result,  on  grounds  other  than  strict  estoppel,  from 
the  prior  adjudication;  and,  to  virarrant  the  overturning  of  such  decision, 
the  newly-di8«overed  evidence  presented  must  fully,  clearly,  and  unmis- 
takably establish,  in  connection  with  the  other  evidence  in  the  case,  that 
the  prior  decision  was  wrong. 


Digitized  by 


Google* 


BRE8NAHAN   V.  TBIPP  GIANT   LEVELLER   00.  281 

2,  8amb~Anttcipation— Machine  por  Beating  Out  Shoe  Soles. 

The  Cutchean  patent,  No.  384,898,  for  improvements  in  machines  for  beat- 
ing out  the  soles  of  boots  sAd  shoes,  was  not  anticipated  by  either  the 
GoUyer  patent,  No.  178,598»  nor  by  the  De  Forest  patent,  No.  270,936,  for 
an  im£>royement  in  presses  for  pressing  material  of  a  spongy  nature,  snch 
as  cotton  or  tobacco. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict  of  Massachusetts. 
Frederick  P.  Fish  and  William  Quinby,  for  appellants, 
Causten  Browne  and  Alexander  Browne,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  AJLDBICH,  Dis- 
trict Judges, 

ALDRICH,  District  Judge.  The  litigation  involving  the  validity 
and  scope  of  the  Cutcheon  patent  has  been  protracted  over  a  period 
of  eight  years.  Questions  in  respect  to  its  validity  and  scope,  in 
different  aspects,  have  been  several  times  before  the  circuit  court, 
and  twice  bisfore  the  circuit  court  of  appeals  for  the  First  circuit, 
wherein  its  patentability  and  its  utility  have  been  repeatedly  sus- 
tained and  explained.  It  is  now  strenuously  urged  by  counsel  for 
the  Cutcheon  interests  that  from  the  beginning  lie  relations  of  the 
present  appellants  to  the  litigation  involving  the  Cutcheon  inven- 
tion have  been  such,  as  parties  or  privies,  as  to  estop  them  from  fur- 
ther litigation  in  respect  to  all  questions  heretofore  settled  in  this 
circuit  in  the  various  cases  involving  the  Cutcheon  device.  The  evi- 
dence before  us  tends  strongly  to  .show  that  the  appellants  were 
privy  in  fact  to  the  various  proceedings  involved  in  this  litigation; 
but  if  we  were  to  assume  that  the  present  appellants  were  parties 
in  a  part  of  the  prior  litigation,  and  that  they  conducted,  controlled, 
and  paid  the  expenses  of  that  in  which  they  were  not  parties  of  record, 
we  could  not,  in  the  present  aspect  of  this  case,  accept  such  conditions 
as  operating  as  a  strict  estoppel,  for  the  reason  that  the  final  decree 
in  the  earlier  litigation  was  entered  after  this  proceeding  was  insti- 
tuted, and  is  not  so  pleaded  as  to  strictly  and  legally  present  the 
question  of  estoppel.  Moreover,  the  x>etition  of  Hayes  and  Bresnahan, 
filed  in  this  cause  January  2,  1897,  for  leave  to  file  a  supplemental 
bill,  concludes  with  the  prayer  that,  upon  the  coming  in  of  tiie  proofs 
under  the  supplemental  bill,  they  may  be  awarded  a  hearing  of  the 
original  cause.  On  January  22d  of  the  same  year  the  circuit  court, 
exercising  the  discretion  which  resides  alone  with  such  court,  granted 
leave  in  general  terms,  and  without  limitation.  Such  order  unques- 
tionably entitles  the  appellants  to  a  consideration  de  novo  of  all  the 
questions  at  issue  in  this  cause.  Such  questions,  however,  are  sub- 
ject to  such  fair  and  reasonable  influence  as  may  legally  result,  on 
grounds  other  than  strict  estoppel,  from  the  prior  determinations  and 
adjudications  upon  similar  facts  in  respect  to  the  Cutcheon  patent. 

The  petition  for  a  rehearing  on  supplemental  bill  was  grounded 
upon  newly-discovered  evidence  involved  in  a  prior  patent  issued  to 
one  Collyer,  and  another  to  one  De  Forest,  which  it  is  claimed  are 
anticipations  of  the  Cutcheon  patent,  or,  if  not  to  be  accepted  as 
such,  at  least  serve  to  limit  the  first  claim  thereof.    The  petition  was 
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filed,  as  has  been  said,  on  January  2, 1897,  and,  of  course,  subsequent 
to  the  adjudications  in  Cutcheon  v,  Herrick  (C.  C;  decided  in  1892)  52 
Fed.  147,  approved  by  the  court  of  appeals  in  Herrick  v.  Leveller 
Co.,  8  C.  C.  A.  475,  60  Fed.  80;  subsequent  to  the  adjudications  in 
Leveller  Co.  v.  Rogers,  heard  with  other  cases,  to  one  of  which  the 
present  appellants  were  parties  (C.  C;  61  Fed.  289);  and  subsequent 
to  the  adjudications  in  Leveller  Co.  v.  Bresnahan  (decided  by  the  cir- 
cuit court  in  1895)*  70  Fed.  982,  as  approved  and  explained  by  the 
court  of  appeals  upon  Bresnahan's  appeal,  reported  in  19  C.  C,  A.  237, 
72  Fed.  920-  While  the  prior  litigation  and  these  adjudications,  for 
the  reasons  already  stated,  do  not  operate  strictly  as  an  estoppel, 
they  do  serve  to  forcibly  confront  us  with  considerations  of  stare 
decisis,  considerations  of  public  policy,  considerations  of  laches,  and 
considerations  of  the  rule  that  the  newly-discovered  evidence,  to  en- 
title a  party  to  a  rehearing  and  a  reversal  of  prior  adjudications,  must 
disclose  clear  and  unmistakable  anticipations  of  a  patent  which  has 
been  sustained  on  final  hearing  on  the  ground  that  it  involved  inven- 
tion. 

The  rule  of  stare  decisis  is  a  salutary  one,  at  least  to  the  extent 
that  a  court  should  with  reasonable  stability  adhere  to  its  solemnly 
declared  and  authoritatively  published  decisions  in  respect  to  similar 
situations,  and  upon  questions  depending  upon  similar  facts  which 
relate  to  general  interests,  as  well  as  to  private  and  particular  inter- 
ests, and  in  respect  to  which  the  public,  in  a  measure,  is  supposed  to 
adjust  itself  and  its  business  affairs;  and  even  upon  the  view  which 
we  take,  that  the  prior  litigation  is  not,  strictly  speaking,  an  estop- 
pel upon  the  defendant  in  respect  to  the  questions  now  presented, 
the  public  view  is  one  which  we  are  bound  to  consider  upon  the  ques- 
tion whether  all  that  has  been  decided  by  the  various  courts,  and  all 
the  business  interests  and  conditions  which  have  been  established 
throughout  the  country  in  reliance  thereon,  should  be  unsettled  and 
overthrown  upon  the  ground  of  newly-discovered  evidence,  of  a  re- 
corded and  public  character,  like  that  of  a  patent,  introduced  into  this 
proceeding  nearly  six  years  after  the  validity  of  the  Cutcheon  patent 
was  put  in  issue  in  the  Herrick  Case,  in  which  there  was  a  final  hear- 
ing in  the  circuit  court,  and  an  opinion  reported  in  52  Fed.  147;  a 
hearing  on  appeal,  reported  in  8  C.  C.  A.  475,  60  Fed.  80;  a  hearing 
on  a  motion  for  a  rehearing,  which  was  denied,  in  the  same  case,  No- 
vember 16,  1893, — and  nearly  five  years  after  the  validity  and  scope 
of  the  patent  were  put  in  issue  in  a  proceeding  to  which  the  present 
appellants  were  parties  of  record,  and  in  relation  to  which  there  had 
been  numerous  hearings,  including  a  hearing  upon  motion  for  pre- 
liminary injunction;  another  upon  motion  for  contempt;  a  final 
hearing  resulting  in  an  opinion  of  the  circuit  court,  reported  in  61 
Fed.  289;  a  hearing  upon  motion  for  preliminary  injunction,  resulting 
in  the  opinion  of  the  circuit  court  published  in  70  Fed.  98?;  and  a 
hearing  on  appeal,  wherein  the  decree  of  the  circuit  court  waa  af- 
firmed. 19  C.  C.  A.  237,  72  Fed.  920.  Public  policy  requires  that 
decisions  which  involve  general  law,  and  the  determination  of  facts 
such  as  those  involved  in  a  patent  which  may  concern  the  general 
public,  should  be  adhered  to,  unless  it  shall  subsequentW^be  made 
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clearly  to  appear  that  the  decision  and  the  findings  were  erroneous, 
when,  it  goes  without  saying,  the  decision  should  be  corrected.  The 
reasons  which  are  so  often  given  for  holding  that  the  judgment  estops, 
not  only  as  to  every  ground  of  recovery  or  defense  actually  presented, 
but  also  as  to  every  ground  which  might  have  been  presented  (South- 
ern Pac.  R.  Co.  V.  U.  S.,  168  U.  S.  1,  50,  18  Sup.  C?t.  18,  42  L.  Ed.  355; 
Columb  V.  Manufacturing  Co.,  50  U.  S*  App.  264,  267,  28  C.  C.  A. 
225y  84  Fed.  692),  are  cogent  reasons  to  be  considered  upon  the  ques- 
tion of  reversing  a  long  line  of  judicial  decision  upon  a  rehearing 
grounded  upon  newly-discovered  evidence.  To  allow  a  party  to  come 
into  court  again  and  again  after  decision,  with  newly-discovered  evi- 
dence, which,  as  said  in  Southern  Pac.  R.  Co.  v.  U.  S.,  168  U.  S.,  at 
page  65, 18  Sup.  Ct.  18,  2  L.  Ed.  355,  is  simply  cumulative,  except  in 
cases  where  the  newly-discovered  evidence  is  clear  and  vital,  and  the 
party  is  absolutely  free  from  laches,  would  offend  the  doctrine  so 
forcibly  stated  by  Mr.  Justice  Field  in  Stark  v.  Starr,  94  U.  S.  477,  485, 
24  L.  Ed.  276,  278,  where  it  is  said: 

"It  la  undoubtedly  a  settled  principle  that  a  party  seeking  to  enforce  a  claim, 
legal  or  equitable,  mast  present  to  the  court,  either  by  the  pleadings  or  proofs, 
or  both,  all  the  groonds  upon  which  he  expects  a  lodgment  in  his  favor.  He 
is  not  at  liberty  to  split  up  his  demand  and  prosecute  it  by  piecemeal,  or 
present  only  a  portion  of  the  grounds  ui>on  which  special  relief  is  sought, 
and  leave  the  rest  to  be  presented  in  a  second  suit  if  the  first  falL  There  would 
be  no  end  to  litigation  if  such  a  practice  were  permissible." 

Under  the  constitution  and  the  laws,  every  party  is  entitled  to  a 
full  and  fair  trial,  and  this  means  that  every  party  holds  hi&  property 
and  his  interests  subject  to  the  results  fairly  and  reasonably  reached 
by  the  constituted  authorities  under  the  limitations  upon  humanity. 
The  theory  of  the  judicial  system  is  to  give  a  party  a  reasonable  day 
in  court,  and  a  trial  as  full,  fair,  and  impartial  as  the  lot  of  humanity 
will  permit;  but  this  theory  does  not  contemplate  that  litigation  shall 
be  so  interminable  that  private  rights  shall  be  practically  incapable 
of  vindication. 

While  the  views  which  we  have  expressed  in  respect  to  stare  decisis, 
public  policy,  and  laches  do  not  operate  strictly  as  an  estoppel  under 
the  circumstances  of  this  case,  such  considerations  have  operated  to 
create  and  sustain  the  rule  which  requires  that  the  newly-discovered 
evidence,  in  order  to  be  controlling,  shall  fully,  clearly,  and  unmis- 
takably establish,  in  connection  with  the  c  'her  evidence  in  the  case, 
that  the  former  decisions  between  the  same  parties  were  wrong.  In 
the  present  case,  at  an  earlier  stage  (19  G.  C.  A.  237,  72  Fed.  920),  on 
appeal  from  an  earlier  decree  than  the  one  based  upon  the  newly-dis- 
covered evidence  which  we  are  now  considering,  the  appellants  then 
maintained  that  they  furnished  proofs  in  addition  (not  the  present 
newly-discovered  evidence)  to  the  proofs  adduced  in  the  original  case; 
and  the  full  force  of  the  rule  as  to  the  effect  of  prior  determinations 
and  adjudications  in  patent  cases  was  there  recognized  by  the  court 
of  appeals,  which,  in  referring  to  the  rule  that  subsequent  discoveries 
should  not  narrow  the  claim  as  interpreted  in  Herrick  v.  Leveller  Co., 
sufHra,  unless  the  newly-discovered  evidence  made  a  new  case,  said 
at  page  924,  72  Fed.,  and  at  page  242, 19  0.  C.  A.,  **We  would  annul 
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the  effect  of  our  own  determinations,  and  encourage  interminable 
litigation,  •  ♦  •  unless  we  apply  this  rule  strictly."  This  is  not 
a  question  as  to  the  effect  of  prior  decisions  upon  the  same  patent  in 
another  jurisdiction,  but  a  question  whether  the  newly-discovered 
evidence  introduced  under  the  supplemental  bill  on  the  rehearing  is 
sufBclent  to  warrant  overturning  prior  decisions  and  determinations 
•in  our  own  circuit  in  respect  to  the  same  device;  and  this  question, 
presented  as  a  mixed  question  of  law  and  fact,  must  be  determined 
upon  the  evidence, — ^the  old  and  the  new, — and  upon  the  circum- 
stances of  this  x>articular  case.  The  decisions  (and  there  are  many) 
all  go  at  least  to  the  extent  of  saying  that  the  new  evidence,  to  war- 
rant it,  must  be  so  cogent  and  persuasive  as  to  impress  the  court  with 
the  conviction  that,  if  it  had  been  presented  and  considered  on  the 
original  hearing,  it  would  have  clearly  produced  a  contrary  conclu- 
sion from  the  one  there  reached.  There  are  some  cases  where  it  is 
held  that,  if  the  claim  is  made  that  newly-discovered  evidence  or  pat- 
ents anticipate  the  patent  previously  sustained  upon  bona  fide  and 
strenuous  contest,  the  anticipation  must  be  described  in  full,  clear, 
and  exact  terms.  We  do  not  consider  it  necessary  to  resort  to  this 
extreme  rule,  but  are  disposed  to  consider  whether  the  situation  now 
presented,  which  involves  the  prior  determinations  and  adjudications, 
together  with  the  old  and  the  new  evidence,  presents  a  case  which 
fairly  calls  for  a  result  different  from  that  heretofore  reached  in  the 
circuit  court  and  in  the  circuit  court  of  appeals.  The  question  of  fact 
in  patent  causes  is,  in  the  first  instance,  of  course,  presented  to  the 
circuit  court  for  its  determination.  The  validity  and  scope  of  the 
Cutcheon  patent  had  been  frequently  passed  upon  by  the  circuit  court 
prior  to  January  22,  1897,  when,  through  the  medium  of  the  supple- 
mental bill,  the  De  Forest  and  Oollyer  patents  were  introduced.  We 
have  no  occasion  to  deal  here  with  the  question  as  to  what  would 
have  been  the  probable  effect  of  the  newly-discovered  evidence  upon 
the  hearing  in  the  circuit  court,  which  was  necessarily  involved  in 
the  consideration  of  the  motion  for  a* rehearing  in  that  court;  and, 
moreover,  the  question  of  the  probable  effect  of  the  newly-discovered 
evidence  upon  the  tribunal  charged  in  the  first  instance  with  the 
determination  of  the  facts  is  not  now  problematical,  for  the  reason 
that  after  the  motion  for  rehearing  was  granted,  and  the  case  reheard 
in  the  light  of  the  newly-discovered  evidence,  and  after  patient  con- 
sideration, the  earlier  decree  in  that  court  was  affirmed,  with  an 
exhaustive  opinion,  which  deals  fully  with  the  force  of  the  evidence 
involved  in  the  De  Forest  and  Collyer  patents.  It  would  not  be  use- 
ful, and  we  do  not  feel  called  upon,  to  review  or  explain  what  has  been 
said  in  the  published  opinions  of  the  circuit  court  and  the  circuit 
court  of  appeals  in  the  various  stages  of  the  prior  litigation  with  re- 
spect to  the  validity  and  scope  of  the  Cutcheon  patent,  or  the  breadth 
and  scope  of  claim  1  of  that  patent.  The  present  situation  only  re- 
quires that  we  should  consider  the  newly-discovered  evidence  on 
which  the  appellants  rely  in  connection  with  the  other  evidence  in  the 
case,  and  determine  whether  there  is  anything  in  the  case  as  pre- 
sented now  which  calls  for  a  modification  or  reversal  of  the  adjudica- 
tions involved  in  the  decree  of  the  circuit  court  which  was  opened  b^ 
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the  order  permitting  the  Bupplemental  bill  and  the  new  evidence  to 
be  flled^  and  which  was  afterwards,  upon  rehearing  and  consideration, 
affirmed  by  that  conrt. 

As  has  been  already  said,  the  newly-discovered  evidence  on  which 
the  appellants  relied  was  the  Collyer  patent,  No.  178,598,  dated  Jnne 
13, 1876,  for  improvements  in  machines  for  the  manufacture  of  boots 
and  shoes,  and  the  De  Forest  patent,  No.  270,936,  dated  January  23, 
1883,  for  improvements  in  presses,  both  of  which  were  granted  prior 
to  the  date  of  the  Cutcheon  invention.  The  opinion  of  Judge  Oolt 
on  rehearing  in  this  case  (92  Fed.  391)  presents  an  exceedingly  careful 
analysis  of  tiie  mechanism  involved  in  the  newly-discovered  evidence, 
and  its  application,  so  far  as  it  may  be  applied,  to  the  mechanism  in- 
volved in  the  Cutcheon  invention.  We  might  fairly  and  reasonably 
enough  leave  the  weight  and  effect  of  the  newly-discovered  evidence 
involved  in  both  patents  upon  the  analysis  accorded  to  it  in  the  cir- 
cuit court;  for  it  seems  to  us  that,  in  view  of  the  whole  situation, 
which  includes,  of  course,  the  prior  determinations  and  adjudications 
in  respect  to  the  Cutcheon  patent,  the  circuit  court  was  clearly  right 
in  treating  the  newly-discovered  evidence  as  quite  insufficient  to 
change  the  results  theretofore  reached.  Judge  Colt,  in  his  opinion 
on  rehearing,  significantly  points  out  that  the  De  Forest  patent  was 
borrowed. from  a  different  art;  but  let  us,  for  a  moment,  look  at  this 
patent,  not  in  the  light  of  extremely  refined  and  scientific  conception 
and  reasoning,  but  rather  upon  the  practical  view  which,  in  a  sense, 
at  least,  should  govern  a  practical  question  relating  to  a  practical 
machine  to  be  used  by  jwactical  men  in  the  practical  affairs  of  life. 
This  patent,  in  general  terms,  presents  a  description  of  a  device  for 
improvements  in  presses;  and,  in  the  description,  it  is  clearly  and  dis- 
tinctly stated  that  "the  invention  relates  to  that  class  of  presses 
which  are  designed  and  used  for  pressing  materials  of  a  spongy  na- 
ture, such  as  cotton,  tobacco,  etc.,  but  more  especially  for  pressing 
and  molding  plug  tobacco."  Following  this  is  a  jwirticular  descrip- 
tion as  to  how  the  plugs  shall  be  formed  and  molded  under  pressure, 
and  it  wiU  thus  be  seen  that  its  chief  and  leading  idea  is  its  intended 
application  to  the  tobacco  industry,  wherein  it  is  intended  to  press  the 
light  and  leafy  tobacco  substance  into  solid  plugs  of  marketable 
shapes  and  forms.  From  beginning  to  end,  the  word  "shoe"  (in  the 
sense  of  a  leather  shoe)  or  "leather"  or  "sole^'  does  not  appear  in  the 
description  or  the  claims  of  the  patent;  and  no  line  or  woM  suggests 
in  the  remotest  way  the  idea  that  the  inventor  intended  it  should  be 
used,  or  that  the  inventor  thought  it  capable  of  being  used,  in  the 
shoe  industry,  or  to  fit  leather  to  the  form  and  shape  of  the  human 
foot.  If  the  fact  (which'  is  disputed)  were  conceded  that  ingenious 
and  skillful  experts  may  discover  in  its  mechanism  a  latent  and  un- 
disclosed capacity,  rendering  it  susceptible  of  being  transformed  into 
a  machine  capable  of  beating  out  leather  and  shaping  it  to  the  foot, 
and  thereby  doing  something  that  the  inventor  never  dreamed  it 
could  do,  it  would  not  present  an  anticipation  so  clear  and  unequivocal 
as  to  warrant  the  court  in  disturbing  its  prior  adjudications,  made 
upon  full  and  fair  hearing,  and  upon  consideration  of  prior  submitted 
evidence  and  arguments.    Such  a  disturbance  of  judicial  decision 
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can  only  be  justified  by.  clear,  unmistakable,  and  substantial  proofs, 
where  the  party  asking  relief  on  the  ground  that  the  proofs  are  newly 
discovered  is  free  from  color  of  laches,  and  where  it  is  clear  that  sub- 
stantial rights  have  been  violated.  But,  aside  from  this  general 
view  of  the  evidence  which  separates  the  two  patents  by  a  broad 
valley,  the  circuit  court  forcibly  and  particularly  differentiates  the 
two  in  respect  to  mode  of  operation  and  mechanical  construction. 
We  are  quite  content  to  leave  the  technical  description  of  the  merits 
of  the  De  Forest  patent,  as  applicable  to  the  patent  in  suit,  where  the 
circuit  court  leaves  it.  Contrary  to  the  view  of  the  circuit  court,  we 
think  the  Collyer  patent  somewhat  nearer  to  the  one  in  suit  than  the 
De  Forest  patent,  for  it  does  relate  to  the  same  general  art;  but,  as 
has  been  said  with  respect  to  the  De  Forest  patent,  it  is  impossible 
to  find  in  the  claims  or  the  description  a  machine  or  device,  described 
in  clear  and  unmistakable  terms,  for  doing  the  particular  work  of  the 
Cutcheon  machine  in  its  particular  way,  or  that  it  possessed  mechan- 
ism for  automatically  moving  one  jack  in  one  direction  while  the 
other  is  being  moved  in  the  opposite  direction,  in  such  order  that 
the  shoe  on  the  one  to  which  pressure  has  been  applied  may  be  re- 
moved while  the  other  is  being  placed  in  position  to  move  into 
pressure.  We  do  not  view  this  case  as  one  involving  a  question 
whether  the  evidence  was  sufficient  to  have  produced  a  different  re- 
sult if  introduced  on  the  original  hearing;  neither  are  we  in  a  posi- 
tion to  adopt  the  well-established  rule  that  rehearings  will  not  be 
granted  upon  the  ground  of  newly-discovered  evidence  where  the 
newly-discovered  evidence  is  cumulative  in  its  nature.  Such  ques- 
tions are  involved  on  considei-ation  of  a  motion  for  rehearing.  But 
in  this  case,  the  motion  for  rehearing  having  been  granted,  the 
question  now  is  whether  it  is  clear,  in  view  of  the  new  evidence  and 
the  old,  and  in  view  of  the  fair  and  reasonable  presumptions  arising 
from  prior  determinations  and  adjudications,  that  a  different  result 
should  now  be  reached.  On  the  whole,  we  do  not  feel  warranted  in 
holding  that  the  newly-discovered  evidence  introduced  upon  rehear- 
ing under  the  supplemental  bill,  considered  with  the  other  evidence 
in  the  case,  is  sufficient,  in  respect  to  being  clear  and  unmistakable, 
anticipations  of  the  Cutcheon  invention,  as  to  change  the  result  of  the 
litigation  previously  announced.  The  decree  of  the  circuit  court  of 
February  23,  1899,  confirming  its  earlier  decree  of  March  19,  1894, 
is  affirmed,  with  costs. 


LANE  et  al.  v.  WELDS  et  si. 

(Olrcult  Court  of  Appeals,  Sixth  Circuit'   December  4»  1809.) 

No.  739. 

1.  JuDOMBNT— Res  Judicata— Persons  Concluded. 

In  order  that  one  not  a  party  of  record,  nor  in  privity  with  a  party, 
Shan  be  concluded  by  a  judgment,  on  the  ground  that  he  assumed  the 
burden  of  the  defense  in  the  suit,  his  action  in  that  regard  must  have  been 
open,  and  known  to  the  opposite  party. 
9.  Patents— Invention— Wire  Fences. 

The  Hewitt  patent  No.  316,458,  for  improvements  in  wire  fences,  the 
fence  described  being  formed  by  a  combinatloA.  of  crimped  metal  plcketi, 
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and  a  series  of  cables  formed  of  two  wires  twisted  together,  between  c 
which  the  pickets  are  held*  Is  void  for  lack  of  patentable  invention,  as 
both  elements  were  old,  and  the  crimped  pickets  merely  the  eqniyalents  of 
the  notched  or  grooved  wooden  pickets  known  in  the  prior  art 

&  Same. 

The  Lane  and  Lane  patent,  No.  518,506,  for  an  improvement  in  wire 
fences,  which  consists  in  incorporating  in  a  wire  picket  fence  crimped  or 
comigated  wire  pickets,  with  the  reverse  twisting  of  the  strands  of  the 
longitudinal  wires  between  the  pickets,  which  was  the  usual  mode  of 
twisting  such  wires  previously,  when  the  fence  was  made  in  the  field, 
whether  the  pickets  were  of  metal  or  wood,  is  void  for  lack  of  invention. 

4  Sake. 

The  Incorporation  upon  an  old  art  of  a  function  of  the  mechanism  com- 
monly used  to  produce  the  fabric  of  the  old  art  doea  not  constitute  inven- 
tion which  will  sustain  a  patent 

5.  Same— CouMBRCiAL  Success. 

The  commercial  success  of  a  patented  article  is  only  one  element  to  be 
considered,  where  patentability  is  otherwise  in  doubt 

Appeal  from  tue  Qrcnit  Caurt  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

This  is  a  bill  brought  to  restrain  infringement  of  letters  patent  No.  316,468, 
Issued  March  31,  1885,  to  one  W.  Hewitt,  which  has  been  assigned  to  the 
complainants,  and  letters  patent  No.  518,506,  issued  April  17,  1894,  to  J.  and 
C.  Lane,  the  complainants  below  and  appellants  here.  Both  patents  are  for 
improvements  in  wire  fences.  The  bill  avers  that  the  validity  of  the  patents 
and  the  fact  of  infringement  is  res  adjudicata  by  reason  of  a  decree  ia  a  former 
suit  upon  the  same  patents,  between  complainants  and  one  WiUiam  Price,  the 
defense  having  been  made  for  Price  by  the  present  defendants  in  their  own  in- 
terest. The  answer  denies  infringement;  denies  that  defendants  were  parties 
or  privies  to  the  former  suit,  or  in  any  way  estopped  thereby;  and  denies  the 
validity  of  the  patents  involved.  The  decree  was  for  the  appellees,  the  lower 
court  finding  that  defendants  were  not  estopped  by  the  decree  in  the  former 
suit  with  Price,  and  that  the. patents  involved  were  void. 

R.  A.  Parker,  for  appellants. 
James  Whittemore,  for  appellees. 

Before  TAFT,  LUETON,  and  DAY,  Circuit  Judges. 

LUBTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court 

1.  The  decree  against  Price,  establishing  the*  validity  of  the  two 
patents  upon  which  this  suit  is  brought,  does  not  estop  ^e  present 
defendants  from  challenging  the  validity  of  those  patents.  Defend- 
ants were  not  parties  or  privies  to  that  suit,  and  had  no  direct  inter- 
est therein.  B.  A.  Weld,  one  of  the  defendants,  was  the  patentee  of 
a  fence-making  machine,  which  was  capable  of  making  many  differ- 
ent kinds  of  wire  and  wire  and  slat  fences.  The  patentee,  or  the  firm 
of  which  he  was  a  member,  it  does  not  clearly  appear  which,  sold  to 
one  Price  one  of  the  Weld  fence  machines.  They  also  sold  him  some 
crimped  or  corrugated  wire  pickets,  which  were  capable  of  being  used 
in  the  construction  of  many  kinds  of  wire  fences,  including  those  cov- 
ered by  the  Hewitt  and  Lane  patents.  Price  was  sued  for  making  the 
Hewitt  and  Lane  fence  with  the  Weld  machine.  Neither  the  Weld 
fence  machine  nor  the  crimped  pickets  infringed  either  patent,  as 
neither  patent  included  any  mechanism  for  the  construction  of  the 
fence  or  the  crimped  or  corrugated  picket,  except  so  far  as  ^<Aoalp 
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pickets  were  one  element  in  the  fences  covered  by  the  claims  of 
those  patents.  In  fact,  crimped  or  corrugated  wire  pickets  were 
old,  and  could  not  haye  been  the  subject  of  any  patent  as  an  article 
of  manufacture.  Weld,  therefore,  had  no  interest  in  the  suit  of  Lane 
and  Lane  against  Price,  except  in  so  far  as  it  limited  the  use  of  the 
Weld  machine  to  fences  not  covered  by  the  two  patents  owned  by 
Lane  and  Lane,  or  to  those  having  licenses  under  those  patents.  The 
claim  that  B.  A.  Weld,  either  for  himself  or  the  firm  of  which  he 
was  a  member,  assumed  to  defend  that  suit,  and  thereby  estopped  him- 
self, is  not  satisfactorily  made  out.  The  most  that  can  be  said  is 
that  he  at  one  time  promised  to  defend  same,  and  did  pay  five  dollars 
to  the  solicitor  employed  by  Price  to  obtain  copies  of  the  patents 
claimed  by  Lane  and  Lane.  He,  however,  declined  to  carry  out  this 
promise,  and  refused  to  pay  the  retainer  fee  of  counsel  or  the  expense 
incident  to  making  the  necessary  patent-oflfice  investigations.  When 
Price  found  that  Weld  would  not  defend  the  suit,  he  abandoned  the 
case,  and  suffered  a  decree  to  be  taken  upon  an  agreement  by  which 
the  complainants  in  that  suit  waived  an  assessment  of  damages  and 
paid  the  costs. 

Aside  from  the  unsatisfactory  character  of  the  evidence  relied  upon 
as  establishing  the  fact  that  the  defendants,  or  any  one  of  them,  did 
defend  said  suit,  even  so  far  as  any  defense  was  made,  there  is  no  evi- 
dence whatever  going  to  show  that  the  complainants  in  that  suit 
knew  anything  whatever  as  to  the  interference  of  the  present  defend- 
ants with  the  defense  of  that  suit.  Indeed,  it  does  not  appear  that 
the  copoiplainants  in  the  Price  suit  even  knew  of  the  relation  of  Price 
to  either  B.  A.  Weld,  or  Weld  &  Co.,  or  of  the  license  which  Price  held 
under  them  to  use  and  sell  their  machine.  An  estoppel  must  be 
mutual.  If  the  defendants  did  not  openly  and  avowedly,  to  the  knowl- 
edge of  the  complainants,  undertake  the  defense  of  that  suit,  the 
complainants  would  not  have  been  estopped  by  the  decree,  if  adverse 
to  them,  in  a  subsequent  suit  against  the  defendants.  The  principle 
is  correctly  stated  thus  in  Herm.  Estop,  p.  157: 

"If  one  not  a  party  of  record,  nor  in  privity  with  a  party  of  record,  to  a 
judgment,  desires  to  avail  himself  of  the  Judgment  as  an  estoppel,  on  the 
ground  that  he  In  fact  defended  the  action  resulting  In  the  judgment,  he  must 
not  only  have  defended  that  action,  but  must  have  done  so  openly,  to  the 
knowledge  of  the  (^poslte  party,  and  for  the  defense  of  his  own  Interests. 
That  he  employed  an  attorney  who  appeared  for  the  defendant  of  record,  and 
appeared  as  a  witness  for  the  defendant,  Is  not  sufficient.'* 

In  Andrews  v.  Pipe  Works,  19  0.  0.  A.  548,  76  Fed.  l©ft-173,  86 
L.  R.  A.  139,  a  case  decided  by  the  court  of  appeals  for  the  Seventh 
circuit,  in  reference  to  an  estoppel  originating  in  the  defense  of  a  suit 
to  which  the  party  against  whom  the  estoppel  was  pleaded  was  not 
a  party  of  record,  the  court,  speaking  by  Woods,  C.  J.,  said: 

"Estoppels  in  such  cases,  as  in  others,  must  be  mutual,  and  it  Is  not  to  be 
considered  that  Andrews  and  Whltcomb  became  bound  by  the  decree,  by  rea- 
son of  their  participation  in  the  defense,  unless  their  conduct  in  that  regard 
was  open  and  avowed,  or  otherwise  known  to  the  opposite  party,  so  that  it, 
too,  was  concluded,  or  would  have  been  by  an  adverse  judgment.  Herm.  Estop, 
p.  157;  2  Van  Fleet,  Former  Adj.  §  52S;  2  Black,  Judgm.  §  540;  Freem.  Judgm. 
f  189;  Lacroix  v.  Lyons  (G.  O.)  33  Fed.  437;  Schroeder  v.  Lahrman,  26  Minn. 
87,  1  N.  W.  801;   AssociaUon  v.  Rogers,  42  Minn.  123,  43  N.  W.^2;   Brady 
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▼.  Brady,  71  6a.  71;   Idajors  y.  CoweU,  51  OU.  478;   Allin's  Heirs  v.  Hall's 
Heirs,  1  A.  K.  Marsh,  525." 

In  Oramer  v.  Mannfacturing  CJo,,  35  C.  C.  A.  508,  93  Fed.  636,  637, 
wbere  a  like  plea  had  been  sustained  bj  the  conrt  below,  that  coort, 
speaking  by  Gilbert,  G.  J.,  said: 

'*In  80  holding,  the  circuit  court  applied  the  weU-settled  rale  that  one  who, 
for  his  own  interests,  assumes  the  defense  of  an  action,  is  bound  by  the  judg- 
ment as  if  he  had  been  a  party  thereto  or  in  privity  with  the  defendant.  But 
it  must  not  be  overlooked  that  the  rule  is  subject  to  liie  limitation  that,  in 
order  that  one  not  a  party  who  has  assumed  the  burden  of  the  defense  of  an 
action  shall  be  bound  by  the  Judgment  therein  rendered,  his  connection  with 
the  defense  must  be  open  and  known  to  the  opposite  party." 

2.  The  circuit  court  did  not  err  in  holding  void  both  the  Hewitt 
patent.  No.  316,458,  and  the  Lane  and  Lane  patent.  No.. 518,506.  The 
only  claim  of  the  Hewitt  patent  was  for  a  new  article  of  manufacture, 
"a  metallic  fabric  composed  of  a  series  of  corrugated,  kinked,  or 
crimped  strips,  rods,  op  pieces  of  metal,  and  of  a  series  of  wire  cables, 
the  strands  of  which,  respectively,  embrace  and  bind  in  each  strip  in- 
dependently of  every  other  strip,  substantially  as  shown  and  de- 
scribed." The  fence  of  the  Hewitt  patent  in* suit  is  shown  by  Fig.  2 
of  the  patent,  and  the  crimpied  picket  by  Pig.  4,  both  of  which  are 
shown  below: 


The  speciflcationB  recite  that  'Hhe  office  of  the  corrugation,  kinks, 
or  bend's  in  the  strips  is  to  form  seats  for  and  retain  against  displace- 
ment the  strands  or  wires  composing  the  cables,  which  latter,  in  being 
twisted  about  the  strips^  lodge,  so  to  speak^  or  seat  themselves,  with 
WF.— 19 
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respect  to  given  corrugiitions  of  said  strip,  and  so  remain  in  position." 
Fences  wliolly  of  wires  were  old.  Examples  are  shown  in  patent  No. 
70,946  and  No.  101,816  to  W.  R.  Boemer.  Fences  of  wire,  with  pick- 
ets of  wood,  were  also  old.  Such  fences  are  shown  afi  common  in 
the  fence-machine  patents  to  Fultz,  No.  298,368,  and  in  that  to  Mid- 
daugh  &  Wilcox,  No.  309,724,  as  well  as  in  patents  for  particular 
forms  of  such  fences,  examples  of  which  are  to  be  seen  in  patent  to 
Thomas,  No.  267,948,  and  to  Lyne,  No.  300,093.  It  is  obvious  that 
the  substitution  of  metal  for  wooden  pickets  did  not  involve  inven- 
tion, inasmuch  as  both  materials  had  long  been  used  in  the  construc- 
tion of  pickets  for  wire  fences,  each  material  being  a  well-known  sub- 
stitute for  the  other.  *. 

.  If  there  is  any  patentable  invention  in  Hewitt's  wire  fabric,  it  is 
in  the  combination  of  corrugated  or  crimped  pickets  and  a  series  of 
cables  formed  of  two  wires  twisted  together,  the  pickets  being  held 
against  displacement  by  the  mode  in  which  the  strands  of  the  cable 
seat  themselves  on  opposite  sides  of  each  picket  in  the  act  of  twist- 
ing. The  cornigated  or.  crimped  picket  used  by  Hewitt  was  old.  It 
is  found  in  the  fence  of  Boemer's  second  patent,  though  not  held  in 
place  as  in  Hewitt's  fence.  The  patent  of  Seitzinger  of  1871  is  for  a 
machine  for  crimping  "square  or  round  iron  or  wire  on  the  edge  before 
it  is  woven  for  fences,  railing,  coal  screens,"  etc.  The  only  office  of 
the  crimp  or  kink  in  the  picket  was  to  provide  seats  for  the  transverse 
wires  to  lodge  themselves  in  the  act  of  twisting,  and  thereby  prevent 
slipping  or  other  displacement.  The  same  office  was  discharged  by 
the  angles  or  curves  in  the  wire  pickets  of  Boemer's  first  patent, 
though  Boerner  there  limited  himself  to  angles  in  opposite  directions, 
the  pickets  being  so  placed  in  the  construction  of  his  fabric  that  two 
pickets  would  pass  through  the  same  twist  in  the  crossing  cable.  But 
the  function  of  the  angle  or  bend  was  to  prevent  the  embracing  wires 
from  slipping  by  furnishing  them  seats  in  which  they  might  lodge 
themselves.  Some  method  of  locking  wires  crossing  to  prevent  dis- 
placement of  the  perpendicular  wire  has  always  been  necessary, 
and  the  evidence  shows  that,  where  two  pairs  of  wires  cross  at  right 
angles  in  wire  fabric  intended  for  screens,  railings,  or  fences,  it  was 
old  to  provide  the  perpendicular  wire  with  a  crimp,  bend,  angle,  or 
corrugation  of  some  kind  at  the  point  of  intersection,  whereby  the 
horizontal  strands  might  find  seats  or  places  in  which  they  might 
tightly  lodge  themselves,  and  bind  the  pickets  against  displacement. 
In  an  earlier  patent  granted  to  Hewitt,  applied  for  at  same  time  with 
that  in  suit,  he  provided  against  this  displacement  by  making  his 
pickets  in  the  form  of  a  spiral.  The  same  necessity  existed  in  fences 
when  the  pickets  were  of  wood.  Displacement  was  guarded  against 
in  some  cases  by  notches,  or  grooves  in  the  slat  at  points  of  intersec- 
tion. This  plan  Hewitt  says  in  his  specifications  was  old.  In  others, 
the  twisting  of  the  strands  of  transverse  wire  against  the  sharp 
comers  of  flat  or  square  wooden  pickets  effected  a  certain  lodgment 
in  the  soft  wood,  and  thus  held  the  pickets  firmly  until  decay  of  the 
wood  should  loosen  them.  To  guard  against  the  effect  of  water  set- 
tling in  the  notches  or  grooves  cut  in  the  wood  of  the  pickets,  and 
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thas  indacing  decay  and  consequent  loosenefis,  ThomaB,  in  liiB  patent, 
No.  267,948,  for  a  wire  fence  with  wood  pickets,  provided  pickets 
channeled  around  their  entire  surface,  which  answered  the  double 
purpose  of  cariying  water,  and  at  the  same  time  furnishing  a  plurality 
of  sharp  ridges  into  which  the  binding  Wires  would  bury  themselves 
and  hold  against  displacement.  Examples  of  methods  adopted  for 
providing  the  binding  or  twisted  wires  with  seats  in  the  wood  palings 
of  old  forms  of  wire  fence  are  seen  in  the  patents  for  machines  for 
constructing  wire  fences  in  the  field  granted  to  Pultz  by  patent  No. 
298,368,  and  to  Middaugh  and  Wilcox,  No.  309,724.  All  that  Hewitt 
did  was  to  take  the  well-known  foim  of  a  crimped  or  kinked  picket, 
and  twist  his  transverse  wires  around  it,  just  as 'had  been  common 
in  fences  of  wire  with  wooden  slats  or  pickets.  This  was  not  such  a 
step  as  to  constitute  invention. 

3.  The  Lane  and  Lane  patent  is  equally  void  of  invention.  The 
only  difference  pointed  out  between  the  two  earlier  Hewitt  patents 
and  that  patent  lies  in  the  fact  that  its  claims  describe  the  strands  as 
being  "alternately  twisted  upon  the  pickets  from  right  to  left  and  left 
to  right."  This  limitation  was  inserted  after  the  application  had 
been  rejected  upon  a  reference  to  the  Hewitt  patents.  After  being 
thus  amended,  it  was  again  rejected  upon  a  reference  to  a  patent  to 
Moore,  No.  17,692,  and  one  to  Matlock,  No.  385,467.  La  the  latter 
the  reverse  twisting  between  pickets  is  expressly  described  as  one 
element  in  the  claim.  This  reverse  twisting  between  or  on  the  pickets 
was  confessedly  old,  and  this  admission  was  made  by  the  patentees  in 
a  paper  filed  to  obtain  a  reconsideration  of  the  application,  and  the 
same  admission  is  made  now  by  counsel.  Indeed,  it  is  shown  that 
neither  the  "spiral  picket"  fence  of  the  first  Hewitt  patent,  nor  the 
"corrugated  or  crimped"  picket  fence  of  the  second  Hewitt  patent, 
could  be  made  in  the  field  by  any  of  the  numerous  fence  machines 
which  antedated  Lane  and  Lane,  without  reversing  the  twisting  be- 
tween the  pickets.  Unless  this  was  done,  the  strands  in  advance  of 
the  machine  would  become  so  twisted  as  that  the  machine  could  not 
move  along  the  wires.  This  blocking  of  the  machine  might  have  been 
prevented  by  using  a  swivel  at  the  point  of  finishing,  but  this  would 
necessitate  a  new  operation.  The  fact  remains  that  the  usual  mode 
of  constructing  a  wire  fence,  or  a  wood  and  wire  fence,  in  the  field, 
was  to  reverse  the  twisting  between  each  picket.  To  allow  a  patent 
upon  the  result  of  this  operation  would  be  to  find  novelty  in  the  usual 
mode  of  construction,  and  in  a  result  which  was  commonly  indispensa- 
ble to  the  use  of  the  usual  mechanisms  by  which  such  fences  were 
built.  But  it  was  insisted  in  the  patent  office  that  this  usual  mode  of 
reversing  tlie  twist  between  pickets  "gave  no  hint  whatever  of  the  fine 
results  which  are  secured  by  incorporating  with  such  reverse  twist- 
ing the  convaluted  picket,"  and  that,  though  '^e  invention  is  ex- 
tremely narrow,  yet,  as  it  does  not  seem  to  be  exactly  met  and  the 
exact  results  obtained,"  the  claim,  as  limited,  should  be  allowed.  Up- 
on this  argument  the  patent  seems  to  have  been  issued.  To  this  con- 
clusion we  cannot  agree.  The  three  forms  of  pickets  preferred  by 
Lane  and  Lane,  and  the  results  obtained  by  this  operation  of  reverse 
twisting,  are  shown  by  Figs.  2,  3,  and  4  of  the  patent,  as  follows: 
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Fig,  2  shows  what  the  patentees  describe  as  a  **wire  spiral.'*  Fig.  8 
shows  a  "corrugated"  picket,  and  Fig.  4  the  "convaluted"  picket. 
The  specifications  state:  "The  action  of  twisting  thereby  compels 
the  pickets  to  assume  the  positions  shown  in  Figs.  2  and  4,  depending 
on  whether  the  spirally  twisted  pickets  or  the  convaluted  pickets  are 
used;  the  principle,  however,  being  the  same  in  either  case.'*  The 
so-called  "convaluted"  picket  is  substantially  the  "crimped  or  kinked" 
picket  of  the  second  Hewitt  patent.  Whether  simply  "corrugated," 
"convaluted,"  "crimped,"  "kinked,"  "q[)iral,"  or  bent  into  "angles,"  the 
oflflce  is  the  same,  namely,  to  furnish  seats  or  lodging  places  for  the 
binding  wires,  and  thus  prevent  slipping.  They  were  all  old  forms 
and  equivalents  for  the  notches  or.  grooves  or  hori2M)ntal  channels 
cut  in  wood  pickets  or  pailings  for  the  same  purpose.  No  new  result 
was  reached,  and  no  new  method  of  producing  the  result  is  shown. 
If  it  was  old  to  reversely  twist  the  wires  upon  each  picket,  it  must  be 
evident  that  the  same  "fine  result"  asserted  for  the  claims  of  the  Lane 
and  Lane  patent  must  have  resulted  whenever  any  "crimped," 
^Tiinked,"  or  "corrugated"  picket  fence  was  constructed  in  the  field 
by  any  of  the  old  fence  machines,  which  could  not  be  operated  without 
reversing  the  crank  so  as  to  reversely  twist  between  each  picket. 
That  which  was  commonplace,  whether  as  a  result  directly  sought  or 
incident  to  a  usual  mode  of  construction,  cannot  be  novel.  It  is,  in 
effect,  an  effort  to  incorporate  upon  the  old  art  a  function  of  the 
mechanism  used  in  producing  the  fabric  of  the  old  art.  That  this 
fabric  has  gone  into  extensive  use  is  an  unsafe  criterion  by  which  to 
judge  its  novelty.  Other  causes  have  doubtless  co-operated  in  creat- 
ing a  large  sale.  The  commercial  success  of  a  patented  article  is 
only  one  element  to  be  considered  where  patentability  is  otherwise 
in  doubt.  Manufacturing  Co.  v.  Robbins,  43  U.  S.  App.  391,  21  C.  0. 
A.  198,  75  Fed.  17;  McQaln  v.  Ortmayer,  141  U.  B.  419,  12  Sup.  Ct. 
76, 35  L.  Ed.  800.  The  decree  holding  both  patents  void  and  dismiss- 
ing the  bill  must  be  affirmed. 
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PERFECT  CIGAR  SHAPER  OO.  v.  DOYLE  et  al 

(Circuit  Court,  B.  D.  PeuDflylyania.    January  19,  190^) 

No.  46. 

PATBNTS—lNFBnroBMBNT— Cigar  Shapbrs. 

The  Ogden  patent.  No.  530,794,  for  a  cigar  moid,  consisting  of  a  body 
and  a  cap,  so  formed  as  to  engage  with  each  other,  and  to  be  retained  in 
connection  by  the  friction  of  the  parts,  held  valid  and  infringed. 

In  Equity. 
'     This  was  a  suit  in  equity  for  an  infringement  of  a  patent.    On  final 
hearing. 

Charles  N.  Butler  and  Prank  P.  Prichard,  for  complainant 
(Jeorge  C.  Hazleton,  Jr.,  for  respondents. 

MePHEKSON,  District  Judge.  This  biU  is  filed  to  restrain  the  al- 
leged infringement  of  letters  patent  No.  530,794  and  No.  587,600, 
both  of  which  are  owned  by  the  plaintiff.  The  first-named  patent 
has  the  following  claims: 

"(1)  A  cigar  bunch  mold  consisting  of  a  tapering  tubular  body  and  a  re- 
versely tapering  tubular  cap,  both  of  nonabsorbent  material,  one  of  said  parts 
having  at  its  large  end  a  projecting  flange  sening  to  guide  the  other  part  into 
place,  and  to  retain  the  same  by  friction  thereupon,  substantially  as  specified. 

•*(2)  A  cigar  bunch  mold  consisting  of  a  tapering  tubular  body  and  a  reversely 
tapering  tubular  cap,  one  of  said  parts  having  at  its  large  end  a  projecting 
flange  serving  to  guide  the  other  part  into  place,  and  to  retain  the  same  by 
friction  thereupon,  substantially  as  specified.*' 

The  third  claim  of  the  other  patent  is  as  follows: 
"(d)  A  cigar  shaper  consisting  of  a  tubular  body  and  a  tubular  cap,  said  body 
and  cap  each  having  a  beveled  nm,  one  rim  being  adapted  to  engage  with  the 
other,  the  inner  contour  of  the  body  and  of  the  cap  being  continuities  of  each 
other." 

I  do  not  think  it  necessary  to  determine  the  validity  of  the  third 
daim  of  No.  587,600,  nor  to  decide  whether  or  not  the  cigar  shaper 
manufactared  by  the  defendants  infringes  that  claim.  I  am  of  opin- 
ion, however,  that  these  shapers  are  a  clear  infringement  of  the  two 
claims  of  No.  530,794,  and  nothing  further  need  now  be  decided. 
Before  the  plaintiff's  first  patent  was  granted,  no  satisfactory  cigar 
shaper  had  been  invented.  The  makers  of  cigars  recognized  that 
such  a  shaper  was  much  to  be  desired,  and  it  was  evident  that  a 
large  supply  could  readily  find  a  market.  Other  devices  had  pre- 
viously been  put  into  more  or  less  extensive  operation,  but  none  of 
them  had  been  successful  at  all  points.  None  of  them  disclosed  a 
mold  or  shaper  such  as  No.  530,794  discloses,  namely,  a  body  and 
a  cap  so  formed  as  to  engage  with  each  other,  and  to  be  retained 
in  connection  by  the  friction  of  the  parts.  This  is  the  essence  of 
the  plaintiff's  invention,  and  it  was  not  anticipated  by  any  patent  that 
has  been  brought  to  our  notice.  It  is  therefore  a  valid  invention, 
and,  if  it  has  been  infringed  by  the  defendant,  the  conclusion  must 
follow  that  the  plaintiff  is  entitled  upon  this  patent  to  the  decree 
sought. 

In  support  of  the  denial  of  infringement^  the  defendants  set  np  a 
patent  granted  to  them.  No.  585,348,  under  which  they  claim  ta4)e        ^ 
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mannfactoring  the  shapers  complained  of.  It  Ib  not  necessary  to 
decide  whether  shapers  manufactured  under  this  patent  would  in- 
fringe the  plaintiflPs  patent  No.  530,794;  for  an  inspection  of  the 
shapers  manufactured  and  sold  by  the  defendants  makes  it  plain 
that  they  are  not  made  under  their  own  patent.  The  essential 
feature  of  their  shaper  is  that  the  mouths,  both  of  the  body  and  of 
the  cap,  shall  be  flared;  while  the  mouths  of  the  shapers  that  they 
haye  been  making  and  selling  are  not  flared  at  all,  but,  on  the  con- 
trary, are  either  straight  or  slightly  inclined  Inwards.  T^ere  is 
some  confusion  in  the  testimony,  caused  by  the  failure  of  some  wit-  • 
nesses  to  use  words  in  their  precise  meaning.  It  will  be  found 
that  some  of  the  witnesses  speak  of  a  "flared"  end  or  edge,  when 
they  really  mean  an  end  or  edge  that  had  been  "reamed"  or  '^beveled." 
If  this  is  borne  in  mind,  the  apparent  conflict  in  part  of  the  testi- 
mony will  be  at  once  removed;  or,  if  the  testimony  is  read  with 
the  exhibits  in  hand,  the  meaning  of  the  particular  word  used  will 
be  at  once  perceived. 

A  decree  may  be  drawn  in  accordance  with  this  opinion,  providing 
for  an  injunction  and  the  usual  accounting. 


BANNERMAN  v.  SANFORD. 

(Circuit  Court  of  Appeals,  Second  Clicuit    January  5,  1000.1 

L  Patents— Validity— Prior  Usb. 

Where  A.  and  B.  Jointly  Invented  and  constructed  an  operative  m&chlne, 
containing  a  certain  useful  combination,  A.  is  precluded,  by  the  prior 
knowledge  and  use  of  such  combination  by  B.,  from  covering  it  by  a  patent 
procured  in  his  own  name  for  a  diflferent  machine  subsequently  Invented 
by  himself;  and  it  la  immaterial  by  which  of  the  two  the  combination  was 
actually  invented. 

H  &AMB— MaOAZINB  FiRBABlCS. 

The  Roper  patent,  No,  816,401,  for  a  magazine  firearm  having  an  actu« 
ating  hand-piece  beneath  the  barrel,  and  connected  with  a  piston-breech, 
for  removing  exploded  sheUs  and  inserting  cartridges  without  taking  the 
gun  from  the  shoulder,  held  InvaUd  because  of  prior  use. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decree  of  the  circuit  court,  Southern 
district  of  New  York,  dismissing  bill  of  complaint  (85  Fed.  448)  in  a 
suit  for  infringement  of  United  States  letters  patent  No.  316,401^ 
granted  April  21,  1885,  to  Sylvester  H.  Roper,  for  a  magazine  fire- 
arm.   The  facts  sufficiently  ap];>ear  in  the  opinion. 

Chas.  O.  Coe,  for  appellant. 

Qeo.  D.  Seymour  and  Chas.  R  Ingersoll,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LAC0M6E,  Circuit  Judge.  The  specification  opens  with  the  state- 
ment that  the — 

^'Invention  consists  mainly  In  the  combination,  in  a  magazine  firearm,  of  a 
piaton-breecb  with  an  actuating-slide,  provided  with  a  hand-piece^  arranged 
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beneath  the  barrel,  and  acting  as  a  support  therefor,  and  adapted  to  be  grasped: 
by  one  hand  and  reciprocated.  In  a  line  parallel  with  the  axial  line  of  the  barrel,, 
while  the  other  hand  Is  employed  In  holding  tiie  stock  of  the  gun  against  the 
shoulder  of  the  person  using  It." 

In  describing  the  drawings  the  specification  further  states  that: 

"The  pistbn-breech,  E,  Is  connected  with  and  operated  by  the  reciprocating 
dlde-bar,  F,  provided  with  the  handle,  F'.  This  handle,  F',  not  only  affords 
means  of  reciprocating  the  slide-bar,  F,  but  also  constitutes  a  means  whereby 
the  barrel  may  be  supported.  The  handle  therefore  constitutes  a  support  for 
the  barrel." 

The  brief  of  counsel  for  appellant  contains  an  epitome  of  the  tes- 
timony of  complainant's  expert,  which  sets  forth  the  invention  de- 
scribed in  the  patent  with  sufficient  accuracy,  as  follows: 

*'The  essence  of  the  Itoper  invention  is  a  magazine  firearm  so  organized  and 
constructed  that  the  supporting,  actuating  handle,  by  reason  of  Its  location  in 
front  of  the  receiver,  and  of  its  combination  and  connection  with  the  piston- 
breech,  performs  the  function  of  actuator  operating  the  pfston-breech  to  work 
the  action  mechanism  of  the  gun,  and  also,  by  being  at  the  proper  time  in 
exactly  the  right  place  to  be  grasped  by  the  forwardly  extended  hand  of  the 
user,  the  function  of  supporting  the  gun  at  the  moment  of  firing,  thus  insuring 
accuracy  of  aim  and  steadiness  of  fire." 

It  will  not  be  necessary  to  give  further  quotations  showing  what 
particular  functions  the  piston-breech  discharges,  and  precisely  how, 
in  the  device  shown  in  the  patent,  it  brings  about,  when  moved  by 
the  connection  with  the  actuating  hand,  the  ejection  of  the  dis- 
charged shell,  the  removal  of  the  new  shell  from  the  magazine,  trans- 
ference thereof  to  the  barrel  of  the  gun,  and  the  closing  of  the  parts 
in  readiness  for  discharge,  because,  out  of  the  11  claims  of  the 
patent,  only  6  are  here  in  controversy,  and  in  those  6  such  details 
are  not  made  elements  of  the  claim.  This  is  apparent  from  the  text 
of  the  claims,  which  read  as  follows: 

"(1)  In  a  magazine  firearm,  a  piston-breech  suitably  connected  to,  and  in 
combination  with,  an  actuating  sliding  handle  situated  forward  of  the  receiver, 
and  serving  as  a  means  for  supporting  the  barrel,  and  provided  with  a  path 
of  reciprocation  in  a  line  parallel  with  the  axial  line  of  the  barrel.  (2)  In  a 
magazine  firearm,  the  combination  of  a  piston-breech,  a  supporting-handle  for- 
ward of  the  receiver,  and  movable  in  the  direction  of  the  length  of  the  barrel, 
means  connecting  the  handle  and  piston-breech,  and  means  whereby  the  piston- 
breech  will  be  held  in  position  during  firing,  substantially  as  specified.  (8) 
In  a  magazine  firearm,  the  combination  of  a  piston-breech,  a  supporting-handle 
forward  of  the  receiver,  and  means  connecting  the  piston  breech  and  sup- 
porting handle,  so  that  when  the  supporting-handle  is  used  the  piston-breech 
will  be  moved  in  the  same  direction,  substantially  as  specified.  (4)  In  a  maga- 
zine firearm,  the  combination  of  a  pistcm-breech,  a  supporting-handle  forward 
of  the  receiver,  movable  in  the  direction  of  the  length  of  the  barrel,  and  means 
whereby,  when  the  said  supporting-handle  is  moved  back  and  forth,  motion  wlU 
be  transmitted  to  the  piston-breech  so  as  to  cause  the  latter  to  move  back  and 
forth,  substantiaily  as  specified.  (5)  In  a  magazine  firearm,  the  combination, 
with  a  barrel  and  a  tubular  magazine,  of  a  piston-breech,  a  device  whereby  the 
passage  of  a  cartridge  from  a  point  opposite  the  magazine  to  a  point  opposite 
the  barrel  will  be  effected,  and  a  supporting-handle  forward  of  the  receiver, 
adapted  to  move  in  the  direction  of  the  length  of  the  barrel,  to  operate  the 
piston-breech,  and  to  operate  the  device  whereby  the  passage  of  a  cartridge 
from  the  magazine  to  a  point  opposite  the  barrel  is  effected,  substantially  as 
specified.  *  *  *  (8)  In  a  magazine  firearm,  the  combination,  with  a  barrel 
and  magazine  of  a  piston-breech,  a  supporting-handle  situated  forward  of  the 
receiver,  for  reciprocating  the  piston-breech  in  the  direction  of  the  length  of 
the  barrel,  and  a  device  operated  by  the  piston-breech,  and  serving  to  fsof^^^T/^ 
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the  passage  of  a  cartridge  from  a  point  opposite  the  magaeine  to  a  point 
opposite  the  barrel,  substantially  as  specified." 

A  moyable  breechblock,  which  could  be  opened  and  closed  in  order 
to  remove  old  shells,  place  new  cartridges  in  position,  and  close 
the  breech  against  explosion,  was,  of  course,  old  in  the  art;  and  long 
before  the  patent  in  suit  there  were  in  use  two  well-known  varieties 
of  breechblock, — ^the  "piston-breech,"  the  principal  mode  of  motion 
of  which  was  forward  and  backward,  or  in  a  line  parallel  with  the 
longitudinal  axis  of  the  barrd,  and  the  "swinging-breech,"  the  prin- 
cipal movements  of  which  are  sliding  or  rocking  movements  in  planes 
which  are  transverse  to  the  longitudinal  axis  of  the  barrel.  We 
concur  with  the  circuit  judge  that,  both  forms  of  breechblock  being 
old,  there  would  be  no  invention  in  the  mere  actuation  of  a  piston- 
breech  by  axial  movement  of  the  supporting  handle,  if  the  art  al- 
ready knew  of  the  actuation  of  a  swinging-breech  by  axial  move- 
ment of  such  handle,  although  there  might  be  field  for  improve- 
ment in  the  mechanism  by  which  connection  was  made  between  the 
handle  and  breech,  and  in  the  mechanism  by  which  the  breech,  when 
actuated,  completed  its  necessary  movements.  But  in  the  claims  in 
suit  the  mechanism  by  which  the  breechblock  operates  is  not  made 
an  element,  and  the  mechanism  for  connecting  handle  with  breech- 
block is  referred  to  only  by  such  phrases  as  "suitably  connected," 
or  "means  connecting,"  "means  whereby  motion  will  be  transmitted," 
"handle  adapted  to  move  the  piston-breech,"  "handle  for  reciprocat- 
ing the  piston-breech." 

Among  the  patents  set  forth  in  the  answer  was  one  to  E.  M. 
Spencer  and  Sylvester  H.  Eoper  (the  patentee  of  the  patent  in  suit) 
for  magazine  firearms  (No.  255,894,  dated  April  4,  1882).  The  de- 
scription of  this  firearm  is  clearly  set  forth  in  the  specifications,  as 
follows: 

"It  is  the  object  of  our  invention  to  provide  for  the  recharging  of  a  maga- 
sine-shotgim  without  requiring  the  gun  to  be  taken  down  from  the  position  In 
which  it  l)as  been  fired.  We  accomplish  this  result  by  means  of  a  forked  slide 
provided  with  a  handle,  which  is  arranged  beneath  the  barrel,  in  convenient 
position  to  be  grasped  and  reciprocated  by  one  hand  while  the  gan  is  held 
against  the  shoulder  by  the  other  hand,  which  grasps  the  stock.  One  arm  of 
the  forked  slide  carries  at  its  end  a  laterally  projecting  pin,  upon  which  is  a 
friction  roller  which  traverses  a  cam-groove  provided  with  a  spring-tongue  or 
switch-cam  in  the  side  of  an  oscillating  breechblock." 

Here  follows  a  detailed  description  of  the  mechanism  by  which  the 
handle  is  connected  with  the  breech,  and  of  the  mechanism  by  which 
the  breechblock  performs  its  functions  in  removing  old  shells,  sup- 
plying new  ones,  etc.    The  specification  proceeds: 

"It  will  be  understood  that,  while  the  devices  which  we  employ  may  be  va- 
riously modified,  the  leading  feature  of  our  invention — ^the  prime  mover  of  the 
mechanism  by  which  the  desired  results  are  accomplished — ^is  the  forked  sUde 
provided  with  a  handle  forward  of  the  breech,  in  a  convenient  position  to  be 
grasped  by  the  hand  and  reciprocated  in  a  path  substantially  parallel  with  the 
barrel,  while  the  other  hand  grasps  the  stock  and  holds  the  gun  against  the 
shoulder  in  firing  position." 

The  similarity  between  this  statement  of  invention  and  that  set 
forth  in  the  patent  in  suit  is  most  striking.  The  evidence,  however, 
shows  that  the  firearm  of  the  patent  in  suit  was  actually ^ade  (Feb- 
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niary,  1882)  prior  to  the  application  for  the  Spencer  and  Roper  patent, 
last  quoted  from.  No.  256,894  therefore  cannot  be  availed  of  in  de- 
fense, onder  the  third  sabdiylBion  of  section  4920,  Rev.  St.  U.  S.,  as 
evidence  that  the  alleged  invention  of  the  patent  '*had  been  patented 
or  described  in  some  printed  publication  prior  to  the  i)atentee's  sup- 
posed invention  or  discovery  thereof."  It  appears,  however,  that 
in  the  spring  of  1881,  a  model  gun  of  wood  was  made  by  Spencer 
and  Roper  in  the  latter's  shop  in  Boston,  and  in  the  summer  of  1881 
a  model  gun  of  metal  wa*  made  by  Spencer  at  his  house  in  Hartford, 
— ^a  perfectly  successful  and  operative  firearm.  In  both  of  these 
models  the  invention  described  in  the  Spencer  and  Roper  patent  is 
embodied.  These  guns  were  put  in  evidence.  As  was  to  be  ex- 
pected from  the  language  of  the  patents,  it  is  apparent  that  the  in- 
vention of  the  claims  above  quoted  from  the  patent  in  suit,  namely, 
the  longitudinally  moving  supporting-arm  connected  with  the  breech- 
block so  as  to  actuate  it  when  the  supporting-arm  is  moved,  is  fully 
disclosed  in  these  exhibits,  except  that  in  the  models  the  breech- 
block is  a  swinging-breech,  and  in  the  patent  in  suit  a  piston-breech. 
In  the  models  tiie  magazine  lies  below  the  barrel.  In  the  patent  in ' 
suit  it  is  placed  on  top, — a  wholly  immaterial  change,  which  we  do 
not  understand  that  complainant  contends  to  exhibit  patentable 
novelty.  Section  4886  provides  that  any  person  who  has  invented 
any  new  and  useful  machine,  or  any  new  and  useful  improvement 
thereof,  not  known  or  used  by  others  in  this  country,  may  obtain  a 
patent  therefor.  CJomplainant  contends  that  in  February,  1882,  he 
invented  the  useful  combination  which  we  find  in  the  Roper  gun; 
but  it  further  appears  that  the  very  same  combination  embodied 
in  the  Spencer  and  Roper  gun  was  known,  not  only  to  Roper,  but  to 
Spencer,  early  in  the  year  1881.  Upon  the  testimony,  there  can  be 
no  suggestion  that  the  combination  of  the  earlier  gun  was  embryonic 
or  inchoate,  or  rested  merely  in  speculation,  or  was  a  mere  abandoned 
exi)eriment.  The  conception  was  clothed  in  a  substantial  form, 
demonstrating  at  once  its  practical  efficacy  and  utility,  and  the  in- 
ventors promptly  secured  a  patent  for  it.  'Trior  knowledge  and 
use  by  a  single  person  is  sufficient."  Coffin  v.  Ogden,  18  Wall.  124, 
21  L.  Ed.  821.  With  such  clear  proof  of  Spencer's  prior  knowledge 
and  use  of  the  invention  which  Roper  claims  under  his  patent,  it 
would  seem  that  novelty  is  abundantly  negatived.  The  complain- 
ant insists  that  this  was  not  knowledge  and  use  by  another  than 
Roper,  because  the  gun  of  1881  was  the  joint  invention  of  Spencer 
and  Roper;  that  such  knowledge  and  use  by  Spencer  was  not  sepa- 
rate and  apart  from  the  knowledge  and  use  of  Roper;  Hiat  in  the 
eye  of  the  law,  as  regards  the  Spencer  and  Roper  invention,  Spencer 
is  Roper,  and  no  other  person;  and  that,  therefore,  "so  far  as  its 
availability  as  a  defense  to  defeat  the  Roper  patent  in  suit  is  con- 
cerned, the- Spencer  and  Roper  invention  is  no  more  regarded  than 
if  it  had  been  the  sole  invention  of  Roper,  without  co-operation  on 
the  part  of  Spencer."  We  find  such  argument  hypercritical  and  un- 
persuasive.  Roper,  having,  with  Spencer,  invented  and  constructed 
a  machine  which  contains  a  certain  useful  combination,  thereafter 
takes  out  a  patent  in  his  own  name  covering  this  very  combination.       t 
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If  the  prior  machine  prodaced  by  both  men,  and  known  to  both, 
does  not  disentitle  Boper  to  cover  such^  combination  in  his  patent, 
it  would  not  disentitle  Spencer  to  cover*  the  same  combination  in  a 
patent  to  himself;  and  we  would  have  two  joint  inventors,  each 
rightfully  holding  a  separate  patent  for  the  same  invention,  which 
is  absurd.  The  fact  of  knowledge  by  fencer  of  the  concrete  em- 
bodiment of  the  combination  in  the  guns  of  1881  is  in  no  way  de- 
pendent upon  the  other  fact  that  it  was  his  invention,  or  Roper's, 
or  their  joint  product,  or  that  of  some  stranger.  Once  the  combina- 
tion was  successfully  embodied  in  a  concrete  shape,  it  declared  its 
own  existence  to  any  one  skilled  in  the  art  who  looked  at  it;  and 
we  see  no  sound  reason  why  Spencer  alone  should  be  precluded  from 
acquiring  the  knowledge  which  such  inspection  would  convey,  merely 
because  he  had  been  jointly  instrumental  with  Roj^er  in  producing 
it.  We  therefore  concur  in  the  conclusion  expressed  in  the  circuit 
court.    Decree  is  affirmed,  with  costs. 


MENOKB  V.  A  CARGO  OF  SUGAR  EX  BRITISH  SHIP  BENLARIG  et  al. 
(District  Court,  E.  D.  New  York.    January  16,  1900.) 

1.  SaiFFiNO— Discharge  op  Cargo— Necessftt  op  Lighterage. 

A  ship  cannot  be  required  to  submit  to  being  dismantled  or  mutilated 
in  order  to  discharge  her  cargo  ander  a  charter,  bnt,  where  she  cannot 
approach  the  place  of  discharge  designated  by  the  charterer  without  such 
mutilation,  the  cargo  should  be  lightered;  the  liability  for  the  expense  of 
lighterage  to  be  determined  by  the  custom  of  the  port  or  the  terms  of  the 
charter. 

8.  Same— CoNSTBUCTiOR  of  Charter— Expense  op  Lighterage. 

A  British  ship  was  chartered  to  carry  a  cargo  of  sugar  from  Java.  The 
charterers,  as  permitted  by  the  charter,  designated  New  York  as  the  port 
of  discharge;  and  the  ship  proceeded  to  that  port,  approaching  it  by  the 
customary  route  from  Java.  The  charter  provided  that  the  ship  should 
deliver  the  cargo  "so  near  the  port  of  discharge  as  she  may  safely  get,  and 
deliver  the  same,  always  afloat,  in  a  customary  place  and  manner,  in  such 
dock  as  directed  by  the  charterers."  It  further  provided  that  the  goods 
were  to  be  taken  from  alongside  the  ship  at  the  charterers'  risk  and  ex- 
pense, and  that  lighterage,  if  any,  to  reach  the  port  of  destination,  or  to 
deliver  the  cargo  at  such  port,  ^ould  be  paid  by  the  receivers,  notwith- 
standing any  contrary  custom  of  the  port  The  dock' designated  |is  the 
place  of  discharge  was  above  the  Brooklyn  Bridge,  under  which  the  ship 
was  unable  to  pass  without  cutting  off  the  tops  of  her  masts,  which  were 
unusually  high  and  immovable.  Heidi  that  under  the  charter  she  could  not 
be  required  to  go  to  such  dodi,  and  that  it  required  the  expense  of  lighter- 
ing her  cargo  to  be  paid  by  the  receivers. 

This  was  a  suit  in  admiralty  by  the  master  of  the  British  ship 
Benlarig  to  recover  a  balance  of  freight  under  a  charter. 

Gonvers  &  Kirlin  (Mr.  Kirlin,  of  counsel);  for  libelant. 
Bntler,  Notman,  Joline  &  Mynderse  (Mr.  Brown,  of  counsel),  for 
claimants. 

THOMAS,  District  Judge.    The  Benlarig  was  chartered  in  London, 
July  1,  1898,  by  her  Owners,  to  Erdmann  &  Sielcken,  of  Batavia,  to 
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carry  a  cargo  of  sugar  from  Java.  The  charter  party^  among  other 
things,  states  that  the  vessel — 

"Being  BO  loaded  (and  dispatched),  shall  (unless  ordered  to  a  direct  port  of  dis- 
charge, on  signing  last  biUs  of  lading)  therewith  proceed  to  Barbadoes,  thence 
Queenstown  or  Falmouth  (as  directed  by  charterers  or  their  agents),  for  or- 
ders, to  discharge,  always  afloat,  either  at  a  safe  port  in  the  United  Kingdom, 
or  on  the  continent  of  Europe  between  Havre  and  Hamburg  (both  included), 
Rouen  excluded,  or,  at  option  of  charterers,  to  order  vessel  from  Barbadoes,  to 
proceed  to  Delaware  Breakwater  for  orders,  to  discharge  at  New  York  or  Bos- 
ton or  Philadelphia  or  Baltimore,  or  so  near  the  port  of  discharge  as  she  may 
safely  get,  and  deliver  the  same,  always  afloat,  in  a  customary  place  and  man- 
ner. In  such  dock  as  directed  by  charterers,  agreeably  to  bills  of  lading,  on  be- 
ing paid  freight  in  full  of  all  port  charges,  pilotage,  and  primage  as  customary 
at  port  of  discharge,"  etc. 

Section  4  of  the  charter  party  proyidea: 

"All  goods  to  be  brought  to  and  tak^  from  alongside  of  the  ship,  always 
afloat,  at  the  said  charterers'  risk  and  expense,  who  may  direct  the  same  to  the 
most  convenient  anchorage;  lighterage,  if  any,  to  reach  the  port  of  destina^ 
tion,  or  deliver  the  cargo  at  port  of  destination,  remains  for  account  of  receiv- 
ers, any  custom  of  the  port  to  the  contrary  notwithstanding." 

From  Batavia  the  ship  went  to  Barbadoes  for  orders,  pursuant  to 
which  she  came  to  New  York.  Bills  of  lading  had  been  issued  for 
the  cargo,  making  it  deliverable  at  the  port  of  discharge,  as  per 
charter  party,  to  Messrs.  Winter  &  Smillie,  as  agents,  or  to  their  as- 
signs; he  or  they  paying  freight  for  the  said  sugar,  as  per  charter 
party.  The  ship's  documents  were  delivered  to  Czamikow,  Mac- 
Dougall  &  Co.,  of  New  York,  who  transferred  the  same  to  the  claim- 
ants. After  due  notice  of  the  ship's  arrival,  the  claimants  gave  or- 
ders in  writing  for  the  discharge,  above  the  Brooklyn  Bridge,  at  their 
refinery  at  the  foot  of  Pearl  street,  Brooklyn.  As  the  master  con- 
sidered that  two  of  the  ship's  masts  would  not  go  under  the  bridge, 
arrangements  were  made  between  the  parties  for  delivering  the  cargo 
by  lighters,  and  payment  of  the  expense  thereof  was  deferred  for  sub- 
sequent determination.  The  question  here  is  whether  such  expense 
should  fall  upon  the  libelant  or  claimants. 

The  Benlarig  was  a  square-rigged  iron  ship.  Her  three  masts  were 
built  up  solid  from  the  bottom  to  the  top,  and  were  composed  of 
cylindrical  plating  riveted  together,  and  internal,  transverse,  angle- 
iron  braces.  The  mainmast  was  139  feet  10  inches  above  the  deck, 
and  the  deck  was  5  feet  2^  inches  above  the  deep-water  load  line 
at  the  mainmast,  making  the  total  height  of  that  mast  145  feet  and 
i  inch.  The  foremast  was  136  feet  8  inches  above  the  deck,  but 
the  height  of  the  deck  above  the  water  line  at  that  part  of  the  ship 
is  about  7  feet,  so  that  the  height  of  this  mast  was  143  feet  8  inches. 
The  mizzenmast  was  129  feet  above  the  deck,  which  was  7  feet  above 
the  water  line,  so  that  the  height  of  the  mizzenmast  from  the  water 
was  135  feet.  The  clear  height  of  the  Brooklyn  Bridge  above  mean 
high  water  is  135  feet,  and  the  mean  rise  and  fall  of  the  tide  is  4*^/10 
feet.  At  dead  low  water  the  ship  could  not  pass  under  the  bridge 
without  cutting  off  about  5  feet  from  the  mainmast  and  foremast, 
while  safety  required  greater  removal  from  such  masts,  to  avoid  the 
effect  of  any  disturbance  of  the  water.  After  the  ship  should  have 
been  discharged^  it  would  be  necessary  to  cut  off  an  additional  portion    j 
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of  sach  masts,  and  also  some  part  of  the  mizzenmast,  to  allow  her 
to  repass  under  the  bridge,  unless  a  return  cargo  could  have  been 
taken  above  the  bridge,  or  the  ship  could  have  gone  out  by  the  East 
river  and  Long  Island  Sound.  There  were  but  two  means  of  escaping 
this  mutilation  of  the  masts,  for  the  purpose  of  discharging  the  ear- 
go.  One  was  by  aooroaching  New  York  from  the  east,  through  Hell 
Gate.  All  shipping  experts  called  by  the  claimants  testified  that 
they  never  had  heard  of  a  ship  from  Java  pursuing  that  course.  It 
may  therefore  be  concluded  tiiat  such  alternative  was  contrary  to 
the  expectation  and  understanding  of  all  parties  to  this  contract,  or 
of  any  other  contract  for  the  carriage  of  sugar  from  Java.  The  re- 
maining alternative  was  to  lighter  the  sugar,  and  the  question  is  upon 
which  party  the  expense  of  such  lighterage  should  fall.  It  is  quite 
exceptional  for  a  ship  to  have  immovable  masts  so  high  that  she  can- 
not pass  under  the  bridge,  and  there  is  no  custom  or  practice  known 
among  shipping  merchants  respecting  such  a  case.  This  is  the  con- 
curring testimony  of  all  the  witnesses  called  by  the  claimants.  Be- 
fore considering  the  charter  party,  it  should  be  stated  that  the  ship 
had  been  before  at  the  port  of  New  York,  and  the  owners  well  knew 
that  she  could  not  pass  under  the  bridge  without  disturbing  her  masts. 
It  is  not  understood  that  the  charterers  had  this  knowledge.  On  the 
other  hand,  there  is  no  notice  to  the  ship  that  it  would  be  necessary 
to  discharge  the  cargo  above  the  bridge,  although  in  fact  about  75 
per  cent,  of  the  sugar  now  received  at  this  port  is  so  discharged.  If 
this  knowledge  of  the  owners  be  urged  against  them,  it  may  be  an- 
swered that  for  this  very  reason  they  may  have  considered  themselves 
protected  by  the  terms  of  the  charter  party,  and  in  fact  all  previous 
notice  or  understanding  by  either  party  must  be  regarded  as  merged 
in  the  charter  party,  and  to  the  interpreting  of  that  instrument  resort 
must  be  had  to  ascertain  the  relative  rights. 

The  charter  is  stated  by  a  witness  connected  with  claimants'  factory 
to  be  the  same  charter  usually  employed  in  the  Java  sugar  trade, 
although  the  words  "always  afloat"  seem  to  have  been  interlined  in 
the  fourth  subdivision.  The  essential  question  is  whether  the  pro- 
visions of  the  charter  already  quoted  relieve  the  ship  from  delivering 
cargo  above  the  bridge.  For  whatever  purposes  such  stipulations 
were  originally  embodied  in  charter  parties,  they  have  been  retained 
and  adopted  for  use  in  view  of  existing  structures,  and  it  is  considered 
that  the  provisions  are  sufficiently  broad  to  relieve  the  ship.  This 
conclusion  is  reached  through  no  ingenuity  of  construction,  but  by 
giving  to  the  language  the  meaning  which  might  be  gathered  ordi- 
narily from  the  words  used.  The  iLitial  agreement  in  the  charter  is  to 
deliver  the  cargo  at  one  of  several  ports,  "so  near  the  port  of  dis- 
charge as  she  may  safely  get,  and  deliver  the  saine,  always  afloat,  in 
a  customary  place  and  manner,  in  such  dock  as  directed  by  charter- 
ers." This  provision  seems  to  be  a  direct  stipulation  to  deliver  the 
goods  at  any  place  where  the  ship  might  float,  in  such  dock  as  directed 
by  the  charterers,  in  a  customary  place  and  manner,  when  such  dock 
shall  have  been  reached.  The  evident  intention  is  that  the  ship  shall 
go  to  the  designated  port,  if  she  can  get  there  in  safety;  and  the  con- 
tinuing thought  seems  to  be  that  she  shall  deliver  the  goods  in  a  dock> 
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designated  by  the  charterers,  in  a  cnstomar  j  place  and  in  a  customary 
manner.  Any  intelligent  construction  would  seem  to  demand  that 
the  ship  could  not  be  ordered  to  a  dock  where  it  would  be  unsafe 
for  her  to  go,  whether  the  danger  arose  from  the  depth  of  water  or 
any  other  cause.  For  instance,  the  ship  could  not  be  ordered  to  a 
slip  which  was  too  narrow  to  receive  her,  or  where  there  was  some 
overhanging  shed  or  house  that  would  prevent.  So,  if  the  entrance 
to  the  dock  was  obstructed,  or  there  was  other  interference  with  the 
discharge  at  the  place  designated.  But  section  4  is  explicit,  and 
states  that  the  goods  are  to  be  taken  from  alongside  the  ship  at  the 
charterers'  risk  and  expense,  although  they  are  permitted  to  direct 
her  to  the  most  convenient  anchorage,  and  that  any  lighterage,  either 
to  reach  the  port  of  destination  or  to  deliver  the  cargo  at  such  port, 
shall  be  paid  by  the  receivers,  notwithstanding  any  contrary  custom  of 
the  port.  Now,  lighterage  was  necessary  for  the  purpose  of  delivering 
this  cargo  after  the  ship  reached  the  port  of  destination,  for  the  rea- 
son that  the  ship  could  not  make  the  delivery  without  such  lighterage, 
unless  she  was  mutilated  by  the  cutting  off  of  her  masts.  The  propo- 
sition then  is:  If  the  charterers  stipulate  to  pay  the  lighterage  neces- 
sary for  the  purpose  of  delivering  the  cargo,  may  they  be  excused 
from  observing  this  agreement  upon  the  plea  that  no  lighterage 
would  be  necessary  if  the  masts  of  the  ship  were  cut  down  to  a  cer- 
tain length?  It  is  thought  that  it  is  the  privilege  of  the  ship  to  be 
preserved  from  self-mutilation,  and  that  she  need  not  be  crippled, 
deformed,  or  dismantled  for  the  purpose  of  delivering  her  cargo.  Ap- 
parently that  should  never  be  required.  It  should  not  be  expected. 
Rather  than  that,  it  is  expectable  that  the  cargo  should  be  lightered 
by  the  shipowners,  and  that  they  would  pay  for  the  same.  But  the 
expectation  as  to  the  person  upon  whom  the  payment  of  the  lighter- 
age should  fall  changes  when  it  appears  that  there  is  a  stipulation 
that  the  receivers  shall  themselves  pay  the  lighterage.  It  is  useless 
to  conjecture  respecting  these  stipulations,  where  they  are,  as  in  the 
present  case,  unambiguous.  It  is  better  to  take  words  at  their  appar- 
ent and  ordinary  meaning,  and  hold  parties  to  their  agreement  accord- 
ing to  the  plain  sense  of  the  language  used.  Adopting  such  rule,  the 
libelant  should  recover. 

Since  the  trial  of  this  case  the  attention  of  the  court  has  been  called 
to  In  re  Arbitration  between  Goodbody  &  Co.  and  Balfour,  Williams 
&  Co.,  8  Asp.  303,  pt.  7  (Nov.,  1899).  In  that  case  a  cargo  had  been 
sold  to  arrive  by  the  steamer  Vanduara,  on  condition  that  the  bills 
of  lading  should  provide  for  its  delivery  "at  any  safe  port  in  United 
Kingdom  of  Great  Britain,  ♦  ♦  ♦  vessel  to  discharge  afloat.'' 
The  bills  of  lading  provided  that  the  cargo  should  be  delivered  "at 
any  safe  port  in  the  United  Kingdom,  Manchester  excepted";  and 
the  vendee  refused  to  accept  the  documents,  upon  the  ground  thdt 
they  did  not  comply  with  the  contract  for  delivery  at  any  safe  port  in 
the  United  Kingdom.  It  was  found  that  the  Vanduara,  when  loaded 
with  the  said  cargo,  would  have  been  unable  to  go  up  the  Manchester 
Ship  Canal  to  the  Manchester  Docks  without  dismantling  the  ship, 
because  the  heads  of  her  main  and  mizzen  masts  would  be  higher  than 
the  limit  fixed  by  the  canal  company's  regulations  for  passing  nnder      t 
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th*e  Runcorn  Bridge.  Runcorn  Bridge  is  about  24  miles  from  Man- 
chester, and  about  12  miles  from  the  entrance  of  the  canal.  In  the 
opinion  this  language  was  used: 

"It  was  contended  on  behalf  of  the  seUers  that  Manchester  was  not  a  safe 
port  for  the  Vanduara,  because  the  height  of  her  masts  prevented  her  getting 
to  Manchester,  and  that  therefore  the  words  in  the  charter  party  and  the  bill 
of  lading,  'Manchester  excepted/  did  not  amount  to  a  variance  from  the  terms 
of  the  contract,  because,  as  Manchester  was  not  a  safe  port  for  the  ship,  she 
could  not  In  any  case  have  been  ordered  there." 

In  the  opinions  it  is  stated: 

"She  could  not  have  been  ordered  to  Manchester  In  any  case,  because  she 
could  not  have  got  under  Runcorn  Bridge,  and  the  presentation  of  documents 
containing  the  words  'Manchester  excepted'  imposed  no  restriction  upon  the 
purchaser  Inconsistent  with  the  terms  of  the  contract  of  purchase.  ♦  •  ♦ 
1  may  observe  that  the  contract  was  for  a  cargo  per  Vanduara,  a  named  ship; 
and  if,  in  point  of  fact,  Manchester  was  not  a  safe  port  for  her,  It  does  not 
seem  to  me  that  the  defendants  were  In  any  way  prejudiced  by  a  phrase  being 
Introduced  Into  the  document  which  abridged  none  of  their  rights,  and  imposed 
no  restriction  which  was  not  imposed  by  the  terms  of  the  contract  Itself." 
Again:  "It  is  clear  that  Manchester,  In  the  limited  sense,  cannot  be  a  safe 
port  for  a  vessel  which,  in  order  to  reach  it,  must  be  wholly  dismasted." 

In  the  above  case  it  appears  that  the  port  was  sufficiently  safe,  but 
that  the  canal  was  crossed  by  a  bridge  which  prevented  the  ship  from 
reaching  the  port  in  safety  unless  she  were  dismantled.  In  the  pres- 
ent case  the  facts  are  equal,  and,  in  addition,  the  parties  have  stipu- 
lated that  the  receivers  should  bear  the  exi)ense  of  the  lighterage, — 
an  element  which  was  lacking  in  the  instance  to  which  attention  has 
just  been  called.  The  skillful  argument  of  the  claimants  gives  a 
totally  different  meaning  to  the  charter  party.  If  what  appears  to 
the  court  to  be  a  plain  statement  of  duties  in  this  instance  favorable 
to  the  libelant  has  quite  other  significance,  yet  it  would  be  consid- 
ered that  the  claimants  should  not  succeed.  The  ship  stipulated  to 
deliver  the  cargo  at  one  of  many  ports;  and  while  it  was  undoubtedly 
her  duty,  after  arriving  at  a  designated  port,  to  go  to  such  point 
therein  as  she  could  safely,  it  is  thought  that  she  would  not  be  obliged 
to  go  to  such  point  in  the  harbor  at  the  peril  of  injury,  or  at  the  sacri- 
fice caused  by  mutilation  of  her  masts.  It  seems  that,  in  selecting  a 
convenient  dock  for  discharging  in  a  harbor,  the  receivers  of  tiie 
cai^o  must  select  one  which  the  ship  can  physically  approach;  and, 
if  there  be  a  permanent  structure  in  the  way,  the  conception  that  the 
ship  should  not  encounter  this  would  seem  to  enter  into  the  spirit  and 
understanding  of  their  agreement.  The  libelant  should  have  a  decree 
for  the  balance  of  the  unpaid  freight,  with  costs. 


THE  S.  A.  McCAULLBY.i 

(District  Court,  B.  D.  Pennsylvania.    December  13,  1890.) 

No.  40. 

1.  LiMITATIOK  OF  LIABILITY— LaCHBS  OF   PeTITIONKR— TbBMS  IhpOSRD. 

Although  the  owner  of  a  vessel  allows  a  court  of  common  law  to  retain 
Jarlsdictlon  of  a  suit  against  him  for  a  maritime  tort  for  several  years, 
during  which  time  he  takes  all  the  chances  of  success  before  that  tribunal, 
he  is  still  in  time,  and  has  the  right,  by  petition  to  a  court  of  admiralty, 

1  Reported  by  Arthur  G.  Dickson,  Esq.,  of  the  Philadelphia  bar.  jyC^OOQlC 
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to  limit  his  liability,  and  remove  the  case  to  that  court;  but  the  court,  in 
granting  such  petition,  can  require  bim  to  pay  all  the  costs  that  had 
accrued  in  the  common-law  proceeding. 

9L  Same— Concurrent  Jurisdiction  of  Common-Law  Courts— Assertion  of 
Rights  in  Admiralty. 

Although  the  supreme  court  of  a  state  has  decided  that  the  statute  giving 
the  right  to  a  limited  liability  of  shipowners  can  be  enforced  in  the  courts 
of  the  state,  this  does  not  deprive  the  courts  of  admiralty  of  this  Jurisdic- 
tion, and  the  right  may  be  asserted  there,  and  the  case  removed. 

8L  Same— Assertion  of  Right  by  Less  than  All  the  Part  Owners. 

The  right  of  a  limitation  of  liability  is  an  absolute  one,  and  is  not  depend- 
ent upon  the  Joinder  of  all  the  part  owners  In  the  application  for  it;  it  may 
be  availed  of  by  any  one  or  more  of  them. 

In  Admiralty. 

This  was  a  petition  to  limit  the  liability  of  certain  owners  of  the  steam  tug 
S.  A.  McCaulley.  Exceptions  to  the  petition  were  filed,  alleging  (1)  that  there 
was  but  one  suit  pending  against  the  petitioners,  and,  as  the  supreme  court  of 
Pennsylvania  had  decided  that  the  common  pleas  court  could  api^  the  law 
limiting  the  liability  of  the  shipowners,  the  district  court  had  no  Jurisdiction 
to  entertain  the  petition;  (2)  that  the  petitioners  were  barred  by  laches  In  fail- 
ing to  file  their  petition  until  after  two  years  from  the  date  of  the  accident  by 
which  John  Loughin  lost  his  life;  (3)  that  the  petition  could  not  be  enter- 
tained, because  it  was  filed  on  behalf  of  a  portion  only  of  the  whole  number  of 
part  owners  of  the  vessel  The  decree  of  the  court  was  conditioned  upon  the 
payment  by  the  petitioners,  within  20  days,  of  all  the  costs  that  had  accrued 
In  the  common-law  court,  in  which  event  the  exceptions  were  to  be  overruled; 
otherwise,  the  petition  should  be  dismissed.  Further  facts  appear  in  the 
opinion  of  the  district  Judge. 

Horace  L.  Cheyney  and  John  F.  Lewis,  for  petitioners. 
Wendell  P.  Bowman,  for  respondents. 

McPHEESON,  District  Judge.  This  is  an  application  to  limit  the 
liability  of  certain  owners  of  the  tugboat  S.  A.  McCaulley,  and  I  grant 
the  i)etition  because  I  feel  obliged  to  do  so. '  I  am  unable  to  regard 
with  favor  the  course  pursued  by  the  petitioners.  Being  sued  in  the 
common  pleas  of  Philadelphia  county  for  a  maritime  tort  alleged  to 
have  been  committed  by  the  vessel,  lliey  refrained  for  more  than  two 
years  from  asking  this  court  to  take  jurisdiction  of  the  controversy. 
The  acts  of  congress  allowing  vessel  owners  to  limit  their  liability 
cover  the  injury  sued  for,  and  a  proper  petition  would,  of  necessity, 
have  transferred  the  whole  dispute  to  this  court.  Not  only  was  there 
two  years'  delay,  however,  but  during  that  period  there  had  been  a 
trial  in  the  common  pleas,  in  which  the  present  petitioners  had  set 
up  their  right  to  a  limitation  of  liability  under  the  federal  statutes, 
and  a  verdict  had  been  rendered  against  them  on  the  merits.  The 
trial  court  having  refused  to  entertain  the  partial  defense  of  limited 
liability,  the  petitioners  appealed  to  the  supreme  court  of  Pennsyl- 
vania, and  obtained  a  reversal,  on  the  ground  that,  in  a  case  such  as 
this,  where  it  is  conceded  that  only  one  claimant  exists,  a  state  court 
was  competent  to  apply  the  right  given  by  the  acts  of  congress. 
Loughin  v.  McCaulley,  186  Pa.  St.  517,  40  Atl.  1020.  While  the  writ 
of  error  was  pending  before  the  Pennsylvania  supreme  court,  a  peti- 
tion was  presented  to  this  court  asking  for  a  limitation  of  liability, 
and  this  petition^  in  amended  form^  is  now  presented  for  considera- 
tion. 
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By  following  the  course  described,  the  petitioners  have  been  en- 
abled to  take  their  chances  of  success  before  a  tribunal  where  they 
might  hope  to  defeat  the  daim  entirely  by  proving  the  contributoiy 
negligence  of  the  decedent;  and  now,  having  discovered  that  this 
effort  is  likely  to  be  unsuccessful,  they  have  determined  to  try  their 
fortunes  in  a  different  jurisdiction,  and  by  a  different  method  of  trial. 
The  merits  have  been  once  determined  against  them  by  a  jury;  and, 
although  the  judgment  has  been  reversed,  it  was  reversed  merely  for 
the  reason  that  the  right  to  limit  the  defendant's  liability  had  not  been 
applied  by  the  court  below.  The  result  is  to  give  the  petitioners  an 
undue  advantage.  But,  as  I  look  at  the  statutes  and  the  decisions 
upon  this  subject,  it  is  impossible  to  deny  them  the  right  to  come  into 
the  federal  tribunal,  even  after  they  have  taken  their  chance  of  a 
favorable  verdict  in  the  common  pleas.  I  cannot  avoid  the  con- 
clusion that  the  circuit  court  of  appeals  for  the  First  circuit  was 
right  in  deciding  (Quinlan  v.  Pew,  5  C.  C.  A.  438,  56  Fed.  Ill)  that  a 
state  court  does  not  possess  the  machinery  fully  to  administer  the 
9.ct  of  congress^  even  in  cases  where  there  is  only  one  claimant.  It 
may  be  (although  I  do  not  decide  the  point)  that  a  state  court  is  a 
"court  of  competent  jurisdiction,''  within  the  meaning  of  section  4285 
of  the  Revised  Statutes,  and  may  therefore  have  power  to  appoint  a 
trustee  under  that  section.  But,  even  if  this  be  true,  a  state  court  has 
no  power  to  appraise  the  vessel  under  rule  54  in  admiralty,  or  to  carry 
out  the  other  provisions  there  to  be  found,  and  these  provisions  are 
now  as  much  a  part  of  the  right  as  is  the  statutory  direction  con- 
•  cerning  the  appointment  of  a  trustee.  If  the  state  court  has  no  power 
to  appoint  a  trustee,  this  furnishes  a  second  reason  for  upholding  the 
owner's  right  to  apply  to  a  court  of  admiralty. 

If  the  owner's  laches  oould  bar  him  from  a  successful  application 
to  such,  court,  I  should'  have  no  hesitation  in  refusing  the  present 
petition;  but  the  statute  fixes  no  limit  of  time  within  which  the  court 
must  be  asked  to  act,,  and  the  supreme  court  of  the  United  States  in 
The  Benefactor,  103  U.  S.,  on  page  245,  26  L.  Ed.  351,  has  intimated 
that  the  right  may  exist  as  long  as  any  damage  or  loss  remains  un- 
paid. The  court  says:  'Trecisely  when  the  owners  of  a  ship  in 
fault  ought  to  be  regarded  as  precluded  from  instituting  proceedings 
for  a  limitation  of  liability  might  be  difficult  to  state  in  a  categorical 
manner.  Perhaps  they  can  never  be  precluded,  so  long  as  any  damage 
or  loss  remains:  unpaid."  Since  so  much  doubt  exists  upon  the  sub- 
ject, I  prefer  to  sustain  the  right;  but  I  shall  follow  the  advice  of  the 
court  in  the  same  case,  by  imposing  terms  upon  the  petitioners.  The 
opinion  goes  on  to  say:  'TBut,  in  a  particular  case,  relief  should  not 
be  granted  except  upon  condition  of  compensating  tiie  other  party  for 
any  costs  and  expenses  he  may  have  incurred  by  reason  of  the  delay 
in  claiming  the  benefit  of  the  law." 

It  is  therefore  ordered  that  if  the  petitioners,  within  20  days  from 
this  date,  pftj  the  costs  that  have  accrued  upon  the  suit  in  the  com- 
mon pleas,  including  the  costs  in  the  supreme  court  and  the  expense 
of  printing  the  plaintiff's  paper  book  upon  appeal,  and  pay  also  the 
costs  that  have  accrued  in  this  court,  the  exceptions  to  the  petition 
will  be  overruled;  otherwise,  the  exceptions  will  be  sustainedi  and 
the  petition  dismissed.  ^  I 
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COLSTON  et  aL  v.  SOUTHERN  HOME  BUILDING  &  LOAN  ASS'N. 

(Clrcalt  Court,  N.  D.  Georgia.    December  15,  1899.) 

No.  1,089. 

L  JURIBDICTION  OF    FEDERAL    COURTS— AMOUNT   IN    DISPUTE— SuiT  FOR  DISSO- 
LUTION OF  Corporation. 

Qusere,  whether,  when  the  question  Is  raised  at  the  threshold  of  a  suit, 
by  demurrer,  the  amount  in  dispute,  for  the  purpose  of  determining  the 
jurisdiction  of  a  federal  court  to  entertain  a  bill  by  stockholders  for  the 
appointment  of  a  receiver  for  a  corporation  on  the  ground  of  Its  insol- 
vency, is  the  value  of  the  property  to  be  administered  by  the  court  if  the 
prayer  of  the  bill  is  granted,  or  the  amount  of  the  complainant's  interest 
therein. 
2l  Federal  and  State  Courts— Court  First  Acquiring  Jurisdiction— Suits 
IN  Rem. 

A  federal  court  will  not  entertain  a  suit  by  stockholders  for  the  appoint- 
ment of  a  receiver  for  a  corporation,  and  the  liquidation  of  its  affairs 
as  an  insolvent,  while  a  prior  suit  brought  In  a  state  court  for  the  same 
purpose  is  still  pending  and  undetermined,  although  the  state  court  on  a 
preliminary  application  has  refused  to  appoint  a  receiver.  In  such  case 
the  second  suit  will  either  be  abated  or  stayed  until  the  final  determination 
of  the  firsts 

In  Equity.    On  demurrer  to  bill  and  plea  in  abatement. 

John  L.  Hopkins  &  Sons,  for  plaintiffs. 

Hoke  Smith,  H.  C.  Peeples,  and  W.  D.  Ellis,  for  defendant 

NEWMAN,  District  Judge.  In  this  case  a  bill  was  filed  by  two 
members  of  a  building  and  loan  association.  The  total  amount 
which  they  have  paid  into  the  association,  and  consequently  their 
claim  against  it,  aggregates  something  like  f  1,300, — considerably 
less,  at  least,  than  12,000.  The  purpose  of  the  bill  is  to  have  the 
property  and  assets  of  every  kind  of  the  association  placed  in  the 
hands  of  a  receiver,  to  be  administered  for  the  benefit  of  all  con- 
cerned. It  is  alleged  that  the  association  is  insolvent,  and  that  its 
affairs  are  being  badly  mismanaged.  The  amount  of  the  assets  of  the 
association  to  be  administered,  if  the  case  proceeds,  is  much  greater 
than  the  jurisdictional  amount  in  this  court.  The  defendant  de- 
murred to  the  bill  on  the  ground  that  on  its  face  it  showed  the  court 
to  be  without  jurisdiction  to  entertain  it,  by  reason  of  the  amount 
involved.  The  qnestion  now  presented  is  this:  Whether  the  amount 
of  the  complainants'  claims,  or  the  value  of  the  assets  to  be  adminis- 
tered should  the  case  proceed,  determines  the  court's  jurisdiction. 

The  language  of  the  statute  (Act  Cong.  Aug.  13,  1888  [1  Supp.  Rev. 
St.,  2d  Ed.,  p.  611]),  omitting  language  not  material  here,  is  as  fol- 
lows: 

**The  circuit  courts  of  the  United  States  shall  have  original  cognisance,  con- 
current with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  •  ♦  ♦  in  which  there  shall  be  a  controversy 
between  citizens  of  different  states  •  ♦  •  in  which  the  matter  in  dispute 
exceeds  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid  [two  thou- 
sand dollars]." 

1  For  conflict  of  Jurisdiction  between  federal  and  state  courts,  see  Louisville 
Trust  Co.  V.  City  of  Cincinnati,  22  0.  G.  A.  856. 
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It  will  be  perceived  that  the  statute  contemplates  that  in  some  in- 
stances "the  sum"  will  be  the  matter  in  dispute,  and  in  others  ''the 
value."  In  the  one  case  the  amount  in  controversy  will  control,  and 
in  the  other  the  value  of  the  property  involved. 

In  this  case  there  is  no  prayer  whatever  for  a  money  judgment  or 
decree  against  the  association.  The  prayer  is  that  its  assets  be 
placed  in  the  hands  of  a  receiver,  and  that  the  debts  be  collected,  and, 
when  all  of  the  assets  shall  be  reduced  to  cash,  that  they  be  divided 
pro  rata  among  those  entitled  thereto.  It  is  urged  that  this  is  one  of 
the  cases  in  which  the  jurisdiction  of  the  court  must  be  determined 
by  the  value  of  the  property  to  be  administered,  as  the  purpose  of  the 
bill,  and  its  only  purpose,  is  the  administration  of  the  association's 
assets.  Undoubtedly,  the  matter  in  dispute  being  the  solvency  or 
insolvency  of  the  association,  and  the  proper  or  improper  manage- 
ment of  its  affairs,  the  action  of  the  court  in  determining  these  mat- 
ters must  affect  one  way  or  the  other  the  entire  assets  of  the  associa- 
tion, as  the  court  either  takes  control  of  the  same,  and  causes  it  to  be 
administered  as  prayed,  or  declines  to  do  so.  It  is  urged  that  the  com- 
plainants come  into  court,  not  as  outsiders  seeking  relief  against  the 
association,  but  rather  from  the  inside,  as  members  of  the  association, 
— ^as  a  part  of  the  association  itself, — ^and  ask,  by  reason  of  its  in- 
solvency, mismanagement,  etc.,  that  it  be  wound  up,  because  its  con- 
dition is  such  that  it  cannot  accomplish  the  purpose  for  which  it  was 
organized.  In  the  case  of  Towle  v.  Society  (C.  C.)  60  Fed.  131,  which 
was  a  building  and  loan  association  case.  Judge  Grosscup  held  that 
"the  entire  assets  of  the  society  are  brought  into  court  to  be  adminis- 
tered, and  are  therefore  the  matter  in  dispute  or  controversy,"  the 
question  of  jurisdictional  amount  having  been  raised.  In  the  case  of 
Putnam  v.  Carpet  Co.,  79  Fed.  454,  Judge  Clark,  of  the  circuit  court 
for  the  Eastern  district  of  Tennessee,  held  that  where  a  bill  was 
brought  to  administer  a  trust  fund,  in  behalf  of  all  the  creditors,  the 
fund  to  be  administered  determines  the  question  of  jurisdiction.  In 
the  recent  case  of  Cowell  v.  Supply  Co.,  96  Fed.  769,  Judge  Woolson, 
of  the  United  States  circuit  court  for  fhe  Southern  district  of  Iowa, 
decided,  as  summed  up  in  the  third  headnote,  as  follows: 

"In  a  suit  to  set  aside  a  conveyance  of  property,  and  mortgages  given  thereon, 
the  value  of  the  property  and  rights  which  wiU  be  affected  If  the  reUef  prayed 
for  is  granted,  and  not  the  value  of  complainant's  interest  in  the  property,  con- 
stitutes the  amomit  in  dispute,  for  the  purpose  of  determining  the  jurisdiction 
of  a  federal  court." 

It  is  contended  by  defendant's  counsel  in  this  case  that  the  case  of 
Towle  V.  Society,  supra,  and  the  case  of  Putnam  v.  Carpet  Co.,  supra, 
should  not  be  regarded  as  authority  here,  because  in  the  first  case  the 
court,  at  the  time  the  question  of  jurisdiction  was  raised,  had  taken 
possession  of  the  property,  and  had  it  in  its  custody,  and  that  it  should 
not  control  in  a  case  like  this,  where  the  question  is  presented  at  the 
threshold,  and  before  the  court  enters  into  possession  of  the  res;  and 
in  the  latter  case,  because  the  question  here  made  was  really  not  in- 
volved, as  one  of  the  complainants'  claims  exceeded  the  jurisdictional 
limit,  and  it  was  really  unnecessary  to  determine  it.  Counsel  for  de- 
fendant also  claim  that  the  cases  here  cited  do  not  state  the  correct 
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rule  on  the  subject.  They  claim  that,  as  to  the  complainants'  interest 
in  the  controversy,  although  their  several  claims  may  perhaps  be  joined 
for  the  purpose  of  determining  the  jurisdictional  amount,  yet  their 
claims  together  must  exceed  |2,000,  etc.,  to  give  the  court  jurisdiction. 
They  say  that  it  is  not  the  vaJue  of  the  property  sought  to  be  subject- 
ed, but  the  complainants'  interest  in  the  controversy;  that  the  test 
of  the  amount  in  controversy  is  that  which  is  involved  in  the  contro- 
versy between  the  particular  complainants  and  the  defendant.  They 
rely  especially  upon  the  case  of  Gibson  v.  Shufeldt,  122  U.  S.  27,  7 
Sup.  Ct.  1066,  30  L.  Ed.  1083,  in  which  many  former  decisions  of  the 
supreme  court  are  cited  and  considered,  and  also  on  the  cases  of 
Brown  v.  Trousdale,  138  U.  S.  389,  11  Sup.  Ot.  308,  35  L.  Ed.  987; 
Walter  v.  Railroad  Co.,  147  U.  S.  370,  13  Sup.  Ct.  348,  37  L.  Ed.  206; 
Colvin  V.  City  of  Jacksonville,  158  U.  S.  456, 15  Sup.  Ct.  866, 39  L.  Ed. 
1053;  and,  particularly,  on  the  foUow^ing  decisions  of  the  circuit 
court:  Massa  v.  Cutting,  30  Fed.  1;  Putney  v.  Whitmire,  66  Fed. 
385;  Smithson  v.  Hubbell,  81  Fed.  593.  These  decisions  do  make  the 
jurisdiction,  as  to  the  jurisdictional  amount  involved,  doubtful, — per- 
haps too  doubtful  to  justify  the  court  in  proceeding  in  the  case  under 
the  recognized  rule  that  the  jurisdiction  should  be  clear;  but  it  is 
unnecessary  at  this  stage  of  the  case,  in  view  of  what  will  be  hereafter 
said,  to  determine  that  question,  and  the  same  may  be  left  for  future 
consideration,  should  the  necessity  for  a  decision  arise. 

Pending  the  determination  of  the  matter  above  discussed,  and  after 
it  had  been  submitted  to  the  court,  a  question  arising  on  a  plea  in 
abatement  was  argued,  and  also  submitted.  The  plea  in  abatement 
sets  up  the  pendency  of  a  suit  in  the  superior  court  of  the  state,  over 
the  same  subject-matter,  seeking  the  same  result,  and  by  what  the 
defendant  claims  are  substantially,  for  present  purposes,  the  same 
parties  against  the  same  defendant.  By  consent  of  counsel,  the 
original  record  in  the  state  court  is  used,  and  is  considered  as  accom- 
panying the  plea  in  abatement.  The  object  of  the  bill  in  the  state 
court  was  to  have  all  the  assets  of  the  Southern  Home  Building  & 
Loan  Association  placed  in  the  hands  of  a  receiver.  The  allegations 
in  that  bill  were  substantially  the  same  as  those  of  the  bill  filed  in 
this  court.  It  charged,  in  effect,  the  same  mismanagement,  the 
same  danger  to  members,  supported  by  the  same  facts  generally  that 
are  set  out  here.  The  complainants  were  different  persons  from 
those  who  filed  the  bill  in  this  court,  but  the  bill  was  sworn  to  by 
the  same  person,  as  agent  for  the  complainants,  who  made  the  affi- 
davit to  the  bill  filed  in  this  court.  The  bill  was  filed  in  the  state 
court  one  day  before  the  bill  was  filed  in  this  court.  On  the  day  the 
bill  was  filed,  the  judge  of  the  superior  court  passed  the  following 
order: 

"Read  and  considered.  Let  petition  be  filed  and  served.  Let  defendant 
show  cause  before  me  on  October  28,  1899,  at  9  o'clock  a.  m.,  or  as  soon  there- 
after as  a  hearing  can  be  had,  at  the  court  house  in  said  county,  why  in- 
junction and  receiver  should  not  be  granted  as  prayed  for.  In  the  meantime, 
and  until  the  hearing  or  farther  order  of  court,  the  defendant,  its  officers  and 
agents,  are  restrained  from  selling,  transferring,  incumbering,  or  removing 
from  the  Jurisdiction  of  its  assets,  except  that  the  regular  course  of  business 
may  proceed,  and  the  officers  of  the  company  now  in  charge  may  continua^he         , 
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osnal  conduct  of  business;  keeping  acconnt  thereof,  subject  to  be  rendered  If 
hereafter  required.  Should  further  order  be  found  necessary  before  the  time 
set  for  the  hearing,  or  should  a  speedier  hearing  or  an  advancement  of  the 
day  set  therefor  be  desired,  either  side  may  apply  therefor  on  notice  to  the 
other." 

When  the  bill  was  filed  in  thia  court,  the  next  day  after  this  order 
of  the  judge  of  the  superior  court,  a  somewhat  similar  order  was 
made;  and  the  case  has  been  pending  here  since,  without  any  action 
except  the  argument  of  the  questions  now  under  consideration.  In 
the  meantime,  and  before  the  questions  now  discussed  came  up  for 
argument  here,  there  was  a  hearing  on  the  application  for  receiver 
in  the  state  court,  on  the  bill,  answer,  and  alBdavits;  and  the  applica- 
tion for  a  receiver  and  injunction  was  denied,  and  the  temporary  re- 
straining order  copied  above  was  dissolved.  The  case  is  still  pend- 
ing in  the  state  court,  and,  so  far  as  appears  from  the  record,  it  will 
come  on  regularly  for  trial  according  to  the  practice  in  that  court; 
and  the  question  is  whether  that  is  a  sufficient  cause  for  abatement  of 
the  suit  in  this  court,  or,  if  it  does  not  have  that  effect,  if  the  case 
here  should  not  be  stayed  until  after  the  determination  of  the  case  in 
that  court,  as  the  court  having  first  obtained  jurisdiction  of  the  sub- 
ject-matter of  the  controversy.  It  may  be  stated  in  the  beginning,  as 
a  general  proposition,  that  the  pendency  of  a  suit  in  the  state  court  is 
no  bar  to  a  suit  in  this  court  between  the  same  parties,  and  for  the 
same  cause  of  action.  In  Stanton  v.  Embrey,  93  TJ.  S.  548,  23  L.  Ed. 
983,  it  is  held  that  "the  pendency  of  a  prior  suit  in  a  state  court  is 
not  a  bar  to  a  suit  in  the  circuit  court  of  the  United  States,  or  in  the 
supreme  court  of  the  District  of  Columbia,  by  the  same  plaintiff 
against  the  same  defendant,  for  the  same  cause  of  action."  In  Gor- 
don v.  Gilfoil,  99  U.  S.  168,  25  L.  Ed.  383,  it  is  said  in  the  opinion  of 
the  court  that  "it  has  been  frequently  held  that  the  pendency  of  a  suit 
in  a  state  court  is  no  ground  even  for  a  plea  in  abatement  to  a  suit 
upon  the  same  matter  in  a  federal  court."  It  is  equally  well  settled, 
however,  that,  where  either  the  state  or  federal  court  has  obtained- 
jurisdiction  of  a  suit  in  which  the  actual  seizure  and  disposition  of 
property  may  become  necessary,  the  court  first  acquiring  jurisdiction 
of  the  subject-matter  will  retain  it,  and  the  other  court  will  not  pro- 
ceed with  the  suit  involving  the  same  controversy  during  the 
pendency  of  the  prior  suit.  In  the  case  of  Zimmerman  v.  So  Relle,  25 
C.  C.  A.  518,  80  Fed.  417,  this  question  is  fully  discussed  in  the  de- 
cision by  the  circuit  court  of  appeals  for  the  Eighth  circuit  (opinion 
delivered  by  Thayer,  Circuit  Judge).  The  character  of  the  contro- 
versy in  the  state  court  and  in  the  circuit  court  of  the  United  States, 
as  well  as  the  conclusion  reached  in  that  case,  will  appear  from  the 
follovring  extract  from  the  opinion  of  the  court: 

"The  plea  which  was  filed  by  the  defendant  below,  who  Is  the  appellee  here, 
shows,  we  think,  with  sufficient  certainty,  that  the  suit  at  bar,  and  the  suit 
previously  brought  in  the  district  court  of  Pitkin  county,  Colo.,  by  So  Relle 
against  Zinunerman,  are  substantially  of  the  same  character,  the  parties  thereto 
being  simply  reversed.  In  the  case  pending  in  the  state  court.  So  ReUe  is 
attempting  to  quiet  his  title  against  Zimmerman,  who  is  claiming  title  to  and 
possession  of  the  premises  in  controversy  by  virtue  of  a  trustee's  deed  executed 
under  a  power  of  sale  contained  in  a  mortgage  that  was  made  by  So  Relle; 
whUe  in  the  suit  at  bar  Zimmerman  seeks  to  quiet  his  title  and  gain  possession 
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of  the  property  by  enjoining  So  Relle  from  asserting  that  the  sale  by  the  trus- 
tee was  insufficient  to  pass  the  legal  title.  Both  suits  concern  the  same  prop- 
erty, and  necessarily  involre  a  consideration  of  the  same  evidence  and  a  deci- 
sion of  the  same  questions.  Such  being  the  state  of  facts  disclosed  by  the  de- 
fendant's plea,  we  think  that  the  case  pending  in  the  state  court  was  of  such 
a  nature  thitt  the  trial  court  was  not  at  liberty  to  proceed  with  the  hearing  of 
the  case  at  bar,  within  the  doctrine  which  was  recently  applied  by  this  court 
in  the  case  of  Merritt  v.  Steel-Barge  Co.,  24  C.  C.  A.  530,  79  Fed.  228.  We 
held  in  that  case  that  when  a  suit  is  brought  to  enforce  a  lien  against  specific 
property,  or  to  marshal  assets,  or  to  administer  a  trust,  or  liquidate  an  insol- 
Tent  estate,  and  in  all  other  cases  of  a  similar  kind,  where  in  the  progress  of 
the  case  the  court  may  find  it  necessary  or  convenient  to  assume  control  of  the 
property  in  controversy,  the  court  which  first  acquires  Jurisdiction  of  such  a 
case  by  the  issuance  and  service  of  process  is  entitled  to  retain  it  to  the  end, 
without  interference  on  the  part  of  any  other  court  of  co-ordinate  jurisdiction. 
We  held  further  that  a  rigid  adherence  to  this  rule,  both  by  the  federal  and 
state  courts,  is  necessary  in  order  to  prevent  unseemly  conflicts  which  might 
otherwise  arise.  The  doctrine  in  question  has  been  so  recently  and  fully  con- 
sidered, both  in  the  case  last  referred  to,  and  in  Gates  v.  Bucki,  12  U.  S.  App. 
69,  4  C.  C.  A.  116,  53  Fed.  961,  that  a  further  discussion  of  the  subject  seems  to 
be  unnecessary.  It  is  manifest,  we  think,  that  the  suit  brought  in  the  state 
court  by  So  Relle  against  Zimmerman  is  of  such  a  nature  that  that  court  may 
see  fit  at  any  time  to  issue  an  injunction  against  Zimmerman,  restraining  him 
from  prosecuting  a  suit  to  recover  the  possession  of  the  property  in  controversy 
Id  any  other  forum,  and  we  cannot  doubt  its  right  to  make  such  an  order; 
whereas  in  the  case  at  bar,  If  the  trial  court  had  permitted  it  to  proceed,  it 
may  be  that  at  some  stage  of  the  proceedings  it  would  have  been  found  neces- 
sary to  appoint  a  receiver  of  the  property,  to  collect  the  rents  thereof,  and  other- 
wise care  for  It,  pending  the  litigation  as  to  the  title.  Possibly  the  state  court 
may  deem  it  proper  to  make  a  similar  order.  The  controversy,  then,  is  of 
such  a  nature  that  the  pendency  of  the  two  suits  at  the  same  time  in  different 
jurisdictions  is  liable  at  any  moment  to  create  a  conflict  of  authority,  and  give 
rise  to  conflicting  titles.  No  court  ought  to  proceed  with  the  hearing  of  a  case 
under  such  circumstances,  so  long  as  the  prior  suit  remains  pending  and  unde- 
termined." 

In  the  case  of  Hughes  v.  Green,  28  0.  C.  A.  537,  84  Fed.  833,— this 
being  also  a  case  from  the  circuit  court  of  appeals  for  the  Eighth 
circuit, — it  is  said  in  the  opinion  of  the  court:  * 

**The  rule  is  perfectly  well  settled  that  where  two  suits  are  pending  between 
the  same  parties, — ^the  one  in  the  state  court,  and  the  other  in  the  federal  court, 
— the  object  of  both  suits  being  to  secure  the  same  relief,  where  the  relief 
sought  is  the  enforcement  of  a  Hen  against  specific  property,  to  administer 
trusts,  or  liquidate  insolvent  estates,  and  in  all  other  suits  of  a  similar  nature, 
where  in  the  progress  of  the  litigation  the  court  may  bfe  compelled  to  assume 
the  possession  and  control  of  specific  personal  or  real  property,  the  court 
which  first  acquired  jurisdiction  of  the  issue  and  service  of  process  must  be 
allowed  to  proceed  with  the  hearing  of  the  case  to  final  judgment  or  decree, 
without  interference  on  the  part  of  the  other  court  wherein  the  suit  is  pending." 

It  will  be  perceived  that  the  test  is  not  which  court  has  taken,  by 
its  officer,  actual  possession  of  the  property,  or  even  which  court  has 
by  an  order  taken  jurisdiction  of  the  property,  and  so,  constructive 
possession;  but,  in  the  language  of  the  above  extract  from  Hughes 
v.  Green,  the  test  is,  "where  in  tiie  progress  of  the  litigation  the  court 
may  be  compelled  to  assume  possession  and  control,"  etc.  Almost 
the  same  language  is  used  in  Zimmerman  v.  So  Relle,  supra.  In  such 
cases  "the  court  which  first  acquires  jurisdiction  of  such  a  case  by 
issuance  and  service  of  process  is  entitled  to  retain  it  to  the  end, 
without  interference  on  the  part  of  any  other  court  of  co-ordinate 
jurisdiction.**  r^  i 
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In  Rodgers  v.  Pitt,  96  Fed.  668,  Judge  Hawley,  of  the  circuit  court 
for  the  district  of  Nevada,  discusses  at  some  length  this  question,  in 
various  aspects.  While  the  court  in  that  case  reached  the  conclusion 
that  it  was  its  duty  to  retain  the  case,  the  law  on  the  subject  is  laid 
down  substantially  as  in  the  cases  just  referred  to.  The  following 
quotation  will  show  the  opinion  entertained  in  that  court  of  the  law 
on  the  subject: 

"The  general  rule  Is  well  settled  that,  where  different  courts  have  concurrent 
Jurisdiction,  the  court  which  first  acquires  jurisdiction  of  the  parties,  the  sub- 
ject-matter, the  specific  thing,  or  the  property  in  controversy.  Is  entitled  to  re- 
tain the  jurisdiction  to  the  end  of  the  litigation,  without  interference  by  any 
other  court.  This  rule  Is  important  tp  the  exercise  of  jurisdiction  by  the 
courts  whose  powers  are  liable  to  be  exerted  within  the  same  spheres,  and  over 
the  same  subjects  and  parties.  There  is  but  one  safe  road  for  all  the  courts 
to  follow.  By  adhering  to  this  rule  the  comity  of  the  courts,  national  and  state, 
is  maintained,  the  rights  of  the  respective  parties  prieserved,  and  the  ends  of 
justice  secured,  and  all  unnecessary  conflicts  avoided.  Any  other  rule  would  be 
liable  at  any  time  to  lead  to  confusion,  if  not  open  collision  between  the 
courts,  which  might  bring  about  injurious  and  calamitous  results.  This  rule 
Is  elementary  law,  and  a  citation  of  all  the  authorities  in  its  support  would  be 
endless  and  useless." 

A  number  of  cases  are  then  cited  as  bearing  upon  the  question. 

In  Harkrader  v.  Wadley,  172  U.  S.  14S,  19  Sup.  Ct.  119,  43  L.  Ed. 
399,  in  the  opinion  of  the  court,  by  Mr.  Justice  Shiras,  this  expression 
is  used: 

"When  a  state  court  and  a  court  of  the  United  States  may  each  take  juris- 
diction of  a  matter,  the  tribunal  where  jurisdiction  first  attaches  holds  it,  to 
the  exclusion  of  the  other,  until  Its  duty  is  fully  performed  and  the  jurisdiction 
involved  is  exhausted;  and  this  rule  applies  alike  in  both  civil  and  criminal 
cases," — citing  Freeman  v.  Howe,  24  How.  450,  16  L.  Ed.  749;  Buck  v.  Col- 
bath,  3  WaU.  334,  18  L.  Ed.  257;  Taylor  v.  Taintor,  16  WaU.  366,  21  L.  Ed. 
287;  Ex  parte  Crouch,  112  U.  S.  178,  6  Sup.  Ct.  96,  28  L.  Ed.  690. 

It  would  be  useless  to  enter  into  a  discussion  of  all  the  decisions 
of  the  supreme  court  on  this  subject.  They  are  numerous,  but  are 
probably  all  referred  to  and  commented  on  in  the  cases  already  cited. 

It  becomes  necessary,  from  what  has  been  stated,  to  find  the  dis- 
tinction between  the  dass  of  cases  in  which  the  pendency  of  a  suit 
in  one  court,  either  state  or  federal,  is  no  suflftcient  objection  to  the 
same  case  proceeding  in  the  other  court,  and  the  class  of  cases  in 
which  the  pendency  of  the  former  suit  may  be  pleaded  as  ground 
for  abatement  of  the  second  suit,  or  at  least  for  a  stay  of  proceedings 
therein.  The  distinction,  according  to  the  authorities,  is  between 
cases  in  personam,  strictly,  on  the  one  hand,  and  cases  in  rem, 
or  quasi  in  rem,  on  the  other.  In  Zimmerman  v.  So  Relle,  supra,  in 
the  opinion  from  which  an  extract  has  already  been  given,  it  is  said: 

'*We  concede,  as  a  matter  of  course,  that  two  suits  involving  the  same  ques- 
tion, and  between  the  same  parties,  may  be  pending  at  the  same  time,  the  one 
in  a  state  and  the  other  in  a  federal  court,  and  that  in  such  event  a  plea  of  lis 
pendens  may  not  be  available  as  a  defense  to  the  suit  which  was  last  brought. 
This  is  always  the  case  where  the  two  suits  are  strictly  In  personam," — citing 
Stanton  v.  Embrey,  supra. 

The  same  distinction  is  recognized  in  Rodgers  v.  Pitt,  supra. 
The  case  at  bar  must  be  considered  an  action  in  rem,  as  distin- 
guished from  what  would  be  strictly  speaking  an  action  in  personam* 
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Its  sole  object  is  the  dispositioii  of  the  assets  of  the  association. 
Counsel  for  complainants  expressly  disclaim  any  purpose  to  obtain 
a  money  judgment  against  the  defendant  association.  The  only 
ground  upon  which  the  jurisdiction  of  the  court  can  be  sustained,  as 
to  jnrisdictional  amount  involved,  is  that  the  suit  is  one  solely  for  the 
purpose  of  bringing  the  property  into  court,  and  administering  it 
for  the  benefit  of  the  members  of  the  association.  It  must  be  classed, 
for  present  purposes,  in  determining  the  question  now  discussed,  as  an 
action  in  rem.  Cooper  v.  Reynolds,  10  Wall.  308, 19  L.  Ed.  931;  Free- 
man V.  Alderson,  119  U.  S.  185, 7  Sup.  Ct.  165,  30  L.  Ed.  372;  Zimmer- 
man V.  So  Relle,  supra;  Rodgers  v.  Pitt,  supra. 

Counsel  for  complainants  rely  with  much  confidence  on  the  case  of 
Shields  v.  Coleman,  157  U.  S.  168,  15  Sup.  Ct.  570,  39  L.  Ed.  660,  as 
favoring  their  contention  that  the  pendency  of  the  suit  in  the  state 
court  is  no  obstacle  to  the  present  case  proceeding  in  this  court. 
The  case  has  weight,  it  must  be  admitted,  in  favor  of  complainants' 
view  of  this  question;  and  yet  it  may  be  reconciled  with  the  views 
hereinbefore  expressed,  upon  careful  examination.  A  bill  for  receiver 
had  been  filed  in  the  circuit  court  of  the  United  States  for  the  East- 
ern district  of  Tennessee,  and  a  receiver  appointed,  who  took  posses- 
sion of  the  railroad,  the  property  involved.  Afterwards,  on  petition 
of  the  railroad  company,  it  was  allowed  to  give  bond,  and  the  re- 
ceiver was  discharged,  and  the  property  returned  to  the  railroad 
company.  Subsequently  a  bill  was  filed  in  the  chancery  court  of  the 
state,  and  a  receiver  appointed,  who  took  possession  of  the  property. 
After  this,  on  motion  of  the  complainants,  the  circuit  court  of  the 
United  States  reappointed  a  receiver,  and  ordered  him  to  take  posses- 
sion of  the  railroad,  which  he  seems  to  have  done;  and  thereupon  the 
receiver  of  the  state  court  applied  to  the  circuit  court  for  restoration 
of  the  property,  which  was  denied,  and  this  made  the  question  for 
determination  by  the  supreme  court  in  that  case.  In  its  opinion  the 
supreme  court  seemed  to  recognize  that  the  suit  In  the  circuit  court, 
by  the  giving  of  the  bond,  ceased  to  be  one  against  the  property  in- 
volved.   This  is  said  on  the  subject: 

"Accepting  a  bond,  and  directing  the  receiver  to  return  the  property  to  the 
owner,  was  not  simply  the  transfer  of  the  possession  from  one  oflaeer  of  the 
court  to  another.  The  bond  which  was  given  was  not  a  bond  to  retpm  the 
property  if  the  Judgment  to  be  rendered  against  the  contractors  was  not  paid, 
but  a  bond  to  pay  whatever  judgment  should  be  rendered.  It  was  therefore  in 
no  se'nse  of  the  term  a  forthcoming  bond.  The  property  ceased  to  be  in  cus- 
todia  legis.  It  was  subject  to  any  rightful  disposition  by  the  owner,  or  to 
seizure  under  process  of  any  court  of  competent  Jurisdiction." 

In  other  words,  the  property  had  been  taken  entirely  from  without 
the  jurisdiction  of  the  court,  and  a  bond  with  personal  securities  had 
been  substituted  therefor;  and  the  complainants  were  simply  proceed- 
ing to  ascertain  the  amount  of  their  debts,  and  for  a  decree  against 
the  defendant  and  the  sureties  on  its  bond.  In  this  view  of  the 
facts,  there  is  no  conflict  whatever  between  this  case  and  the  rule 
which  seems  to  be  laid  down  in  the  other  authorities  on  the  subject. 
The  supreme  court  in  this  case  seemed  to  recognize  the  rule  that  the 
court  first  acquiring  jurisdiction  in  the  suit  for  the  appointment  of  a 
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receiver  will  retain  it  to  the  end.    The  following  is  the  language 
used: 

"For  the  purposes  of  this  case,  it  Is  unnecessary  to  decide  whether,  as  be- 
tween courts  of  concurrent  Jurisdiction,  when  proceedings  are  commenced  In 
the  one  court  with  the  view  of  the  appointment  of  a  receiver,  they  may  be 
continued  to  the  completion  of  actual  possession,  and  whether,  while  those 
proceedings  are  pending  In  a  due  and  orderly  way,  the  other  court  can.  In  a 
suit  subsequently  commenced,  by  reason  of  Its  speedier  modes  of  procedure, 
seize  the  property,  and  thus  prevent  the  court  In  which  the  proceedings  were 
first  commenced  from  asserting  Its  right  to  the  possession.  Gaylord  v.  Rail- 
road CJo.,  6  Biss.  280-291,  Fed.  Gas.  No.  5,284,  cited  in  Moran  v.  Sturges,  154 
U.  S.  256-270,  14  Sup.  Ct.  1019,  38  L.  Ed.  981;  High,  Rec.  (3d  Ed.)  §  50.  Of 
course,  the  question  can  fairly  arise  only  in  a  case  in  which  process  has  been 
served,  and  in  which  the  express' object  of  the  biU,  or  at  least  one  express 
object,  is  the  appointment  of  a  receiver,  and  where  possession  by  such  officer 
is  necessary  for  the  fuU  accomplishment  of  the  other  purposes  named  therein. 
The  mere  fact  that  In  the  progress  of  an  attachment,  or  other  like  action,  an 
exigency  may  arise  which  calls  for  the  appointment  of  a  receiver,  does  not 
make  the  jurisdiction  of  the  court  in  that  respect  relate  back  to  the  commence- 
ment of  the  action." 

As  to  the  time  that  jurisdiction  attaches,  the  court  says  this: 

"In  Heidrltter  v.  Oilcloth  Co..  112  U.  S.  294-301,  5  Sup.  Ct  135,  28  L.  Ed. 
729,  a  question  was  presented  as  to  the  time  that  Jurisdiction  attaches.  Mr. 
Justice  Matthews,  after  quoting  from  Cooper  v.  Reynolds,  10  WaU.  308,  19 
Jj.  Ed.  931,  and  BofiwelFs  Lessee  t.  Otis,  9  How.  336,  13  L.  Ed.  104,  observed: 
'But  the  land  might  be  bound,  without  actual  service  of  process  upon  the 
owner,  in  cases  where  the  only  object  of  the  proceedings  was  to  enforce  a 
claim  against  it  speclflcaUy,  of  a  nature  to  bind  the  title.  In  such  cases  the 
land  itself  must  be  drawn  within  the  Jurisdiction  of  the  court  by  some  asser- 
tion of  its  control  and  power  over  it.  This,  as  we  have  seen,  is  ordinarily  done 
by  actual  seizure  but  may  be  done  by  the  mere  bringing  of  the  suit  in  which 
the  claim  is  sought  to  be  enforced,  which  may  by  law  be  equivalent  to  a 
seizure,  being  the  open  and  public  exercise  of  dominion  over  it  for  the  purposes 
of  the  suit' " 

In  the  case  in  the  state  court,  while  the  injunction  and  receiver  has 
been  denied,  the  application  for  the  same  may  at  any  time  be  re- 
newed, and  the  court  is  fully  authorized  to  grant  the  same,  should  a 
proper  case  be  made.  Glass  y.  Clark,  41  Ga.  544;  Blizzard  y.  Nos- 
worthy,  50  Ga.  514.  The  case  there,  as  has  been  stated,  seeks  the 
administration  of  the  same  assets  as  does  the  bill  in  this  court,  and 
the  possession  and  administration  of  those  assets  is  the  only  purpose  of 
the  bill,  and  it  is  still  pending.  While  the  court  there  has  refused  to 
order  possession  of  the  property  by  interlocutory  order  pending  the 
litigation,  it  may  at  any  time  hereafter,  by  order  pendente  lite,  or  by 
a  decree  on  the  final  hearing,  take  actual  possession  of  the  property 
involved,  through  its  officers.  The  case  comes  fully  up  to  the  rule  laid 
down  in  the  authorities  which  have  been  cited  and  discussed.  With- 
out further  discussion  of  the  subject,  the  conclusion  is  that  the  case 
now  under  consideration  is  one  of  that  class  in  which  the  court  first 
acquiring  jurisdiction  should  retain  it,  and  as  to  which  the  court  in 
which  the  suit  is  last  brought  will  either  dismiss  the  suit  because  of 
the  pendency  of  the  former  proceeding,  or  will  at  least  enter  an  order 
staying  the  case  until  the  prior  suit  is  ended.  Under  the  circumstan- 
ces of  the  case,  as  disclosed,  perhaps  the  safest  course,  and  that  con- 
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sistent  with  the  authorities  on  the  subject,  would  be  to  enter  an  order 
staying  the  present  case  until  the  case  is  ended  in  the  state  court,  and 
it  will  be  given  this  direction. 


AMERICAN  LOAN  &  TRUST  CO.  T.  ATLANTA  BLECTRIC  RY.  CO.  Ct  al. 

(Circuit  Court,  N.  D.  Georgia.    June  20,  1880.) 

No.  1.044. 

li  M0RTOAaBS-*F0KBCL0BUBE  8 ALB — RiGHTS  OP  JUKIOR  MORTQAGEB. 

Under  Civ.  Code  6a.  §  2747,  which  does  not  require  or  permit  a  Junior 
mortgagee  to  become  a  party  to  a  statutory  proceeding  to  foreclose  the 
senior  mortgage,  where  the  property  has  been  sold  in  such  foreclosure 
proceedings  the  remedy  of  the  Junior  mortgagee  is  by  a  biU  to  redeem. 
2l  Samb— Suit  to  Redbem— Tender  of  Payment, 

A  bill  by  a  Junior  mortgagee  to  redeem  from  a  sale  under  the  senior 
mortgage  must  contain  an  offer  to  pay  the  entire  first  mortgage  debt,  where 
it  is  greater  than  the  price  for  which  the  property  was  sold. 

On  Rehearing. 

MoBTQAGBS— Statutory  Forbolosurb  in  Georgia— Right  of  Junior  Mort- 
oagbb  to  Redeem. 

A  proceeding  by  a  senior  mortgagee  to  foreclose  his  mortgage  according 
to  the  statutory  form  and  proceedings  used  in  Georgia,  and  a  sale  there- 
under, do  not  depriye  a  Junior  mortgagee — who  cannot,  under  the  statute, 
be  made  or  become  a  party  to  such  proceedings — of  the  right  to  redeem 
by  paying  the  senior  mortgage  and  the  costs  of  foreclosure. 

This  is  a  suit  in  equity  to  foreclose  a  mortgage.    Heard  on  bill 
and  answers. 
H.  M.  Patty  and  King  &  Spalding,  for  plaintiff. 
Barton  Smith,  King  &  Anderson,  and  G.  P.  Qoree,  for  defendants. 

NEWMAN,  District  Judge.  The  allegations  of  the  bill  are  substan- 
tially as  follows:  That  on  the  2d  of  March,  1896,  the  Atlanta  Electric 
Bailway  Company  made  and  executed  42  bonds,  each  of  that  date,  and 
each  for  the  sum  of  fSOO,  making  a  total  of  |21,000,  payable  to 
bearer  at  6  per  cent,  per  annum  from  date,  i>ayable  semiannually; 
that,  to  secure  the  said  issue  of  bonds,  the  railway  company,  on 
the  said  2d  day  of  March,  1896,  executed  and  delivered  to  complain- 
ant a  certain  deed  of  trust  whereby  it  conveyed  its  line  of  street 
railway  within  and  adjacent  to  the  city  of  Atlanta,  in  Fulton  county, 
Ga-,  together  with  all  its  rights,  franchises,  etc.;  that  the  railway 
company  agreed  that  in  default  of  payment  of  interest  as  per  con- 
tract, and  when  such  default  shall  have  continued  for  three  months 
after  payment  had  been  duly  demanded,  etc.,  the  bonds  shall  be- 
come payable,  and  the  right  given  to  the  trustee,  upo^  the  request 
of  the  holders  of  one-half  of  the  bonds  outstanding,  to  sell  the  prop- 
erty covered  by  the  trust  deed,  or  to  institute  proper  legal  proceed- 
ings for  the  foreclosure  of  the  mortgage;  that  tiie  defiault  in  the 
payment  of  interest  had  existed  for  three  months,  so  as  to  author- 
ize foreclosure  proceedings;  that  on  the  17th  day  of  August,  1895, 
the  Atlanta  Electric  Railway  Company  had  executed  and  delivered 
to  D.  H.  Livermore  a  mortgage  to  secure  f  24,500  of  existing  inde))t 
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edneBS,  and  f 5,500  which  livermore  agreed  thereafter  to  advance; 
tJiat  subsequently,  and  at  a  date  unknown  ta  it,  livermore  gave  his 
own  note  to  J.  F.  Leary,  ostensibly  for  the  sum  of  $10,000,  and  un- 
dertook to  deliver  to  Leary,  as  collateral,  the  notes  secured  by  the 
mortgage  ui>on  the  railway  company,  and  also  the  mortgage;  that 
the  railway  company  had  delivered  the  bonds  secured  by  com- 
plainant's trust  deed  to  Livermore,  and  had  thereby  extinguished 
the  debt  due  livermore,  and  secured  by  his  mortgage;  that  on  the 
30th  day  of  November,  1897,  in  the  superior  court  of  Pulton  county, 
Leary  caused  a  proceeding  in  the  name  of  Livermore,  suing  for  his 
use,  to  be  instituted,  for  the  purpose  of  foreclosing  the  mortgage 
held  by  him  as  collateral;  that  the  proceeding  wa«  in  the  statutory 
form  for  foreclosure  of  a  mortgage  on  real  estate  in  Georgia,  and  a 
rule  nisi  was  issued  requiring  the  defendant  to  pay  the  sum  of  |24,500 
principal, .  and  interest  and  costs,  on  or  before  the  first  day  of  the 
next  term  of  the  superior  court,  which  term  was  to  convene  on  the 
7th  day  of  March,  1898,  or,  in  default  thereof,  that  the  court  would 
proceed  as  to  justice  might  appertain;  that  the  railway  company, 
by  its  president,  acknowledged  service,  and  consented  that  a  judg- 
ment of  foreclosure  might  he  entered  for  the  full  amount  sued  for; 
that  thereupon  a  rule  absolute  was  granted  by  the  superior  court  for 
the  sum  of  |24,500  principal,  and  something  over  |5,000  interest, 
with  all  costs  of  suit,  and  the  equity  of  redemption  in  said  railway 
company  was  adjudged  to  be  forever  barred  and  foreclosed,  and 
that  said  sum  should  be  made  and  recovered  out  of  the  mortgaged 
premises;  that  execution  was  issued  upon  the  said  railroad,  and 
the  property  advertised  and  sold  on  the  first  Tuesday  in  April,  1898; 
that  on  the  sale  the  property  was  knocked  down  to  J.  P.  Leary, 
as  the  best  and  highest  bidder,  for  the  sum  of  |500;  that  complain- 
ant had  no  notice  of  the  foreclosure  proceeding  until  the  day  be- 
fore the  sale;  that  it  gave  to  the  sherifiP,  and  caused  to  be  read  at 
the  sale,  a  notice  setting  up  its  rights;  that  Leary  heard  and  read 
the  notice,  and  was  fully  apprised  of  its  contents,  and  of  the  claim 
of  complainant,  before  the  property  was  bid  off  by  him;  that  com- 
plainant was  not  a  party  to  the  foreclosure  proceeding,  and,  by  ex- 
press provision  of  the  law  of  Georgia,  was  not  entitled  to  become 
a  party  to  said  proceeding.  There  are  other  parts  of  the  bill,  im- 
material here.  The  only  prayer  in  this  bill,  insisted  on  now,  is  to 
have  a  decree  of  foreclosure  and  a  sale  of  the  property. 

The  Atlanta  Electric  Railway  Company  and  Leary  have  both  an- 
swered the  bill,  and  in  both  answers  it  is  claimed  that  the  trans- 
actions between  the  railway  company  and  Livermore,  and  between 
Livermore  and  Leary,  were  both  made  in  the  utmost  good  faith, 
and  that  the  consideration  named  in  both  transactions  actually 
passed.  The  railway  company  says  that  it  received  from  Livermore 
the  amount  for  which  the  notes  and  mortgage  were  given,  and  both 
the  company  and  Leary  say  that  the  f  10,000  was  actually  loaned 
by  Leary  to  Livermore  at  the  time  of  the  transaction  between  them. 

Counsel  for  complainant  conceded  on  the  argument  tliat  such  was 
the  fact;  that  the  transaction  between  Livermore  and  Leary  was 
a  bona  fide  transaction.    So  the  case  stands  in  this  way;^  On  the 
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17th  of  August,  18S(5,  tlie  railway  company  gave  to  Livermore  iiotesj 
and  a  mortgage  to  secure  the  same,  for  the  principal  sum  of  f 24,500; 
that  in  September  and  October,  1895,  Leary  loaned  to  liverinore 
(10,000,  and  took  from  him  a  transfer  of  the  notes  and  the  mort- 
gage named  as  collateral  security;  that  subsequently  to  this,  on 
the  2d  of  March,  1896,  after  the  transaction  between  Livermore 
and  Leary  was  complete,  the  trust  deed  was  executed  to  complain- 
ant to  secure  an  issue  of  |21,000  of  bonds;  that,  in  1897,  Leary  fore- 
closed his  mortgage  under  the  statutes  of  Georgia,  and  according 
to  its  forms,  and  caused  the  property  to  be  sold,  bidding  the  same 
in  for  1500,  and  causing  the  deed  to  be  made  to  his  daughter.  Leary 
claims  that  he  had  the  deed  so  made,  solely  for  the  purpose  of  en- 
abling him  to  sign  any  bond  that  might  be  required,  that  it  was  done 
upon  the  advice  of  his  attorney,  and  that  he  assumed  all  responsi- 
bility for  the  bid. 

Conceding,  as  counsel  have  in  the  argument  of  this  case,  that 
Leary  actu^Iy  loaned  the  money,  and  that  the  transaction  was  bona 
fide  in  every  way,  we  come  to  consider  the  rights  of  complainant. 
The  complainant  must  stand  in  this  case,  of  course,  as  a  junior 
mortgagee,  and  with  such  rights  as  that  relation  to  the  transaction 
will  give  it  The  contention  is  that  it  has  the  right,  notwithstanding 
the  purchase  by  Leary  under  the  foreclosure  sale,  to  have  the  prop- 
erty resold,  inasmuch  as  it  was  not  a  party  to  the  foreclosure  pro- 
ceeding. The  Civil  Code  of  Georgia  (section  2746)  provides  for  any 
defense  by  the  mortgagor  or  his  special  agent  against  a  foreclosure 
proceeding  which  might  be  made  in  an  ordinary  suit  instituted  on 
the  debt,  and  section  2747  provides  as  follows:  *lf  the  mortgagor 
or  his  special  agent  or  attorney  fail  to  set  up  the  defense  provided 
for  in  the  prec^ng  section,  it  is  not  competent  for  any  third  per- 
son to  interpose;  neither  will  the  court  itself,  of  its  own  motion, 
do  so.^  It  seems,  therefore,  that  complainant,  as  a  junior  mort- 
gagee, having  been  precluded  from  asserting  its  rights  in  the  statu- 
tory foreclosure  proceeding,  may  now  do  so,  in  a  proper  way.  Its 
right  is  to  have  its  debt  paid  after  the  amount  due  on  the  older 
mortgage  shall  have  been  paid  off.  To  accomplish  this  object,  its 
remedy  would  seem  to  be  by  a  bill  to  redeem. 

The  purpose  of  the  bill  here  seems  originally  to  have  been  to 
attack  the  debt  from  the  railway  company  to  Livermore,  and  from 
the  company  to  Leary,  and,  while  complainant's  right  to  redeem  is 
mentioned  in  the  bill,  it  can  hardly  be  said  to  be  a  bill  strictly  for 
that  purpose.  Even  treating  it  as  a  biU  to  redeem,  it  lacks  a  very 
necessary  ingredient,  and  that  is  an  ofiPer  to  pay  off  the  prior  in- 
cumbrance. As  the  case  now  stands,  by  the  answers  and  by  con- 
cession of  counsel,  any  right  which  complainant  in  this  case  may 
have  is  subordinate  to  Leary's  right  to  have  his  debt  paid,  and, 
before  this  junior  mortgagee  can  have  any  standing  in  court,  it 
must  offer  to  do  equity,  which  is  to  pay  Leary's  mortgage.  "Pay- 
ment of  the  amount  due  on  the  mortgage  is  a  necessary  condition 
precedent  to  redemption."  Jones,  Mortg.  (5th  Ed.)  §  1070.  This 
property  having  been  sold  for  a  less  amount  than  the  older  mortgage 
debt,  it  is  not  suflScient  to  tender  the  purchase  money,  but  there  must 
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be  a  tender  of  the  amount  due  on  the  senior  mortgage.  'To  redeem 
property  which  has  been  sold  under  a  mortgage  (as  is  alleged  irregu- 
larly), it  is  not  sufficient  to  tender  the  amount  of  the  sale.  The 
whole  mortgage  money  must  be  tendered,  or,  if  suit  be  brought,  be 
paid  into  court."    Collins  v.  Riggs,  U  Wall.  491,  20  L.  Ed.  723. 

It  is  unnecessary  to  pass  any  further  upon  the  rights  acquired 
by  the  purchaser  at  this  sale  than  to  say,  at  present,  that  the  most 
complainant  can  claim  in  this  case  is  the  right  to  redeem  the  prop- 
erty by  paying  oft  Leary's  debt,  with  interest  and  costs  (not  passing 
for  the  present  upon  the  question  of  attorney's  fees,  as  that  was 
merely  alluded  to,  but  not  argued),  and  to  institute  proper  proceed- 
ings for  that  purpose.  Unless,  by  the  present  bill,  such  a  tender  is 
made^  the  bill  must  be  dismissed. 

On  Eehearing. 
(November  14,  1899.) 

Subsequently  to  the  filing  of  the  former  opinion  in  this  case,  filed 
June  20,  1899,  complainant,  the  American  Loan  &  Trust  Company, 
amended  its  bill,  and  tendered  to  Leary  the  amount  due  him  by 
Livermore,  with  interest  and  costs,  in  the  event  that  the  lien  of 
Livermore's  mortgage,  transferred  to  Leary,  should  be  held  superior 
to  complainant's  lien.  After  this  amendment  was  allowed,  a  de- 
cree was  entered  in  which  it  was  adjudged  (1)  that  the  mortgage  to 
Livermore  was  a  good  and  valid  security  for  Leary's  debt  of  |10,000, 
and  that  Leary  was  entitled  to  enforce  the  same  for  the  purpose 
of  collecting  the  debt  due  by  Livermore;  (2)  that  the  Livermore 
mortgage,  in  Leary's  hands,  was  a  superior  lien  to  the  deed  of  trust 
given  by  the  Atlanta  Electric  Railway  Company  to  the  American 
Loan  &  Trust  Company;  (3)  that  the  foreclosure  proceedings  of 
Livermore  for  the  use  of  Leary  against  the  Atlanta  Electric  Rail- 
way Company,  in  the  state  court,  to  foreclose  the  mortgage  given 
by  the  railway  company  to  Livermore,  and  the  proceedings  had 
thereunder,  were  not  binding  upon  the  American  Loan  &  Trust  Com- 
pany, and  did  not  foreclose  its  equity  of  redemption  to  the  mort- 
gaged premises,  and  that  said  American  Loan  &  Trust  Company 
was  entitled,  upon  payment  to  Leary  of  his  principal,  interest,  and 
costs,  to  redeem  the  property  so  mortgaged  from  the  lien  of  the 
mortgage.  It  was  then  further  decreed  that  the  American  Loan  & 
Trust  (S)mpany  should  have  until  July  17, 1899,  to  pay  to  said  Leary 
the  sums  aforesaid,  and  in  default  thereof  the  right  of  said  American 
Loan  &  Trust  Company  to  redeem  said  premises  should  be  forever 
extinguished  and  barred,  and  its  bill  dismis&..d,  and  Leary's  title 
to  said  premises  should  stand  freed  from  all  right  or  equity  of  re- 
demption of  said  American  Loan  &  Trust  Company  thereto  or  therein. 
The  decree  further  fixed  the  amount  of  the  debt  of  the  American 
Loan  &  T^st  Company,  and  its  right  to  foreclose  was  adjudged, 
subject  to  its  making  default  in  redeeming  the  first  mortgage,  as 
before  provided.  The  further  provisions  of  the  decree  determined 
the  rights  of  the  complainant  in  the  event  it  should  redeem.  This 
decree  was  entered  on  the  30th  day  of  June,  1899.    Subsequently, 
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cm  the  17th  day  of  Jnly,  1899,  the  Atlanta  Consolidated  Street-Rail- 
way  Company,  alleging  that  it  had  leased  the  mortgaged  premises 
from  Leary,  moved  for  a  rehearing,  and  to  set  aside  so  mnch  of  the 
decree  rendered  as  held  that  the  title  acquired  by  Leary  at  the  sher- 
iff's sale  was  subject  to  the  right  of  the  American  Loan  &  Trust 
Company,  as  junior  mortgagee,  to  redeem,  on  payment  to  Leary  of 
his  debt,  with  interest  and  costs.  By  consent  of  all  the  parties  at 
interest,  the  motion  was  allowed  to  stand  over  for  a  hearing  at  a 
time  to  suit  the  convenience  of  the  court  and  counsel,  and  the  mo- 
tion has  been  recently  elaborately  argued,  and  full  briefs  submitted. 

The  precise  question  to  be  determined  on  this  application  for  a 
rehearing  is,  does  a  proceeding  to  foreclose  a  mortgage  by  a  senior 
mortgagee,  according  to  the  statutory  form  and  (Mroceedings  used 
in  Oeorgia,  and  a  sale  thereunder,  deprive  a  junior  mortgagee  of 
the  right  to  redeem  by  paying  off  the  senior  mortgage  and  all  the 
costs  of  the  foreclosure  proceedings?  The  statutory  method  of  fore- 
closing a  mortgage  on  real  estate  in  Georgia  is  by  what  is  commonly 
known  as  a  '^rule  nisi"  and  a  "rule  absolute."  A  rule  nisi  calls 
on  the  mortgagor  to  pay  into  court,  on  or  before  the  first  day  of 
the  next  term  succeeding  the  one  at  which  the  rule  is  granted, 
the  amount  of  the  mortgage  debt,  with  interest  and  costs.  When 
the  rule  nisi  has  been  issued  and  published  or  served  as  required, 
the  mortgagor,  or  his  special  agent  or  attorney,  may  appear  at  the 
term  of  the  court  at  which  the  money  is  directed  to  be  paid,  and 
file  his  objections  to  the  foreclosure  of  the  mortgage,  and  may  set 
up  and  avail  himself  of  any  defense  which  he  might  lawfully  set 
up  in  an  ordinary  suit  instituted  on  the  debt  or  demand  secured  by 
such  mortgage,  and  which  goes  to  show  that  the  applicant  is  not 
entitled  to  the  foreclosure  sought,  or  that  the  amount  claimed  is 
not  due;  provided,  such  defense  is  verified  by  the  affidavit  of  the 
mortgagor,  or  his  special  agent  or  attorney,  at  the  time  of  filing 
the  same.  The  statutes  further  provide  (Civ.  Code,  §  2747)  that  if 
the  mortgagor,  or  his  special  agent  or  attorney,  fail  to  set  up  the 
defense  provided  for,  it  is  not  competent  for  any  third  person  to 
interpose;  neither  will  the  court,  of  its  own  motion,  do  so.  If  the 
mortgagor  fails  to  pay  the  principal,  interest,  and  costs  as  required, 
and  fails  to  set  up  and  sustain  his  defense,  the  court  shall  give  judg- 
ment for  the  amount  due  on  the  mortgage,  and  shall  order  the  mort- 
gaged property  to  be  sold  in  the  manner  and  under  the  same  regu- 
lations which  govern  sheriff's  sales  under  execution.  The  junior 
mortgagee  cannot  be  made  a  party  to  this  statutory  foreclosure  pro- 
ceeding. Such  being  the  case,  is  the  equity  of  redemption  of  a  junior 
mortgagee  barred  by  such  foreclosure  proceeding,  where  he  could 
not  be  made  a  party  and  has  no  opportunity  to  be  heard? 

There  is  a  provision  in  the  statutes  of  the  state  (Civ.  Code,  §  2770) 
by  which  "the  holder  of  any  mortgage  to  real  or  personal  property, 
or  both,  whether  as  original  mortgagee  or  as  executor,  administra- 
tor or  assignee  of  the  original  mortgagee,  shall  be  at  liberty  to  fore- 
close such  mortgage  in  equity  according  to  the  practice  of  courts 
in  equitable  proceedings,  as  well  as  by  the  methods  prescribed  in 
the  Code,"    Before  discussing  the  decisions  of  the  supreme  court  of 
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the  state,  so  far  as  they  may  be  pertinent  to  a  determination  of 
the  questions  here  involved,  it  may  be  well  to  observe  that  at  com- 
mon law,  and  under  general  law,  independently  of  any  statutory 
provision,  the  right  of  a  junior  mortgagee,  who  has  not  been  made 
a  party  to  the  foreclosure  proceeding  by  which  a  senior  mortgage 
is  foreclosed,  to  redeem,  even  after  sale  "of  the  mortgaged  premises, 
is  undeniable.  2  Jones,  Mortg.  §  1064  et  seq.;  Terrell  v.  Allison, 
21  Wall.  289,  22  L.  Ed.  634;  Howard  v.  Railway  Oo.,  101  U.  &  837, 
25  L.  Ed.  1081  (on  this  point,  pages  848,  849,  101  U.  S.,  and  page 
1084,  25  L.  Ed.);  McCormick  v.  Knox,  105  U.  S.  1^,  26  L.  Ed.  940. 
The  junior  mortgagee  has,  by  virtue  of  his  mortgage,  such  an  inter- 
est in  the  mortgaged  property  as  gives  him  the  equitable  right  of 
redemption  in  respect  to  the  prior  mortgage.  11  .^.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  219,  and  cases  cited  in  notes.  If  a  person  entitled  to 
redeem  was  not  made  a  party  to  the  foreclosure  proceedings,  it  is  for 
that  reason  a  nullity  as  to  him,  and  therefore  does  not  affect  his  right 
of  redemption.  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  245,  and  cases 
cited  in  notes.  The  equitable  right  of  redemption  of  property  is  an 
estate  in  the  mortgaged  premises,  ^t  is  descendible,  devisable,  and 
alienable,  like  other  interests  in  real  property."  Clark  v.  Beybnrn,  8 
Wall.  318,  19  L.  Ed.  354.  A  junior  mortgagee  receives,  by  his  mort- 
gage, such  an  interest  in  the  mortgaged  property,  and  such  a  trans- 
fer of  the  mortgagor's  equity  of  redemption,  as  gives  him  an  inde- 
pendent right  to  redeena.  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  219. 
The  contention  made  by  counsel  moving  for  the  rehearing  in  this  case, 
that  a  different  rule  prevails  in  other  states,  whereas  in  Georgia 
a  mortgage  is  only  a  security  for  a  debt,  and  passes  no  title,  is  not 
sustained  by  an  examination  of  the  authorities.  The  reverse  is  true 
in  a  number  of  those  states,  at  least,  in  which  the  decisions  have 
been  examined.  See  Whitney  v.  Higgins,  70  Am.  Dec.  748;  Car- 
penter V.  Brenham,  40  Cal.  221;  Bunce  v.  West,  62  Iowa,  80,  17 
N.  W.  179;  Poole  v.  Johnson,  62  Iowa,  611,  17  N.  W.  900;  Spurgin 
V.  Adamson,  62  Iowa,  661, 18  N.  W.  293;  Avery  v.  Ryerson,  34  Mich. 
362;  Benard  v.  Brown,  7  Neb.  449;  Wilson  v.  Tarter,  22  Or.  604^ 
30  Pac.  499;  Pratt  v.  Frear,  13  Wis.  462. 

Assuming,  therefore,  that  it  is  settled,  under  the  general  law, 
that  a  junior  mortgagee,  not  made  a  party  to  foreclosure  proceed- 
ings, may  redeem  from  the  purchaser  at  foreclosure  .sale  in  a  reason- 
able time,  by  paying  the  amount  of  the  senior  mortgage  debt,  with 
interest  and  costs,  it  is  proper  to  consider  whether  there  is  any- 
thing in  the  decisiouB  of  the  supreme  court  of  this  state  construing 
the  statutes  on  the  subject,  and  the  effect  of  the  foreclosure  sale  by 
statutory  method,  which  establishes  a  different  rule. 

The  first  case  on  the  subject  which  may  be  noticed,  inasmuch  as 
it  appears  to  refer  to  and  discuss  the  former  decisions,  is  the  case 
of  Williams  v.  Terrell,  54  Ga.  462.  Judge  McCay,  in  delivering  the 
opinion  of  the  court,  says: 

''This  case  turns  upon  the  sole  question  as  to  whether  the  Judgment  of  fore- 
closure against  the  mortgagee  concludes  the  claimant.  Under  our  Ck)de,  a 
mortgage  may  be  foreclosed  either  by  personal  service  on  the  mortgagor  or  by 
publication.  It  Is  expressly  provided  (section  3965,  now  section.  2747)  that. 
If  neither  the  mortgagor  nor  his  special  agent  or  attorney  sets  up  any  def< 
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it  shall  not  be  competent  for  any  third  person  to  do  so.  It  follows,  therefore, 
that  this  claimant  not  only  was  not  a  party  to  the  proceedings  to  foreclose,  but 
that  it  was  not  competent  for  him,  on  his  own  motion,  to  have  appeared  and 
defended.  Can  it  be  possible  that  it  was  the  intent  of  the  law  that  one  not  a 
party  should  be  absolutely  bound  by  a  Judgment  against  a  third  person,  declar- 
ing this  land  to  be  subject  to  the  mortgage,  fixing  the  amount  of  it,  declaring 
it  still  to  be  subsisting,  etc.,  and  that,  too,  when  at  the  date  of  the  proceedings 
the  mortgagor  had  parted  with  all  interest?" 

He  then  proceeds  to  discuss  certain  prior  decisions  of  the  supreme 
court  of  the  state,  and  concludes  as  follows: 

•TLn  Watson  v.  Spence,  20  Wend.  2G0,  It  is  held  that  a  decree  In  chancery 
against  the  mortgagor,  foreclosing  the  equity  of  redemption,  does  not  bind  a 
purchaser  from  the  mortgagor  before  the  fiUng  of  the  bill.  The  court  says 
that,  to  bind  one  by  a  judgment,  he  ought  to  be  a  party  or  a  privy  to  it  A 
vendee  is  never  bound,  except  by  acts  done  by  his  vendor  before  his  purchase. 
He  buys  subject  to  all  his  vendor  has  done.  But,  after  the  title  has  passed 
out,  it  would  seem  contrary,  not  only  to  all  rule,  but  to  the  principles  of  justice, 
to  make  it  competent  for  the  vendor,  by  any  act  of  his,  to  conclude  the  pur- 
chaser. This,  it  wUl  be  remembered,  is  not  a  judgment  against  the  mort- 
gagor. It  is  a  quasi  judgment  in  rem, — a  judgment,  as  against  the  mortgagor, 
that  the  land  is  subject  to  the  mortgage,  and  that  it  (the  mortgage)  is  a  present 
subsisting  charge  on  it.  What  security  has  the  claimant  that  the  jjadgment  is 
right?  The  mortgagor  did  not  have  any  possible  interest  in  preventing  the 
judgment.  He  had  parted  with  all  interest  in  the  land,  and  the  judgment  did 
not  bind  him  personally.  On  the  whole,  we  feel  bound  to  decide  that  the 
judgment  does  not  conclude  the  purchaser  who  has  bought  before  the  com- 
mencement of  proceedings  to  foreclose.  If  the  mortgagee  wishes  to  bind  him, 
he  must  make  him  a  party.  Perhaps  to  do  this  he  may  have  to  file  a  bill. 
But,  unless  this  be  done,  the  purchaser  may  resist  the  judgment  by  any  defense 
the  mortgagor  would  have  had." 

It  is  true  that  in  this  case  the  party  whose  rights  it  was  held 
were  not  aflPected  by  the  foreclosure  proceedings  was  a  purchaser, 
but  in  the  authorities  no  distinction  is  drawn  between  a  purchaser 
before  commencement  of  the  foreclosure  proceedings  and  a  junior 
mortgagee,  who  takes  his  mortgage  before  the  foreclosure  proceed- 
ings are  instituted.  The  junior  mortgagee  takes,  so  far  as  his  right 
to  redeem  is  concerned,  the  same  interest  by  his  mortgage  as  a 
purchaser  would  take  by  his  purchase.  It  will  be  observed  that  the 
court  treats  this  statutory  foreclosure  proceeding  as  "a  quasi  judg- 
ment in  rem, — a  judgment,  as  against  the  mortgagor,  that  the  land  is 
subject  to  the  mortgage,  and  that  it  (the  mortgage)  is  a  present 
subsisting  charge  on  it^;  and,  further,  that,  ''if  the  mortgagee  wishes 
to  bind  him,  he  must  make  him  a  party;  perhaps  to  do  this  he  may 
have  to  file  a  bill."  If  a  junior  mortgagee  stands  in  the  same  rela- 
tion to  the  mortgage  transaction  and  the  foreclosure  sale  as  a  sub- 
sequent purchaser,  the  language  of  this  decision  would  seem  to  be 
conclusive  that  the  same  rule  prevails  in  Georgia  as  prevails  else- 
where, according  to  the  authorities  hereinbefore  quoted. 

In  Lilienthal  v.  Champion,  58  Ga.  158,  this  is  said^in  the  opinion: 

"This  fact  makes  this  legal  question:  Can  the  purchaser  of  the  whole  estate, 
paying  foU  value  therefor,  plead  usury,  which  the  mortgagor  neglected  to  plead 
when  the  mortgage  was  foreclosed?  First,  is  he  bound  by  the  judgment  of 
foreclosure?  This  court  has  held  that  the  judgment  of  foreclosure  does  not 
conclude  the  purchaser.  In  Williams  v.  Terrell,  54  Ga.  463,  the  cases  are  all 
reviewed,  and  the  judgment  is  distinctly  pronounced  that  the  purchaser  is  not 
concluded.    Certainly,  upon  principle,  it  would  seem  that  he  ought  not  to  be» 
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unless  be  was  made  a  party,  or  bought  after  the  foredosnie,  or,  at  least,  bad 
some  notice  of  the  proceedings  to  foreclose.  Nothing  of  the  kind  Is  pre- 
tended In  this  case.  See,  also,  Fry  t.  Shehee,  55  Ga.  208,  and  CIy.  Code,  f 
3065  (now  section  2747),  which  Is  concluslye." 

The  case  of  Frost  v.  Borders,  59  Ga.  817,  was  a  case  in  which 
the  question  was  as  to  whether  or  not  the  rights  of  the  beneficiaries 
of  a  homestead  were  cut  off  by  proceedings  of  foreclosure  of  a  mort- 
gage against  the  mortgagor,  who  was  the  head  of  the  family.  In 
the.  opinion  by  Judge  Bleckley  it  was  said: 

"Purchasers  from  p  mortgagor  may  go  behind  the  Judgment  of  foreclosure, 
where  their  protection  requires  it.  WlUIams  v.  Terrell,  54  Ga.  462;  LUlenthal 
T.  Champion,  58  &&.  158.  Th»  ^ife  and  minor  children  are  not  strictly  pur- 
chasers of  property  set  apari  as  exempt,  but  they  are  persons  for  whom  the  law 
feels  a  special  solicitude.  In  that  solicitude  the  policy  of  exemption  has  its 
source  and  origin.  A  Judgment  which  would  not  conclude  ordinary  purchasers 
may  well  be  held  not  to  conclude  them." 

The  question  in  Merritt  v.  Merritt,  66  Ga.  324,  was  similar  to 
that  in  the  immediately  preceding  case,  and  it  w^as  held,  following 
Frost  V.  Borders,  that  the  beneficiaries  of  the  homestead  estate  were 
not  bound  by  a  judgment  of  foreclosure  of  a  mortgage. 

The  case  of  Mixon  v.  Stanley,  100  Ga.  372,  28  S.  E.  440,  is  relied 
upon  by  the  movants  here.  It  was  decided  in  that  case  that,  as  a 
mortgage  does  not  in  this  state  pass  title  to  the  mortgagee,  the 
latter  is  not  an  owner  of  the  mortgaged  property,  and  therefore  is 
not  entitled,  under  section  909  of  the  Political  Code,  to  redeem  land 
upon  which  he  held  a  mortgage,  where  the  same  was  sold  under 
tax  execution  against  the  mortgagor.  There  is  nothing  in  this  af- 
fecting the  question  now  before  the  court.  It  simply  construes 
the  meaning  of  the  word  ^owner"  in  the  statute  authorizing  re- 
demption from  tax  sales.  The  court  merely  holds  that  a  mortgagee 
is  not  an  owner,  and  that  it  will  not  extend  the  statute  beyond 
those  bounds. 

Instead,  therefore,  of  contravening  the  general  rule  on  the  sub- 
ject under  discussion,  these  decisions  by  the  supreme  court  of  the 
state  seem  to  be  in  entire  accord  with  it.  The  conclusion,  therefore, 
must  result  that  in  a  case  like  this,  in  Georgia,  the  right  to  redeem 
exists. 

This  is  peculiarly  a  strong  case  in  favor  of  the  right  of  the  junior 
mortgagee  to  come  in  and  pay  off  the  prior  mortgage,  even  after 
foreclosure.  Leary  foreclosed  for  the  whole  amount  of  the  judgment 
to  Livermore.  Leary's  debt  was  f  10,000,  with  interest,  and  the 
Livermore  mortgage,  which  had  been  transferred  to  him  as  col- 
lateral, was  for  124,500.  While  this  court  has  held  that  the  trans- 
action between  Livermore  and  Leary  was  a  bona  fide  transaction, 
so  as  to  authorize  Leary  to  recover  and  to  have  a  lien  for  the  amount 
of  his  debt  against  Livermore,  it  has  also  held  that  that  was  all 
to  which  Leary  was  entitled.  As  to  the  additional  amount  due  on 
the  Livermore  mortgage,  it  is  clear  that  Livermore  would  have 
no  right  to  claim  priority  over  the  mortgage  to  the  American  Loan 
&  Trust  Company.  He  executed  the  trust  deed,  as  secretary  of  the 
railway  company,  to  the  American  Loan  &  Trust  Company,  as  trus- 
tee, and  stipulated  that  it  was  a  first  lien  on  the  prope|diy  for  the 
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benefit  of  the  bonds  secured  thereby.  Clearly,  livennore  could  not, 
as  against  this  instrument  and  the  holders  under  it,  claim  any 
prior  right.  So  that  to  clear  up  this  transaction,  and  ascertain  the 
exact  amount  which  it  would  be  necessary  to  pay  Leary,  the  Ameri- 
can Loan  &  Trust  Company  would  seem  to  have  a  stronger  right  to 
come  into  a  court  of  equity  and  be  heard  than  would  an  ordinary 
junior  mortgagee  against  a  purchaser  at  a  foreclosure  sale  under 
a  senior  mortgage,  where  there  was  no  question  as  to  the  amount 
due  on  the  senior  mortgage.  The  decree  heretofore  rendered  in  this 
case,  allowing  the  American  Loi^n  &  Trust  Company  to  redeem  on 
payment  to  Leaiy  of  the  amount  of  his  mortgage,  with  interest  and 
costs^  was  right,  and  the  rehearing  will  be  denied. 


DB  HIERAPOLI8  T.  LAWRBNOB  ct  aL 
(Oircoit  Court,  S.  D.  New  Xork.    December  21,  1809.) 

L  CBBDrroRS'  8mT— Alien  P^laiktiff— Procebdikgs  in  Bbm— VEinja. 

Under  Act  1875,  §  8  (18  Stat.  470),  providing  that  in  aoits  to  enforce 
liens  on  a  claim  to  property,  within  the  district  where  the  suit  is  brought, 
absent  or  nonresident  defendants  may  be  brought  in,  and  tlie  Judgment  be 
made  binding,  in  so  far  as  it  relates  to  the  property  in  controversy;  and 
Act  1888,  §  5  (25  Stat.  433),  continuing  the  preceding  section  In  force,— a 
suit  by  an  alien  Judgment  creditor  to  establish  the  Judgment  as  a  lien 
against  properly  of  the  Judgment  debtor  may  be  brought  in  the  district  In 
which  the  property  is  situated,  regardless  of  the  fact  that  defendants  are 
inhabitants  of  another  district. 

2L  Same— Propbrtt  Which  may  be  Rbachbd. 

A  reservation  of  an  annuity  from  an  assignment  in  trust  for  the  benefit 
of  creditors  is  an  estate  which  may  be  reached  In  equity  to  pay  the  assign- 
or's debts. 

8,  Same— Proobdurb— Suit  to  Establish  Libr. 

A  reservation  of  an  aimulty  from  an  assignment  In  trust  for  the  benefit 
of  creditors  may  be  reached  by  a  Judgment  creditor  of  the  assignor  by  a 
suit  in  equity  to  establish  the  Judgment  as  a  Uen  on  the  same. 

In  Equity. 

Theodore  B.  Chancellor,  for  plaintiff. 
Norman  G-.  Johnson,  for  defendants. 

WHEELER,  District  Judge.  The  bill  sets  up  the  plaintiff  as  an 
alien,  and  the  defendants  as  citizens  of  Maine,  and  alleges  that  the 
defendant  Isaac  Lawrence,  on  July  28, 1898,  to  defraud  his  creditors, 
including  the  plaintiff,  conveyed  all  of  his  property,  consisting  of 
some  personal  property,  and  real  estate  of  large  value,  in  the  city 
of  New  York,  to  two  of  the  other  defendants,  in  trust  to  take  posses- 
sion of  the  real  estate,  collect  all  the  personal  estate,  and  receive 
all  the  proceeds  of  the  real  estate,  in  trust  to  pay  all  his  debts  and 
liabilities  then  existing,  and,  among  other  things,  to  pay  annually 
to  him,  out  of  the  income,  ^3,000;  that  on  November  3,  1898,  the 
plaintiff  recovered  judgment  against  him  in  this  court  for  12,702.80^ 
on  which  execution  has  been  returned  unsatisfied;  and  prays,  among 
other  things,  that  the  judgment  be  decreed  a  lien  upon,  and  that  the 
trustees  be  decreed  to  pay  it  out  of  the  proceeds  of,  the  property,     j 
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OP  of  that  part  reserved  to  the  judgi.  ent  debtor.  The  bill  has  been 
demurred  to,  and  the  cause  has  been  heard  upon  the  demurrer. 

One  of  the  principal  grounds  of  demurrer  is  the  bringing  of  the 
suit  here,  out  of  the  district  whereof  the  defendants  are  inhabitants. 
But  the  parties  are  such  that  jurisdiction  of  suits  between  them  is 
given  to  the  federal  courts.  The  suit  is  brought  to  enforce  a  lien 
upon  the  property  here,  and  the  situs  of  the  property  is  as  well  left 
by  the  statutes  to  draw  the  suit  into  this  district  as  inhabitancy 
of  the  defendants  is,  without  that,  left  to  draw  it  elsewhere.  Acta 
1888,  §  5  (25  Stat.  433);  Acts  1875,  §  8  (18  Stat.  470). 

The  other  principal  ground  is  want  of  equity.  The  provision  in 
the  conveyance  for  the  then  existing  debts  of  the  judgment  debtor 
would  seem  to  negative  any  idea  that  he  intended  to  defraud  then 
existing  creditors,  but  he  might  intend  to  defraud  new  creditors  by 
the  change  in  his  former  ownership.  And  the  interest  of  f3,000 
a  year,  reserved  to  himself  in  his  own  property,  would  seem  to  be 
such  an  estate  or  right  as  can  be  reached  in  equity  for  the  payment 
of  his  debts.  That  interest  remains  in  him  of  his  property  as  it  was 
before,  and  continues  liable  when  it  can  be  reached.  This  is  a 
proper  mode  to  reach  it  Demurrer  overruled;  defendants  to  an- 
swer over  by  February  rule  day. 


HAWKINS  V.  OLBVBLAND,  0.,  0.  &  ST.  L.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    January  17,  1900.) 

No.  456. 

1.  Appeal— Procedure  after  Reversal— Motion  to  Modify  Mandatb. 

Where  a  mandate  sent  down  by  a  circuit  court  of  appeals  on  reversal 
of  a  decree  is  in  customary  form,  commanding  "that  such  farther  proceed- 
ings be  had  in  said  cause  as  are  not  inconsistent  with  the  opinion  of  this 
court,"  a  motion  to  modify  the  mandate  Is,  in  effect,  one  to  modify  the  opin- 
ion, which  cannot  be  entertained  after  the  time  allowed  for  a  petition  for  re- 
hearing, or,  at  furthest,  after  the  term,  when  such  time  expires  before 
the  dose  of  the  term.  In  case  of  dispute  over  the  Interpretation  or  appli- 
cation of  the  opinion,  the  remedy  is  by  mandamus  or  by  a  second  appeal. 

8.  Same— Effect  of  Reversal— Procedure  in  Court  below. 

When  a  decree  is  reversed,  and  the  mandate  does  not  direct  the  entry  of 
any  particular  decree,  but  only  that  further  proceedings  be  had,  not  incon- 
sistent with  the  opinion  of  the  appellate  court,  the  effect  is  to  put  the  case 
in  the  same  position  In  the  court  below  as  if  no  decree  had  ever  been  en- 
tered; and  the  court  has  the  same  authority  to  permit  amendments  of  the 
pleadings  to  enlarge  the  issues,  and  admit  further  proofs,  as  it  had  before 
the  entry  of  the  decree. 

On  Motion  to  Modify  Mandate. 

Lenord  J.  Hackney,  for  the  motion. 
John  W.  Kern,  opposed. 

Before  WOODS  and  JEMBJNS,  Circnit  Judges. 

WOODS,  Circnit  Judge.  The  opinion  of  this  court  reversing  the 
decree  of  the  circuit  court  in  this  case  was  handed  down  at  the  Octo- 
ber session,  1898.    Hawkins  v.  Railway  Co.,  60  U.  S.  App^561^  32 
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C.  C.  A.  198,  89  Fed.  266.  The  appellee  now  presents  a  '^motion  to 
modify  the  mandate/'  but,  instead  of  a  direct  and  specific  statement 
of  the  modification  desired,  begins  by  saying,  "The  appellee,  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Lonis  Railway  Company,  re- 
spectfully moves  the  modification  of  the  mandate  in  the  above  entitled 
cause,  and  in  support  thereof,  gives  the  court  to  know,"  etc.  This 
is  followed  by  a  lengthy  statement,  from  which  we  are  able  to  deduce 
an  intention  to  move  that  the  mandate  be  '^so  modified  as  to  direct 
the  lower  court  to  permit  further  pleading"  as  proposed  in  that  court. 
There  is  also  a  suggestion  that  the  opinion  of  this  court  be  made 
more  specific  upon  the  question  whether  the  claim  of  the  appellee  as 
a  general  creditor  is  to  be  limited  to  the  sum  of  f  9,000,  or  whether 
further  proof  on  that  subject  may  be  heard.  It  is  stated  in  the  mo- 
tion that,  after  the  decision  of  this  court  had  been  certified  down,  the 
appellant  moved  for  a  provision  in  the  decree,  to  be  entered  in  obedi- 
ence to  the  mandate,  to  the  effect  that  the  appellee  should  share  in 
the  assets  to  be  distributed  only  as  a  general  creditor  with  a  claim 
for  f 9,000,  and  no  more;  that  pending  that  motion  the  appellee 
gave  notice  of  its  motion  for  leave  to  amend  its  supplemental  petition 
or  bill  by  adding  thereto,  certain  averments  of  facts  stated;  and  that 
thereupon  the  presiding  judge,  expressing  his  belief  that  amendments 
to  the  petition  and  a  further  hearing  without  the  direction  of  this 
court  would  not  be  in  accordance  with  the  mandate  as  sent  down,  de- 
ferred action  upon  either  of  the  motions  so  presented,  in  order  to  en- 
able the  appellee  to  seek  from  this  court  a  modification  of  the  man- 
date.  The  mandate  was  in  the  customary  form,  commanding  "tmit 
such  further  proceedings  be  had  in  said  cause  as  are  not  inconsistent 
with  the  opinion  of  this  court,  as,  according  to  right  and  justice  and 
the  laws  of  the  United  States,  ought  to  be  had." 

No  proposition  to  modify  an  opinion  of  this  court  can  be  enter- 
tained after  the  time  allowed  for  a  petition  for  a  rehearing,  or,  at 
furthest,  after  the  term  at  which  it  was  handed  down,  if  the  time  al- 
lowed for  a  petition  for  a  rehearing  had  passed  at  the  expiration  of 
the  term.  If  there  arises  dispute  over  the  proper  interpretation  or 
application  of  an  opinion,  the  remedy  of  the  complaining  party  muat 
be  by  mandamus  or  by  a  second  appeal.  Metcalf  v.  City  of  Water- 
town,  34  U.  S.  App.  107,  16  C.  C.  A.  37,  68  Fed.  859. 

In  respect  to  the  motion  of  the  appellee  for  leave  to  amend  its 
petition  by  adding  the  further  averments  proposed,  the  application 
to  this  court  was  unnecessary.  The  rule  is  well  established,  as  de- 
clared in  Durant  v.  Essex  Co.,  101  TJ.  S.  555,  25  L.  Ed.  961: 

''On  a  mandate  from  this  court,  atfirmlng  a  decree,  the  circuit  court  can  only 
record  our  order,  and  proceed  with  the  execution  of  its  own  decree  as  affirmed. 
It  has  no  power  to  rescind  or  modify  what  we  have  established."  Southard 
V.  RnsseU,  16  How.  547,  14  L.  Bd.  1052;  Kingsbury  v.  Buckner,  134  U.  S.  (550, 
671,  10  Sup.  Ct.  638,  33  L.  Ed.  1047;  Bank  v.  Taylor,  9  U.  S.  App.  406,  447, 
4  C.  C.  A.  55,  53  Fed.  854;  In  re  Gamewell  Fire-Alarm  Tel.  Co.,  33  U.  S.  App. 
452,  20  C.  C.  A.  Ill,  73  Fed.  908. 

The  rule,  it  will  be  found,  has  been  applied  only  when  the  decree 
in  the  circuit  court  had  been  aflBrmed,  or,  if  reversed,  another  decree 
or  judgment  had  been  ordered  by  the  appellate  court,  and  a  review 
thereof  was  sought  after  the  affirmance  or  the  entry  of  the  decree  so       t 
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ordered.  In  Southard  y.  Bassell  the  supreme  court  had  reversed  a 
decree  on  the  pleadings  and  proofs,  dismissing  the  bill,  and  had  or- 
dered a  decree  in  favor  of  the  complainant;  and,  after  decree  in  the 
circuit  court  in  obedience  to  the  mandate,  that  court,  without  leave 
obtained  of  the  supreme  court,  had  entertained  a  bill  of  review,  and 
after  a  hearing  upon  the  pleadings  and  pcoot,  partly  new,  again  iiad 
dismissed  the  bill.  In  the  present  case  the  decree  below  was  re- 
versed, but,  instead  of  a  direction  for  the  entry  of  any  particular  de- 
cree, the  niandate  was,  as  stated,  that  further  proceedings  should  be 
had,  not  inconsistent  with  the  opinion  of  this  court  The  effect  was 
to  put  the  case  in  the  same  posture  as  if  no  decree  had  ever  been 
entered,  and  in  that  situation  the  court  had  the  same  authority  to 
permit  an  amendment  of  the  petition  or  bill  of  the  appellee  for  the 
purpose  of  enlarging  the  issue  and  of  admitting  further  proofs  as  it 
had  before  the  entry  of  the  reversed  decree.  The  case  of  In  re 
Sanford  Fork  &  Tool  Co.,  160  U.  S.  247,  16  Sup.  Ot.  291,  40  L.  Ed. 
414,  affords  an  apt  precedent. 

Counsel  for  the  appellant  have  urged  that  in  this  instance  it  would 
be  inequitable  to  permit  a  change  in  the  issues,  but  in  the  first  in- 
stance, at  least,  that  is  a  question  for  the  circuit  court.  The  motion 
is  denied,  at  the  cost  of  the  appellee. 


BDGBLL  et  aL  V.  FBLDER. 
I 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  23,  1900.) 

No.  866. 
Appeal— Final  Dbcrbs. 

A  decree  in  favor  of  persons  not  technically  parties  to  the  suit,  but  whose 
appointment  and  employment  therein  had  been  authorized  by  the  court,  to 
render  designated  serTices,  and  whose  claims  for  compensation,  on  proper 
petition  of  the  special  master  and  on  due  hearing,  were  fully  a^djudicated, 
and  ordered  to  he  paid  out  of  the  fund  In  the  registry  of  the  court,  as  a 
part  of  the  costs  of.  administration  of  the  same,  which  decree  provides  for 
its  immediate  execution,  by  ordering  that  the  clerk  draw  checks,  for  the 
signature  of  the  Judge,  on  the  fund  in  the  registry  of  the  court,  for  the 
allowances  made  to  the  claimants,  is  a  final  decree,  for  the  purposes  of 
appeal.  1 

Same— Parties— Recbivbr. 

The  fund  affected  by  a  decree  for  payment  of  persons  employed  by  au- 
thority of  the  court,  in  a  suit  in  which  a  receiver  was  appointed,  being 
in  the  registry  of  the  court,  and  the  payment  being  ordered  by  a  check 
drawn  by  the  clerk  of  the  court,  and  signed  by  the  Judge,  the  receiver  is 
not  affected  by  the  decree,  and  hence  Is  not  a  necessary  party  to  an  appeal 
therefrom. 

Special  Master— Compensation— Estoppel. 

Parties  at  whose  instance  and  for  whose  convenience  a  decree  was 
passed,  in  a  suit  in  which  a  receiver  had  been  appointed,  appointing  a  spe- 
cial master  to  take  testimony  at  a  certain  place,  with  authority  to  employ 
stenographers,  and  who  participated  in  the  proceedings  for  taking  the 
testimony,  without  any  motion  to  amend  the  decree,  or  suggestion  as  to 


1  See  note  to  Brush  Electric  Co.  v.  ElectrU:  Imp.  Co.  of  San  Jos6,  2  C.  C.  A. 
379;  Trust  Co.  v.  Madden,  17  C.  C.  A.  238;  and  Prescott  &  A.  O.  Ry.  Go.  y. 
Atchison,  T.  &  &  F.  R.  Co.,  28  G.  G.  A.  482.  ^  I 
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distribution  of  the  costs  of  the  proceedings,  cannot  afterwards  be  beard 
to  say  that  they  will  be  Injured  by  having  the  compensation  of  said  mas- 
ter and  stenographers  paid  out  of  the  fund  In  the  registry  of  the  court. 

Appeal  from  the  Circnit  Court  of  the  United  States  for  the  North- 
em'  District  of  Georgia, 

James  E.  Webb,  for  appellants. 
Marion  Erwin,  for  appellee. 

Before  PAEDEE,  McCOBMICK,  and  SHELBY,  Circnit  Judges. 

McCOBMICK,  Circuit  Jndge.  The  decree  from  which  this  appeal 
is  taken  was  passed  in  a  suit  which  involved  the  rights  of  the  re- 
spective parties  in  and  to  a  large  amount  of  real  and  personal  property 
which  the  court,  on  adequate  showing,  had  ordered  to  be  taken  pos- 
session of  by  its  receiver.  Some  time  after  his  appointment,  this 
receiver  represented  to  the  court  that,  in  order  to  discharge  the  duties 
devolved  upon  him,  it  was  necessary  for  him  to  have  possession  of 
the  books,  correspondence,  and  other  papers  had  and  kept  by  and 
between  the  parties  in  reference  to  the  property,  and  asked  that  the 
parties  in  possession  of  the  same  should  be  required  to  deliver  them 
to  him,  to  aid  him  in  the  discharge  of  his  duties.  The  complainant 
also  moved  the  court  to  make  the  order.  It  was  shown  that  the 
books,  correspondence,  and  other  papers  needed  were  in  the  posses- 
sion of  the  defendants.  The  order  prayed  for  was  duly  made.  There- 
after the  defendants  appeared,  and  showed  that  it  was  impracticable 
and  inequitable  to  obey  the  order  as  it  was  jJassed,  because  the  books 
and  other  documents  referred  to  were  being  used  by  them  in  the  con- 
duct of  their  current  business.  Thereupon,  or  immediately  there- 
after, apparently  at  the  instance  of  all  the  parties,— certainly  with 
the  consent  of  the  appellants,  Edgell,  Corbin,  and  Hehre,  appearing 
before  the  court  by  the  solicitor  who  now  appears  for  them  before 
this  court, — that  court  passed  the  following  decree: 

"It  is  ordered  by  the  court  that  Clem  P.  Steed,  Esq.,  of  Macon,  Georgia,  be, 
and  he  is  hereby,  appointed  special  master  to  take  and  report  testimony  In  the 
above-stated  cause,  with  powers  of  an  examiner  to  take  said  testimony  orally 
and  stenographically  in  Georgia  and  New  York,  as  provided  by  the  sixty- 
seventh  equity  rule;  and  said  special  master  Is  authorized  to  employ  such 
stenographer  or  stenographers  as  he  may  deem  necessary  to  assist  him,  who 
shall  be  by  said  master  sworn  to  a  faithful  performance  of  his  or  their  duty 
as  such  stenographer  or  stenographers.  Said  special  master  shall  proceed  to 
the  city  of  New  York,  and  take  such  testimony  as  is  offered  there  by  any  party 
to  this  cause,  upon  reasonable  notice  to  the  parties  or  their  counsel.  Said  spe- 
cial master  shall,  upon  the  request  of  either  or  any  party,  have  power  to  re- 
quire the  production  of  books,  documents,  and  papers  before  him  for  the 
purpose  of  making  or  causing  to  be  made  copies  thereof  or  extracts  therefrom 
for  use  in  evidence  or  for  the  receiver,  and  to  verify  the  same;  but  where 
books,  papers,  and  documents  are  claimed  by  any  of  the  parties  to  be  in  use 
In  their  business,  and  such  parties  express  a  willingness  to  submit  the  same 
at  their  place  of  business,  or  other  suitable  place,  to  the  inspectl(xi  of  the  other 
parties  to  the  suit,  their  solicitors  and  agents,  at  all  reasonable  hours,  then  said 
special  master  shall  take  the  testimony  at  such  place,  without  requiring  said 
books  and  documents  and  papers  to  be  carried  elsewhere;  and  the  parties 
shall  allow  such  inspection  to  be  made,  and  copies  and  extracts  to  be  made,  at 
such  place,  by  the  special  master,  or  the  party  desiring  the  same,  or  their 
solicitors  or  agents,  at  all  reasonable  hours.  In  the  meantime  the  defendants 
to  this  suit,  and  each  of  them,  are  restrained  from  Instituting  or  carry^  on,     ^ 

Digitized  by  LjOOQIC 


326  9?  FBDBSRAL  REPORTER. 

otherwise  than  In  this  court,  or  without  the  permission  of  this  court,  any  legal 
proceedings  of  any  kind  or  character  whatsoever  against  the  said  complainant, 
T.  J.  Felder,  embraced  in  the  controversy  in  this  cause,  the  accounting,  and 
other  subject-matter  thereof.  In  the  meantime,  and  until  the  further  order  of 
the  court,  the  court  reserves  its  decision  on  the  motions  before  it,  upon  which 
evidence  has  this  day  been  offered  and  argument  had,  until  either  party  shall, 
on  notice  to  the  other,  ask  for  a  decision  of  the  court  thereon. 
"Aug.  7th,  1897.  Emory  Speer,  U.  S.  Judge. 

"The  above  order  is  agreed  to. 

"Marion  Erwin, 

"Solicitor  for  T.  J.  Felder. 
"James  E.  Webb, 

"Solicitor  for  Defts.  Bdgell,*  Oorbln  &  Hehre." 

It  appears  from  the  record  that  subsequent  to  the  passing  of  this 
decree  the  defendants  were  permitted,  by  leave  of  court  duly  grant- 
ed, on  the  giving  of  proper  bonds,  to  withdraw  from  the  custody  of 
the  receiver  all  of  the  assets  which  had  been  placed  in  his  hands,  ex- 
cept a  certain  amount  of  cash  then  held  by  him.  Thereafter  the  spe- 
cial master  appointed  by  the  decree  above  recited,  after  due  notice 
to  the  parties,  proceeded  to  execute  the  same  so  far  as  it  contemplated 
execution  in  the  city  of  New  York,  where  and  when  the  parties,  with- 
out having  made  any  motion  to  amend  the  decree,  or  any  suggestion 
to  the  court  or  the  special  master  in  reference  to  the  distribution  of 
the  costs  of  the  proceeding  they  were  about  to  take,  and  the  payment 
therefor,  participated  fully  in  the  proceedings  for  the  period  of  about 
one  month,  until  the  same  were  duly  closed  at  that  point.  Of  this 
proceeding  the  special  master  made  his  report,  and  moved  the  court 
to  settle  his  compensation,  and  allow  the  claims  of  those  employed 
by  him  under  the  order.  This  application  coming  on  to  be  heard, 
the  solicitors,  who  now  represent^ the  parties  to  this  appeal,  appeared 
before  the  court;  and,  the  matter  having  been  contradictorily  tried, 
the  court  passed  the  decree  from  which  this  appeal  is  taken,  in  the 
following  terms: 

'*The  above-stated  cause  came  on  to  be  heard  upon  the  petition  of  Clem  P. 
Steed,  special  master  appointed  by  the  court  by  order  of  7th  day  of  August, 
1897,  to  take  testimony  in  Georgia  and  in  New  York  in  said  cause,  a^ng 
for  the  payment  of  his  personal  expenses  on  trip  to  New  York  in  pursuance  of 
said  order,  and  for  the  payment  of  the  stenographer's  bill  for  services  rendered 
at  said  hearing  before  said  master  in  New  York,  and  praying  for  an  allowance 
on  account  of  his  personal  compensation  for  services  rendered  as  master  in 
New  York,  and  upon  motion  of  complainant  to  have  taxed  as  part  of  said  cost 
the  biU  of  said  stenographer  for  services  of  two  typewriters  employed  in  mak- 
ing the  copies  of  papers  and  documents  from  books  and  documents  In  the 
hands  of  the  Corbin  Banking  Ck>mpany  for  use  as  evidence  before  the  master 
under  the  terms  of  said  order;  and  evid^ice  having  been  heard  by  the  court, 
and  arguments  of  counsel,  it  is  adjudged,  ordered,  and  decreed  that  the  said 
Clem  P.  Steed,  special  master,  be,  and  he  is  hereby,  allowed  out  of  the  fund  In 
the  registry  of  the  court  in  said  cause  the  sum  of  $153.50  for  his  personal  ex- 
penses of  his  trip  to  New  York  as  aforesaid,  and  $500  on  account  for  services 
rendered  as  said  special  master  in  said  cause  on  said  trip  to  New  York;  also, 
that  the  bills  of  Whitfield  Sammis  and  Charles  F.  Tinkham  for  $402.25  for 
services  for  taking  and  reporting  the  oral  testimony  in  said  cause  before  said 
master,  and  also  their  biU  for  $113  for  services  of  Miss  Shepardson  and  Miss 
Moore,  typewriters,  for  making  copies  of  papers  and  documents  for  use  before 
said  master,  be  also  approved,  and  directed  to  be  paid  out  of  the  fund  in  the 
registry  of  the  court,  as  part  of  the  cost  of  the  administration  of  the  fund 
brought  into  court  for  distribution  in  said  cause.    It  is  further  ordered  that  the 
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derk  draw  diecks,  for  the  signature  of  the  judge,  on  the  fund  In  the  registry 
of  the  court  In  said  cause,  for  the  above-stated  allowances,  as  follows:    In 
favor  of  Clem  P.  Steed,  for  $658.50;  in  favor  of  Whitfield  Sammis  and  Charles 
F.  Tinkham,  for  $575.25. 
"In  open  court,  December  22, 1888.  Emory  Speer,  U.  S.  Judge.'* 

George  S.  Edgell  and  Austin  Corbin,  Jr.,  the  appellants,  having 
severed  from  their  co-defendants,  in  due  time  procured  the  allowance 
of  their  appeal  to  this  court,  and  duly  filed  the  transcript  of  the  rec- 
ord. They  assign  (1)  "that  the  court  erred  in  assuming  jurisdiction 
in  the  matter  of  said  petition  to  render  said  judgment  set  out  on  page 
21  of  the  record."  In  support  of  this  assignment,  and  as  a  part  of  it, 
they  submit  argumentatively  several  grounds,  in  substance:  (1) 
That  they,  the  real  defendants  to  the  biU,  contend  that  the  complain- 
ant has  no  interest  in  the  fund  in  the  custody  of  the  court;  (2)  that 
the  expenses  provided  for  in  the  decree  are  not  for  the  care  and  ad- 
ministration of  the  fund,  but  for  the  benefit  of  the  complainant  in 
the  preparation  and  prosecution  of  the  suit;  (3)  that  the  court  could 
only  fix  the  equitable  and  just  proportion  of  these  expenses  to  be 
borne  by  the  parties,  resi)ectively,  to  be  paid  out  of  their  own  moneys 
and  estates;  (4)  because  the  appellants,  in  open  court,  offered  to  pay 
whatever  amount  the  court  might  ascertain  and  assess  as  their  share 
of  such  costs  and  expenses,  and  it  was  error  in  the  court  to  order  and 
decree  that  the  entire  expense  of  taking  such  testimony  should  be 
paid  out  of  the  fund  in  the  registry  of  the  court.  The  appellee, 
Thomas  J.  Felder,  moves  to  dismiss  this  appeal  on  grounds  which 
may  be  stated  thus:  (1)  Clem  P.  Steed,  Whitfield  Sammis,  and 
Charles  P.  Tinkham,  the  persons  most  interested  in  maintaining  the 
decree,  and  Earnest  P.Willingham,the  receiver,  are  necessary  parties 
to  the  appeal,  but  have  not  been  made  parties  thereto  by  citation  or 
bond  or  otherwise;  and  (2)  that  the  decree  appealed  from  is  not  a 
final  order  from  which  an  appeal  lies. 

On  the  hearing  in  this  court  the  appeal  on  the  merits  and  the  mo- 
tion to  dismiss  were  considered  together,  and  argued  by  counsel. 
The  decree  appealed  from  is  not  one  adjudging  costs  in  favor  of  cer- 
tain parties  to  a  suit  against  other  parties.  Such  an  order  in  refer- 
ence to  costs  would,  in  the  very  nature  of  the  case,  be  interlocutory, 
and  could  not  support  an  appeal.  This  decree,  however,  is  in  favor 
of  certain  persons  who  were  not  technically  parties  to  the  suit,  but 
whose  appointment  and  employment  therein  had  been  authorized  by 
the  court  to  render  designated  service,  and  whose  claims  for  compen- 
sation, on  x>roper  petition  of  the  special  master  and  on  due  hearing, 
were  fully  adjudicated,  and  ordered  to  be  paid  out  of  the  fund  in  the 
registry  of  the  court,  as  a  part  of  the  costs  of  administration  of  the 
same.  The  decree  provides  for  its  immediate  execution,  by  ordering  . 
that  the  clerk  draw  checks,  for  the  signature  of  the  judge,  on  the 
fund  in  the  registry  of  the  court,  for  the  allowances  made  to  the 
claimants.  There  being  no  immediate  allowance  of  the  appeal,  with 
supersedeas,  the  decree  was  doubtless  promptly  executed,  the  pay- 
ments made,  and  the  fund,  in  court  thereby  diminished  to  the  extent 
of  the  sum  of  these  payments.  On  the  authority  of  Trustees  v. 
Greenough,  105  U.  S.  527,  26  L.  Ed.  1157,  and  Railway  Co.  v.  Bisbee.  ^  *t^ 
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13  XT.  S.  App.  877,  6  G.  C.  A.  249,  57  Fed.  66,  and  tbe  precedents  on 
which  these  rest,  we  are  constrained  to  hold  that  the  decree  appealed 
from  is  a  final  decree,  within  the  meaning  of  the  statute  and  decisions 
allowing  appeals.  It  appearing  from  the  decree  that  the  fund  af- 
fected is  in  the  registry  of  the  court,  and  that  the  payment  was  to  be 
made  by  a  proper  check  drawn  by  the  clerk  of  the  court  and  signed 
by  the  judge,  we  do  not  perceive  that  the  receiver,  Earnest  P.  Willing- 
ham,  is  affected  thereby,  and  hence  must  hold  that  he  is  not  a  neces- 
sary party  to  the  appeal.  As  to  the  other  persons  claimed  by  the  mo- 
tion to  be  necessary  parties  to  the  appeal,  the  appellants,  while  con- 
tending that  these  persons  are  not  such  necessary  parties,  submit  to 
the  court  that  the  appellants  be  allowed  now  to  make  new  bond,  and 
to  give  the  necessary  notice,  if  the  court  should  be  of  opinion  that 
these  persons  should  be  brought  before  it.  This  we  could  do.  Jacobs 
V.  George,  150  U.  S.  415,  14  Sup.  Ot.  159,  37  L.  Ed.  1127;  Evans  v. 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  493,  33  L.  Ed.  917;  Bichardson  v. 
Green,  130  U.  S.  104,  9  Sup.  Ct.  443,  3^5  L.  Ed.  516;  Peugh  v.  Davis, 
110  U.  S.  227,  4  Sup.  Ct.  17,  28  L.  Ed.  127;*Bailroad  Co.  v.  Blair,  100 
U.  S.  661,  25  L.  Ed.  587;  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  Ed.  33. 
The  view  we  have  taken  of  the  merits,  however,  renders  it  unneces- 
sary that  we  should  now  allow  a  new  bond  and  further  notice  to  be 
given.  It  sufficiently  appears  on  the  face  of  the  decree  passed  on 
August  7,  1897,  above  set  out,  that  it  was  obtained  at  the  instance 
and  for  the  convenience  of  these  appellants,  represented  then  by  the 
same  counsel  that  represent  them  now,  who  also  represented  them  be- 
fore the  special  master  when  the  work  was  done  for  which  the  decree 
appealed  from  provides  compensation.  Under  the  circumstances  and 
conditions  which  the  record  shows  to  have  existed  at  the  time  of  the 
passing  of  the  decree  of  August  7,  1897,  and  the  doing  of  the  work, 
we  are  of  opinion  that  the  appellants  should  not  now  be  heard  to  say 
that  they  will  be  injured  by  having  the  compensation  for  this  service 
paid  out  of  the  fund  in  the  registry  of  the  court.  Their  contention 
that  the  circuit  court  could  and  should  only  have  adjudged  between 
the  parties  the  respective  {Hroportionate  shares  of  these  expenses  does 
not  commend  itself  to  us.  Because,  in  ouiy^ew,  the  action  of  the  cir> 
cuit  court  was  right,  the  decree  aK)ealed  from  is  affirmed. 


McNULTA  v.  WEST  CHICAGO  PARK  OOM'RS. 

(Circuit  Court  of  Appeals,  Seventh  Olrcnlt.    January  28,  1900.) 

No.  580. 

AppBAL^NBCBssrrr  of  Citation— Allowance  is  Open  Coubt— Sbvbranos. 
When  an  appeal  is  aUowed  in  open  court  at  the  term  when  the  decree 
was  rendered,  no  citation  is  necessary,  and  an  appeal  so  taken  brings  into 
the  appellate  court  all  of  the  parties  whose  presence  is  necessary  to  a 
determination  of  the  rights  of  the  appellant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 
On  motion  to  dismiss  the  appeal. 
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Thomas  A.  Moran  and  John  P.  Wilson^  for  appellant. 
Francis  A.  Riddle,  Edward  O.  Brown,  and  John  S.  Miller,  for  ap- 
pellee. 

Before  WOODS  and  JENKINS,  Circuit  Jadges,  and  BAKEB,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  This  suit  was  brought  by  the  West  Chi- 
cago Park  Commissioners  against  the  National  Bank  of  Illinois  at 
Chicago  and  John  McNulta,  as  receiver  of  that  bank,  to  recover  a 
sum  of  money  for  which  the  bank  was  alleged  to  be  accountable. 
By  the  decree  rendered  it  was  adjudged  that  the  complainant  re- 
cover of  the  bank  a  sum  stated,  and  that  the  receiver  pay  to  the 
complainant  such  ratable  and  proportionate  share  of  that  sum  as 
necessary  to  put  the  complainant  on  an  equality  with  other  creditors 
of  the  bank.  The  decree  was  entered  on  January  10,  1899,  and  on 
the  next  day,  at  the  same  term  of  the  court,  the  receiver  filed  in  the 
clerk's  office  his  petition  for  an  appeal  and  an  assignment  of  errors, 
and  on  the  same  day  an  order  of  court  was  entered  that  the  appeal 
be  allowed  without  bond.  The  appeal  was  perfected  by  the  filing 
of  a  transcript  of  the  record  with  the  clerk  of  this  court  on  the  15th 
of  March  ensuing.  It  is  well  settled  that  a  citation  is  not  necessary 
when  an  appeal  is  allowed  in  open  court  at  the  same  term  when  the 
decree  was  rendered,  and  is  afterwards  duly  perfected.  Brockett 
V.  Brockett,  2  How.  238,  11  L.  Ed.  Kl;  Milner  v.  Meek,  95  U.  S. 
252,  24  L.  Ed.  444;  Dodge  v.  Knowles,  114  U.  S.  430,  5  Sup.  Ot.  1108, 
1197,  29  L.  Ed.  144;  Hewitt  v.  Filbert,  116  U.  S.  142,  6  Sup.  Ct.  319, 
29  L.  Ed.  581;  Brown  v.  McConnell,  124  U.  S.  489,  8  Sup.  Ct.  559, 
31  L.  Ed.  495;  Jacobs  v.  George,  150  U.  S.  415,  14  Sup.  Ct.  159,  37 
L.  Ed.  1127;  Central  Trust  Co.  v.  Continental  Trust  Co.  of  City  of 
New  York,  58  U.  S.  App.  604,  30  C.  C.  A.  235,  86  Fed.  517.  The 
underlying  principle  is,  as  stated  in  Brown  v.  McConnell,  that  the 
parties  are  constructively  in  court  during  the  term,  and  charged 
with  notice  of  all  that  is  done  in  the  case  affecting  their  interests. 
In  Milner  v.  Meek  an  appeal  was  taken  in  open  court  by  one  of  a 
number  of  parties  similarly  affected  by  the  decree,  and,  in  disposing 
of  a  motion  to  dismiss,  the  court  said,  ^'Milner  alone  has  appealed, 
but  his  appeal  brings  up  so  much  of  the  case  and  such  of  the  parties 
as  are  necessary  to  a  determination  of  his  rights."  By  the  same 
rule  the  bank  in  this  case,  if  its  presence  is  essential  to  a  deter- 
mination of  the  receiver's  rights,  is  a  party  to  the  appeal,  and  is  enti- 
tled to  be  heard  in  vindication  of  its  interests,  whether  identical 
with  or  hostile  to  those  of  the  receiver.  Whether  the  bank  is  a 
necessary  party  to  the  appeal  we  do  not  consider.  If  so,  then  it  is 
a  party,  unless  its  silence  when  the  appeal  was  granted  amounted 
to  a  refusal  to  join  in  the  appeal,  and  was  equivalent  to  a  formal 
severance.  The  more  reasonable  view,  perhaps,  is  that,  being  con- 
structively present,  and  not  objecting,  the  bank  should  be  deemed  to 
have  assented  to  the  appeal  of  the  receiver.  It  is  enough,  now,  how- 
ever, to  say  that  on  either  view  theourisdiction  of  this  court  is  com- 
plete, and  the  motion  to  dismiss  must  be  overruled. 
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SUPRBMEI  LODGE,  ORDER  OF  GOLDEN  CHAIN,  v.  TERRELL  et  tl. 
(Circuit  Court,  N.  D.  Georgia.    June  22,  1899.) 

L  LiTB  Insuranob— Benefit  Certificate— Chanqb  of  Brneficiart. 

Under  the  provision  In  the  by-laws  of  a  benefit  association  tliat  a  mem- 
ber desiring  to  change  his  beneficiary  may  surrender  his  certificate,  and 
a  new  certificate  shall  be  issued,  payable  to  such  beneficiaries  dependent 
on  him  as  he  may  direct,  on  payment  of  one  dollar;  such  surrender 
and  designation  being  in  writing,  signed  by  him,  and  forwarded,  un- 
der the  seal  of  the  subordinate  lodge,  with  the  benefit  certificate,  to  the 
supreme  secretary;  he  having  by  his  will  directed  his  executor  to  pay  the 
benefit  to  his  sisters,  and  by  writing  on  the  certificate,  signed  by  him, 
directed  the  supreme  secretary  to  issue  to  him  a  new  certificate,  payable 
to  T.,  as  his  executor,  and  having  sent  it,  with  the  fee,  to  the  local  officers 
of  his  lodge;  and  they  having  sent  it  to  the  ofiicers  of  the  supreme  lodge; 
and  he  having  died  before  any  action  by  them, — it  will  be  held  that  there 
is  a  sufficient  designation  of  a  new  beneficiary,  and  as  a  new  certificate 
would  have  issued,  as  matter  of  course,  if  he  had  not  died  before  there 
was  time  therefor,  it  should  be  considered  as  issued  payable  to  T.  aa 
executor,  and  in  legal  effect  to  his  sisters. 

&  Same— Objection  to  Beneficiaries. 

The  constitution  and  by-laws  of  a  benefit  association  providing  that  a 
person  becoming  a  member  shall  enter  on  his  application  for  a  benefit  cer- 
tificate the  "name  or  names  of  those  dependent  on  him  to  whom  he  desires 
his  benefit  paid,"  and  also  providing  for  such  "future  disposal  among  his 
dependents  as  the  member  may  thereafter  direct,"  the  designation  by  him 
of  sisters  as  substituted  beneficiaries,  being  satisfactory  to  the  association, 
it  cannot  be  objected  by  the  persons  who,  in  the  absence  of  such  designa- 
tion, would  receive  the  benefit, — ^the  original  beneficiary  having  died, — 
that  they  were  not  dependent  on  him. 

In  Equity.    Exceptions  to  report  of  special  master. 
E.  W.  Martin,  for  complainant 
Maddox  &  Terrell,  for  defendant  Terrell. 

NEWMAN,  District  Judge.  Ledrew  B.  Hooper  had  a  benefit 
certificate,  which  had  been  issued  to  him  in  1896,  in  the  Order  of 
the  Golden  Chain.  The  certificate  provided  for  payment  at  his 
death  to  his  mother,  Mrs.  Sophia  A.  Hooper,  of  the  sum  of  |3,000. 
On  the  24th  day  of  July  Mrs.  Hooper,  the  mother,  died.  The  in- 
sured, Ledrew  R.  Hooper,  was  himself  quite  sick  at  the  time  of 
his  mother's  death.  Immediately  after  his  mother's  death  he  sent 
for  lawyers,  and  made  his  will.  In  the  will  he  directed  that  the 
|3,000  in  question  should  be  paid  by  the  executor  named  in  the 
will  (John  Terrell)  to  his  two  sisters,  Mrs.  Louisa  West  and  Mrs. 
Martha  M.  Standridge.  On  the  back  of  the  benefit  certificate  held 
by  Hooper  is  a  blank  to  be  used  for  naming  a  new  beneficiary.  Hoop- 
er caused  this  blank  to  be  filled  np,  and  in  it  directed  the  supreme 
secretary  of  the  order  to  issue  to  him  a  new  certificate  payable  to 
John  Terrell  as  his  executor  which  he  signed.  He  sent  the  benefit 
certificate,  with  this  indorsement  on  it,  together  with  the  |1  fee 
required  in  such  cases,  to  the  local  officers  of  his  lodge  in  Atlanta. 
Within  a  very  few  days  thereafter,  Hooper  died.  The  benefit  cer- 
tificate, with  the  indorsement  on  it  changing  the  beneficiary,  and 
the  |1,  were  received  by  the  officers  of  the  lodge,  who  subsequently 
sent  it  to  the  officers  of  the  supreme  lodge  in  Baltimore.  Jn  addi- 
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tion  to  the  two  sisters  named  in  the  will,  to  whom  the  executor  was 
directed  to  pay  this  |3,000,  Hooper  had  five  other  brothers  and  sis- 
ters. After  Hooper's  deatii  the  order  made  no  question  as  to  its 
duty  to  pay  the  13,000  called  for  by  the  certificate,  but  as  the  same 
was  claimed  both  by  the  executor,  as  to  the  entire  amount,  and  by 
the  five  other  brothers  and  sisters  as  to  their  five-sevenths  of  the 
amount,  the  order  filed  its  bill  of  interpleader,  and,  by  an  order  of 
the  court,  paid  the  money  into  its  registry. 

The  question  in  the  case  is  as  to  whether  or  not,  by  the  pro- 
vision of  the  will,  and  the  designation  on  the  back  of  the  benefit 
certificate.  Hooper  made  a  proper  and  legal  change  in  the  bene- 
ficiary, so  that  the  amount  should  go  to  the  executor  for  the  benefit 
of  his  two  sisters,  or  whether  it  should  go  to  all  the  brothers  and 
sisters,  share  and  share  alike.  Hooper's  father  had  died  before  his 
mother,  and,  as  he  was  an  unmarried  man,  his  brothers  and  sisters 
were  his  nearest  relatives. 

The  by-laws  of  this  order  (section  172)  provide: 

*'A  member  shall  enter  upon  his  application  the  name  or  names  of  those  de- 
pendent upon  him  to  whom  he  desires  his  benefits  paid,  subject  to  such  future 
disposal  among  his  dependents  as  the  member  may  thereafter  direct;  and  the 
name  shall  be  entered  in  the  benefit  certificate  according  to  said  direction, 
which,  however,  must  be  explicit" 

Section  173  provides: 

"A  member  desiring  to  change  his  beneficiary  may,  at  any  time  when  in 
good  standing,  surrender  his  benefit  certificate,  and  a  new  certificate  shaU  be 
issued,  payable  to  such  beneficiary  or  beneficiaries  dependent  upon  him  as  such 
member  may  direct,  upon  the  payment  of  a  fee  of  one  dollar.  Said  surrender 
and  direction  must  be  made  in  writing,  signed  by  the  member,  and  forwarded, 
under  the  seal  of  the  subordinate  lodge,  with  the  benefit  certificate,  to  the  su- 
preme secretary.'' 

Section  176  provides: 

"In  the -event  of  the  death  of  all  the  beneficiaries  selected  by  the  member, 
before  the  decease  of  such  member,  if  he  shall  make  no  other  or  further  dis- 
position thereof,  the  benefit  shaU  be  paid  to  his  widow;  if  none,  then  to  his 
children,  pro  rata;  *  *  *  if  no  widow,  child,  children,  or  grandchildren 
Uving,  then  to  the  mother  of  the  deceased,  if  living;  if  none  of  the  foregoing, 
then  to  his  father,  if  living;  in  faUure  of  aU  of  the  above  named,  to  brothers 
and  sisters,  share  and  share  alike,*'  etc. 

The  constitution  of  the  order  provides  for  what  is  called  a  "wid- 
ows^ and  orphans'  benefit  fund,"  payable  to  the  member's  family, 
''or  those  dependent  upon  him,  as  he  may  direct" 

The  contention  here  is,  on  behalf  of  all  these  brothers  and  sisters, 
that  the  designation  by  Hooper  in  his  will  was — First,  not  such  a 
'  new  designation  of  beneficiaries  as  is  required  by  the  by-laws  of 
the  order;  and,  second,  that  even  if  it  be  a  sufiicient  designation, 
the  two  sisters  named  were  not  dependent  upon*  him,  and  that  there- 
fore the  designation  was  invalid,  and  by  virtue  of  the  terms  of  the 
by-laws  all  the  brothers  and  sisters,  being  the  next  of  kin,  are  en- 
titled to  the  amount. 

As  to  the  first  point,  the  will  of  Hooper  and  the  designation  on 
the  back  of  the  benefit  certificate  must  be  considered  together. 
He  directed  the  order  to  issue  a  new  certificate  to  John  TtopelL_^  _t 
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aa  Ms  executor.  In  his  will  he  directs  that  John  Terrell,  as  his  exec- 
utor, shall  collect  the  money,  and  hold  the  same  as  trustee  for  the 
benefit  of  the  two  sisters  named.  By  the  terms  of  the  by-laws  the 
new  certificate  would  be  "payable  to  such  beneficiary  or  beneficiaries 
dependent  upon  him"  as  he  (Hooper)  might  direct.  There  is  noth- 
ing whatever  to  show  that  Hooper  was  not  in  good  standing  in  every 
way  with  his  order,  and  consequently  a  new  certificate  would  have 
issued,  as  a  matter  of  course,  if  he  had  not  died  before  there  was 
time  for  the  proper  oflScers  to  issue  it.  Therefore  that  should  be 
considered  as  done,  especially  in  a  court  of  equity;  and,  as  the  case 
stands,  it  may  be  considered  as  if  a  new  certificate  had  been  issued, 
payable  to  John  Terrell,  as  executor,  and  in  legal  effect  to  the  two 
sisters  named;  and  the  special  master  to  whom  &s  case  was  referred 
so  determined. 

As  to  the  other  question,  that  these  two  sisters  were  not  depend- 
ent upon  him,  the  record  seems  to  be,  in  a  measure,  silent;  but 
the  special  master  finds  that  they  were  not  dependent  upon  him  in 
such  sense  as  is  contemplated  in  the  constitution  and  by-laws  of 
the  Order  of  the  Golden  Chain.  The  provision  of  the  by-laws  is 
that  a  person  becoming  a  member  of  this  order,  and  applying  for 
a  benefit  certificate,  shall  enter  upon  his  application  the  ''name  or 
names  of  those  dependent  upon  him  to  whom  he  desires  his  benefit 
paid";  and  it  also  provides  for  such  ''future  disposal  among  his  de- 
pendents as  the  member  may  thereafter  direct"  The  designation 
of  the  beneficiaries  dependent  upon  him,  to  whom  a  member  desires 
the  amount  for  which  he  is  insured  paid  at  his  death,  is  therefore 
a  matter  for  the  member.  It  may  be  that,  within  reasonable  limits, 
the  supreme  lodge  of  the  order  might  raise  some  question  as  to  the 
person  named  not  being  of  the  member's  family  or  dependent  upon 
him;  but  is  there  any  authority  for  third  parties  to  make  this  ques- 
tion? A  member  insures  his  life,  and  pays  the  dues  required  by 
the  order.  Why  should  he  not  name  such  person  or  persons  depend- 
ent upon  him  as  he  may  desire,  and  why  should  he  not  be  the  judge, 
as  between  himself  and  his  other  relatives,  as  to  which  of  them 
is  dependent  upon  him,  and  as  to  who  shall  receive  his  insurance 
in  the  event  of  his  death?  It  is  his  contract,  and  he  pays  the  dues 
or  premiums,  and  why  may  he  not  name  the  beneficiaries?  By  what 
right  do  third  parties  claim  that  a  member's  designation  of  bene- 
ficiaries is  invalid?  I  am  wholly  unable  to  see  how  any  other  par- 
ties, even  if  they  be  of  the  same  relationship  to  the  member  as  the 
beneficiary  named,  can  contest  this  question,  when  the  supreme 
lodge  of  llie  order  does  not  make  it.  The  able  special  master,  who 
has  made  a  careful  and  well-considered  report,  takes  the  contrary  . 
view  of  this  question,  and  so  reports.  He  thinks  that,  under  the  con- 
stitution and  by-laws,  it  is  necessary  that  the  beneficiaries  should 
belong  to  the  family  of  the  member,  or  be  dependent  upon  him,  and 
that  the  question  may  be  raised  by  third  parties  who  would  take, 
under  the  by-laws  of  the  order,  in  the  event  no  proper  beneficiaries 
were  named.  Upon  the  question  as  to  whether  the  two  sisters 
named  were  dependent  upon  Ledrew  R  Hooi>er,  the  efpecial  master 
reports  as  follows:  ^  I 
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"The  especially  pertinent  parts  of  these  prorlsions  I  have  underscored  in  the 
quotations.  Oonetmlng  these,  I  report  that  one  belonging  to  said  order  can 
validly  designate  as  beneficiaries  only  members  of  his  own  family,  and  persons 
who  are  dependent  upon  him.  The  two  sisters  were  not  members  of  the  fam- 
ily of  the  deceased.  They  did  not  live  with  him,  and  there  is  not  a  line  of  evi- 
dence to  show  that  he  contributed  to  their  support  I  cite  as  pertinent  here 
a  Massachusetts  case,  decided  March  30,  1807,  construing  an  act  authorizing 
benefits  to  be  paid  to  members  of  the  association  and  their  families.  *  *  * 
It  appears  that  even  parents  not  living  with  one  are  not  members  of  his  fam- 
ily; and  it  Is  clear  that  sisters  living  apart  from  a  member,  and  not  receiving 
from  him  help  In  their  support,  are  not  dependent  upon  hluL  I  report  that  the 
two  sisters,  to  wit,  Louisa  West  and  Martha  M.  Standrldge,  at  the  time  the 
will  in  evidence  was  made,  and  when  Terrell,  as  executor,  was  designated  as 
beneficiary,  did  not  belong  to  the  family  of  the  deceased,  and  were  not  de- 
pendent upon  him,  and  that,  in  accordance  with  the  authorities  cited  above, 
their  designation  as  beneficiaries  by  the  deceased  is  void.'* 

The  facts  seem  to  be  that  the  two  sisters  who  were  named  as  bene- 
ficiaries were  married  at  the  time  of  Hooper's  death;  were  people 
who  were  living  in  the  country,  engaged  in  farming,  and  in  very 
^loderate  circnmstancea*  Indeed,  it  seems  likely,  from  the  facts 
stated,  that  they  were  poor  people,  and  yet  not  so  poor  as  to 
make  them  absolutely  dependent  upon  others  for  support.  Giv- 
ing full  weight  to  the  report  of  the  special  master,  it  would  probably 
be  necessary  to  find  that  they  were  not,  strictly  speaking,  depend- 
ent, even  if  there  was  a  conflict;  but  there  seems  to  be  none,  and 
their  condition  in  life  is  not  seriously  questioned.  The  conclusion 
which  I  have  reached  on  this  subject  is  this:  The  constitution  pro- 
vides for  the  pajnnent  of  this  benefit  fund  to  the  member's  family, 
or  "those  dependent  upon  him,  as  he  may  direct."  The  by-laws  have 
the  same  provision.  In  reference  to  making  a  redesignation  of  a 
beneficiary,  the  same  Isinguage,  substantially,  is  used.  It  is,  such  de- 
pendents as  the  member  may  direct.  The  member,  in  this  case, 
for  reasons  satisfactory  to  himself,  directed  that  the  amount  of  his 
benefit  should  be  paid  to  these  two'  sisters.  Hie  provisions  quoted 
seem  to  make  it  a  matter  entirely  discretionary  with  the  member 
as  to  who  he  shall  name  as  the  beneficiary,  with  the  right,  possibly, 
in  the  supreme  lodge  of  his  order  to  question  the  designation.  But 
it  appears  to  me  to  be  a  matter  only  between  the  order  and  the 
member.  Who  can  know  the  exact  facts  on  the  question  of  depend- 
ents, as  between  a  member  and  his  sisters,  and  who  can  know  how 
far,  and  for  what  reasons,  he  deemed  these  sisters  dependent  upon 
him?  It  is  a  matter  for  the  member  himself  to  determine,  and 
after  he  determines  it,  the  order  being  satisfied,  it  is  not  a  matter 
upon  which  third  parties  may  be  heard.  Some  authorities  have 
been  cited  which  seem  to  take  a  different  view  of  this  matter,  and 
some  are  cited  which  seem  to  support  it;  but  on  principle,  and  in 
the  absence  of  any  authority  controlling  in  this  court,  I  am  compelled 
to  hold  that  the  designation  of  these  two  sisters  as  his  beneficiaries 
should  stand,  and  the  exceptions  to  the  report  of  the  special  master 
on  the  question  will  be  sustained.  A  decree  may  be  entered  carrying 
these  views  into  effect. 
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CORBUS  V.  ALASKA  TREADWBLL  GOLD-MIN.  00.  BOBBRTS  v.  MEY- 
ERS et  al.  STEWART  v.  WASHINGTON  &  A.  S.  S.  CO.  In  re  ALASKA 
S.  S.  00.  In  re  PACIFIC  COAST  CO.  In  re  PACIFIC  COAST  S.  S.  CO. 
In  re  PACIFIC  STEAM  WHALING  CO.    In  re  ALASKA  PACKERS' 

ASS'N. 

(District  Courts  D.  Alaska.    December  30,  1899.) 

1.  Injunction— Suit  by  Stockholder. 

An  Injunction  by  one  stockholder  against  the  corporation  to  restrain  the 
latter  from  applying  for  a  license  and  paying  the  tax  or  fee  Imposed  by 
law  for  conducting  a  business  upon  which  the  congress  has  Imposed  such 
tax  will  not  lie. 
8.  Equity— Adbodatb  Remedy  at  Law. 

Equity  will  not  Interfere  where  the  parties  have  a  plain  and  adequate 
remedy  at  law. 
8.  Same— Multiplicity  op  Suits. 

To  Induce  a  court  of  equity  to  take  jurisdiction  of  a  suit  on  the  ground 
that  a  multiplicity  of  suits  is  threatened,  and  Irreparable  injury  thereby 
about  to  be  sustained,  the  facts  must  be  so  pleaded  that  the  court  can 
reasonably  Infer  that  such  allegations  are  true. 

4.  Courts— Jurisdiction. 

A  mere  protest  against  the  payment  of  a  license  tax  on  the  ground  that 
the  law  seeking  to  impose  the  same  Is  unconstitutional  will  not  give  the 
court  Jurisdiction  to  try  and  determine  the  constitutionality  of  the  law. 

(Syllabus  by  the  Court.) 

Maloney  &  Cobb,  for  Gorbus. 

M.  E.  McEnany,  for  Alaska  Treadwell  Gold-Min.  Co. 
John  B.  Winn,  for  Roberts. 
F.  D.  Kelsey,  for  Meyers  and  others. 
John  G.  Held,  for  Stewart 
Lyons  &  Lyons,  for  Washington  &  A.  S.  S.  Co. 
John  R  Winn,  for  Pacific  Coast  Co.,  Pacific  Coast  S.  S.  Co.,  and 
Pacific  Steam  Whaling  Co. 
Arthnr  K.  Delaney,  for  Alaska  Packers'  Ass'n. 
B.  W.  Jennings,  for  Alaska  S.  S.  Co. 
R  A.  Friedrich,  U.  S.  Atty.,  amicus  curisB. 

JOHNSON,  District  Judge.  The  following  cases  were,  at  one  and 
the  same  time,  argued  and  submitted  to  the  court  for  decision  and 
determination:  A.  W.  Corbus  against  the  Alaska  Treadwell  Gold- 
Mining  Company,  John  W.  Roberts  against  C.  F.  Meyers  and  others, 
Charles  Stewart  against  the  Washington  &  Alaska  Steamship  Com- 
pany, and  protests  against  the  payment  of  the  license  tax  by  the 
Alaska  Steamship  Company,  the  Pacific  Coast  Company,  the  Pa- 
cific Coast  Steamship  Company,  the  Pacific  Steam  Whaling  Com- 
pany, and  the  Alaska  Packers'  Association.  The  object  and  pur- 
pose of  each  suit  and  each  protest  being  the  same, — ^that  is,  to  de- 
termine the  constitutionality  of  the  provisions  of  subchapter  44  of 
chapter  429  of  the  act  of  congress  of  March  3, 1899,  entitled  "An  act 
to  define  and  punish  crimes  in  the  district  of  Alaska  and  to  provide 
a  Code  of  Criminal  Procedure  for  said  district," — ^they  may  all  be 
disposed  of  together.  As  to  the  forms  of  action,  they  may  be  divid- 
ed into  two  classes:    The  first  three  are  suits  in  equity,  wl^erein  a 
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stockholder  of  the  defendant  corporation  or  a  co-partner  of  the  de- 
fendant co-partnership  seeks  to  enjoin  the  corporation  or  co-partner- 
ship from  applying  for  a  license,  or  paying  the  license  fee  or  tax 
required  by  said  act  to  be  paid  as  a  condition  precedent  to  con- 
ducting their  respective  lines  of  business.  The  remaining  cases 
are  simple  protests  against  paying  the  license  tax  imposed  by  law, 
principally  on  the  ground  ttiat  the  same  is  unconstitutional,  and 
praying  that  they  may  pay  the  amount  of  the  license  tax  into  the 
registry  of  the  court,  there  to  be  held  until  the  final  action  of  the 
court  on  their  protests.  In  each  and  all  of  the  cases  the  license  fee 
or  tax  has  been  paid  to  the  clerk  of  the  court,  there  to  remain,  by 
order  of  the  court,  until  the  final  determination  of  these  suits  and 
protests.  In  the  case  of  Corbus  against  the  Alaska  Tread-well 
Gold-Mining  Company  the  plaintiff  seeks  to  enjoin  the  defendant 
corporation  from  paying  titie  license  tax  imposed  for  operating  cer- 
tain quartz  stamp  mills  and  conducting  a  mercantile  establish- 
ment. In  Stewart  against  the  Washington  &  Alaska  Steamship 
Company  the  injunction  is  sought  for  the  purpose  of  restraining  the 
payment  of  the  license  for  an  ocean  and  coastwise  vessel  doing  local 
business  for  hire,  plying  in  Alaskan  waters,  the  property  of  the  de- 
fendant corporation.  Roberts  against  Meyers  and  others  is  iden- 
tical with  the  last-named  case,  except  that  the  owner  of  the  vessel 
in  question  is  a  company  instead  of  a  corporation,  one  member  of 
which  seeks  to  enjoin  the  other  members.  The  protests  of  the  Alas- 
ka Steamship  Company,  the  Pacific  Coast  Company,  and  the  Pacific 
Coast  Steamship  Company  are  against  the  payment  of  licenses  on  • 
steamers  and  wharves,  while  the  protests  of  the  Pacific  Steam  Whal- 
ing Company  and  the  Alaska  Packers'  Association  are  directed 
against  the  license  imposed  for  operating  steamboats  and  canning 
and  salting  salmon  in  Alaska.  To  each  of  the  three  bills  a  demur- 
rer to  the  equity  thereof  was  interposed  by  defendants.  The  at- 
torneys for  the  defendants,  however,  made  no  arguments,  and  filed 
no  briefs  in  support  of  tiieir  respective  demurrers.  Copies  of  the 
bills  having  been  served  upon  the  district  attorney,  he  asked  and 
obtained  leave  of  the  court  to  appear  as  amicus  curise,  and  in  that 
capacity,  and  disclaiming  any  intention  to  in  any  manner  represent 
or  bind  the  United  States,  he  denied  that  the  court  had  any  juris- 
diction under  any  of  the  forms  of  action  presented  to  hear  and  de- 
termine the  cases  upon  their  merits.  He  denied  the  right  or  power 
of  the  court  to  enjoin  the  defendants  in  any  case  from  paying  the 
license  in  question,  and  he  also  argued  in  support  of  the  constitu- 
tionality of  the  law,  and  offered  a  brief  in  support  of  both  conten- 
tions. It  is  necessary,  then,  to  first  ascertain  whether  the  court  has 
jurisdiction,  under  the  pleadings  in  any  of  these  cases,  to  try  and 
determine  the  constitutionality  of  the  law  in  question.  In  the  three 
equity  suits  the  plaintiffs  rely  largely,  if  not  wholly,  upon  the  case 
of  Pollock  V.  Trust  Co.,  157  U,  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed. 
759,  and  Id.,  158  U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed.  1108.  It  is 
contended  that  the  suits  at  bar  are  identical  with  the  Pollock  Case, 
and  that,  the  supreme  court  having  in  that  case  decided  that  a 
stockholder  might  enjoin  a  cprporation  from  paying  a  tax  alleged 
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to  be  unconstitutional,  this  court  is  bound  thereby  in  these  cases. 
If  it  be  conceded  that  the  cases  are  identical,  and  that  the  decision 
in  the  Pollock  Case  is  entitled  to  the  breadth  of  construction  con- 
tended for  by  plaintiflfs'  counsel,  then  it  will  not  be  denied  that  this 
court  is  bound  thereby.  But  are  the  cases  identical?  We  think 
not.  An  examination  of  the  bills  before  us  discloses  the  existence 
of  corporations  and  a  co-partnership  formed  for  the  simple  purpose, 
in  the  one  instance,  of  mining  and  milling  ores  for  the  precious 
metals  therein  contained,  and  in  the  other  two  cases  for  operating 
steamers  in  Alaskan  waters  as  common  carriers.  It  is  not  claimed 
that  any  trusts  have  been  committed  to  the  respective  •defendants, 
their  only  obligation  and  duty  being  to  their  stockholders.  And 
th6  threatened  multiplicity  of  suits  is  charged  as  "suits  and  pros- 
ecutions for  the  violation  of  said  act,"  and  the  irreparable  injury 
threatened  and  complained  of  would  be  incurred  by  "defending  said 
suits,  and  avoiding  the  fines  and  forfeitures  provided  by  said  act.*' 
In  Pollock  V.  Trust  Co.  the  bill  alleged: 

"That,  under  and  by  virtue  of  the  powers  conferred  upon  the  company,  It  had 
from  time  to  time  taken  and  executed,  and  was  holding  and  executing,  numer- 
ous trusts  committed  to  the  company  by  many  persons,  co-partnerships,  unin- 
corporated associations,  and  corporations,  by  grant,  assignment,  devise,  and 
bequest,  and  by  orders  of  various  courts,  and  that  the  company  now  hold  as  trus- 
tee for  many  minors,  individuals,  co-partnerships,  associations,  and  corpora- 
tions, resident  In  the  United  States  and  elsewhere,  many  parcels  of  real  estate 
situated  in  the  various  states  of  the  United  States,  and  amounting,  in  the 
aggregate,  to  a  value  exceeding  five  millions  of  dollars,  the  rents  and  income 
of  which  real  estate,  collected  and  received  by  said  defendant  In  its  fiduciary 
capacity,  annually  exceeded  the  sum  of  two  hundred  thousand  dollars." 

The  bill  further  shows: 

"That  voluntary  compliance  with  the  income  tax  provisions  would  expose  the 
company  to  a  multlpUcity  of  suits,  not  only  by  and  on  behalf  of  its  numerous 
shareholders,  but  by  and  on  behalf  of  numerous  minors  and  others  for  whom 
it  acts  in  a  fiduciary  ciypacity.'* 

Other  radical  differences  appear  between  the  bills  under  consid- 
eration and  that  in  Pollock  v.  Trust  Co.,  but  these  are  sufficient  of 
themselves  to  place  the  two  on  an  entirely  different  footing.  Indeed, 
it  was  because  of  these  allegations  in  the  bill  in  the  Pollock  Case,  and 
which  are  not  found  in  the  bills  before  us,  that  the  supreme  court  de- 
termined it  had  jurisdiction  in  that  case.  The  language  of  the  sylla- 
bus, which  embodies  the  judgment  of  the  court  upon  that  point, 
reads  as  follows: 

"Such  a  bill  being  filed  by  a  stockholder,  to  prevent  a  trust  company  from 
voluntarily  making  returns  for  the  Imposition  and  payment  of  a  t^x  claimed  to 
l)e  unconstitutional,  and  on  the  further  ground  of  threatened  multiplicity  of 
suits  and  irreparable  injury,  •  •  •  the  court  wiU  proceed  to  Judgment  on 
the  merits.'* 

A  mere  allegation  in  the  bill  that  a  multiplicity  of  suits  is  threat- 
ened is  not  sufficient  to  induce  a  court  of  equity  to  take  jurisdic- 
tion of  the  suit.  The  facts  must  be  pleaded  in  such  manner  that 
the  court  can  reasonably  infer  that  such  danger  is  threatened,  and 
such  suits  liable  to  be  brought.  This  is  not. only  sound  in  prin- 
cijde,  but  is  sustained  by  the  authorities.    Schulenberg-Boeckeler 
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Lumber  Co.  v.  Town  of  Hayward  (C.  0.)  20  Fed.  422.  An  examina- 
tion of  the  bills  before  ns  in  the  light  of  the  law  governing  the  mat- 
ters complained  of  discloses  the  fact  that  no  such  multiplicity  of 
suits  and  no  such  irreparable  injury  as  is  contemplated  in  law  or  in 
equity  is  threatened,  or  is  possible. 

But  we  do  not  concede  that,  even  in  the  Pollock  Case,  the  su- 
preme court  holds  that  the  plaintiff,  as  a  matter  of  course,  had 
the  right  to  enjoin  the  defendant  from  paying  the  tax  alleged  to  be 
unconstitutional.  The  chief  justice,  in  passing  upon  this  feature  of 
the  case,  uses  this  language: 

"The  objection  of  adequate  remedy  at  law  was  not  raised  below,  nor  Is  It 
now  raised  by  appeUees,  if  It  could  be  entertained  at  aU  at  this  stage  of  the 
proceedings;  and,  so  far  as  It  was  within  the  power  of  the  government  to  do  so, 
the  question  of  jurisdiction,  for  the  purposes  of  this  case,  was  explicitly  waived 
on  the  argument" 

^  The  court  was  induced  to  some  extent,  no  doubt,  to  hear  the  case 
upon  its  merits  on  the  ground  of  public  policy.  At  least  Asst. 
Atty.  Qen,  Whitney  was  constrained  to  waive  all  objection  to  the 
form  of  action  on  that  ground,  as  is  evidenced  by  the  following  lan- 
guage used  by  him  in  his  argument  of  the  case: 

'*The  method  by  which  the  questions  are  presented  In  the  Pollock  and  Hyde 
Gases  was  not  chosen  with  the  consent  of  the  government.  The  corporations 
have  ample  remedy  at  law,  either  by  standing  on  the  defensive  or  by  paying: 
the  tax  under  protest,  and  suing  to  recover  the  amount  paid.  Plaintiffs  would 
be  sufficiently  protected  by  decree  restraining  the  corporations  from  voluntary 
payment.  Yet  the  biUs  do  not  aUege  that  the  corporations  Intend  to  pay  vol- 
untarily. No  injunction,  it  is  beUeved,  has  ever  been  granted  against  the 
payment  of  a  tax  to  the  United  States  government,  or  against  the  execution  of 
a  law  of  the  United  States,  on  the  ground  that  the  law  was  unconstitutional. 
It  is  believed  that  in  no  case  can  such  an  injunction  properly  be  granted,  and 
it  is  regarded  as  hnportant  not  to  break  the  chain  of  precedent  against  such 
relief.  These  objections,  however,  are  not  jurisdictional  in  the  strictest  sense. 
♦  •  •  In  view  of  the  great  public  interest  aroused,  and  of  the  fact  that  no 
cases  in  proper  form  are  now  pending,  these  objections  are  waived  on  behalf 
of  the  government,  so  far  as  it  is  in  the  power  of  its  officers  to  waive  them." 

It  can  avail  nothing  for  me  to  here  quote  from  the  very  able 
dissenting  opinion  of  Justices  White  and  Harlan  on  this  branch  of 
the  Pollock  Case.  Their  opinion,  with  authorities  cited,  leads  me 
to  the  conclusion  that,  had  the  question  of  jurisdiction  been  raised 
in  the  court  below,  and  insisted  upon  in  the  supreme  court,  the  case 
would  not  have  been  heard  upon  its  merits.  And  in  the  cases  at 
bar  the  district  attorney,  so  far  as  he  had  the  right  to  do  so,  the 
government  not  being  a  party  to  the  suits,  raised  not  only  the  ques- 
tion of  the  jurisdiction  of  the  court  because  the  plaintiffs  had  a 
plain,  speedy,  and  adequate  remedy  at  law,  but  insisted  that  the 
suits  were  of  a  friendly  nature,  collusive  in  character,  and  brought 
for  the  sole  purpose  of  conferring  jurisdiction  ux)on  the  court,  to 
the  end  that  the  defendants  might  escape  paying  the  license  fee 
imposed  by  law.  And  when  all  the  facts  are  taken  together,  as 
disclosed  by  the  record,  some  color  is  lent  to  the  latter  contention. 
Take  the  case  of  Corbus  against  the  Treadwell  Company.  The  bill 
was  filed  July  17th,  the  subpoena  served  July  19th,  commanding 
the  defendant  to  answer  the  bill  within  20  days.    No  appearMce 
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was  made  bj  defendant,  however,  and  no  pleading  filed  until  No- 
vember 15th,  nearly  four  months  after  the  filing  of  the  bill,  and  not 
until  about  the  time  the  matter  was  called  up  for  hearing,  when  a 
demurrer  was  interposed.  Counsel  for  defendant  did  not  contend 
for  his  demurrer,  made  no  argument,  and  filed  no  brief  in  support 
of  the  same.  And,  in  the  very  nature  of  the  case,  the  interests  of 
the  plaintiff  and  defendant  are  identical.  Then,  if  the  object  and 
purpose  of  the  suit  is  solely  to  test  the  constitutionality  of  the  law 
without  first  paying  into  the  United.  States  treasury  the  amount  of 
the  license  tax  (and  there  can  be  no  other  object),  and  if  the  court 
will  sustain  the  plaintiff  and  enjoin  the  defendant  as  prayed,  how 
is  the  private  citizen  to  avail  himself  of  a  similar  remedy?  Who 
shall  enjoin  him,  and  save  him  from  paying  his  tax,  until  the  con- 
stitutionality of  the  law  is  determined?  And,  if  he  cannot  avail 
himself  of  this  manner  of  suit,  why  should  corporations  or  co-part- 
nerships be  permitted  to  do  so?  Why  should  not  corporations  and 
individuals  have  and  be  permitted  to  exercise  identically  the  same 
legal  rights  and  remedies  under  the  law?  It  is  admitted  in  all  the 
bills  and  protests  now  being  considered  that  the  respective  plain- 
tiffs have  a  plain  remedy  at  law  by  resisting  the  enforcement  of 
the  statute  in  question.  But  they  contend  that  the  fines  and  pen- 
alties imposed  are  so  severe  they  dare  not  pursue  that  course. 
When  the  congress  passed  the  law  in  question,  they  also  passed 
and  made  a  part  of  this  very  chapter  44  the  following  provision, 
found  in  section  481: 

"That  in  any  case  where  a  conviction  occurs,  except  in  a  case  of  murder  or 
rape,  the  court  may,  when  in  its  opinion  the  facts  and  circumstances  are 
such  as  to  make  the  minimum  penalty  provided  in  this  act  manifestly  too 
severe,  impose  a  less  penalty,  either  of  fine  or  imprisonment,  or  both:  provided, 
that  in  any  such  case  the  court  shall  cause  the  reasons  for  its  action  to  be  set 
forth  at  large  on  the  record  in  the  case." 

It  would  seem  the  congress  had  in  view  the  provisions  in  this 
very  chapter,  for  the  minimum  penalty  in  all  other  criminal  cases 
is  extremely  low;  and,  while  it  is  not  a  part  of  the  record  of  this 
ease,  it  is  a  fact  well  known  to  every  attorney  appearing  in  these 
cases  that  the  court  has  repeatedly  exercised  the  power  by  that 
section  vested  in  it,  and  has  imposed  a  minimum  fine  of  but  one 
dollar  in  many  cases  arising  under  the  provisions  of  this  chapter. 
In  view  of  the  existence  of  this  law,  the  plaintiffs  can  have  noth- 
ing to  fear  from  the  severe  penalties  imposed  if  they  are  acting  in 
good  faith,  and  with  an  honest  purpose  to  test  the  constitutionality 
of  the  law,  intending,  if  the  same  shall  be  sustained,  to  then  com- 
ply with  its  provisions. 

As  to  those  persons  appearing  by  protests  only,  it  is  the  anomal- 
ous contention  that  the  papers  on  file  are  both  applications  for  and 
protests  against  the  issuance  of  licenses;  that  is  to  say,  they  are 
applications  for  license  if  the  court  shall  determine  that  the  busi- 
nesses engaged  in  by  the  plaintiffs,  respectively,  subject  them  to 
the  payment  of  a  tax;  and  they  are  protests  on  the  ground  that  the 
several  lines  of  business  engaged  in  by  protestants  are  not  subject 
to  license  and  taxation,  principally  because  the  law  attempting  to 
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impose  the  tax  is  unconstitutional  and  void.  It  is  further  contend- 
ed by  them  that  in  passing  upon  all  applications  for  license  under 
this  law  the  court  acts  judicially,  and  therefore  has  the  right  to  and 
must  pass  upon  the  constitutionality  of  the  law  itself.  It  is  not 
necessary  to  determine  whether,  in  passing  upon  applications  for 
license,  the  court  acts  judicially;  for,  if  we  concede  that  it  does  so 
act,  it  is  nevertheless  perfectly  clear  that  the  petitioner  can  only 
allege  in  his  petition  those  things  required  by  the  act  itself  to  be 
set  up,  showing  the  applicant  to  be  entitled  to  the  license  prayed 
for,  and,  if  extrinsic  matter  is  pleaded,  such  as  denying  the  con- 
stitutionality of  the  law  itself,  the  court  is  not  required,  nor,  in  our 
judgment,  permitted,  to  take  judicial  notice  of  such  extrinsic  mat- 
ter. An  officer  authorized  to  issue  marriage  licenses  may  be  said 
to  act  judicially  in  determining  whether  the  facts  set  up  by  the  ap- 
plicant for  such  license  entitle  him  to  receive  the  same,  but  it 
would  hardly  be  contended  that  the  applicant  could  deny  the  con- 
stitutionality of  the  law  governing  such  matters,  and  require  the 
officer  to  determine  that  question.  If  this  were  a  court  of  last  re- 
sort, we  might  feel  constrained  to  seek  some  means  by  which  the 
constitutionality  of  the  law  might  be  passed  upon.  The  issue 
should  be  settled  at  the  earliest  possible  moment.  But  we  are  pow- 
erless to  finally  settle  it,  even  if  we  wpuld,  and  we  do  not  believe 
the  question  is  legally  before  us.  The  giving  to  every  one  who  may 
feel  himself  aggrieved  the  right  to  enjoin  payment  of  a  tax  im- 
posed upon  him  by  the  congress  is  fraught  with  so  much  danger, 
and  it  is  so  at  variance  with  the  policy  of  our  government  and  the 
decisions  of  our  courts,  that  we  do  not  feel  warranted  in  seeking  for 
reasons  to  justify  the  taking  of  jurisdiction  in  these  cases,  even  if 
any  could  be  found.  The  demurrers  to  the  three  bills  will  be  sus- 
tained; and  as  to  the  protests,  in  so  far  as  they  can  be  construed 
as  an  application  for  license  for  the  respective  businesses  named, 
they  will  be  sustained.  The  protests  will  be  ignored,  and,  unless  an 
appeal  shall  be  taken  from  the  decree  rendered  in  conformity  with 
this  opinion  within  the  time  prescribed  by  law,  the  clerk  will  be 
directed  and  ordered  to  pay  into  the  United  States  treasury  the  sev- 
eral sums  of  money  paid  into  the  registry  of  this  court  by  the  re- 
spective complainants  and  protestants.  Let  a  decree  be  entered 
in  conformity  herewith. 


SOUTHERN  COTTON-OIL  CO.  v.  HEFLIN. 

(Circuit  Court  of  Appeals,  Fifth  arcult    January  23,  1900.) 

No.  843. 

Balb— Breach  of  Contract— Measure  of  Damagb& 

Plaintiff,  who  was  manufacturing  out  of  cotton  seed,  by  the  same  pro- 
cess, oU,  meal,  cake,  hulls,  and  lint,  all  marketable  products,  sold  to  de- 
fendant, at  a  fixed  price  per  ton,  all  the  cake  and  meal  to  be  produced  by 
the  miU  during  the  year.  After  receiving  part  of  It,  defendant  gave  notice 
that  he  would  not  accept  any  more,  but  plaintiff  continued  to  manufacture 
it,  and  tendered  the  balance,  which  defendant  refused.  HM,  that  the 
measure  of  damages  was  the  difference  between  the  market  yalue  and  the 
contract  price.  ^  t 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

This  salt  was  instituted  In  the  district  court  of  WaUer  county,  Tex.,  on 
April  31,  1895,  from  which  it  was  removed  to  the  United  States  circuit  court 
for  the  Basteru  district  of  Texas,  sitting  at  Qalveston,  in  August,  1895.  The 
plaintiff  in  error  was  a  corporation  chartered  in  the  state  of  New  Jersey, 
and  owning  a  cotton-seed  oil  mill  situated  at  Houston,  Tex.,  at  which  mill 
it  made  the  products  of  cotton  seed  from  year  to  year.  This  was  a  suit  in- 
stituted against  the  defendant  in  error  upon  the  foUowing  contract: 

"PhUadelphia,  April  12,  1894. 

"R.  L,  Heflln,  Esq. — ^Dear  Sir:  We  have  this  day  sold  you  aU  the  prime 
cotton-seed  cake  and  meal  made  at  our  Houston  (Texas)  mill  during  the  sea- 
son conunenclng  September  1,  1894,  and  ending  March  31,  1895;  we  guaranty- 
ing a  minimum  quantity  of  six  thousand  (6,000)  tons,  and  you  not  being  re- 
quired to  receive  a  maximum  quantity  of  mor^  than  ten  thousand  (10,000) 
tons.  Any  excess  of  ten  thousand  tons  to  be  at  your  option.  All  at  the  price 
of  eighteen  dollars  ($18)  per  ton  of  two  thousand  pounds,  free  on  board  cars 
at  our  Houston  (Texas)  miU.  Same  to  be  packed  in  good,  merchantable  sacks, 
and  marked  or  branded  as  ordered.  Terms,  sight  draft  biU  of  lading  attached. 
Shipments  as  fast  as  made  and  ordered.  It  is  distinctly  understood  that  we 
are  to  have  the  privilege  at  all  times  during  the  season  above  stated  of  supply- 
ing our  local  demands  for  cattle  feeding  at  Houston,  Texas,  and  our  jobbing 
trade  for  consumption  at  that  and  other  Texas  points.  It  is  also  a  condition 
of  this  contract  that,  in  case  of  accident  to  said  mill  by  fire  or  act  of  God, 
such  as  may  prevent  our  making  the  quantity  guarantied  by  us  during  the 
season  above  stated,  this  contract  shall  be  void  as  to  any  part  unfilled  in 
consequence  of  such  accident  It  is  further  agreed  and  made  part  of  this 
contract  that  we  shall  not  be  required  to  furnish  more  than  three-quarters 
of  the  total  quantity  delivered  in  meal,  unless  at  our  option. 

"Yours,  truly,  The  Southern  CJotton-Oil  CJompany. 

"By  Henry  O.  Butcher,  Prest. 

"I  hereby  accept  the  above.  B.  L.  Heflln." 

When  Heflln  signed  and  returned  the  contract,  he  wrote,  on  April  15,  1894, 
to  the  president  of  the  Southern  Cotton-Oil  Ck)mpany  as  foUows: 

"Tours  of  the  12th  Inst.,  Inclosing  contracts,  received.  Same  are  in  order, 
except  as  to  shipments. .  After  the  words,  'shipn^euts  as  fast  as  made,'  I  have 
added,  *and  ordered,'  and  I  now  here  agree  that  the  mill  shall  not  be  without 
shipping  orders  at  any  time  longer  than  ten  days  maximum,  and  for  any  excess 
I  wiU  pay  both  Interest  and  insurance  to  date  I  give  such  orders.  This  is  only 
fair,  for,  without  any  such  stipulation  last  year,  this  mill  had  shipping  orders 
always  ahead  of  its  production,  except  twice,  and  then  not  a  whole  week  was 
it  without  them.    •    •    •" 

The  declaration  alleges  that  the  plaintiff,  in  pursuance  of  Its  contract,  deliv- 
ered 2,084  tons  of  meal  in  September,  for  which  the  defendant  paid  in  fuU; 
that  the  plaintiff  delivered  1,904  tons  in  October,  for  which  the  defendant  paid 
$15  a  ton,  leaving  $3  a  ton  unpaid;  and  that  the  plaintiff  tendered  the  balance, 
6,012  tons,  in  pursuance  of  the  terms  of  the  contract,  which  the  defendant  re- 
fused to  accept  and  pay  for.  This  suit  was  brought  to  recover  $5,712,  being  $3 
a  ton  due  on  the  1,904  tons,  with  interest  from  October  31,  1894;  and  for  $39,- 
047.94,  the  difference  between  the  market  price,  $11.50,  at  which  the  plaintiff 
was  compeUed  to  sell  the  6,012  tons,  and  the  contract  price,  $18^  which  the  de- 
fendant refused  to  pay.  These,  together  with  some  expenses  for  insurance 
and  for  storage  and  handling  the  meal,  aggregating  about  $2,000,  constituted 
the  cause  of  action  on  the  part  of  the  plaintiff.  The  defendant  defended  on  the 
ground  that  the  1,904  tons  were  not  '*prime  cottcm-seed  cake  or  meal";  that 
$15  was  the  full  value  thereof;  and  that  the  defendant  was  not  compelled  to 
take  the  6,012  tons,  because  the  defendant,  on  October  31,  1894.  being  thereunto 
Justified  by  the  faUure  of  the  plaintiff  to  deliver  meal  according  to  the  stand- 
ard of  the  contract,  gave  notice  to  the  plaintiff  that  he  revoked  and  canceled 
the  contract,  and  would  not  abide  by  its  terms  any  longer.  The  case  was  tried 
before  the  court  and  a  Jury  at  the  Mardi  term  of  the  circuit  court  at  Galves- 
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ton,  and  there  was  a  verdict  for  the  plaintiff,  on  March  7,  1889,  for  the  sum 
of  9Sf712,  being  $3  a  ton  on  1,904  tons,  with  6  per  cent,  interest  from  Novem- 
ber 1,  1894.  The  following  extract  from  the  charge  of  the  court  recites  the 
facts  necessary  to  be  stated,  and  also  shows  the  material  question  of  law  in 
the  case:  "This  case  was  brought  by  the  plaintiff,  the  Southern  Cotton-Oil 
Company,  against  R.  L.  Heflin,  charging,  substantially,  that  in  April,  1894, 
plaintiff  lind  defendant  entered  into  a  contract  by  which  defendant  purchased 
from  plaintiff  its  output  of  meal  for  the  season  of  1894-1896,  commencing 
September  1,  1894,  and  ending  March  31,  1895,  for  not  less  than  6,000  tons  of 
meal,  and  not  more  than  10,000  tons,  and  any  overplus  of  10,000  tons  being 
at  the  option  of  the  defendant  at  the  contract  price  of  $18  per  ton  free  on 
board  cars  at  Houston.  The  defendant  has  alleged  a  specific  agreement  be- 
tween himself  and  the  plaintiff  in  regard  to  the  quality  of  this  meal  and  put- 
ting in  these  meshes.  That  should  h&ve  been  determined  by  your  special  find- 
ings against  the  defendant.  Under  the  undisputed  evidence  in  this  case  there 
are  two  thousand  and  eighty-four  tons  of  the  meal  that  were  contracted  for 
that  were  received  and  paid  for  by  the  defendant.  It  Is  true  that  some  com- 
plaint was  made  by  the  defendant  that  it  was  found,  after  the  meal  had  gone 
abroad,  there  was  some  complaint  in  regard  to  It,  and  it  was  settled  for  there- 
after. That  is  out  of  this  case.  There  were  one  thousand  nin€  hundred  and 
four  tons  of  meal  received  by  the  defendant,  who  refused  to  receive  it  under 
the  contract,  at  the  contract  price,  because  he  said  it  was  not  the  kind  of  meal 
contracted  for.  Thereupon  the  plaintiff  and  the  defendant  agreed  that  the  de- 
fendant should  take  the  meal  and  pay  $15  a  ton,  which  he  did,  and  the  ques- 
tion between  them  of  the  $3  a  ton  should  be  thereafter  determined;  and,  if  It 
was  determined  that  the  meal  was  up  to  the  quality  called  for  in  the  contract, 
which  was  prime  cotton-seed  meal,  the  defendant  would  owe  them  $8  a  ton, 
and,  if  not  up  to  the  standard  contracted  for,  he  would  not  owe  them  $3  a  ton. 
That  was  substantially  the  understanding  between  the  parties.  Thereafter,  my 
recollection  is  that  on  October  31st  the  defendant,  Heflin,  gave,  the  plaintiff 
notice  that  he  would  not  take  any  more  of  the  meal;  that  it  was  not  up  to 
the  standard,  and  could  not  be  made  up  to  the  standard,  with  the  appliances 
they  had.  That  is  my  understanding  of  the  effect  of  that  letter.  The  plain- 
tiff claims  that  it  made  all  the  meal  up  to  ten  thousand  tons,  aujl  it  sues  for 
$3  a  ton  on  one  thousand  nine  hundred  and  four  tons,  and  it  sues  for  $6.50  a 
ton  on  six  thousand  and  twelve  tons,  and  sues  for  interest  and  insurance,  basing  * 
it  upon  a  contract  or  letter  not  embraced  in  the  contract,  but  a  letter  written 
by  Mr.  Heflin,  stating  if  the  meal  was  not  shipped  out  as  fast  as  made  on  the 
10-day  clause  about  shipping  orders,  that  he  would  pay  the  insurance  and 
interest.  Therefore  the  determining  question  in  this  case  is  the  question  of 
the  measure  of  damages  in  the  event  the  contract  was  breached.  It  is  a  very 
doubtful  question,  but  my  Judgment  of  the  matter  is  that  the  plaintiff  in  this 
action  has  mistaken  his  remedy  on  the  measure  of  damages.  The  plaintiff 
sold  this  meal  for  $11.50  a  ton,  and  charged  the  defendant  with  the  difference 
between  that  and  the  contract  price.  A  notice  that  he  would  not  take  any 
more  of  this  meal  would  not  comply  with  the  contract  The  defendant  did 
not  escape  liability,  provided  the  plaintiff,  in  its  action,  asserted  the  right  meas- 
ure of  damages.  But  when  it  was  notified  by  the  defendant  that  he  would 
not  take  any  more  of  the  meal,  then,  in  that  case,  the  subsequent  making  of 
the  meal  was  a  matter  which  the  plaintiff  was  making  for  its  own  account, — 
had  a  right  to  sell  it  to  whom  it  wanted.  But  at  the  expiration  of  March  31st 
it  had  a  right  to  bring  its  action  against- the  defendant  for  such  profits  as  it 
would  have  made  by  the  defendant  complying  with  the  contract  and  taking  the 
meal  at  $18  a  ton.  But  it  does  not  assert  any  such  measure  of  damages  here. 
It  claims  the  right  to  enforce  the  contract  whether  the  defendant  wants  it 
enforced  or  not,  and  it  claims  the  right  to  sell  the  article,  charging  the  de- 
fendant with  the  difference  in  price  realized  on  the  sale  of  the  six  thousand  and 
twelve  tons  and  the  contract  price.  I  do  not  think  that  is  the  measure  of 
damages.  Therefore  you  will  not  regard  the  six  thousand  and  twelve  tons 
in  this  case,  and  all  that  fs  left  for  you  to  consider  is  the  one  thousand  nine 
htmdred  and  four  tons.*'  The  plaintiff  duly  excepted  to  that  part  of  the  charge 
relating  to  the  6,012  tons  and  the  measure  of  damages,  and  also  excepted  to 
the  refusal  to  give  special  charges  presenting  the  theory  contended  for  by 
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the  plaintiff,  which  Is  fully  stated  In  the  opinion.  The  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  $5,712,  with  Interest  from  November  1,  1894,  and 
judgment  was  entered  for  that  sum.  The  plaintiff  brings  the  case  to  this 
''ourt  on  writ  of  error.  The  material  error  assigned  is  that  the  circoit  court 
erred  in  the  charge  as  to  the  measure  of  damages. 

J.  O.  Hutcheson  (Hutcheson,  Campbell  &  Meyer  and  Jas.  B.  & 
Chas.  J.  Stubbs,  on  the  brief),  for  plaintiff  in  error. 
F.  Charles  Hume,  for  defendant  in  error. 

Before  PARDEE,  McCORMIOK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  is  a  suit  for  damages  for  breach  of  a  contract.  The  mate- 
rial question  in  the  case  relates  to  the  measure  of  damages.  By 
the  contract  dated  April  12,  1894,  the  Southern  Cotton-Oil  Com- 
pany, the  plaintiff  in  error,  sold  to  R.  L.  Heiiin,  the  defendant  in 
error,  all  tiie  prime  cotton-seed  cake  and  meal  made  at  the  mill 
of  the  former  at  Houston,  Tex.,  during  the  season  beginning  on 
September  1,  1894,  and  ending  on  March  31,  1895,  at  f  18  a  ton  of 
2,000  pounds,  free  on  board  cars  at  Houston.  The  plaintiff  guaran- 
tied a  minimum  quantity  of  6,000  tons,  and  Hefii!n  was  not  required 
to  receive  more  than  10,000  tons.  The  cake  and  meal  were  to  be 
packed  in  good,  merchantable  sacks,  and  marked  or  branded  as  or- 
dered. The,  defendant  agreed  that  the  plaintiff  should  not  be  with- 
out shipping  orders  at  any  time  longer  than  10  days,  and  that  for 
any  excess  (over  10  days)  he  should  pay  both  interest  and  insurance 
to  the  date  of  the  orders.  2,084  tons  of  meal  were  delivered  by 
the  plaintiff  to  the  defendant  under  the  contract,  and  were  duly 
•paid  for.  1,904  tons  were  afterwards  delivered  in  like  manner, 
but  Heflin  claimed  that  the  meal  was  not  prime,  and  paid  only  f  15 
a  ton  for  it.  6,012  tons  were  afterwards  made,  and  tendered  by 
the  plaintiff  to  the  defendant  under  the  contract,  which  the  latter 
refused  to  take,  and  the  meal  was  then  sold  by  the  former  at  public 
sale,  after  notice  to  the  latter,  and  it  brought  the  then  market 
price  of  |11.50  a  ton.  The  plaintiff  was  engaged  in  the  business, 
and  had  been  for  several  years,  of  producing  oil,  meal,  hulls,  and 
lint  from  cotton  seed.  The  6,012  tons  of  meal  were  made  after  no- 
tice by  the  defendant  to  the  plaintiff  that  th^  meal  would  not  be  re- 
ceived. 

The  first  count  in  the  declaration  is  for  the  difference  between 
f  15  a  ton  and  $18*  a  ton  on  the  1,904  tons  delivered  under  the  con- 
tract, but  not  fully  paid  for.  The  plaintiff,  under  the  ruling  of  the 
circuit  court,  had  verdict  and  judgment  for  the  difference,  f 5,712, 
with  interest,  and  the  questions  relating  to  that  breach  of  the  con- 
tract are  eliminated.  There  is  also  a  count  for  damages  for  the 
failure  and  refusal  of  the  defendant  to  accept  the  6,012  tons,  the 
price  of  which,  by  the  contract,  being  |18  a  ton.  The  plaintiff  sold 
it,  after  notice  to  the  defendant,  at  auction,  for  f  11.50  a  ton,  which 
is  shown  to  have  been  the  market  price.  The  plaintiff  claimed  and 
sued  for  f39,047.94,  the  difference  between  the  contract  price  and 
the  market  price.    The  plaintiff  recovered  nothing  on  this  count  in 
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its  dedaration.  The  learned  judge  who  presided  in  the  circuit 
court  was  of  opinion,  and  so  instructed  the  jury,  that  the  difference 
between  the  contract  price  and  the  market  price  of  the  6,012  tons 
was  not  the  proper  measure  of  damages.  The  correct  measure  of 
damages,  the  learned  judge  held,  wa&  the  profit  which  the  plaintiff 
would  have  made  if  the  defendant  had  received  the  meal  at  the  con- 
tract price.  The  jury  was,  therefore,  instructed  to  disregard  the 
claim  for  |39,047.94.  The  court  also  held,  in  effect,  that  the  de- 
fendant's notice  to  the  plaintiff  that  he  would  not  accept  the  meal 
ended  the  contract.  The  idea  is  that  the  damages  must  be  fixed 
by  the  condition  of  things  at  the  date  of  the  notice,  because  the  no- 
tice itself  was  a  breach  of  the  contract.  It  is  true  that  the  plaintiff 
could  have  acted  on  the  notice,  and  treated  it  as  terminating  the 
contract;  but  it  was  not  compelled  to  do  so.  It  had  the  right  to 
hold  to  the  contract  as  still  in  force,  and  tender  the  meal  accord- 
ing to  the  contract.  If  the  plaintiff  had  been  building  a  house  for 
the  defendant,  or  cleaning  and  repairing  paintings  for  him,  or,  to 
use  a  comprehensive  phrase,  if  his  contract  had  been  one  to  do  work 
and  labor,  an  unequivocal  notice  to  quit  work  would  have  fixed  the 
period  of  the  breach  and  the  time  from  which  to  assess  damages. 
But  the  contract  was  an  executory  contract  of  sale,  and  the  pur- 
chaser cannot,  by  his  action  alone,  deprive  the  vendor  of  any  of 
the  benefits  of  such  contract.  In  such  case  the  refusal  of  the  pur- 
chaser to  take  the  goods  must  be  unequivocal,  and  ^^must  have  been 
acted  on  by  the  plaintiff";  otherwise,  the  refusal  in  advance  of  the 
time  for  delivery  does  not  fix  the  period  for  assessing  the  dam- 
ages. In  Smoot's  Case,  15  Wall.  36,  48,  21  L.  Ed.  107,  the  court, 
quoting  Benjamin  on  Sales,  said: 

"A  mere  assertion  that  the  party  wlU  be  unable  or  will  refuse  to  perform 
his  contract  is  not  sufficient  It  must  be  a  distinct  and  unequiyocal  absolute 
refusal  to  perform  the  promise,  and  must  be  treated  and  acted  upon  as  such  by 
the  party  to  whom  the  promise  was  made;  for,  If  he  afterwards  continue  to 
urge  or  demand  a  compliance  with  the  contract,  it  is  plain  that  he  does  not 
understand  It  to  be  at  an  end." 

The  supreme  court,  in  the  case  cited,  in  commenting  on  the  English 
decisions,  clearly  affirmed  the  rule  that,  in  the  case  of  an  executory 
contract  of  sale,  where  the  defendant  had  agreed  to  receive  and 
pay  for  wheat,  and  who  gave  notice  that  he  would  not  receive  it, 
the  measure  of  damages  would  not  be  governed  by  the  price  of  wheat 
at  the  time  of  the  notice,  but  by  its  value  at  the  time  of  the  tender. 
In  the  case  of  Dingley  v.  Oler,  117  U.  S.  490,  503,  6  Sup.  Ot.  854, 
29  L.  Ed.  988,  the  court  says: 

"The  words  or  conduct  relied  on  as  a  breach  of  the  contract  by  anticipation 
must  amount  to  a  total  refusal  to  perform  it;  and  that  does  uot,  by  itself, 
amount  to  a  breach  of  the  contract  unless  so  acted  upon  and  adopted  by  the 
other  party." 

When  the  defendant  gave  notice  that  he  would  not  receive  the 
meal,  he  could  not  have  complained  if  th^  plaintiff  had  acted  upon 
the  notice,  and  sued  him  at  once.  But  he  could  not  require  the 
plaintiff  to  recede  from  its  contract.  The  plaintiff  had  a  vested  right 
m  the  contract  to  deliver  the  meal  sold  at  the  time  fixed  by  the  agree- 
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ment,  and  no  notice  of  the  defendant  could  deprive  it  of  this  right. 
This  seems  well  settled  by  authority.  Kadish  v.  Young,  108  111.  175, 
178;  Bailway  Co.  v.  Richards,  152  111.  69,  100,  38  N.  E.  773,  30  L. 
R.  A.  33;  Marks  v.  Van  Eeghen,  30  C.  C.  A.  208,  85  Fed.  855;  Sedg. 
Dam.  (6th  Ed.)  §  284;  Zuck  v.  McClure,  98  Pa.  St.  541;  Cooper  v. 
Young,  22  Ga.  269. 

The  contention  of  the  plaintiff  is  that  the  proper  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the  cotton-seed 
meal  and  the  contract  price.  If  this  contention  is  right,  the  in- 
structions given  to  the  jury  were  erroneous.  The  learned  counsel 
for  the  defendant  correctly  says: 

"It  Is  not  the  concern  of  the  defendant  to  define  and  maintain,  as  applicable 
to  the  case  presented,  the  true  measure  of  damages.  It  is  enough  for  him  to 
meet  the  claim  of  the  plaintiff  that  the  measure  contended  for  by  It  Is  the  true 
one." 

It  is  not  denied,  however,  by  counsel  for  defendant,  that  on  proper 
suit  the  plaintiff  was  entifled  to  damages  in  some  measure  for  the 
breach  in  question.  The  learned  judge  who  tried  the  case  in  the 
circuit  court  so  held.  He  directed  a  verdict  against  the  plaintiff 
as  to  the  breach  in  question,  because  it  had  mistaken  the  measure 
of  damages.  He  charged  the  jury:  "It  is  a  very  doubtful  question, 
but  my  judgment  of  the  matter  is  that  the  plaintiff  in  this  action 
has  mistaken  his  remedy  on  the  measure  of  damages.^  Notwith- 
standing his  disclaimer  of  the  burden  of  stating  the  true  rule  of 
damages  in  the  case,  it  appears  from  the  argument  of  counsel  for 
the  ddfendant  that  the  rule  he  thinks  should  govern  is  that  the  dam- 
ages should  be  measured  by  the  difference  between  the  amount  it 
would  cost  the  plaintiff  to  make  and  deliver  the  meal  and  the  con- 
tract price;  that  is,  that  the  plaintiff  should  prove  and  recover  the 
profit  it  would  have  made  if  there  had  been  no  breach  of  the  con- 
tract. We  will  state  the  two  contentions  side  by  side,  so  as  to  pre- 
sent both  theories.  The  defendant  contends  that  his  notice  that  he 
would  not  accept  the  meal  ended  the  contract;  that,  admitting  his 
liability  for  damages,  the  following  is  the  rule  for  assessing  ti^em: 

"The  measure  of  damages  upon  articles  covered  by  such  a  contract,  for 
which  no  materials  had  been  bought,  and  upon  which  no  worls  had  been  ex- 
pended, at  the  time  of  the  breach,  is  the  difference  between  the  amount  it  would 
cost  the  manufacturer  to  make  and  deliver  them  and  their  contract  price,  if 
that  price  is  greater  than  the  cost" 

The  plaintiff  contends  that  the  defendant's  notice  that  he  would 
not  accept  the  meal  did  not  end  the  contract;  that  the  plaintiff 
could,  at  its  option,  notwithstanding  the  notice,  still  keep  the  con- 
tract in  force,  make  and  tender  the  meal  according  to  the  contract; 
and,  having  done  so,  that  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price,  the  former  price 
being  the  higher.  What  the  law  aims  at  in  all  cases  is  to  do  jus- 
tice between  the  litigants,  and  a  just  measure  of  damages  is  one 
which  affords  compensation,  and  only  compensation.  In  the  case 
of  a  breach  of  contract  for  work  and  labor  done  and  materials  fur- 
nished the  rule  is  plain.  The  measure  of  damages  in  such  case, 
where  the  employer  stops  the  work,  and  the  workman  or  contractor 
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sues,  is  (1)  his  outlay  and  expenses,  less  the  value  of  materials  on 
hand;  (2)  the  profits  he  might  have  realized  by  performance.  The 
first  item  he  may  recover  in  all  cases*  The  second  he  may  recover 
when  the  profits  are  the  direct  fruit  of  the  contract,  and  not  too«  re- 
mote or  speculative.  U*  S,  v.  Behan,  110  U.  S.  838,  4  Sup.  Ot.  81, 
28  L.  Ed.  168.  If  one  who  has  contracted  to  build  a  creamery  is 
notified  not  to  build  it,  he  cannot  go  on  and  build  it,  regardless  of 
the  notice,  and  recover  the  contract  price.  Davis  v.  Bronson  (N.  D.) 
50  N.  W.  836,  16  L.  R.  A.  655.  In  Qark  v.  Marsiglia,  1  Denio,  317, 
the  plaintiff,  an  artist,  was  employed  to  clean  and  repair  certain 
pictures,  the  property  of  the  defendant.  The  defendant,  before  the 
work  was  completed,  notified  the  plaintiff  not  to  perform  the  work. 
It  was  held  that  the  plaintiff  could  not  recover  the  whole  amount 
agreed  on  for  the  work,  but  only  compensation  for  such  injury  as 
he  had  received  by  the  bi^each  of  the  contract.  Prom  these  cases 
it  is  seen  that  the  measure  of  damages  contended  for  by  the  defend- 
ant is,  in  the  main,  correct,  when  applied  to  a  suit  for  damages  for 
a  breach  of  a  contract  to  build  a  house,  or  when  applied  to  a  con- 
tract for  work  and  labor.  What  is  the  rule  for  the  breach  of  a  con- 
tract of  sale?  In  2  Benj.  Sales  (3d  Ed.)  p.  1075,  §§  1011,  1012,  it  is 
said: 

"Where  a  contract  to  deliver  goods  at  a  certain  price  is  broken,  the  proper 
measure  of  damages,  in  general,  is  the  difference  between  the  contract  price 
and  the  market  price  of  such  goods  at  the  time  when  the  contract  is  broken, 
because  the  purchaser,  having  his  money  in  his  hands,  may  go  into  the 
market  and  buy.  So,  if  a  contract  to  accept  and  pay  for  goods  is  broken,  the 
same  rule  may  be  properly  applied,  for  the  seller  may  take  his  goods  into  the 
market,  and  obtain  the  current  price  for  them.  The  date  at  which  the  con- 
tract is  considered  to  have  been  broken  is  that  at  which  the  goods  were  to 
have  been  delivered,  not  that  at  which  the  buyer  may  give  notice  that  he  in- 
tends to  break  the  contract,  and  to  refuse  accepting  the  goods." 

In  McLean  v.  Bichardson,  127  Mass.  339,  the  plaintiff  had  sold 
hides  to  the  defendant,  which  he  refused  to  receive.  On  suit  for 
damages  for  breach  of  the  contract  it  was  held  that  the  measure  of 
damages  was  the  difference  between  the  contract  price  and  the  price 
received  on  the  resale  of  the  hides.  In  Dustan  v.  McAndrew,  44 
N.  Y.  72,  on  similar  facts,  it  was  held  that,  on  the  purchaser's  re- 
fusal to  take  the  property,  the  vendor  could  sell  it,  after  notice  to 
the  purchaser,  and  recover  the  difference  between  the  contract  price 
and  that  realized  on  the  sale.  That  the  measure  of  .damages  for 
the  refusal  of  a  vendee  to  take  the  goods  is  the  difference  between 
the  market  price  and  the  contract  price  seems  well  settled  by  au- 
thority. Waples  V.  Overaker,  77  Tex,  7,  13  S.  W.  527;  Sedg.  Meas. 
Dam.  (8th  Ed.)  §  753;  Id.  (6th  Ed.)  p.  340,  §  284;  Suth.  Dam.  (2d  Ed.) 
647;  Wood,  Mayne,  Dam.  §  150;  Chit.  Cont.  (11th  Am.  Ed.)  p.  1079. 
The  authorities  indicate  that  one  rule  as  to  damages  would  apply 
if  the'  contract  in  this  case  be  one  for  work  and  labor,  and  that  an- 
other would  apply  if  it  be  an  executory  contract  of  sale.  Is  the  con- 
tract in  question  here  one  of  sale,  or  is  it  one  for  work  and  labor? 
It  is  true  that  work  was  to  be  done  to  convert  the  cotton  seed  into 
meal,  but  this  was  to  be  done  by  the  manufacturer  on  his  own  ma- 
terial to  prepare  it  for  market.    If  the  cotton-seed  meal  had  been^r©-        t 
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ceived,  and  suit  had  been  br6ught  to  obtain  payment,  would  the 
action  have  been  for  work  and  labor  done  or  for  goods  S0I4?  Clearly, 
no  recovery  could  be  had  for  work  and  labor,  because  the  work  was 
done  on  plaintiff's  material,  and  for  itself.  If  the  contract  is  such 
that  a  chattel  is  ultimately  to  be  delivered  by  the  plaintiff  to  the 
defendant,  when  it  has  been  delivered  the  action  would  be  for  the 
sale  of  the  chattel,  and  not  for  work  and  labor  done.  Lee  v.  Grifftn, 
30  Law  J.  Q.  B.  252;  1  Benj.  Sales  (3d  Ed.)  §  116.  'Trom  the  very 
definition  of  a  sale,  the  rule  would  seem  to  be  at  once  deducible  that, 
if  the  contract  is  intended  to  result  in  transferring  for  a  price  from 
B.  to  A.  a  chattel  in  which  A.  had  no  previous  property,  it  is  a  con- 
tract for  the  sale  of  a  chattel."    1  Benj.  Sales  (3d  Ed.)  §  117. 

The  case  of  Masterton  v.  Mayor,  etc.,  7  Hill,  61,  has  been  quoted 
approvingly  more  than  once  by  the  supreme  court  of  the*  United 
States.  We  find  the  case  cited  in  both  briefs  in  the  present  case. 
That  case  sheds  much  light  on  the  question  contested  here.  The 
plaintiffs  contracted  to  procure,  manufacture,  and  deliver  all  the 
marble  necessary  for  a  certain  public  building,  in  consideration 
whereof  the  defendants  agreed  to  pay  the  plaintiffs  a  specified  sum 
in  installments  as  the  work  progressed.  Some  of  the  marble  was 
delivered  and  paid  for.  The  defendants  then  stopped  building,  and 
notified  the  plaintiffs  that  they  would  not  take  any  more  of  the 
marble.  It  will  be  seen  at  once  that  the  case,  in  some  of  its  features, 
is  strikingly  like  the  case  at  bar.  The  court  held,  in  a  suit  for 
damages  for  breach  of  the  contract,  that  the  measure  of  damages 
"was  the  difference  between  what  the  performance  would  have  cost 
the  plaintiffs  and  the  price  which  the  defendants  had  agreed  to  pay." 
That  is  the  rule  which  counsel  for  the  defendant  contends  for. 
Without  referring  to  other  differences  in  the  two  cases,  there  is 
one  thought  running  through  the  opinion  quoted  that  shows  that 
on  the  facts  of  the  present  case  the  New  York  court  would  have 
applied  a  different  rule.  The  opinion  shows  that  the  rule  as  to 
damages  adopted  in  that  case  was  forced  on  the  court  by  the  fact 
that  the  marble  had  no  well-ascertained  market  value.  We  first 
quote  from  the  opinion  the  comments  of  the  court  on  the  English 
cases  stating  the  general  rule,  and  then  the  reasons  given  for  de- 
parting from  it: 

"In  Boorman  v.  Nash,  0  Bam.  &  C.  145,  it  appeared  that  the  defendant  con- 
tracted In  November  for  a  quantity  of  oil,  one-half  to  be  delivered  to  him  In 
February  following,  and  the  rest  In  March;  but  he  refused  to  receive  any  part 
of  it.  And  the  court  held  that  the  plaintiff  was  entitled  to  the  difference  be- 
tween the  contract  price,  and  that  wnlch  might  have  been  obtained  In  market 
on  the  days  when  the  contract  ought  to  have  been  completed.  See  MacLean 
V.  Dunn,  4  Blng.  722.  The  case  of  Leigh  v;  Paterson,  8  Taunt.  540,  was  one 
in  whloh  the  vendor  was  sued  for  not  delivering  goods  on  the  Slst  of  December, 
according  to  his  contract  It  appeared  that  In  the  month  of  October  preceding 
he  had  apprised  the  vendee  that  the  goods  would  not  be  delivered,  at  which 
time  the  market  value  was  considerably  less  than  on  the  31st  of  December. 
The  court  held  that  the  vendee  had  a  right  to  regard  the  contract  as  subsisting 
until  the  3l8t  of  December,  If  he  chose,  and  recover  the  difference  between 
the  contract  price  and  the  market  value  on  that  day.  See,  also,  Gainsford  v. 
Carroll,  2  Bam.  &  C.  624.  ♦  ♦  ♦  The  only  difficulty  or  embarrassment  in 
applying  the  general  rule  grows  out  of  the  fact  that  the  article  In  question 
does  not  appear  to  have  any  well-ascertained  market  value.    But^^s  cannot 
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change  the  principle  which  must  govern,  but  only  the  mode  of  ascertaining  the 
actual  value  of  the  article,  or  rather  the  cost  to  the  party  producing  It  Where 
the  article  has  no  market  value,  an  investigation  into  the  constituent  elements 
of  the  cost  to  the  party  who  has  contracted  to  furnish  it  becomes  necessary; 
and  that,  compared  with  the  contract  price,  will  afford  the  meadore  of  dam- 
ages." 

If  the  cotton-seed  meal  had  no  market  value,  we  might  be  forced 
to  adopt  a  similar  rule  to  i»reyent  a  failure  of  justice.  Such  rale, 
however,  if  feasible  at  all,  would  be  very  difficult  of  application 
here.  The  market  value  of  a  staple  product  is  not  likely  to  be  be- 
low the  cost  of  its  production.  It  is  usually  above.  The  excess  of 
market  value  over  cost  of  production  is  the  margin  of  profit.  If 
the  cost  of  production  was  less  than  the  market  price,  f  11.50  a  ton, 
the  rule  contended  for  by  the  defendant  would  increase,  and  not 
diminish,  his  liability.  Is  not  the  contention,  while  it  is  fairly  legiti- 
mate, really  for  the  purpose  of  applying  a  rule  that  will  make  it 
difficult,  if  not  impossible,  for  the  plaintiff  to  make. the  required 
proof?  The  plaintiff  was  producing  by  the  same  process,  out  of 
the  same  raw  material,  several  marketable  products, — oil,  meal, 
cake,  hulls,  and  Unt.  The  oil  is  the  chief  and  most  valuable  product, 
but  each  product  has  a  market  value.  The  defendant  insists  that, 
to  recover  for  the"  breach  of  the  contract,  the  plaintiff  must  show 
the  profit  it  would  make  on  the  meal  at  the  contract  price,  and  there- 
fore show  what  it  costs  to  make  the  meal.  The  proof  would  be  diffi- 
cult, and  we  know  of  no  settled  rule  by  which  the  costs  of  the  ma- 
terial and  labor  could  be  apportioned  among  the  various  products. 
We  do  not  say  that  damages  could  not  be  sufficiently  proved  to 
allow  a  recovery  on  such  a  basis,  but  we  do  hold  that  the  applica- 
tion of  such  a  rule  in  the  present  case  involves  such  difficulty  and 
uncertainty  that  it  should  not  be  applied  when  a  just  rule  of  easier 
application  exists.  In  Griffin  v.  Colver,  16  N.  Y.  489,  495,  the  court 
said  that: 

"Cases  ilot  Infrequently  occur  •  ♦  •  where  the  amomit  of  damages  may 
be  estimated  In  a  variety  of 'ways.  In  aU  such  cases  the  law  ♦  ♦  ♦  uni- 
formly adopts  that  mode  of  estimating  the  damages  which  is  most  definite  and 
certain."    8  Am.  A  Eng.  Enc.  Law  (2d  Ed.)  611. 

In  applying  rules  as  to  the  measure  of  damages  the  courts  must 
have  regard  to  the  particular  facts  of  the  case  in  question.  Each  case 
is  sui  generis.  The  court  should  not  attempt  to  formulate  rules  in 
one  case  to  govern  all  possible  cases.  It  could  not  be  done  success- 
fully, any  more  than  a  deJSinition  of  fraud  could  be  formulated  to 
cover  all  future  cases.  We  have  commented  on  the  different  rules 
generally  applied  to  cases  of  contract  of  sale  and  of  contract  for 
work  and  labor.  But,  without  disputing  about  names,  let  us  examine 
the  characteristic  features  of  this  case.  The  plaintiff  was  not  making 
one  product  only;  it  was  making  several,  obtained  from  the  same 
perishable  raw  material.  All  were  made  for  sale.  The  meal  sold 
to  the  defendant  was  not  the  chief  product.  When  notified  by  the 
defendant  that  he  would  not  take  the  meal,  the  plaintiff  could  not 
quit  making  it  without  stopping  the  mill  and  abandoning  its  busi- 
ness of  making  the  other  products.  To  do  this  the  plaintiff  would 
violate  its  other  contracts  as  to  oil,  hulls,  and  lint.    The  case  is  not 
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analogous  to  a  contract  to  make  a  soda-water  apparatus,  as  in  Tufts 
V.  Lawrence,  77  Tex.  526,  4  S.  W.  165,  where  only  one  chattel  and 
two  contracting  parties  are  concerned;  nor  is  it  strictly  analogoub 
to  a  contract  to  manufacture  cornshellers,  as  in  Kingman  &  Co. 
V.  Western  Mfg.  Co.,  34  C.  C.  A.  489,  92  Fed.  486,  where  only  one 
thing  is  being  produced  out  of  the  same  raw  material.  Cornshellers, 
or  agricultural  implements,  cannot  be  said  to  have  a  well-estab- 
lished market  value,  like  cotton,  wheat,  or  cotton-seed  meal.  The 
courts  may  say  in  some  cases  that  the  work  should  be  stopped  on 
notice  by  one  party  of  an  abandonment  of  the  contract,  but  in  a  case 
like  the  present  one  it  would  be  in^possible  to  fairly  apply  such  a 
rule.  The  plaintiff  must  go  on  with  its  work,  its  regular  business. 
One  incident  of  its  work  is  to  produce  the  meal.  On  the  defend- 
ant's refusal  to  receive  it  according  to  his  contract,  it  having  fallen 
in  price,  he  is  justly  liable  for  damages,  and  the  fairest  and  most 
certain  measure  of  damages  is  the  difference  between  the  market 
value  and  the  contract  price.  The  circuit  court  erred  in  the  in- 
structions given  the  jury  as  to  the  measure  of  damages.  The  judg- 
ment of  the  circuit  court  is  reversed,  with  instructions  to  grant  a 
new  trial,  and  to  proceed  in  conformity  to  the  opinion  of  this  court 


HANDLE  V.  BAKNARD. 

(Circuit  Court,  B.  D.  Missouri,  B.  D.    February  1,  1000.) 

No.  4,095. 

1.  Action  on  Bond— Pleading— Available  Defense. 

In  an  action  against  the  surety  on  a  bond  for  the  performance  of  a  con- 
tract to  rent,  and  pay  for  the  lease  of,  a  hotel,  which  was  to  be  ready  for 
occupation  by  a  certain  date,  defendant  denied  that  his  principal  failed 
to  pay,  and  alleged  that  there  was  nothing  due;  that  plaintiff  failed  to  com- 
plete and  furnish  the  building  by  the  time  fixed  by  the  contra<ft,  and  that, 
without  defendant's  knowledge  or  consent,  plaintiff's  time  for  completion 
was  extended;  and  that  plaintiff  whoUy  failed  to  keep  his  agreement 
Held  not  to  warrant  the  defense  that  when  the  lease  was  executed  it  was 
agreed,  contrary  to  the  original  contract,  that  lessee  should  furnish  the 
building,  and  defendant  should  allow  him  a  certain  sum  therefor,  to  be 
paid  in  monthly  Installments  In  advance,  or  that,  according  to  the  original 
agreement,  no  sublease  was  to  be  executed,  and  that  the  lease,  as  executed^ 
gave  the  lessee  the  unrestricted  privilege  of  subletting  the  basement. 

2.  Same— Answer- Presentation  of  Issue— Bufficibncy. 

In  an  action  against  a  surety  on  a  bond  for  the  performance  of  a  con- 
tract to  rent,  and  to  pay  for  the  lease  of,  a  hotel,  an  averment  in  the  an- 
swer that  plaintiff  wholly  failed  to  comply  with  the  contract  and  wholly 
failed  to  keep  stipulations  agreed  to,  is  not  sufficiently  specific  to  present 
an  issue  of  fact. 
8.  Same. 

Where  a  surety  for  the  performance  of  a  contract  relies  In  defense  on 
the  obligee's  changes  in  the  contract,  made  by  the  parties  thereto  without 
his  knowledge  or  consent  he  should  distinctly  plead  the  covenants  of  the 
original  contract  which  were  changed. 
4  bAME— What  Interest  Reoovbrable. 

Apart  from  statute.  It  seems  that  Interest  might  be  recovered  on  the 
damages  resulting  from  a  breach  of  the  bond,  from  the  date  of  the  breach 
to  the  date  of  the  Judgment,  even  if  the  same  exceeds  the  penalty  of  the 
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bond;  but  where  the  statute  of  the  state  in  which  the  bond  was  executed 
and  dellyered,  as  constrned  by  the  supreme  court  of  such  state,  forbids  a 
recovery  of  such  interest,  such  statute  and  construction  thereof  will  be 
followed  by  the  itederal  courts. 

McKeighan,  Barclay  &  Watts  and  A'.  W.  Hope,  for  plaintifl. 
Geo.  W.  GHausaigy  for  defendant 

ADAMS,  District  Judge.  Thia  is  an  action  counting  on  a  bond, 
in  tlie  penal  sum  of  f  5,000,  executed  October  29,  1892,  by  the  de- 
fendant as  surety  for  one  A.  C.  Bicksecker,  the  principal  in  the  bond. 
The  petition  shows  that  the  condition  of  the  bond  is  for  the  faith- 
ful performance  of  the  covenants  of  a  certain  contract,  of  even  date 
with  the  bond,  executed  by  and  between  the  plaintiff  and  Bick- 
secker;  and,  by  way  of  alleging  a  breach,  the  plaintiff  avers  that 
in  and  by  the  contract  the  principal  agreed,  among  other  things, 
to  rent  a  certain  building,  situate  in  the  city  of  Chicago,  from  the 
plaintiff  for  a  period  of  183  days,  commencing  on  the  1st  day  of 
May,  1893,  and  to  pay  plaintiff  therefor,  as  rent,  the  sum  of  |140 
for  each  and  every  day  during  the  term,  in  monthly  installments 
in  advance,  on  the  first  business  day  of  each  calendar  month  dur- 
ing said  term,  and  that  Bicksecker  failed  to  pay  the  rent  so  agreed 
to  be  paid  by  him,  in  a  sum  largely  in  excess  of  the  penalty  of  the 
bond.  The  answer  of  the  defendant  admits  the  execution  of  the 
bond,  subject  to  the  condition  already  stated;  admits  that,  among 
other  things,  the  contract  referred  to  in  the  bond  required  Bick-  ^ 
seeker  to  pay  rent  for  the  building  as  alleged  in  the  petition;  denies 
that  Bicksecker  failed  to  pay  the  rent,  and  alleges  that  there  was 
nothing  due  to  plaintiff  from  him  on  account  of  rent  at  the  time 
this  suit  was  instituted;  and,  by  way  of  aflarmative  defense,  the 
defendant  pleads,  in  substance,  as  follows:  That,  according  to  the 
terms  of  the  contract  referred  to  in  the  bond,  the  plaintiff  agreed 
to  build  and  complete  the  building  there  provided  for  on  or  before 
the  1st  day  of  May,  1893,  in  accordance  with  certain  plans  and 
specifications  which  were  made  part  of  the  contract;  that  said 
building,  when  completed,  was  to  contain  140  rooms,  to  be  furnished 
by  the  plaintiff  with  good  and  substantial  bedroom  furniture,  and 
made  fit  for  occupapcy  of  guests,  on  or  before  the  1st  day  of  May, 
1893;  that  plaintiff  did  not  build,  complete,  and  equip  the  build- 
ing on  or  before  'the  1st  day  of  May,  1893,  as  required  by  the  con- 
tract, in  this:  that  he  did  not  on  or  before  that  date  furnish  said 
rooms  with  good  and  substantial  bedroom  furniture,  and  did  not, 
prior  to  that  date,  make  the  rooms  fit  for  occupancy  of  guests. 
And,  further  answering,  the  said  defendant  alleges  as  follows: 

"That  after  the  execution  of  said  contract  of  October  29,  1892,  between  the 
said  Handle  and  said  Ricksecker,  the  said  Randle  and  Bicksecker,  without  the 
knowledge  or  consent  of  this  defendant,  did  vary  and  change  the  said  contract, 
in  this:  that  the  said  Bicksecker  and  Handle  did  agree  that  the  said  building, 
to  be  erected,  built,  and  completed*  according  to  the  said  contract,  on  or  before 
the  Ist  day  of  May,  1893,  should  be  erected,  built,  and  completed  on  a  day 
subsequent  to  said  May  1,  1893,  and  that  said  Bicksecker  and  said  Bandle  did, 
after  the  execution  of  said  bond  of  defendant,  and  without  the  consent  of  de- 
fendant, agree  to  change  said  contract  of  October  29,  1892,  so  that  the  said 
Bandle  should  not  be  obliged  to  furnish  each  of  said  rooms  with  good  and  s^b- 
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stantlal  plain  furniture,  as  bedrooms,  and  make  the  same  fit  for  occopancy  of 
guests,  on  or  before  the  1st  day  of  May,  1893,  and  did  agree  that  In  lieu  there- 
for said  Bandle  would  furnish  said  rooms,  and  make  the  same  fit  for  occu- 
pancy of  guests,  on  a  day  subsequent  to  the  said  1st  day  of  May,  1898,  all 
without  the  consent  of  this  defendant.  Defendant,  further  answering,  states 
that  the  plaintiff  wholly  failed  to  comply  with  the  agreement  entered  Into  by 
him  (plaintiff)  on  October  29,  1892,  with  said  Rlcksecker,  and  that  the  said 
Handle  wholly  failed  to  keep  each  and  every  agreement  by  him  stipulated  to 
be  kept  by  said  contract." 

The  reply  is  a  general  denial. 

I  have  stated  the  substance  of  the  pleadings  in  this  case  because 
of  the  argument  of  counsel  for  the  defendant,  in  his  brief,  in  which  he 
contends  that  by  the  original  agreement,  pursuant  to  which  the  bond 
was  given,  Handle  was  to  furnish  the  chamber  service  for  the 
hotel,  and  that  when  the  lease  v^^as  finally  executed,  on  May  11, 
1893,  it  was  agreed  that  Ricksecker  should  actually  furnish  the 
service,  and  that  the  plaintiff  should  allow  him,  for  supplying  the 
same,  |l,O0O,  to  be  paid  at  the  rate  of  1166.66  per  month  in  ad- 
vance. It  is  also  claimed  in  argument  that  according  to  the  orig- 
inal agreement  no  sublease  was  to  be  made  by  Ricksecker  without 
Handle's  consent,  but  that  the  lease,  as  executed  on  May  11th,  con- 
ferred upon  Bicksecker  unrestricted  privilege  to  sublet  the  base- 
ment for  restaurant  purposes.  I  am  of  opinion  that,  under  the 
pleadings  in  this  case,  no  such  defenses  are  available  to  the  defend- 
ant. The  court's  attention  was  not  called  to  any  such  pretended 
defense  during  the  trial,  and  I  was  not  aware  that  any  such  claim 
would  be  made  until  I  examined  the  briefs  of  counsel  for  the  de- 
fendant preparatory  to  deciding  this  case.  If  such  claim  had  been 
made  at  the  time  of  the  hearing,  I  should  not  have  hesitated  to  rule 
it  out,  and  to  exclude  any  evidence  concerning  it  under  the  plead- 
ings as  they  stand.  The  clause  found  at  the  end  of  the  answer 
of  the  defendant,  already  quoted,  to  the  effect  that  plaintiff  wholly 
failed  to  comply  with  the  agreement  entered  into  by  him  on  October 
29, 1892,  and  that  the  plaintiff  wholly  failed  to  keep  each  and  every 
agreement  by  him  stipulated  to  be  kept  in  said  contract,  is  not 
sufficiently  specific  to  present  an  issue  of  fact.  In  cases  like  this 
it  is  incumbent  upon  the  defendant  to  distinctly  plead  the  cove- 
nants of  the  original  contract  which  were  changed  by  the  principal 
and  obligee  in  the  bond,  upon  which  the  surety  relies  as  a  defense. 
The  sole  issue  of  fact,  therefore,  for  trial  in  this  case  is  whether 
there  was  an  extension  of  time  given  by  Ricksecker  to  the  plaintiff 
to  finish  the  building  which  Ricksecker  was  about  to  rent,  and 
whether  such  agreement  was  known  and  consented  to  by  the  de- 
fendant surety.  The  original  agreement  of  October  29,  1892,  re- 
quired the  plaintiff  to  complete  the  building  in  question  on  or  before . 
May  1, 1893,  and  required  Ricksecker  to  lease  the  same  and  pay  the 
stipulated  rent  therefor;  and  each  of  the  parties  to  the  agreement 
were  required,  by  its  terms  and  provisions,  to  execute  a  bond  con- 
ditioned for  the  faithful  performance  by  them  of  their  respective 
obligations.  There  is  no  doubt  tliat  plaintiff  failed  to  have  the 
building  completed  and  ready  for  occupancy  in  accordance  with  the 
covenants  of  the  contract,  and  there  is  no  doubt  that  Ricksecker, 
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after  being  made  aware  of  the  fact  that  the  plaintiff  conld  not 
fully  complete  the  building  by  May  1st,  came  to  an  understanding 
with  the  plaintiff  with  respect  thereto,  and  claimed  damages  as  a 
result  thereof,  and  adjusted  such  damages  with  the  plaintiff.  In 
other  words,  Ricksecker,  instead  of  rescinding  the  contract,  or  re- 
fusing to  perform  by  reason  of  plaintiff's  breach,  waived  his  right 
to  do  so,  and  sought  his  remedy  in  the  assertion  of  a  claim  for 
damages  against  the  plaintiff  by  reason  of  his  breach,  and  settled 
such  claim  by  accepting,  in  full  thereof,  f 2,170,  or  one-half  a  month's 
rent.  The  plaintiff  earnestly  contends  that  such  action  by  Rick- 
secker, taken  under  circumstances  like  those  already  disclosed, 
whereby  the  possibility  of  breaches  by  either  side  was  contemplated, 
and  surety  required  of  and  given  by  them,  respectively,  for  the 
faithful  performance  of  their  covenant  obligations,  does  not  con- 
stitute such  a  change  or  variation  of  the  contract  as  to  discharge 
the  surety,  even  if  he  did  not  consent  specifically  thereto  at  the 
time  it  was  made.  But  I  do  not  deem  it  necessary  to  rest  the  de- 
cision of  this  case  on  the  soundness  of  this  proposition  alone.  This 
view  has  much  support  in  the  case  of  Rice  v.  Filene,  6  Allen,  230. 
But,  whether  tenable  or  not,  and  whether  applicable  to  this  case, 
as  already  stated,  I  do  not  deem  it  necessary  to  decide. 

An  issue  of  fact  is  raised  by  the  pleadings,  touching  the  surety's 
actual  knowledge  of,  and  consent  to,  the  adjustment  made  between 
Ricksecker  and  the  plaintiff.  In  determining  this  issue,  I  have  tak- 
en into  consideration  the  evidence  showing  the  relations  of  Rick- 
secker and  defendant,  Barnard,  at  the  time  the  original  contract 
and  bond  were  executed.  It  appears  that  by  an  instrument  bearing 
even  date  with  the  bond  in  suit,  executed  by  Ricksecker  and  the 
defendant,  they  agreed  as  follows: 

*%  A.  G.  Ricksecker,  for  and  in  coDsideration  of  Geo.  D.  Barnard's  signing 
a  five  thousand  dollar  bond  in  favor  of  G.  H.  Handle,  and  the  advancing  of 
five  hundred  dollars  in  money  as  called  for  by  me^  do  hereby  agree  to  pay  Geo. 
D.  Barnard,  of  St  Louis,  Missouri,  the  $500.00  advanced  by  him  to  me,  and 
twenty-five  per  cent,  of  all  the  net  profits  arising  from  the  leasing  of  a  certain 
property  to  be  erected  on  Fortieth  street,  about  three  hundred  feet  west  of 
Gottage  Grove  avenue,  in  the  city  of  Chicago,  Gook  county,  and  state  of  Il- 
linois, to  be  erected  by  Mr.  G.  H.  Handle,  and  under  contract  of  lease  to  the 
said  A.  G.  Hicksecker,  which  contract  of  lease  is  hereby  referred  to,  and  made 
a  part  of  this  contract.  The  said  A.  G.  Hicksecker  further  agrees  to  pay  to 
the  said  Geo.  D.  Barnard  fifteen  per  cent  of  the  net  profits  on  aU  other  deals 
to  be  made  by  the  said  A.  O.  Hicksecker  in  the  city  of  Ghicago,  and  which  he 
is  enabled  to  make  because  of  the  signing  of  the  aforesaid  $5,000  bond,  and 
advancement  of  the  $500  in  money.  The  said  A.  G.  Hicksecker  hereby  agrees 
to  submit  aU  trades  or  deals  made  by  him  to  the  said  Geo.  D.  Barnard  for  his 
approval.  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this 
29th  day  of  October,  1802 

"[Signed]  A.  G.  Hicksecker.     [L.  S.] 

"Geo.  D.  Barnard.     [L.  S.]" 

The  foregoing  agreement  relates  primarily  to  the  particular  busi- 
ness project  of  securing  the  building  involved  in  this  case,  and  while, 
as  has  been  held,  this  contract  does  not  create  a  relation  of  part- 
nership between  the  parties  (Randle  v.  Barnard,  26  C.  C.  A.  568,  81 
Fed.  682),  it  nevertheless  throws  some  light  on  the  question  sharply 
at  issue  in  the  case  now  before  the  court.    The  defendant,  it^^^        | 
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pears,  had  an  important  interest  in  tlie  result  of  Biclcsecker's  venture. 
It  is  clear  from  the  evidence  that  about  the  1st  of  May,  1893,  when 
it  became  apparent  that  plaintiff  would  not  be  able  to  complete 
the  building  within  the  stipulated  time,  Ricksecker  entered  into 
an  active  correspondence  with  the  defendant,  and  continued  it  from 
that  time  until  the  11th  day  of  May,  when  the  adjustment  was 
reached  between  Ricksecker  and  the  plaintiff.  So  Ricksecker  and 
Barnard  both  testify.  Much  of  this  correspondence  was  not  pro- 
duced at  the  trial,  and  the  court  is  compelled  to  consider  the  in- 
herent probabilities,  and  rely  largely  upon  the  evidence  of  Mr. 
Barnard  and  Mr.  Ricksecker  with  respect  to  its  contents.  After 
giving  these  things  a  careful  consideration,  I  cannot  resist  the  con- 
viction that  Ricksecker  fully  informed  Barnard  concerning  the  situ- 
ation, and  his  negotiations  with  the  plaintiff  in  adjusting  the  claim 
for  damages  by  reason  of  the  delay  in  completing  the  building,  and 
that  Barnard  fully  advised  Ricksecker  in  relation  to  the  same.  How, 
in  the  nature  of  things,  could  it  be  otherwise?  Barnard  was  largely 
interested  in  the  venture,  and  had  at  the  outset  exacted  a  promise 
from  Ricksecker  to  make  no  trades  without  his  approval.  What 
waB  this  active  correspondence  at  this  particular  juncture  about? 
No  occasion  for  it,  other  than  the  exigency  of  the  building  venture, 
is  attempted  to  be  shown  by  defendant.  It  seems  to  me  so  ex- 
tremely reasonable,  under  the  circumstances,  thdt  Ricksecker  should 
have  consulted  Barnard,  and  secured  his  approval  of  the  adjust- 
ment in  question,  that  scarcely  anything  less  than  the  production 
of  the  correspondence  and  a  clear  demonstration  should  suffice  to 
establish  the  contrary.  Instead  of  this,  the  proof  shows  that  the 
defendant,  in  the  midst  of  the  correspondence,  directs  Ricksecker 
to  follow  an  attorney's  advice.  Not  only  so,  but  the  testimony  of 
the  defendant  and  Ricksecker,  in  my  opinion,  when  considered  as  a 
whole,  shows  that  Barnard  was  fully  cognizant  of  what  was  being 
done  by  Ricksecker  and  fully  advised  him  in  the  premises.  A  tele- 
gram dated  May  5, 1893,  was  sent  to  Ricksecker  by  Barnard.  It  is 
as  follows: 

••St  Louis,  Mo.,  May  5.  1893. 
"Owner  not  filling  contract,  rdeases  you  and  me  as  bondsmen.    You  follow 
Bent's  advise.    Do  not  pay  for  May.    Oan  see  yoa  Monday. 

••[Signed]  Geo.  D.  Barnard.*' 

The  Dent  here  referred  to  was  an  attorney  at  law,  and,  without 
donbt,  he  was  consulted,  and  his  advice  followed.  I  am. satisfied, 
from  a  consideration  of  the  relations  of  the  parties  and  all  the  evi- 
dence in  the  case,  that  the  adjustment  as  made  by  Ricksecker  with 
the  plaintiff  was  known  to,  and  approved  by,  the  defendant.  The 
fact  relied  upon  by  defendant,  that  he  stated  in  his  telegram  and 
letter  of  May  5th,  confirming  the  telegram,  that  he  and  Ricksecker, 
by  reason  of  plaintiff's  failure  to  complete  the  building  in  time, 
were  both  released  from  the  obligations  of  the  bond,  seems,  in  the 
light  of  what  they  then  and  subsequently  did,  to  be  a  statement  of 
a  right  to  a  release  which  defendant  conceived  they  had,  rather  than 
a  right  which  the  defendant  then  and  there  finally  and  conclusively 
determined  to  assert.    Even  if  his  purpose  then  was,  by  JJie  use.of 
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that  langaage,  to  wash  his  hands  of  the  entire  transaction,  it,  in 
mj  opinion,  was  abandoned  by  his  subsequent  participation  in,  and 
approval  of,  the  adjustment  as  made.  Neither  he  nor  his  principal 
was  apparently  wiUing  to  rescind  the  contract  by  reason  of  plain- 
tiffs breach.  On  the  contrary,  they  agreed  to  waive  the  breach, 
take  damages  resulting  therefrom,  and  go  on  with  liieir  joint 
venture,  in  the  hope,  doubtless,  as  stated  by  the  defendant  in  a 
letter  written  to  his  principal  on  August  24,  1893,  of  making  them- 
selves whole  out  of  the  hotel. 

The  proof  shows  that  Ricksecker  failed  to  pay  rent  for  the  prem- 
ises in  question,  in  the  amount  of  about  $18,000.  Plaihtifl  is  there- 
fore entitled  to  a  judgment  for  the  full  penalty  of  the  bond,  |5,000. 

It  is  urged  by  plaintiJBf's  counsel  that  he  is  entitled  tp  interest 
on  tiie  penalty  of  the  bond^  by  way  of  damages  for  nonpayment  of 
the  money  when  the  liability  accrued,  from  the  date  of  the  breach 
to  the  present  time;  and  he  relies  upon  an  array  of  cases,  the  rea- 
soning of  which  strongly  commends  itself  to  my  judgment.  These 
cases  are  Perit  v.  Wallis,  2  Dall.  252,  1  L.  Ed.  370;  U.  8.  v.  Arnold, 
24  Fed.  Gas.  868;  Id.,  9  Cranch,  104,  3  L.  Ed.  671;  Wyman  v.  Robin- 
son, 73  Me.  384;  Judge  of  Probate  v.  Heydock,  8  N.  H.  491;  Carter 
v.  Thorn,  18  B.  Mon.  613;  Williams  v.  Willson,  1  Vt  266;  Sedg. 
Meas.  Dam.  (9th  Ed.)  §  678.  But  inasmuch  as  the  bond  in  suit  was 
executed  and  delivered^  as  the  proof  shows,  in  the  state  of  Mis- 
souri, its  force  and  effect  must  be  governed  by  the  laws  of  Missouri 
relating  thereto.  Sections  866,  869,  Rev.  St.  Mo.  1889,  provide,  in 
substance,  as  follows:  That,  in  every  action  upon  any  bond  for  the 
breach  of  any  condition  other  than  the  payment  of  money,  judgment 
shall  be  rendered  for  the  penalty  of  the  bond,  together  with  costs 
of  suit.  These  sections .  were  construed  by  the  supreme  court  of 
Missouri  in  the  cases  of  State  v.  Sandusky,  46  Mo.  377,  and  Smiley 
V.  Gockrell,  92  Mo.  105,  4  S.  W.  443,  so  as  to  exclude  any  other  judg- 
ment than  that  particularly  specified,  namely,  judgment  for  the 
penalty^  with  costs  of  suit.  The  case  last  cited  was  a  suit  on  a 
bond  for  the  penal  sum  of  |4,000,  conditioned  for  the  faithful  per- 
formance of  duties, — ^in  other  words,  not  for  the  payment  of  money, 
in  terms, — and  in  this  respect  was  quite  like  the  bond  now  in  suit. 
The  trial  court  rendered  a  judgment  for  the  amount  of  the  penalty 
of  the  bond,  with  an  additional  sum  of  |580  for  interest,  calculated 
thereon  from  the  date  of  the  breach  to  the  day  of  trial.  This,  in 
the  view  the  court  took  of  the  statutes  just  referred  to,  was  decided 
to  be  erroneous.  Following  the  interpretation  of  the  highest  tri- 
bunal in  the  state,  of  its  own  laws,  which  is  a  well-recognized  rule 
of  the  federal  courts,  I  cannot  allow  a  recovery  in  this  case  for  a 
sum  greater  than  the  penalty  of  the  bond. 
90  F.- 
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UNION  SEWBR-PIPE  CO.  v.  CONNELLY. 

(Circuit  Court,  N.  D.  Ullnois,  N.  B.    January  29,  190a) 

No.  24,361. 

1.  Note  to  Trust— Avoidancb. 

A  note  made  for  a  balance  due  on  goods  bought  from  a  corporation  can- 
not be  avoided  merely  because  the  latter  is  a  trust  organized  to  create  and 
carry  out  restrictions  in  trade  contrary  to  the  common  law. 

S.  Sake. 

A  note  made  for  a  balance  due  on  goods  bought  from  a  corporation  can- 
not be  avoided  merely  because  the  latter  is  a  trust  organized  to  create  and 
carry  out  restrictions  In  trade  contrary  to  the  ''Sherman  Act"  (Act  Cong. 
July  2j  1890),  as  that  only  covers  contracts  which  are  themselves  in  re- 
straint of  trade,  and  does  not  affect  those  which  "merely  indirectly,  re- 
motely, incidentally,  or  collaterally  regulate,  to  a  greater  or  less  degree, 
interstate  commerce  between  the  states." 

8L  Illinois  Trust  Law— Constitutionalitt.      ' 

Act  111.  July  1,  1893,  defining  trusts  and  conspiracies  against  trade,  de- 
claring contracts  in  violation  of  its  provisions  void,  etc.,  provides  (section 
9)  that  it  shall  not  apply  to  agricultural  products  or  live  stock  while  in  the 
hands  of  producers.  HeW,  that  such  section  rendered  the  entire  act  void, 
as  a  violation  of  section  1  of  the  fourteenth  amendment  of  the  federal  con- 
stitution, and  the  provision  of  Ck)nst  111.  art.  4,  §  22,  that,  in  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  be  passed. 

Herbert  W.  Hamlin  and  Edwin  Walker,  for  plaintiff. 
O'Donnell  &  Goghlan  and  John  R.  McFee,  for  defendant 

KOHIfiAAT,  District  Judge.  Plaintiff  in  this  case  brings  suit 
to  recover  on  certain  promissory  notes  given  by  defendant  for  bal- 
ance due  on  purchases  and  deliveries  of  sewer  pipe.  Defendant 
pleads  the  general  issue,  and  gives  notices. thereunder  of  three  spe- 
cial defenses^  all  of  which  are  based  upon  the  theory  that  plaintiff 
was  a  trust  or  combination  organized  for  the  express  purpose  of 
creating  and  carrying  out  restrictions  in  trade,  contrary  (1)  to  the 
common  law  in  force  both  in  Ohio  and  Illinois;  (2)  to  the  act  of 
congress  of  July  2,  1890,  commonly  called  the  "Sherman  Act";  and 
(3)  to  the  statute  of  the  state  of  Illinois  taking  effect  on  July  1,  1893. 

As  to  the  matters  set  out  in  the  first  notice  of  special  defense, 
it  is  undoubtedly  true  that  by  the  common  law  contracts  which  are 
themselves  directly  in  restraint  of  trade  may,  in  a  proceeding  based 
thereon,  be  declared  void  and  unenforceable  by  the  courts;  but 
there  is  no  case  brought  to  the  attention  of  the  court  in  which  it 
has  been  held  that  at  common  law  a  contract  not  in  Itself  in  restraint 
of  trade  is  void  because  one  of  the  parties  thereto  is  a  party  to  a 
contract  which  is  in  restraint  of  trade,  and  the  one  contract  is  in- 
directly based  upon  the  other.  The  fact  that  one  party  to  a  con- 
tract is  engaged  in  illegal  acts  will  not,  at  common  law,  avail  the 
other  party  as  a  defense  to  the  enforcement  of  a  contract  in  itself 
legal.  The  first  notice  of  special  defense  will  therefore  be  stricken 
out. 

It  will  be  seen  by  an  inspection  of  the  so-called  "Sherman  Act," 
and  of  the  opinion  of  Mr.  Justice  Peckham  in  the  Addyston  Pipe  & 
Steel  Co.  Case  (decided  by  the  United  States  supreme  copt,  Dec.. 
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4,  1899)  20  Sup.  Ct.  9C,  Adv.  S.  U.  S.  96,  44  L.  Ed. ,  that  the  act 

only  covers  contracts  which  are  themselves  directly  in  restraint  of 
trade,  and  does  not  affect  those  which  "merely  indirectly,  remotely, 
incidentally,  or  collaterally  regulate,  to  a  greater  or  less  degree,  in- 
terstate conunerce  among  the  states.*'    It  therefore  follows  that     ^ 
the  second  matter  of  special  defense  set  up  must  be  stricken  out. 

Now,  coming  to  the  ground  of  special  defense  set  up  in  the  third 
notice,  to  wit,  the  Illinois  statute  which  went  into  effect  on  July 
1,  1893:  This  statute,  in  terms,  provides  that  the  defense  herein 
set  up  may  be  maintained  as  a  bar;  and,  if  the  statute  is  valid,  then 
plaintiff  cannot  recover  in  this  case,  if  it  be,  as  averred  by  de- 
fendant, a  corporation  organized  in  restraint  of  trade,  and  a  trust, 
under  the  definition  contained  in  said  statute.  Plaintiff  contends 
that  the  said  statute  is  unconstitutional  (1)  because  it  is  obnoxious 
to  section  1  of  the  fourteenth  amendment  of  the  federal  constitu- 
tion, which  reads,  in  part,  as  follows:  ^*No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law,  nor,  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws;"  and  also  (2)  because  it  is  in  contravention  of  section  22  of 
article  4  of  the  constitution  of  the  state  of  Illinois,  which  reads, 
in  part,  as  follows:  'Tin  all  other  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be  enacted."  The  said  stat- 
ute of  July  1, 1893,  after  defining  a  trust,  and  setting  out  the  various 
penalties  provided  for  violation  of  the  act,  provides,  in  section  9, 
that  "the  provisions  of  this  act  shall  not  apply  to  agricultural 
products  or  live  stock  while  in  the  hands  of  the  producer  or  raiser." 
Can  it  be  claimed  that,  under  this  clause  9,  every  person  within 
the  jurisdiction  of  the  state  of  Illinois  has  equal  protection  of  the 
laws?  Is  not  this  class  legislation?  Is  it  in  accordance  with  sec- 
tion 1  of  the  fourteenth  amendment  to  the  federal  constitution 
that  those  who  produce  or  raise  agricultural  products  or  li\^  stock 
shall  be  exempted  from  the  provisions  of  a  statute  which,  by  ita 
terms,  are  binding  on  every  other  citizen  or  person  within  the 
state?  I  think  clearly  not.  I  am  of  the  opinion  that  this  statute  con- 
tains both  clasfi  and  special  legislation,  and  is  in  contravention  of 
both  the  federal  and  state  constitutions,  and  therefore  void. 

It  is  urged  that,  granting  the  unconstitutionality  of  said  ninth 
clause,  yet  it  may  be  declared  void  without  affecting  the  validity 
of  the  remaining  clauses  of  said  act.  If  this  were  so,  then,  by  de- 
claring said  clause  void,  the  courts  would  make  the  act  binding  upon 
those  classes  of  persons  within  the  state  which  the  legislature  had 
specially  exempted  from  its  provisions.  This  would  be  judicial  legis- 
lation of  the  most  flagrant  character.  In  my  opinion,  the  said 
clause  9  taints  the  whole  act,  and  renders  it  all  void.  Therefore 
the  special  defense  set  up  in  the  third  notice  must  be  stricken  out. 
It  follows  upon  the  record,  as  it  is  with  the  said  three  matters  of 
special  defense  stricken  out,  that  a  verdict  must  be  given  for  the 
plaintiff  for  the  face  of  the  notes  in  suit,  and  interest  thereon  from 
maturity  at  5  per  cent.,  and  the  jury  will  be  so  instructed. 
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PLATT  et  aL  v.  VERMILLION  et  aL 

(Circuit  Oourt  of  Appeals,  Fifth  Circuit    January  28,  1900L| 

No.  804. 

1.  Res  Judicata— Persons  Concli^ded— Adjudication  of  Boukdaby. 

A  judgment  In  an  action  between  individuals,  determining  that  land 
claimed  by  one  party  under  a  filing  made  thereon  as  public  land  of  the 
state  was  not  public  land  subject  to  such  filing,  but  was  Included  within  a 
tract  previously  granted,  is  not  conclusive  upon  the  state,  nor  does  It  ren- 
der the  question  res  judicata  as  against  one  subsequently  filing  thereon, 
who  was  not  a  party  or  privy  to  the  action. 

8L   BOUNDARIBS— DeTERMINTNO  BuRVXT— REVERSAL  OF  CaLLS. 

Where,  in  a  suit  involving  the  determination  of  a  boundary,  If  effect  was 
given  to  one  of  the  calls  for  distance  in  the  field  notes  of  the  survey, 
the  last  call  was  short,  and  left  the  survey  unclosed,  unless  extended,  other 
calls,  having  reference  to  the  lines  of  other  surveys,  must  be  Ignored,  and 
the  quantity  of  land  embraced  in  the  survey  largely  exceeded  that  in- 
tended, it  was  not  error  to  charge  that,  if  the  jury  believed  that  the  lines 
and  boundaries  of  the  survey  could  be  more  certainly  and  definitely  ascer- 
tained thereby,  the  calls  of  the  survey  might  be  reversed,  and  the  lines 
traced  the  other  way  from  the  point  of  beginning,  by  which  the  shortening 
of  only  one  line  was  necessary  to  give  effect  to  all  the  other  calls,  and  to 
make  the  quantity  of  land  approximately  what  was  intended;  and  this 
whether  it  was  found  that  the  survey  was  actually  run  upon  the  ground 
or  not. 
8.  Same— Evidence— Subsequent  Surveys  Calling  for  Comhon  Boundary. 

Where  surveys  are  run  and  marked  on  the  ground,  the  line  so  made  gov- 
erns over  a  call  in  the  field  notes  for  the  line  of  a  previous  survey  as  a  com- 
mon boundary,  and  such  call  does  not  necessarily  bind  the  two  surveys 
together. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

The  plaintiffs  in  error  instituted  two  actions  of  trespass  to  try  title  against 
the  defendants  in  error,  which  actions  were  consolidated  and  tried  as  one 
cause.  Plaintiffs  In  error,  in  their  first  amended  original  petition,  charge  that 
on  January  1,  1896,  they  were  lawfully  seised  and  possessed  of  the  following 
lands,  situated  In  Archer  county,  holding  the  same  in  fee  simple,  and  allege 
that  on  January  1,  18d5,  the  defendants  In  error  entered  upon  said  premises, 
and  with  force  ejected  them,  and  now  unlawfully  withhold  the  possession 
thereof  from  them,  to  their  damage  $5,000,  and  pray  for  the  restitution  of 
said  premises  and  for  their  damages,  costs,  etc.  The  defendants  in  error,  some 
11  in  number,  filed  their  special  plea  to  the  Jurisdiction  of  the  circuit  court 
of  the  United  States,  alleging  that  they  hav.3  never  claimed  said  land  jointly, 
but  have  at  all  times  asserted  a  separate  claim  to  their  own  tract,  and  to  no 
more,  and  describe  that  portion  of  the  land  claimed  by  each  defendant,  which 
In  amount  and  value  would  be  below  the  Jurisdictional  amount  of  the  circuit 
court,  which  special  plea  to  the  Jurisdiction  was  overruled  by  the  court. 
Thereupon  the  defendants  in  error  filed  and  presented  to  the  court  their  original 
answer  and  special  plea  of  res  adjudicata,  as  follows: 

"Original  Answer  and  Plea  of  Res  Adjudicata. 
"FUed  Oct.  13, 1808. 
*'In  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Texas. 
"Mrs.  Agnes  Piatt  v.  A.  VermiUion  et  al. 
"Now  come  the  defendants,  and  for  special  plea  herein  say  that  the  plain- 
tiffs ought  not  to  have  and  maintain  our  aforesaid  action  against  them,  because 
they  say  that  the  matter  which  the  plaintiffs  attempt  to  litigate  by  this  suit 
has  already  been  determined  by  a  court  of  competent  Jurisdiction,  as  herein- 
after stated,  and  that  the  matter  is  now  in  res  adjudicata  as  to  the  said 
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defendants,  and  plaintiffs  plead  said  matter  in  res  ad  judicata,  as  follows: 

Defendants  show  that  heretofore,  to  wit,  on  the day  of  July,  1894,  one 

C.  C.  Davis  filed  a  certain  suit  in  the  district  court  of  Archer  county,  Texas, 
against  W.  M.  Coleman,  Clyde  D.  V.  Hunt,  and  Mrs.  Lula  P.  Hunt  to  recover 
the  title  to  and  possession  of  160  acres  of  land  in  Archer  county,  Texas,  and 
that  at  the  same  time  B.  A.  McDonald  filed  another  suit  in  the  same  court 
against  the.  same  defendants  to  recover  160  acres  near  the  other  tract  of  land, 
to  wit,  the  one  claimed  by  Davis.  The  defendants  answered  in  said  causes, 
and  afterwards,  to  wit,  at  the  August  term,  1804,  of  the  district  court  of 
Archer  coimty,  said  causes  were  consolidated  by  order  of  the  court,  and  there- 
after prosecuted  under  the  name  and  style  of  'C.  C.  Davis  et  al.  vs.  W.  M. 
Coleman  et  al.,'  and  the  court  entered  an  order  changing  the  venue  in  said 
court  to  the  district  court  of  Jack  county,  Texas;  and  on  the  20th  day  of 
March,  1895,  said  cause  came  on  for  trial  in  the  district  court  of  Jack  county, 
Texas,  and  resulted  in  a  Judgment  for  the  plaintiffs  B.  A.  McDonald  and  C.  C. 
Davis  against  all  of  said  defendants  for  th^  title  to  and  possession  of  said 
land.  From  this  Judgment  the  defendants  appealed  to  the  court  of  civil  ap- 
peals for  the  Second  supreme  Judicial  district  of  Texas,  and  on  the  21st  day 
of  March,  1896,  said  Judgment  was  duly  affirmed  by  the  said  court.  An  appli- 
cation was  made  for  rehearing,  which  was  in  all  things  overruled  by  said 
court,  from  which  the  defendants  applied  to  the  supreme  court  of  Texas  for  a 
writ  of  error,  and  their  application  was  dismissed  for  want  of  Jurisdiction,  and 
thereby  the  said  Judgment  became  final  and  conclusive  as  between  the  parties 
thereto  and  as  against  all  persons  claiming  by,  through,  or  under  them.  De- 
fendants show  that  the  question  in  controversy  in  this  case  and  the  question 
Involved  in  the  case  of  Davis  et  al.  vs.  Coleman  et  al.,  as  above  stated,  are 
one  and  the  same,  and  that  the  sole  question  In  each  case  is  as  to  the  true 
location  of  the  north  line  of  the  Brazos  county  school-land  survey,  situated  in 
Archer  county,  Texas,  and  the  true  location  of  the  John  Minter  and  other 
surveys,  north  of  said  Brazos  county,  some  of  which  were  owned  by  said 
Lula  P.  Himt  at  the  time  of  the  trial  of  said  cause  and  at  the  institution  of 
the  said  suit;  and  defendants  show  that  the  present  plaintiffs  in  this  suit 
claim  title  only  and  solely  through  the  said  Lula  P.  Hunt,  arising  after  the 
institution  of  said  suits,  and  that  the  true  question  in  each  case  was  as  to 
whether  there  is  a  strip  of  land  between  the  Brazos  county  school  land  on  the 
south  and  the  John  Minter  and  H.  &  T.  C.  By.  surveys  on  the  north;  and 
defendants  further  show  that  in  said  Judgment  it  was  fully  determined  and 
conclusively  established  that  the  said  strip  was  not  embraced  in  any  of  plain- 
tiffs* said  surveys,  and  that  the  title  was  not  in  plaintiffs  to  said  land;  that 
the  said  Davis  and  McDonald  each  claim  160  acres  of  said  land  strip,  and 
the  defendants  in  this  case  each  claim  160  acres  of  said  strip,  and  that  the 
effect  of  said  Judgment  was  to  fully  establish  the  fact  that  the  plaintiffs  herein 
and  their  vendor,  Mrs.  Lula  P.  Hunt,  had  no  title  to  said  strip.  Defendants 
further  show  that  said  strip  contains  in  all  about  2,000  acres,  and  lies  wholly 
on  the  north  side  of  the  said  school-land  survey;  that  in  the  year  1897,  at  a 
regular  term  of  the  district  court  of  Clay  county,  Texas,  in  a  certain  cause 
therein  pending  wherein  J.  T.  S.  Gant,  B.  C.  Simmons,  and  W.  H.  Keen  were 
plaintiffs  and  one  C.  W.  Word  and  Robert  Houssells  were  defendants,  a  pi^rt 
of  the  same  strip  was  Involved,  and  the  question  presented  was  as  to  the  true 
north  line  of  the  Brazos  county  school  land,  and  the  true  south  line  of  the  sur- 
veys belonging  to  the  said  Word  on  the  north  of  said  school  land  lying  due  east 
of  said  Minter, — the  question,  in  other  words,  being  as  to  whether  there  was 
a  strip  of  land  not  included  in  said  Brazos  coun^  and  said  Word  surveys; 
that  on  the  trial  of  said  cause  in  said  court  a  Judgment  was  rendered  in 
favor  of  said  plaintiffs,  and  it  was  found  and  established  that  there  was  a 
vacant  strip  of  land  between  said  surveys,  being  a  part  of  the  same  strip  in- 
volved in  this  case.  That  said  Judgment  so  rendered  is  now  final  and  conclu- 
sive, and  has  never  been  appealed  from,  and  that  by  the  rendition  of  said 
Judgment  it  has  become  and  is  now  res  adjudicata  as  between  all  the  parties 
to  said  suit,  and  is  stare  decisis  herein.  Wherefore  plaintiffs  say  that  the 
said  Judgments  herein  mentioned  fully  establish  the  fact  that  the  plaintiffs 
ought  not  to  prevail  in  this  action,  and  that  the  land  for  which  the  plaintiffs 
are  suing  is  a  part  and  parcel  of  the  strip  of  vacant  land  lying  between  said 


Digitized  by 


Google 


358  90  FEDERAL  REPORTER. 

Brazos  school  land  and  the  old  surrey  on  the  north  thereof,  and  leaves' no 
room  for  controversy  or  doubt  that  the  defendants  are  entitled  to  said  land. 
Wherefore  defendants  plead  said  judgments  in  bar  of  this  action  and  pray  for 
judgment  for  the  title  to  and  possession  of  said  land,  and  for  all  costs  of 
suit,  and  general  relief.  P.  B.  Dycus,  for  Defts." 

"And  now  come  the  defendants,  and  each  for  himself  disclaims  all  rights, 
title,  and  interest  in  and  to  the  lands  in  controversy,  except  that  each  defend- 
ant claims  only  the  tract  of  land  described  as  belonging  to  him  in  said  original 
plea  in  abatement,  etc.  And  each  defendant  says  that  he  never  did  claim  or 
possess  any  of  the  said  land  except  said  tracts,  and  that  he  has  never  claimed 
any  land  jointly  with  his  co-defendants,  but  severally  only;  that  is  to  say. 
the  defendants  have  each  claimed  the  tracts  respectively  claimed  by  him  in 
his  plea,  and  disclaimed  as  to  all  other  land.  As  to  the  tract  described  and 
claimed  by  him  In  said  plea  (said  plea  being  here  referred  to  and  made  a  part 
hereof)  he  pleads  not  guilty,  and  says  that  he  is  not  guilty  of  the  said  supposed 
wrongs,  injuries,  and  trespasses  laid  to  his  charge,  nor  any  or  either  of  them, 
in  the  manner  and  form  as  alleged  by  plaintiffs,  and  of  this  he  puts  himself 
upon  the  country.  P.  B.  Dycus,  Attorney  for  Defts." 

In  reply  to  the  original  answer  and  special  plea  filed  by  defendants  in  error, 
the  plaintiffs  in  error  filed  and  presented  to  the  court  their  first  supplemental 
petition  and  plea  of  res  ad  judicata,  as  follows: 

"Now  at  this  come  Mrs.  Agnes  Piatt  and  Mrs.  Lula  P.  Hunt,  plaintiffs  herein, 
and  file  this,  their  first  supplemental  petition  in  this  cause,  and  by  way  of 
replication  to  defendants'  original  answer  filed  herein  deny  all  and  singular  the 
allegations  and  averments  therein  set  out,  and  call  for  strict  proof  of  the  same. 
Wherefore  they  pray  as  in  their  first  amended  original  petition. 

"And  by  way  of  further  replication  to  defendants'  original  answer  these 

plaintiffs  say:    That  heretofore,  on  the day  of ,  1890,  Mrs.  Lula 

P.  Hunt,  then  Mrs.  Lula  P.  Dlclcey,  was  the  sole  owner  and  holder  in  fee  simple 
of  the  lands  and  tenements  set  out  and  described  in  plaintiffs'  first  amended 
original  petition,  claiming  and  holding  the  same  as  a  part  of  the  four-league 
grant  in  the  name  of  the  Brazos  county  school  land.  That  on  the  day  and 
date  aforesaid  Warren  West,  Polk  West,  D.  T.  Meredith,  and  W.  D.  Youngblood 
filed  upon  said  land,  claiming  the  same  to  be  vacant  and  unappropriated  public 
domain  of  the  state  of  Texas,  and  as  such  subject  to  their  file  and  settlement 
under  the  homestead  donation  laws  of  said  state.  That  the  said  Mrs.  Lula 
P.  Hunt,  then  Dickey,  instituted  her  action  of  trespass  to  try  the  title  in  the 
circuit  court  of  the  United  States  for  tjie  Northern  district  of  Texas,  at  Graham, 
against  said  parties,  claiihing  said  land  to  be  a  part  of  her  said  Brazos  county 
school-land  grant,  and  as  such  not  subject  to  the  files  and  settlement  of  said  par- 
ties. That  said  parties  answered  in  said  cause,  and  were  represented  therein  by 
counsel.  That  said  cause  was  styled  on  the  docket  of  said  court  as  *No.  179, 
Mrs.  Lula  P.  Dickey  v.  Warren  West  et  al.'  That  on  the  27th  day  of  October, 
1890,  said  cause  was  tried  by  isaid  court,  and  judgment  duly  rendered  therein 
In  favor  of  the  said  Mrs.  Lula  P.  Dickey.  That  it  was  thereby  determined 
and  adjudged  by  said  circuit  court  of  the  United  States  that  said  land  was  a 
part  of  the  Brazos  county  school  laud,  and  was  not  vacant  and  unappropriated 
public  domain  of  said  state,  and  not  subject  to  the  files  of  said  parties.    And 

these  plaintiffs  further  aver  and  charge  that  on  the day  of ,  1890, 

Mrs.  Lula  P.  Hunt,  formerly  Dickey,  was  the  legal  and  equitable  owner  and 
holder  in  fee  simple  and  in  the  peaceable  possession  of  the  land  set  out  and 
described  in  plaintiffs'  first  amended  original  petition  filed  herein;  that  on  said 
day  and  date  R.  K.  Dunlap,  Mrs.  Woodward,  J.  B.  Watson,  G.  W.  Bdgln,  S. 
Kuykendall,  G.  L.  Allen,  and  J.  T.  S.  Gant  entered  upon  said  lands,  claiming 
the  same  to  be  vacant  and  unappropriated  public  domain  of  said  state,  and  as 
such  subject  to  their  files  and  settlement  under  the  homestead  donation  laws 
of  said  state.  That  the  said  Mrs.  Lula  P.  Dickey  instituted  suit  in  the  circuit 
court  of  the  United  States  for  the  Northern  district  of  Texas,  at  GraJiam, 
against  said  parties.  That  said  cause  was  styled  on  the  docket  of  said  court 
as  *No.  178,  Mrs.  Lula  P.  Dickey  v.  TuUy  Wilbume  et  al.'  That  on  the  27th 
day  of  October,  1890,  said  cause  was  duly  tried  by  said  court,  both  plaintiffs 
and  defendants  therein  being  represented  by  counsel,  and  judgment  was  ren- 
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4ered  therein  for  Mrs.  Lula  P.  Dickey;  said  court  holding  that  said  land  was  a 
part  of  the  Brazos  county  school-land  grant,  and  not  a  part  of  the  vacant  and 
unappropriated  public  domain  of  said  state.    Plaintiffs  further  aver  that  on 

the day  of ,  1892,  J.  T.  S.  Gant  and  G.  W.  Edgin  again  entered  upon 

said  land,  claiming  the  same  as  vacant  and  unappropriated  public  domain  of 
said  state,  and  as  such  subject  to  their  file  and  settlement  under  the  homestead 
laws  of  said  state.  That  said  parties  instituted  the  suit  in  the  district  court, 
of  Archer  county,  Texas,  each  claiming  160  acres  of  the  land  hereinbefore 
set  out,  which  said  causes  were  consolidated  and  prosecuted  under  the  style 
of  'J.  T.  S.  Gant  et  al.  v.  W.  M.  Coleman  et  al..  No.  186.'  That  defendant  Mrs. 
Lula  P.  Hunt,  then  Dickey,  and  W.  M.  Ooleman,  her  foreman,  were  defendants 
in  said  cause.  That  defendants  therein,  to  wit,  Mr&  Lola  P.  Dickey  and  W.  M. 
Ooleman,  claimed  said  land  as  a  part  of  the  Brazos  county  schooMand  grant, 
and  as  such  not  subject  to  the  files  and  settlement  of  said  parties.  That  the 
said  cause  was  tried  by  the  said  court  on  the  4th  day  of  March,  1892,  all  of  said 
parties  being  present,,  and  represented  by  counsel.  That  said  court  rendered 
Judgment  in  said  cause  for  Mrs.  Lula  P.  Dickey  and  W.  M.  Ck)leman  for  safd 
land,  thereby  holding  and  finding  that  said  land  was  a  part  of  the  Brazos 
schooMand  grant,  and  not  vacant  and  unappropriated  public  domain,  and  not 
subject  to  file  and  settlement  of  said  parties  under  the  homestead  donation 
laws  of  said  state.  That  said  case,  after  the  rendition  of  said  Judgment  as 
aforesaid,  was  by  the  said  Gant  and  Edgin  appealed  to  the  court  of  dvll  ap- 
peals of  said  state  sitting  at  Ft.  Worth,  Texas,  which  Judgment  and  decree 
was  by  the  court  of  civil  appeals  in  all  things  affirmed,  thereby  holding  tliat 
said  lands  were  a  part  of  the  Brazos  county  school-land  grant  as  aforesaid. 
That  all  of  said  Judgments  were  rendered  by  courts  of  competent  Jurisdiction, 
and  are  in  full  force  and  effect,  and  are  unreversed.    Plaintiffs  further  aver 

and  charge  that  on  the day  of ,  1894,  Mrs.  Lula  P.  Hunt,  Joined 

by  her  husband,  Clyde  D.  Y.  Hunt,  being  the  legal  and  equitable  owner  and 
holder  in  fee  simple  of  the  lands  set  out  and  described  in  her  first  amended 
original  petition,  and  being  in  the  actual  possession  of  the  same,  in  order  and 
for  the  purpose  of  checking,  restraining,  preventing,  and  avoiding  the  annoy- 
ance and  heavy  expense  of  continued  litigation  over  said  land  with  any  and  all 
persons  who  should  settle  upon  said  land,  claiming  the  same  as  vacant,  filed 
her  bill  in  equity  in  the  circuit  court  of  the  United  States  for  the  Northern  dis- 
trict of  Texas,  at  Graham,  claiming  said  land  as  a  part  of  the  Brazos  county 
school-land  grant  In  Archer  county,  and  alleging  that  said  land  was  not  vacant 
and  unappropriated  public  domain,  and  was  not  subject  to  settlement  under  the 
homestead  laws  of  said  state,  and  further  alleging  that  one  T.  M.  Cecil,  sur- 
veyor of  Archer  county,  Texas,  had  surveyed  and  was  continually  surveying 
and  accepting  files  upon  said  land  as  vacant  and  unappropriated  domain  under 
the  statute  regulating  homestead  donations;  that  said  cause  was  determined  and 
adjudicated  by  said  court  on  the  18th  day  of  October,  1894,  and  a  decree  ren- 
dered by  said  court  in  favor  of  said  Mrs.  Lula  P.  Hunt  against  the  said  T.  M 
Cecil  as  such  county  surveyor  of  Archer  county,  Texas,  adjudging  said  land 
to  be  a  part  of  the  Brazos  county  school  land,  and  not  vacant  land,  and  forevet 
and  perpetually  enjoining  and  restraining  the  said  T.  M.  Cecil  as  such  sur- 
veyor, his  agents,  deputies,  assistants,  and  successors  in  office,  and  attorneys 
from  accepting  any  file  or  files  upon  said  land  from  any  one  whomsoever,  and 
from  furnishing  any  one  with  field  notes  to  said  land,  .or  any  part  thereof,  who 
might  or  desired  to  claim  the  same  as  vacant  or  public  domain,  or  subject  tc 
file  or  settlement  under  the  homestead  donation  laws  of  said  state.  Plaintiffs 
further  aver  and  charge  that  the  defendants  in  this  cause  claim  the  land  in  . 
controversy  as  vacant  land  under  the  homestead  donation  laws  of  said  state; 
that  said  land  as  claimed  by  each  of  the  defendants  herein  is  a  part  of  the 
land  embraced  in  the  decrees  hereinbefore  set  out;  that  the  plaintiff  herein 
Mrs.  Lula  P.  Hunt  was  a  party  to  all  of  said  decrees;  that  the  land  involved 
herein  was  involved  in  all  of  said  causes;  that  the  law  and  facts  are  the  same 
in  this  cause  as  in  all  of  those  hereinbefore  set  out;  that  these  defendants 
are  urging  the  same  defense  and  setting  up  the  same  claim  from  the  same 
source  as  urged  in  all  of  said  causes; '  that  defendants  knew  of  such  decrees, 
and  could  have  known  of  the  same  by  mere  inquiry;  that  they  were  notorious 
throughout  Archer  county.    Plaintiffs  further  aver  and  charge  that  by  reason         ^ 
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of  the  rendition  of  said  decrees  as  aforesaid  the  fact  that  the  land  In  contro- 
versy Is  a  part  of  the  Brazos  county  school  land,  and  that  it  Is  not  vacant  and 
unappropriated  public  domain,  and  Is  not  subject  to  file  and  settlement  under 
the  homestead  donation  laws  of  said  state,  has  become  a  settled  and  estab- 
lished fact,  and  is  now  res  adjudlcata  as  to  all  persons  so  claiming  the  same, 
and  is  stare  decisis  herein.  Wherefore  these  plaiatifrs  Bay  that  defendants 
cannot  be  heard  to  assert  such  claim,  and  that  the  decrees  herein  set  oat  are 
a  bar  to  defendants'  claim;  wherefore  they  pray  as  in  their  first  amended  orig- 
inal petition." 

Demurrers  were  by  each  party  presented  to  the  court  touching  the  sufflci^icy 
of  the  separate  pleas  of  res  adjudlcata  as  presented  by  plaSntiffs  and  defendants 
in  error.  Said  demurrers  were  sustained  by  the  court,  and  both  pleas  of  res 
adjudlcata  were  held  insufi^cient  as  a  plea  in  bar.  The  trial  was  had  before  a 
Jury,  which  rendered  a  verdict  in  favor  of  the  defendants  in  error  for  the  land 
in  controversy,  and  thereupon  this  writ  was  sued  out 

Stanley,  Spoonts  &  Thompson  and  B.  F.  Arnold,  for  plaintiffs  in 
error* 
P.  E.  Dycus,  for  defendants  in  error. 

Before  PARDEE,  McOOR3nCK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  The  plaintiffs 
in  error  claim  the  land  in  controversy  to  be  a  part  of  the  Brazos 
county  school-land  grant  of  four  leagues,  and  that  in  former  judicial 
controYersies  between  them  and  persons  other  than  the  defendants  in 
error  they  obtained  judgments  in  accordance  with  their  contention. 
The  defendants  in  error  deny  that  the  land  in  controversy  is  a  part  of 
the  Brazos  county  school-land  grant,  and  show  that  in  other  contro- 
versies between  the  plaintiffs  in  error  and  persons  other  than  the 
defendants  judgments  were  obtained  declaring  that  the  lands  in  con- 
troversy  were  not  included  in  the  Brazos  county  school  grant,  but 
were  vacant  lands  between  said  school  land  on  the  south  and  surveys 
on  the  north  of  it.  Defendants  in  error  further  contend  that  each 
and  all  of  said  surveys  were  located  on  the  ground  in  such  a  way  as 
to  leave  room  for  the  junior  surveys  under  which  they  claim. 

The  first  assignment  of  error,  which  takes  up  over  three  pages  of 
the  printed  transcript,  and  is  further  fortified  by  a  bill  of  exceptions 
showing  the  ruling  of  the  court,  is  to  the  effect  that  the  court  erred 
in  sustaining  the  demurrer  to  the  plaintiffs'  plea  of  res  adjudicata. 
In  regard  to  this  assignment,  counsel  for  the  plaintiff  in  error  say 
that  the  general  rule  in  regard  to  res  adjudicata  is  that  there  should 
be  a  concurrence  of  four  conditions:  (1)  Identity  in  the  thing  sued 
for;  (2)  identity  in  the  cause  of  action;  (3)  identity  of  persons  and 
parties  to  the  action;  and  (4)  identity  in  the  quality  of  the  persons  for 
or  against  whom  the  claim  is  made, — citing  Davis  v.  Brown,  94  U.  S. 
423,  24  L.  Ed.  204;  Philipowski  v.  Spencer,  63  Tex.  607,  and  other 
authorities.  But  they  claim  that  there  are  exceptions  to  the  general 
rule,  and  that  such  exceptions  become  the  rule  in  questions  of 
boundary  and  in  all  other  questions  in  which  the  general  public  may 
have  or  acquire  an  interest,  and  that  in  actions  of  this  character  a 
judgment  of  a  court  of  competent  jurisdiction  declaring  or  adjudi- 
cating the  fact  involved  concludes  all  persons,  whether  parties  to  the 
action  or  not.  The  adjudged  cases  and  text-books  cited  in  support  of 
this  proposition  do  not  sustain  it.    In  Bone  v.  Walters,  14  Tex.  664, 


PLATT   V.  VERMILLION.  361 

567,  the  f  onuer  judgment  was  offered  as  a  muniment  of  title,  and  the 
court  held  that,  as  there  was  no  pretense  that  the  defendant  was  a 
bona  fide  purchaser,  it  was  wholly  immaterial  whether  or  not  he  was 
a  party,  or  had  notice  of  the  proceeding.  In  Girardin  v.  Dean,  49 
Tex.  243,  it  was  held  that  the  fact  that  the  parties  in  the  first  suit 
were  not  identically  the  same  as  those  in  the  second  was  no  answer 
to  the  plea  of  former  judgment  as  to  the  common  parties,  but  other- 
wise the  case  might  be  permitted  to  proceed  if  the  dismissal  of  the 
parties  still  left  the  court  with  jurisdiction.  In  State  v.  Wygall,  51 
Tex.  621,  the  court  held  that,  where  the  estate  of  a  deceased  person 
in  the  treasury  of  the  state  had  been  sued  for  and  recovered  by  one 
set  of  heirs,  another  set  of  heirs,  although  without  notice  of  the  judg- 
ment, could  not  sustain  another  suit  to  recover  from  the  state  until 
the  former  judgment  had  been  set  aside.  McCleskey  v.  State  (Tex. 
Civ.  App.)  23  S.  W.  518,  was  a  suit  to  dissolve  a  municipality,  and 
the  court  held  that  a  judgment  in  a  former  suit  for  the  same  purpose 
was  identical  as  to  parties,  and  the  former  judgment  was  binding. 
In  Pitman  v.  Town  of  Albany,  34  N.  H.  577,  a  judgment  under  a 
statute  which  empowered  the  court  to  establish  a  public  boundary 
line  between  two  adjoining  towns  was  held  to  be  a  judgment  in  rem, 
and  conclusive  upon  all  persons.  In  Freem.  Judgm.  §§  157,  174-176, 
236,  nor  in  Bigelow,  Estop.  (2d  Ed.)  147,  is  there  any  text-book  law 
which  sujpports  the  pretensions  of  the  plaintiffs.  The  true  rule,  as 
applied  to  private  judgments,  seems  to  be  correctly  stated  in  Hunt 
V.  Haven,  52  N.  H.  162,  to  wit:  One  cannot  be  privy  in  estate  to  a 
judgment  or  decree  unless  he  derives  his  title  to  the  property  in  ques- 
tion subsequent  to  and  from  some  party  who  is  bound  by  such  judg- 
ment or  decree.  That  the  former  judgments  pleaded  in  this  case 
were  judgments  in  rem  or  public  judgments,  or  judgments  binding 
the  state,  cannot  be  successfully  asserted. 

Another  difficulty  in  regard  to  the  proposition  as  applicable  to  the 
present  case  is  that  the  record  does  not  show  whether  the  title  under 
which  the  defendants  in  error  claim  antedated  or  was  subsequent  to 
the  adjudications  pleaded  in  bar.  If  their  title  was  prior  to  such  ad- 
judications, it  is  very  difficult  to  see  how,  in  any  event,  they  could  be 
prejudiced  by  subsequent  judgments  rendered  in  suits  to  which  they 
were  not  parties  nor  privies.  If  the  title  was  subsequent  to  the  ad- 
judication, then  there  is  no  force  in  the  argument  of  counsel  for  the 
plaintiffs  in  error,  and  which  they  support  by  authority,  to  wit: 

"They,  being  in  reality  privies,  were  in  a  position  to  have  known  of  the 
pendency  of  the  action  in  which  the  decrees  were  rendered,  could  have  made 
themselves  parties,  and  could  have  had  their  rights  adjudicated  in  either  action. 
Having  remained  silent  while  those  cases  were  being  adjudicated,  they  cannot 
now  be  heard  to  dispute  the  facts  they  have  established." 

Some  argument  has  been  presented  to  the  effect  that,  while  no 
particular  adjudication  declaring  these  lands  in  controversy  to  be  a 
part  of  the  Brazos  county  school-land  grant  is  res  adjudicata  against 
the  defendants  in  error,  yet  the  several  decisions  rendered  in  differ- 
ent suits  to  the  same  purport  should  have  the  effect  of  stare  decisis. 
This  argument,  if  otherwise  good,  is  subject  to  the  objection  in  this 
case  that  from  the  record  the  decisions  are  shown  to  have  been^not 

Digitized  by  VjOOQIC 


362  99  FEDERAL  REPORTER. 

all  one  way,  as  the  defendants  in  error  show  adjudications  which 
have  in  effect  declared  the  lands  in  controversy  not  to  be  a  part  of  the 
Brazos  county  school-land  grant. 

The  second  assignment  of  error  complains  of  the  ruling  and  the 
charge  of  the  court,  and  the  questions  presented  are  shown  in  the 
bill  of  exceptions,  to  wit: 

"Be  it  remembered  that  on  the  trial  of  the  above  styled  and  numbered  cause 
the  court  gave  the  Jury  special  charge  No.  2,  requested  by  defendants,  which 
was  as  foUows:  *If  you  believe  from  the  evidence  in  this  cause  that  the 
beginning  comer  of  the  Brazos  county  school  land  was  located  upon  the 
ground,  and  that  the  lines  and  corners  of  said  school-land  grant  were  actually 
surveyed  by  the  locating  surveyor;  and  if  you  further  believe  from  the  evi- 
dence that  the  lines  and  boundaries  of  said  school-land  survey  can  be  more 
certainly  and  definitely  ascertained  by  beginning  at  said  beginning  corner, 
thence  running  north  2,396  vrs.,  thence  west  to  the  east  line  of  the  Griffin 
survey,  thence  south  on  the  east  line  thereof  to  the  N.  W.  comer  of  the 
Madison  county  school  land,  and  ^  on  east  and  south  and  north  to  the  begin- 
ning, according  to  the  calls  in  said  gran^ — ^then  you  are  authorized  to  so  locate 
said  calls,  if  you  believe  from  the  evidence  that  all  of  the  landmarks,  courses, 
and  distances  called  for  in  said  grant  will  be  thereby  observed,  and  the  config- 
uration of  the  survey  preserved,  and  the  intent  of  the  locating  surveyor  fol- 
lowed,'— ^to  which  special  charge  plaintiffs,  by  their  counsel,  except:  Because 
said  special  charge  was  not  authorized  by  the  evidence,  in  this:  That  the  tes- 
timony of  W.  0.  Twitty,  the  original  locating  surveyor,  shows  that  all  of  the 
lines  and  comers  of  said  Brazos  county  grant  were  not  located  and  run  upon 
the  ground  (the  testimony  of  W.  O.  Twitty  being  attached  hereto,  marked 
^Exhibit  A');  and  because  said  special  charge  is  misleading  in  this:  The  jury 
could  and  would  infer  and  did  conclude  therefrom  that  they  were  thereby  au- 
thorized to  disregard  the  long  call  of  the  Brazos  county  grant  on  the  west,  and 
thereby  cut  off  a  strip  on  the  north  thereof  717  vrs.  wide  north  and  south  (the 
field  notes  of  the  Brazos  county  school  land  and  contiguous  surveys  being  hereto 
attached,  marked  as  exhibits);  and  because  said  special  charge  authorized 
the  jury  to  disregard  the  certain  caU  for  course  and  distance  in  the  Brazos 
county  grant  calls,  and  makes  such  course  and  distance  yield  to  an  uncertain 
call  for  a  point  in  the  E.  B.  line  of  No.  118;  and  because  said  charge  does  not 
specifically  and  with  certainty  inform  the  jury  that,  before  the  calls  in  locat- 
ing a  grant  can  be  reversed,  it  must  be  definitely  shown  by  testimony  that  the 
entire  grant  and  aU  lines  and  comers  thereof  were  actually  located  and  estab- 
lished upon  the  ground  by  the  original  locating  surveyor.  The  charge  in  con- 
troversy in  a  measure  limits  such  original  location  on  the  ground  to  the  be- 
ginning comer,  which  objections  were  overruled  by  the  court,  to  which  ruling 
the  plaintiffs  then  and  there  excepted,  and  now  here  in  open  court  tender  this, 
their  bill  of  exceptions,  and  pray  that  the  same  may  be  signed,  aUowed,  and 
ordered  filed  and  made  a  part  of  the  record  in  said  cause." 

The  Exhibit  A  contains  the  testimony  of  W.  0.  Twitty  as  follows: 

"W.  0.  Twitty  testifies  that  he  was  71  years  old.  In  1854,  before  and  after, 
was  surveyor  and  land  locator.  He  had  done  some  locating  and  surveying  in 
Archer  county  from  1854  to  1860.  He  could  not  remember  the  exact  date. 
Witness,  with  Howeth,  located  the  Brazos  county  school  land,  4-leagues  grant, 
together  with  the  other  surveys.  The  Brazos  county  school  land  was  located 
on  the  ground.  It  was  not  an  office  survey.  The  north  call  of  the  west  line 
of  the  Brazos  county  where  it  calls,  thence  north  4,468  vrs.,  is  a  mistake.  I 
intended  in  this  caU  to  ran  the  fuU  distance  north.  I  did  not  intend  to  stop 
still  before  reaching  the  fuU  course  and  distance  as  called  for  in  this  call. 
Where  a  hearing  is  called  for  and  marked,  they  were  always  made.  Some  of 
the  comers  might  have  been  derived  from  some  other  surveys  I  had  made. 
Witness  further  testifies  that  he  could  not  state  whether  he  found  the  bearings 
at  the  beginning  comer  or  not,  but  said  that  he  must  have  located  said  school 
land  from  its  beginning  comer,  as  stated  in  the  field  notes.    Witness  was  un- 
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only  intended  to  give  the  Brazos  county  grant  Its  quantity  of  4  leagues  of  land, 
and  did  not  intend  to  give  it  any  excess.  Witness  could  not  state  who  located 
the  W.  E.  Griffin  and  Sarah  Ursey,  lying  west  of  the  Brazos  school  land.  Does 
.  not  remember  whether  he  intended  to  abut  the  school  land  survey  on  them  or 
not.  Witness  conld  not  swear  that  he  ran  all  the  lines  and  established  all 
the  comers  called  for  in  the  field  notes  of  said  survey  on  the  ground;  win 
not  swear  that  be  ever  located  its  most  northern  west  comer  on  the  ground 
or  not.  He  could  not  state  whether  he  located  that  line  or  corner  on  the 
ground.  Witness  did  not  l^now  whether  or  not  he  made  the  N.  W.  comer  of 
the  Brazos  in  the  east  line  of  No.  113.  It  is  a  fact  that  witness  did  not  run 
the  whole  distance  of  the  west  line  on  the  ground.  It  is  a  fact  that  he  did  not 
intend  to  locate  the  north  line  or  the  N.  E.  corner  of  said  school  land  in  con- 
flict with  No.  34,  or  38,  or  any  other  survey.  He  did  not  intend  to  give  the, 
Brazos  any  excess.  It  is  also  a  fact  that  he  intended  to  run  the  north  line 
due  east  from  its  N.  W.  comer,  allowing  only  about  10  degrees  variation.'' 

The  land  claimed  by  the  plaintiffs  in  error  is  shown  and  proved 
as  follows: 

"State  of  Texas,  District  of  Cooke. 

"Plat  and  field  notes  of  a  survey  for  Brazos  county  of  four  leagues  of  land 
for  school  purposes  by  virtue  of  an  act  appropriating  certain  lands  for  a  gen- 
eral system  of  education.  Approved  Jan.  26th,  1839.  Situated  on  the  waters 
of  Little  Wichita.  Beginning  at  the  most  eastem  N.  E.  comer  of  No.  38,  in 
the  name  of  A.  Steme  and  Wm.  Duckworth;  thence  W.  1,900  vrs.  to  "another 
N.  E.  cor.  of  same  sur.;  thence  S.  960  vrs.  to  another  N.  E.  corner  of  said 
survey;  thence  S.  3,634  vrs.  to  the  N.  B.  cor.  of  No.  60;  thence  W.  1,208  vrs. 
to  the  N.  W.  comer  of  No.  60  at  4,808,  the  N.  W.  comer  of  No.  61;  thence  S. 
800  vrs.  the  N.  B.  cor.  of  No.  65;  thence  W.  1,980  vrs.  the  N.  W.  cor.  of  the 
same;  thence  N.  800  vrs.  pass  the  S.  E.  cor.  of  No.  114,  4,112  vrs.  the  N.  B. 
cor.  of  No.  114;  thence  W.  7,650  vrs.  the  N.  W.  cor.  of  No.  114;  thence  N. 
4,486  vrs.  a  cor.  in  the  east  line  of  No.  113;  thence  B.  20,066  vrs,  a  cor.  in 
the  W.  line  of  No.  34;  thence  S.  2^396  vrs.  to  beginning.  Surveyed  Oct  4th,. 
1854.  James  Mann, 

"John  A.  Knight, 

"Chainmen/* 

"I,  William  C.  Twltty,  dept.  surveyor  for  the  Cooke  land  district,  do  hereby 
certify  that  the  foregoing  survey  was  made  according  to 'law,  and  that  its 
limits,  boundaries,  and  comers,  with  the  marks,  natural  and  artificial,  are  tmly 
described  in  the  foregoing  plat  and  field  notes. 

"William  0.  Twitty,  Dept.  Sur.  O.  L.  D." 

"I,  Daniel  Montague,  district  surveyor  for  Cooke  land  district,  do  hereby  cer- 
tify that  I  have  examined  the  foregoing  plat  and  field  notes,  and  find  them 
correct,  and  that  they  are  recorded  in  my  office  in  Book  B,  page  570.  Given 
under  my  hand  at  Gainesville,  this  20th  day  of  Jan.,  1856. 

"Daniel  Montague,  Dist  Sur.  C.  L.  D.** 

"I  hereby  certify  that  the  above  survey  has  this  day  been  relocated  in  my 
office  this  22nd  day  of  Sept.,  1856.  J.  M.  Perry,  Dist.  Sur.  O.  L.  D." 

"I,  J.  P.  Hart,  county  surveyor  of  Archer  county,  Texas,  do  hereby  certify 
that  the  pages  contain  a  true  and  correct  copy  of  the  field  notes  and  certificates 
for  the  Brazos  county  school  land  as  by  the  records  in  my  office  in  Book  C, 
pages  171  and  172.    Given  under  my  hand  this  April  27th,  1800. 

"J.  P.  Hart,  Surveyor,  Archer  County,  Texas.** 

It  is  conceded  that  all  the  surveys  referred  to  in  flie  plat  and  field 
notes  of  the  Brazos  county  school  land  were  about  the  same  period — 
1854  to  1856 — ^located,  surveyed,  and  patented,  and  no  question  is 
made  as  to  the  correctness  of  any  such  surveys.  It  appears  that 
the  disturbing  call  in  the  survey  of  the  Brazos  county  school-land 
grant  is  the  (^  for  distance  in  the  west  line  of  the  same.  A  strict 
adherence  to  the  calls  for  distance  in  the  order  as  given  in  the  sur- 
vey locates  the  northwest  corner  of  the  grant  a  long  distance  nortl^^T^ 
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of  any  corner  In  the  east  line  of  the  survey  No.  113,  leaves  Hie  call 
for  distance  on  the  east  line  short  717  varas,  and  the  survey  un- 
closed, unless  the  east  line  is  extended  that  distance,  produces  a . 
conflict  not  intended  with  the  prior  survey  No.  34,  and  gives  the 
Brazos  county  school-land  survey  an  excess  of  3,400  acres  of  land. 
A  reversal  of  the  calls  permits  full  effect  to  be  given  to  each  and 
all  of  them  except  the  call  for  distance  in  the  west  line,  and  at  the 
same  time  gives  the  Brazos  county  school-land  grant  a  slight  excess 
of  land, — some  four  acres.  It  is  the  call  for  fistance  in  the  west 
line  that  Twitty  now  says  is  a  mistake.  At  the  same  time  he  says 
'**I  intended  in  this  call  to  run  the  full  distance  north."  It  is  proper 
to  say  that  the  evidence  shows  that,  if  the  calls  for  course  and 
distance  are  followed  in  the  order  given,  but  the  surveys  on  the  south 
referred  to  are  disregarded,  the  grant  will  have  an  excess  of  1,900 
acres;  and  that,  if  the  calls  for  course  and  distance  are  reversed, 
and  the  surveys  on  the  south  referred  to  are  disregarded,  the  grant 
will  be  deficient  some  1,200  acres.  There  appears  to  be  no  good  rea- 
son why  the  surveys  on  the  south  referred  to  in  the  field  notes  should 
not  be  regarded,  as  it  is  not  doubted  that  the  said  grant  as  located 
is  bounded  on  the  south  by  said  surveys. 

''When  unmarked  lines  of  adjacent  surveys  are  caUed  for,  and  when,  from 
the  other  calls  of  such,  adjacent  surveys,  the  position  of  such  unmarked  lines 
can  be  ascertained  with  accuracy,  and  when,  in  the  absence  of  all  evidence  as 
to  how  the  Burvey  was  actually  made,  there  arises  a  controversy  as  to  whether 
course  and  distance  or  the  unmarked  line  of  another  survey  shall  prevail,  we 
see  no  good  reason  why  the  survey  line  should  not  be  given  the  dignity  of  aa 
'artificial  object,'  and  prevail  over  course  and  distance."  Maddox  v.  Fenner, 
79  Tex.  279,  291,  15  S.  W.  239. 

In  regard  to  excess  of  grant  and  a  reversal  of  calls  the  same  case 
holds: 

'The  calls  of  a  survey  may  always  be  reversed,  and,  if  this  be  done  in  this 
case,  the  last  call  in  the  Stevens  patent,  or  the  one  950  varas  north  from  the 
William  Ryan  southwest  comer,  would  be  entitled  to  as  much  regard  as  the 
first  or  ea^t  call  from  that  point  The  effect  of  reversing  the  calls  of  the 
Stevens  survey,  and  assuming  the  last  one  to  be  correct,  upon  the  survey  of 
plaintiffs,  has  not  been  discussed  by  counsel,  and  need  not  be  by  us.  It  Is 
evident  that  the  officer  who  made  the  Stevens  survey  did  not  discharge  his  duty 
accurately  in  every  particular.  His  failure  to  do  so  is  most  strikingly  shown 
by  the  quantity  of  the  land  included  in  the  survey,  if  he  actually  ran  the  lines 
according  to  the  surrounding  surveys.  Such  excess,  however,  has  never  been 
held  by  this  court  a  ground  for  disregarding  surveys  actually  made.  In  this 
case  the  greatness  of  the  excess  is  not  without  force  as  an  argument  indicating 
that  the  surveyor  actuaUy  intended  to  make  the  Stevens  embrace  aU  of  the 
land  left  by  the  surrounding  surveys."    79  Tex.  292,  15  S.  W.  239. 

In  Scott  V.  Pettigrew,  72  Tex.  321,  328,  12  S.  W.  163,  a  charge 
limiting  the  effect  of  the  excess  in  the  survey  of  a  land  grant  being 
under  consideration,  the  court  held: 

**If  the  grant  was  for  land  located  between  older  surveys  having  marked  and 
Identified  boundaries,  and  these  older  surveys  were  called  for  in  the  field  notes 
of  the  grant,  and  the  *footsteps'  of  the  surveyor  who  located  the  grant  could 
not  be  found  upon  the  ground,  then  excess  in  area  would  be  of  no  consequence^ 
because  the  intent  to  grant  the  land  between  the  marked  boundaries  of  the  older 
surveys  would  be  clear.  Bigham  v.  McDowell,  69  Tex.  100,  7  S.  W.  315.  But 
where  no  older  surveys  are  called  for  in  the  grant,  and  there  is  nothing  indi- 
cating an  Intent  to  embrace  in  the  grant  land  not  included  in  the  areft>sanied»  t 
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and  the  footBteps  of  the  surreyor  who  made  the  location  are  f onnd  upon  a  part 
only  of  the  bonndarles  of  the  grant,  we  think  the  jury  shonld  not  be  In- 
Btrncted  to  fix  the  unmarked  and  undefioed  boundaries  regardless  of  the  fact 
of  excess.  The  fact  of  excess  in  area  shonld  have  been  left  to  the  Jary  to  be 
considered  in  connection  with  all  other  evidence,  without  suggestion  from  the 
court  as  to  what  weight  it  was  entitled  to  in  determining  so  much  of  the  bound- 
aries as  were  not  Identified  by  marks  and  objects  upon  the  ground." 

The  low  presnmea  that  all  surveys  are  actually  located  and  ran 
upon  the  ground.  Stafford  v.  King,  30  Tex.  257,  270;  Phillips  v. 
Ayres,  45  Tex.  601;  Boon  v.  Hunter,  62  Tex.  582,  588;  Gerald  v. 
Freeman,  68  Tex.  201,  204, 4  S.  W.  256;  Maddox  v.  Fenner,  supra. 

In  Phillips  v.  Ayres,  supra, — a  case  much  relied  upon  by  the  plain- 
tiffs in  error  herein, — ^the  court  found  from  the  evidence  that  it  was 
quite  probable  neither  the  western  nor  northern  limits  of  the  survey 
involved  were  ever  in  fact  run  by  the  surveyor;  and  it  is  said,  **If 
the  grant  were  identified  in  no  other  way  than  by  the  beginning  cor- 
ner, a  survey  might  be  constructed  from  it  by  the  calls  for  course  and 
distance;  but  we  are  reduced  to  no  such  necessity;"  and  the  court 
declared  and  applied  this  rule:  **The  order  in  which  the  surveyor 
gives  the  lines  and  comers  in  his  certificate  of  survey  is  of  no  impor- 
tance to  find  the  true  position  of  the  survey.  Reversing  the  courses 
is  as  lawful  and  persuasive  as  following  the  order  of  the  certificate,'' 
— citing  Thornberry  v.  Churchill,  4  T.  B.  Mon.  32,  which  case  we  have 
examined,  and  find  that  therein  the  rule  as  above  given  was  declared, 
and  no  limitation  to  its  application  expressed.  Beferring  to  the  last- 
cited  case  and  Ayers  v.  Watson,  113  U.  S.  594,  5  Sup.  Ot.  641,  28  L. 
Ed.  1093,  we  find  in  Ayers  v.  Harris,  64  Tex.  300,  a  case  involving 
the  same  Moreno  grant,  the  following: 

"The  present  case  differs  materially  from  the  two  cases  just  cited  in  this 
important  particular:  That  the  evidence  of  Johnson  and  Duty  both  shows  that 
all  the  lines  of  the  Moreno  grant  were  actually  traced  and  measured  upon  the 
ground,  while  In  the  case  of  PhilUps  v.  Ayres  there  was  no  such  proof,  and 
the  west  and  north  lines  were  treated  in  the  opinion  of  Judge  Moore  in  that 
case  as  lost  lines,  or  at  least  as  lines  that  had  not  been  found;  and  in  the 
later  case,  decided  in  the  supreme  court  of  the  United  States,  the  evidence  was 
that  Johnson  marked,  without  measuring  the  east  line  of  the  grant,  from  the 
northeast  comer  to  the  southeast  comer  on  the  river.  If  It  is  permissible  to 
reverse  the  calls,  and  trace  the  lines  a  different  way  from  that  indicated  In 
the  field  notes,  in  cases  where  the  proof  shows  some  of  the  lines  were  not  ac- 
tuaUy  run  upon  the  ground,  but  their  length  was  determined  by  estimation  or 
calculation  simply,  it  seems  to  us  it  Is  infinitely  less  hazardous  to  adopt  such 
a  rule  In  a  case  where  all  the  lines  are  shown  to  have  been  actually  meas- 
ured by  the  surveyor  who  made  the  original  survey.  The  object  of  all  rules 
which  have  been  formulated  by  the  courts  for  locating,  fixing,  and  determining 
boundaries  has  been  to  ascertain  and  discover,  if  possible,  the  footsteps  of  the 
surveyor,  and  in  this  way  identify  the  survey  that  was  actually  made,  and  it 
is  apparent  that  a  charge  which  prescribes  such  a  rule  for  the  conduct  of  the 
jury  can  lead  to  no  mischievous  results.  We  conclude,  therefore,  that  the 
charge  complained  of  in  the  third  assignment  is  not  obnoxious  to  the  objec- 
tions urged  by  appellant." 

In  Ayers  v.  Lancaster,  involving  the  same  grant,  and  also  reported 
in  64  Tex.  805,  it  was  said  the  proof  show^  that  the  western  and 
northern  limits  pf  the  snrvej  were  in  fact  run  and  measured  on  the 
ground  by  the  surveyor,  and  the  reversal  of  the  calls  was  held  to  be 
proper.    But  the  court  said,  in  addition:  r^^^^T^ 
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**We  are  of  opinion,  however,  that  it  would  not  be  proper  to  reverse  the 
calls,  and  to  run  In  reverse  from  the  southeast  comer  for  the  purpose  of  ascer- 
taining where  the  northeast  comer  would  be  found,  by  the  measurement  called 
for  In  the  grant,  if  In  fact  the  east  line  was  not  actually  measured  at  the  time 
the  survey  was  originally  made,  there  being  affirmative  evidence  showing  that 
the  western  and  northern  lines  were  actually  measured  on  the  ground.  Whether 
all  or  any  of  the  lines  were,  in  point  of  fact,  measured  on  the  ground  should 
be  submitted  to  and  decided  by  the  Jury;  and,  if  all  were  so  actually  measured, 
then  the  calls  may  be  reversed;  if  not,  they  should  iK>t  he.'*    Page  812. 

The  dictam  of  the  court  in  Ayers  v.  LancaBter,  to  the  effect  that  a 
reversal  of  the  calls  in  a  survey  can  only  be  permitted  when  the  lines 
are  all  actually  run  upon  the  ground,  is  in  conflict  with  the  case  of 
Phillips  V.  Ayres,  supra,  which  the  court  cited  with  approval,  and  was 
disregarded  by  the  supreme  court  in  Maddox  v.  Fenner,  supra,  and  by 
the  court  of  civil  appeals  of  Texas  in  Hill  v.  Smith,  25  &  W.  1079.  In 
the  last-mentioned  case  the  court  says: 

**We  believe,  In  ascertaining  the  boundaries  of  surveys,  where  aU  of  the 
calls  made  by  the  surveyor  cannot  be  strictly  observed,  as  few  should  be  dis- 
regarded as  can  be  consistently  done,  and  that  in  this  instance  the  proper  way 
to  locate  the  survey  is  to  commence  at  the  beginning  comer,  and  run  in  both 
directions,  following  the  calls  in  the  patent  as  long  as  it  can  be  done,  and  then 
close  the  gap  in  the  manner  which  seems  to  be  most  consistent  with  aU  the 
calls.  By  doing  this  the  only  change  that  wlU  be  necessary  wiU  be  to  add  about 
150  varas  to  the  Une  called  to  run  south  from  the  river  1,229  varas,  and  to 
change  the  call  from  this  point  on  the  river  for  Louisa  peak  from  N.,  18%  W., 
to  N.,  10%  W.,  which  would  have  the  effect  to  add  about  2,300  varas  to  the 
river  line.  The  amount  of  land  that  would  thus  be  Included  in  the  survey,  we 
understand,  would  about  correspond  with  the  amount  called  for  in  the  patent. 
We  think  it  quite  probable  that  the  surveyors  who  testified  in  the  case  were 
right  in  their  condusion  that  the  only  work  done  on  the  ground  in  making 
the  original  survey  was  the  meandering  of  the  river.  But  it  is  qtilte  evident 
that  the  surveyor,  in  making  his  calculations  to  Include  the  amount  of  land 
desired,  estimated  the  distance  it  would  be  necessary  for  him  to  go  west  of  the 
surveys  on  the  south,  and  therefore  caUed  for  their  corners  and  lines;  and  the 
fact  that  he  made  a  mistake  as  to  the  stopping. point  on  the  river  should  not 
have  the  efTect  to  annul  all  these  calls  when  the  result  wiU  be  to  create  such  a 
decided  shortage  in  the  amount  of  land  intended  to  be  granted  by  the  patent 
Had  the  surveyor  gone  entirely  around  the  survey,  his  footsteps  should  be 
foUowed,  notwithstanding  the  deficiency  in  quantity;  but  when  he  stops  on 
the  line,  and  undertakes  to  give  directions  as  to  the  route  to  be  taken  from 
that  point  to  the  place  of  starting,  without  himself  visiting  the  designated 
places,  these  directions  should  be  followed  in  such  way  as  to  best  locate  the 
grant  according  to  the  calls  thus  made.    Robinson  v.  Doss,  53  Tex.  496." 

Simpkins  v.  Wells,  26  S.  W.  588,  is  a  case  where  the  supreme 
court  of  Kentucky  approved  the  reversal  of  calls  in  order  to  harmon- 
ize a  survey  as  far  as  possible,  and  apxmrently  did  not  trouble  them- 
selves to  inquire  whether  the  survey  was  actually  run. 

In  Ayers  v.  Lancaster,  supra,  where  it  is  declared  obiter  that,  while 
the  calls  for  a  survey  may  be  reversed  when  the  lines  of  the  survey 
are  actually  upon  the  ground,  and  that  it  is  not  proper  to  reverse  the 
calls  of  a  survey  where  all  the  lines  are  not  actually  run  upon  the 
ground,  no  reason  for  such  a  rule  is  given  or  suggested,  and  we  find 
neither  in  the  arguments  reported  in  that  case  nor  in  the  briefs  and 
arguments  in  the  present  case  any  suggestion  or  r^son  for  such  a 
rule.  The  only  reason  that  occurs  to  us  (there  may  be  others)  is  that 
the  last  call  of  a  survey  is  more  elastic  than  the  others,  it  being  sub- 
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ject  to  variance  both  as  to  coarse  and  distance,  in  order  to  close  the 
survey,  and  therefore  it  is  less  expressive  of  the  surveyor's  intention 
than  any  other  call.  Here  it  may  be  remarked  that  the  intention  of 
the  surveyor,  which  is  to  be  sought  in  settling  a  survey,  is  to  be  de* 
rived  from  the  plat  and  field  notes  as  made  and  from  the  facts  and 
circumstances  as  they  existed  at  the  time  of  the  survey.  The  subse- 
quent declarations  of  the  locating  surveyor,  particularly  when  made 
40  years  after,  as  to  what  he  intended  as  to  the  running  and  extent 
of  lines  in  the  survey,  are  of  little,  if  any,  value.  See  Ayers  v.  Wat- 
son, 137  U.  S.  584,  597,  11  Sup.  Ct.  201,  34  L.  Ed.  803.  We  take  it, 
if  the  last  call  of  the  survey  is  more  elastic  than  any  other  call,  and 
yet  where  the  survey  is  actually  run  on  the  ground,  and  the  calls  may 
be  reversed  so  as  to  follow  backward  the  footsteps  of  the  surveyor, 
that  in  an  office  survey,  where  there  are  no  footsteps  of  the  surveyor, 
and  the  plat  and  field  notes  are  the  result  of  calculation  and  estima- 
tion by  tbe  surveyor,  his  intention  being  to  have  a  survey  which  shall 
have  a  certain  quantity  of  land  within  certain  lines  and  boundaries, 
the  last  call  of  the  survey  is  just  as  good,  and  as  little  subject  to 
variation,  as  any  other  call.  Of  course,  it  is  to  be  understood  that, 
whether  the  survey  be  actually  run  on  the  ground  or  not,  a  reversal  of 
the  calls  is  not  to  be  allowed  in  disregard  of  natural  or  artificial  ob- 
jects called  for  in  the  plat  or  field  notes. 

The  testimony  of  Surveyor  Twitty,  supra,  is  conflicting  and  ir- 
reconcilable, and,  while  it  may  leave  a  strong  impression  that  the 
lines  of  the  Brazos  county  school-land  survey  were  not  actually  run 
upon  the  ground,  it  is  doubtful  whether  it  was  sufficient  to  overthrow 
the  legal  presumption  shown  by  authorities  hereinbefore  cited  that 
the  lines  of  all  surveys  are  actually  run  upon  the  ground;  and  cer- 
tainly the  question  whether  the  lines  of  the  Brazos  county  survey 
were  actually  run  upon  the  ground  was  a  question  for  the  jury.  See 
Ayers  v.  Watson,  supra.  If  the  jury  found — as  they  had  a  right  to 
do — ^that  the  presumption  of  law  above  mentioned  was  not  overcome 
by  the  conflicting  testimony  of  Twitty,  and  they  further  held  that  the 
lines  of  the  survey  were  actually  run  upon  the  ground,  then  it  is  in- 
disputable that  the  jury  had  a  right  to  reverse  the  calls  in  order  to 
harmonize  the  lines  of  the  survey.  On  the  other  hand,  if  the  jury 
found,  on  the  evidence  of  Twitty,  that  the  lines  of  the  survey  were 
not  actually  run  upon  the  ground,  yet,  as  we  have  shown  that  the 
rule  declaring  that  the  calls  of  an  office  survey  may  not  be  reversed 
is  of  doubtful  authority,  and,  even  if  sound,  ought  not  to  be  held  a 
hard  and  fast  rule  subject  to  no  exceptions;  and  as  we  have  shown 
that,  where  surveys  are  not  actually  run  upon  the  ground,  the  quan- 
tity of  land  intended  to  be  called  for  in  the  survey  is  a  material 
matter,  to  be  considered  in  determining  the  survey;  and  as  it  ap- 
pears that  the  real  question  at  issue  in  the  present  case  was 
whether  the  long  call  for  distance  in  the  west  line  of  the  Brazos 
county  school-Jand  survey  should  prevail  over  the  short  call  for  dis- 
tance in  the  east  line  and  several  other  calls  of  the  same  survey;  and 
as  it  appears  that  by  reversing  the  calls  all  the  calls  in  the  survey, 
with  the  exception  of  the  call  for  distance  in  the  west  line,  are  har- 
monized, the  conflict  with  prior  surveys  is  avoided,  and  the  Brazos 
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county  school  survey  given  its  full  quota  of  land, — ^we  are  of  opinion 
that  the  learned  judge,  of  the  trial  court  might  very  properly  have 
instructed  the  jury  in  the  language  used  by  Judge  McGorHiick  in 
a  noted  and  much  litigated  case,  as  follows: 

"In  order  to  reconcile  or  elucidate  the  calls  of  a  survey  In  seeking  to  trace 
it  on  the  ground  the  comer  called  for  in  the  grant  as  the  'beginning*  comer 
does  not  control  more  than  any  other  comer  actually  well  ascertained;  nor  are 
we  constrained  to  follow  the  calls  of  the  grant  in  the  order  said  caUs  stand 
in  the  field  notes  there  recorded,  but  are  permitted  to  reverse  the  calls,  and  trace 
the  lines  the  other  way,  and  should  do  so  whenever  by  so  doing  the  land  em- 
braced would  most  nearly  harmonize  all  the  calls  and  the  objects  of  the  grant." 
Ayers  V.  Watson,  X37  U.  &  598,  11  Sup.  Ct.  206,  34  L.  Ed.  809. 

This  was  approved  by  the  supreme  court,  and  the  opinion  con- 
cludes as  follows: 

"If  an  insurmountable  difficulty  is  met  with  in  running  the  lines  in  one  direc- 
tion, and  is  entirely  obviated  by  running  them  in  the  reverse  direction,  and  all 
the  known  caUs  of  the  survey  are  harmonized  by  the  latter  course,  it  is  only 
a  dictate  of  common  sense  to  follow  it"  Page  604,  137  U.  S.,  page  208,  11 
Sup.  Ct,  and  page  811,  34  L.  Ed. 

In  either  view,  a  reversal  of  the  calls  was  proper,  and  the  charge 
complained  of  was  more  favorable  to  the  plaintiffs  in  error  than  the 
case  warranted,  and  any  error  of  the  court,  if  error  therein,  was  not 
prejudicial  to  them. 

The  third  assignment  of  error  complains  of  the  refusal  of  the  trial 
judge  to  give  the  following  special  charges: 

"You  are  further  charged  by  the  court  that,  when  unmarked  lines  of  adjacent 
surveys  are  called  for  by  the  field  notes  of  contiguous  surveys,  and  such  un- 
marked lines  can,  from  other  calls,  be  ascertained  and  located  with  certainty, 
such  unmarked  lines,  under  such  circumstances,  are  given  the  dignity  of  an  arti- 
ficial object.  Therefore,  if  you  find  from  the  evidence  In  this  case  that  the 
north  line  of  the  Brazos  county  school-land  snrvey  can  be  located  with  cer- 
tainty, either  from  its  own  calls  and  corners  or  from  the  calls  and  comers  of 
contiguous  surveys,  then  such  north  line  becomes  an  artificial  object,  which 
will  cont^ol  course  and  distance;  and  if  you  find,  from  the  evidence,  that  such 
line  can  be  so  established,  and  that  the  surveys  lying  north  of  such  line,  to  wit, 
the  John  Minter  S.  P.  R.  B.  Oo.  survey,  the  H.  H.  Duff  survey  No.  8,  H.  &  T. 

0.  R.  B.  Co.  surveys,  Nos.  1,  2,  and  3,  call  for  the  northern  boundary  line  of 
said  Brazos  county  school-land  survey  as  a  common  divisional  line,  then  no 
vacancy  can  occur  between  such  survey  and  the  Brazos  county  school  land, 
and  you  will  find  for  the  plaintiffs."  "The  testimony  in  this  case  shows  that 
there  was  no  vacancy  existing  north  of  and  adjoining  the  Brazos  county  school 
land  at  the  time  of  the  attempted  appropriation  of  the  land  claimed  by  the 
defendants  in  this  suit,  because,  without  reference  to  the  true  location  of  the 
north  line  of  the  Brazos  county  school  land,  the  surveys  north,  to  wit,  the  John 
Minter  S.  P.  R.  R.  Co.  survey,  H.  H.  Duff  survey  No.  8,  H.  &  T.  C.  R.  surveys 

1,  2,  and  3,  all  call  for  the  north  boundary  line  of  the  Brazos  county  school 
land,  and  exclude  the  existence  of  a  vacancy,  and  therefore  your  verdict  wlU 
be  for  the  plaintiffs.  Both  of  said  charges  being  necessary  from  the  field 
notes  of  the  John  Minter,  H.  H.  Duff,  and  H.  &  T.  0.  R.  Oo.  surveys,  and  the 
testimony  of  T.  M.  Cecil  and  J.  P.  Hart  Said  field  notes  showing  that  these 
surveys  were  located  from  the  north  line  of  the  Brazos  county  school  land  and 
each  and  all  were  tied  to  such  north  line  as  a  common  divisional  line,  and 
could  not  be  separated  to  admit  of  a  vacancy  between  them." 

It  appears  from  the  testimony  of  Hart,  surveyor,  who  located  the 
Minter  and  a  tier  of  surveys  east  of  it,  that  he  began  the  said  Minter 
survey  at  a  point  10,471  varas  north  of  the  common  southwest  cor- 
ner of  the  H.  S.  Smith  survey  No.  68,  and  the  southeast  corner  of 
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the  Sarah  TJpsey  survey  as  fixed  by  a  large  elm  bearing  tree,  well 
marked,  which  corner  and  tree  were  found  and  identified,  and  then 
located  said  surveys  by  running  out  their  boundaries  on  the  ground 
and  establishing  the  southwest  and  southeast  corners  of  the  said 
Minter  survey  by  driving  a  stake  in  the  ground  at  each  comer,  and 
at  the  same  time  located  the  other  surveys  east  of  said  Minter  sur- 
vey covering  the  same  ground  now  covered  by  surveys  Nos.  1,  2, 
and  3  in  the  name  of  the  H.  &  T.  C.  R.  Co.  If  the  Brazos  county 
school-land  survey  was  determinable  by  reversing  its  calls,  and 
giving  effect  to  the  short  call  on  the  east  line  and  the  call  for  a 
comer  in  the  east  line  of  No.  113,  there  would  be  a  strip  of  vacant 
land  between  said  Brazos  county  school-land  survey  and  the  above- 
mentioned  surveys  actually  located  and  surveyed  on  the  ground. 
The  first  proposition  contained  in  the  above  assignment  was  cor- 
rectly refused,  because  it  directed  the  jury  to  disregard  the  above 
testimony.  See  Gterald  v.  Freeman,  supra;  Adams  v.  Crenshaw, 
74  Tex.  114,  11  8.  W.  1082;  Busk  v.  Manghum  (Tex.  Civ.  App.)  37 
S.  W.  459;  Colonization  Co.  v.  Plippen  (Tex.  dv.  App.)  29  S.  W.  813. 
The  second  proposition  was  also  correctly  refused,  because  it  dis- 
regarded the  testimony  of  J.  P.  Hart  and  T.  M.  Cecil,  surveyors, 
and  was  otherwise  against  the  evidence  in  the  case. 

The  last  assignment  of  error  is  that  the  court  erred  in  overruling 
the  plaintiffs'  motion  for  a  new  trial,  and  needs  no  consideration. 

As  none  of  the  errors  assigned  are  well  taken,  and  as  we  discover 
no  plain  error  upon  the  face  of  the  record,  the  Judgment  of  the  cir- 
cuit court  is  affirmed. 


CLEVELAND,  0.,  a  &  ST.  L.  BY.  CO.  v.  TARTT. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  26,  1900.) 

No.  567. 

1  RjLTLROADS— InJUBT  OF  PbRSON  OK  TrACK— TbBSPA88BB8. 

Ab  between  a  railroad  company  and  a  trespasser  on  its  right  of  way,  no 
duty  of  care  to  avoid  injury  to  such  trespasser  arises  until  those  in  charge 
of  the  train  have  discovered  his  presence  on  or  dangerously  near  the  track, 
and  have  reasonable  cause  to  believe- that  injury  wlU  result  unless  the 
progress  of  the  train  Is  arrested.  That  he  might  have  been  seen  before 
he  was,  or  that  the  train  was  running  at  a  dangerous  or  lUegal  rate  of 
speed,  is  merely  evidence  of  negligence,  which  in  such  case  does  not  give 
a  right  of  action  for  the  Injury. 
&  Samb— Action  for  Injury— Plbading. 

Where  it  Is  sought  to  charge  the  willful  injury  of  a  trespasser  upon  a 
railroad  track  by  those  in  charge  of  a  train,  the  Intention  on  their  part  to 
commit  such  injury  must  be  directly  and  explicitly  alleged,  and  an  aUega- 
tlon  of  willful  negligence  is  not  sufficient. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

Gteorge  F.  McNulty,  for  plaintiff  in  error, 
A.  B.  Taylor,  for  defendant  in  error. 

Before  WOODS  and  JENEINS,  Circuit  Judges,  and  BAKEB,  Dis- 
trict Judge. 
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BAKER,  District  Judge.  This  case  has  been  before  this  court, 
when  it  was  reversed  and  remanded,  with  instructions  to  grant  a  new 
trial,  and  to  permit  the  declaration  to  be  amended.  Railway  Co.  v. 
Phillips'  Adm'r,  24  U.  S.  App.  489,  12  C.  C.  A.  618,  64  Fed.  823.  On 
the  return  of  the  case  a  new  trial  was  granted,  and  the  declaration 
was  amended  by  simply  inserting  the  word  "willful"  in  three  places 
next  before  the  word  "negligence."  The  evidence  on  the  last  trial 
differs  in  no  essential  partictSar  from  that  on  the  former,  except  that 
upon  the  last  trial  evidence  was  introduced  showing  that  the  train 
could  have  been  stopped  within  the  distance  of  2,000  feet,  or  there- 
abouts. The  statement  of  facts  found  in  the  former  report  of  this 
case,  except  the  evidence  in  reference  to  the  distance  within  which 
the  train  could  have  been  stopped,  is  adopted  as  a  substantially  cor- 
rect statement  of  the  facts  in  the  present  case.  To  set  out  the 
numerous  instructions  given  and  refused  to  which  exceptions  were 
taken  would  needlessly  protract  this  opinion.  The  record  contains 
52  assignments  of  error.  The  instructions  are  not  entirely  har- 
monious in  their  statement  of  the  legal  principles  applicable  to  the 
case,  and  it  is  not  apparent  how  the  jury  could  have  reached  the 
verdict  they  did,  if  they  had  been  governed  by  the  instructions  given. 
But,  as  the  case  ought  to  be  reversed  for  error  in  refusing  to  direct 
a  verdict  for  the  plaintiff  in  error,  a  careful  examination  of  the  other 
errors  assigned  is  unnecessary. 

It  was  decided  when  the  case  was  here  before  that  the  deceased 
was,  at  the  time  he  was  killed,  a  trespasser  or  mere  naked  licensee 
on  the  right  of  way  of  the  plaintiff  in  error,  and,  as  such,  that  it  owed 
him  no  duty  of  care  to  provide  against  accidents  to  him.  We  also 
held  that  the  court  erred  in  refusing  to  direct  a  verdict  in  favor  of 
the  plaintiff  in  error  on  the  ground  t£at  the  evidence  was  insufficient 
to  justify  a  submission  of  the  case  to  the  jury.  These  rulings  became 
the  law  of  the  case,  and  must  control  the  decision  on  the  present  writ 
of  error,  unless  the  cg,se  made  by  the  evidence  differs  in  some  ma- 
teiial  and  controlling  aspect  from  that  made  on  the  former  trial.  A 
careful  study  of  the  evidence  which  is  in  the  record  fails  to  disclose 
any  material  difference,  except  that  in  relation  to  the  distance  within 
which  the  train  could  have  been  stopped.  That  the  deceased  waa 
a  trespasser  or  mere  naked  licensee  at  the  time  he  was  killed  is 
clearly  shown,  and  is  the  settled  law  of  the  case;  and  as  no  new  or 
additional  evidence  was  produced,  except  as  above  stated,  the  court 
below,  in  obedience  to  the  opinion  of  tMs  court,  ought  to  have  sus- 
tained the  request  of  the  plaintiff  in  error  to  direct  the  Jury  to  find 
a  verdict  in  its  favor.  But,  if  this  was  the  first  time  this  case  was  be- 
fore us,  the  result  must  be  the  same.  The  undisputed  evidence  shows 
that  the  deceased  and  his  son  were  trespassers  on  the  right  of  way 
of  the  plaintiff  in  error  at  the  time  he  was  killed.  The  evidence  fails 
to  show  negligence  on  the  part  of  the  plaintiff  in  error  or  its  serv- 
ants which  was  the  proximate  cause  of  the  death  of  the  plaintiff's  in- 
testate. It  is  firmly  settled  that  it  is  not  the  duty  of  the  employ^ 
operating  a  railroad  train  to  exercise  care  and  diligence  in  looking 
for  trespassers  on  the  railway  track,  and  that  no  duty  of  care  in  re- 
spect of  such  trespasser  arises  xmtil  he  is  seen  ux>on  or  so  near  the  rail- 


Digitized  by 


Google 


CLEVELAIVD,  C,  C.  A  ST.  L.  BY.  CO.  ▼•  TABTT.  871 

road  track  as  to  show  that  heis  liable  to  injury  from  the  train  mov- 
ing thereon.  Nor  does  it  become  the  duty  of  the  trainmen  to  arrest 
the  progress  of  their  ti'ain  as  soon  as  they  discover  a  trespasser  on 
or  dangerously  near  the  track.  They  have  the  right  to  proceed  on 
the  assumption  that  the  trespasser,  having  a  due  regard  for  his  own 
personal  safety,  will  voluntarily  withdraw  from  the  track,  and  not  re- 
main in  a  place  of  known  danger  until  he  is  injured  or  killed.  It  is 
only  when  it  becomes  apparent  that  such  trespasser  is  either  un- 
aware of,  or  unable  to  avoid,  impending  danger,  and  when  those  in 
charge  of  the  train  have  reasonable  cause  to  apprehend  that  injury 
will  probably  result  unless  an  effort  is  made  to  stop  the  train,  that 
it  becomes  their  duty  to  do  so.  As  between  the  railway  company 
and  the  trespasser,  no  duty  of  care  to  avoid  injury  arises  until  tiioee 
in  charge  of  the  train  have  discovered  his  ^H^sence  on  or  dangerously 
near  the  track,  and  have  reasonable  cause  to  believe  that  injury  will 
result  unless  the  progress  of  the  train  is  arrested.  Although  the 
railway  track  may  be  level  and  straight,  so  that  those  in  charge 
of  the  train  by  the  exercise  of  due  care  might  have  seen  the  tres- 
passer long  before  they  did,  still  such  negligent  failure  to  discover 
his  presence  on  or  near  the  track  will  of  itself  constitute  no  action- 
able wrong  of  which  he  can  complain.  If  the  train  is  running  at  a 
high  and  dangerous  rate  of  speed,  in  violation  of  an  ordinance,  it  is 
mere  negligence,  of  which  llie  trespasser  cannot  successfully  com- 
plain; nor  in  such  a  case  would  any  special  duty  of  care  arise  until 
the  presence  and  apparent  danger  of  the  trespasser  was  actually  dis- 
covered. Hence,  even  if  those  employed  on  the  engine  which  killed 
the  plaintiff's  intestate  could  have  seen  him  when  he  was  2,400  feet 
from  the  train,  their  failure  to  discover  his  presence  or  that  of  his  son 
until  the  train  was  a  little  more  than  700  feet  from  them  would  give 
no  right  of  action.  There  was  no  evidence  offered  on  behalf  of  the 
plaintiff  below  to  prove  that  the  employes  on  the  train  actually 
discovered  the  presence  of  the  deceased  or  his  son  on  or  near  the 
track  until  just  before  the  accident  happened.  The  evidence  clearly 
shows  that  the  presence  of  the  deceased  and  his  son  on  the  track 
was  not  actually  discovered  by  any  of  the  trainmen  until  the  train 
was  within  less  than  800  feet  from  them,  and  that  as  soon  as  they 
were  seen  the  danger  signal  was  sounded,  the  emergency  brakes  ap- 
plied, and  everything  was  done  which  vrith  due  care  for  the  safety 
of  the  train  and  its  passengers  could  have  been  done  in  the  exercise 
of  ordinary  care  and  prudence,  and  that  the  train  was  actually 
stopped  within  2,000  feet  or  thereabouts  from  the  point  where  the 
train  was  when  the  deceased  and  his  son  were  first  seen  upon  or  near 
the  track.  The  case  made  by  the  evidence  was  such  as  made  it  the 
duty  of  the  court  to  grant  the  request  of  the  plaintiff  in  error  to 
direct  a  verdict  in  its  favor.  Deciding,  as  we  do,  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  plaintiff  in  error,  it  becomes 
unnecessary,  and  would  not  be  profitable,  to  consider  the  other  51 
errors  assigned. 

WOODS,  Circuit  Judge  (concurring).    When  this  case  was  first 
here,  our  ruling  was  that  "the  declaration    ♦    ♦    ♦    counts  ^^?on      j 
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negligence,  and  not  upon  willfnlnessi  as  the  ground  of  action,'^  and 
that  it  was  therefore  unnecessary  to  express  an  opinion  whether,  upon 
the  facts  disclosed,  the  action  could  be  maintained  for  a  willful  injury. 
Apparently  for  the  purpose  of  raising  that  issue  the  declaration  was 
amended  by  inserting  tiie  word  "wilfiul"  to  qualify  the  alleged  negli- 
gence, so  that  as  amended  the  charge  is  that  the  defendant's  servants, 
with  gross,  reckless,  wanton,  and  willful  negligence,  failed  to  reduce 
the  speed  of  the  engine,  and  to  give  any  signal  or  warning  to  the  de- 
ceased and  his  child  of  the  approach  of  the  train  by  which  they  were 
run  down.  Manifestly,  the  amendment  did  not  a^ect  the  essential 
character  of  the  charge.  It  is  one  thing  to  allege  the  willful  or  in- 
tentional infliction  of  an  injury,  and  quite  another  to  allege  the  will- 
ful doing  or  omitting  to  do  something  which  caused,  or  contributed 
to  the  causing  of,  the  injury.  The  defendant's  servants,  according 
to  the  amended  averment,  willfully  (that  is  to  say,  knowingly  and 
purposely)  failed  to  reduce  the  speed,  and  to  give  to  the  deceased  any 
signal  or  warning  of  the  approach  of  the  train;  but  it  is  not  alleged 
or  implied  that  tiere  was  in  the  mind  of  the  engineer  or  fireman  any 
intention  to  inflict  injury,  or  any  perception  that  the  deceased  and 
his  son  were  not  properly  regardful  of  the  situation,  and  would  avoid 
harm,  as  they  might  easily  have  done,  by  stepping  aside.  ''Willf  ill  or 
intentional  injury,"  as  we  said  before,  "implies  positive  and  aggress- 
ive conduct,  and  not  the  mere  negligent  omission  of  duty";  and  the 
willful  omission  to  do  something  which  duty  requires,  it  is  equally 
clear,  does  not  of  itself  imply  an  intention  to  injure,  and  such  inten- 
tion should  not  be  imputed  unless  directly  proven,  or,  under  the  cir- 
cumstances, that  result  must  have  been  perceived  to  be  probable.  In 
other  words,  as  a  matter  of  pleading,  it  is  the  same  whether  an  act 
or  an  omission  to  act  be  alleged  to  have  been  negligent  or  intentional. 
If  it  be  sought  to  charge  a  willful  injury,  the  intention  to  inflict  it 
must  be  directly  and  explicitly  alleged.  As  a  matter  of  proof,  it  may 
be  enough  to  show  negligence  of  such  gross,  wanton,  or  willful  char- 
acter as  to  justify  the  inference  of  an  intention  or  willingness  to  in- 
jure. It  is  easy  to  suppose  circumstances  or  conditions  which,  if 
they  did  not  in  the  particular  case  justify  an  omission  to  retard  the 
speed  of  a  train,  or  to  sound  the  whistle  sooner  than  it  was  sounded, 
would  exclude  all  suspicion  of  bad  faith.  The  engineer  in  this  in- 
stance might  have  seen  the  deceased  upon  the  track  2,000  feet  away, 
instead  of  700  feet,  as  he  testified;  and,  disregarding  his  testimony, 
the  jury  may  have  inferred  that  he  ought  to  have  seen,  and  did  sooner 
see,  the  deceased  upon  the  track.  But,  that  conceded,  there  is  no  evi- 
dence whatever  to  justify  an  inference  that  he  entertained  any  pur- 
pose or  had  any  thought  of  harming  the  deceased  or  his  boy.  The 
affirmative  testimony  of  a  number  of  witnesses  is  that  the  alarm 
whistle  was  sounded  when  the  engine  was  near  700  feet  from  the 
point  of  collision,  and  against  that  is  the  testimony  of  a  single  wit- 
ness that  she  heard  neither  bell  nor  whistle.  The  affirmative  testi- 
mony, it  is  clear,  ought  not  to  be  considered  as  overborne  by  the  nega- 
tive; but,  whether  the  truth  in  this  respect  was  one  way  or  the  other, 
the  case  was,  at  niost,  one  of  negligence  only,  against  one  whose  posi- 
tion as  a  trespasser  made  a  right  of  action  on  that  groun(L4lone  im- 
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poBsible.  That  lie  was  a  trespasser  ui>on  the  track  of  the  defendant's 
road  is  conceded  in  the  brief  for  the  defendant  in  error.  The  trial 
proceeded  throughout  on  that  theory,  and  no  question,  it  is  admitted, 
was  made  upon  the  point;  but  it  is  insisted  that  the  defendant's  serv- 
ants, notwithstanding  the  negligence  of  the  deceased,  could,  after 
discovering  the  peril,  have  averted  it  by  timely  warning,  or  by  slack- 
ening the  speed  of  the  train.  On  this  point  reference  is  made  to 
Cahill  V.  Railway  Co.,  46  U.  S.  App.  85,  20  C.  C.  A.  184,  74  Fed.  285; 
Railroad  Co.  v.  Morlay,  58  U.  S.  App.  526,  30  C.  C.  A.  6,  86  Fed.  240; 
Anderson  v.  Hopkins,  63  U.  S.  App.  533,  33  C.  C.  A.  346,  91  Fed.  77, 
and  other  cases,  as  overthrowing  the  doctrine  that  there  can  be  no 
recovery  for  an  injury  to  a  person  wrongfully  upon  a  railroad  track 
unless  the  injury  was  willful  or  intentional.  The  Cahill  Case  is 
plainly  distinguishable;  and  the  doctrine  of  the  Anderson  and  Morlay 
Cases  is  manifestly  not  applicable  here,  because  in  this  case  the  de- 
ceased and  his  son  were  not  perceived  by  the  engineer  to  be  in  a  posi- 
tion of  peril  from  which  they  were  not  likely  to  escape  by  their  own 
exertions. 

The  only  tangible  proof  of  negligence  which  went  to  the  jury  was 
that  the  train  by  which  the  deceased  was  killed  was  running  at  the 
rate  of  fifty  to  sixty  miles  an  hour,  in  violation  of  an  ordinance  of  the 
town  which  forbade  a  speed  exceeding  ten  miles  an.  hour.  The 
proof  of  that  ordinance  should  have  been  withdrawn  from  the  jury. 
It  consisted  of  a  copy  of  the  ordinance,  with  a  certificate  of  the  town 
clerk  attached,  verifying  the  ordinance,  and  certifying  that  it  was 
passed  on  July  7, 1877,  and  was  duly  published.  This  certificate  was 
attached  to  the  ordinance  as  found  in  a  printed  book  of  ordinances, 
which  contained  copies  of  other  ordinances  of  the  town  of  Venice; 
and  it  is  claimed,  on  the  statement  of  a  witness,  that  a  copy  of  that 
pamphlet  was  kept  or  preserved  by  the  town  board.  The  book,  how- 
ever, did  not  purport  to  be  published  by  authority  of  the  board  of 
trustees  or  city  council,  and  therefore  was  not  admissible,  under  the 
statute,  as  evidence  of  the  passage  and  publication  of  the  ordinances 
found  in  it.  Lindsay  v.  City  of  Chicago,  115  HI.  120,  3  N.  E.  443. 
And  while,  as  shown  by  the  opinion  in  that  case,  the  certified  copy 
of  the  ordinance  was  competent  and  prima  facie  evidence  of  the 
passage  and  publication  "of  the  ordinance,  yet  when  it  was  shown,  as 
it  was,  that  in  the  original  record  there  was  no  notation  at  the  foot 
of  the  ordinance,  of  the  fact  or  date  of  publication,  upon  which  the 
clerk  could  have  based  his  certificate,  and  further  was  shown  by  the 
testimony  of  the  clerk,  who  made  the  certificate,  that  he  knew  noth- 
ing of  the  fact,  and  did  not  intend  to  certify  to  the  publication  of 
the  ordinance,  but  signed  the  certificate  as  prepared  and  presented 
to  him  by  counsel  for  the  defendant  in  error,  the  force  of  the  certifi- 
cate in  that  respect  was  destroyed,  and  there  i'emained  no  adequate 
proof  of  the  publication  of  the  ordinance.  But,  if  the  publication  of 
the  ordinance  were  conceded,  its  violation  by  the  defendant  was,  at 
most,  evidence  of  negligence  only,  and  afforded  no  ground  for  re- 
covery for  injury  to  a  trespasser.  The  train  by  which  the  intestate 
was  killed  was  running  on  time,  and  at  its  usual  speed,  as  for  two 
years  or  more  it  had  been  run,  and  as,  to  the  knowledge  of  the^e-        t 
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ceased,  it  had  been  run  for  six  weeks  or  more  before  the  date  of 
the  accident.  He  probably  had  no  knowledge  of  the  ordinance,  and 
certainly  neither  counted,  nor  had  the  right  to  connt,  upon  the  train 
being  run  in  accordance  with  its  requirement.  The  judgment  below 
is  reversed^  and  the  cause  remanded,  with  directions  to  grant  a  new 
triaL 


LANGAN  V.  JETNA  INS.  CO.     SAME  v.  SPRING  GARDEN  INS.  CO.    SAME 
V.  GERMAN  ALLIANCE  INS.  CO.     SAME  V.  PALATINE  INS.  CO. 

(Circuit  Court,  N.  D.  Iowa,  Cedar  Rapids  Division.    January  20»  1900.) 

u  FiBB  Insurancb— Election  to  Rebuild— Pleading. 

Where,  there  being  a  controversy  between  Insured  and  the  insurer 
whether  the  latter  had  lost  Its  right  to  elect  to  rebuild,  the  former  brought 
action  for  the  money  Indemnity,  and  the  Insurer  set  up  Its  election,  and 
alleged  Its  willingness  to  rebuild,  and  the  court  decided  that  It  had  not 
lost  such  right  and  thereupon  Insured  accepted  the  offer,,  the  Insurer  can- 
not rescind  its  position  aesumed  In  such  pleading,  and  deny  all  liability 
on  its  contract  of  Insurance,  because,  pending  the  controversy,  the  cost  of* 
the  building  has  Increased. 

2l  Same— Action  for  Monet  Indemnity. 

Though  an  insurer  elects  to  rebuild,  it  having  failed  to  do  so  Insured 
may  sue  on  the  original  contract  for  the  money  Indemnity. 

Actions  at  law  on  four  policies  of  insurance  issued  by  the  above- 
named  companies  on  same  building.  Jury  waived,  and  cases  heard 
together  by  the  court, 

R.  G.  Langan  and  Walsh  Bros.,  for  plaintiff. 

Hayes  &  Schuyler  and  George  Steere,  for  defendants. 

SHIRAS,  District  Judge.  The  facts  necessary  to  an  understand- 
ing of  the  legal  questions  involved  in  these  cases,  briefly  stated,  are 
as  follows: 

The  plaintiff,  Daniel  Langan,  being  the  owner  of  a  brick  dweUlng  house 
situated  In  the  city  of  GUnton,  Iowa,  obtained  insurance  against  loss  by  fire 
In  the  defendant  companies,  the  policy  Issued  by  the  JEtna  Company  being 
dated  October  24,  1895;  that  In  the  Spring  Garden  Company  being  dated  De- 
cember 81,  1897;  that  In  the  German  Alliance  being  dated  January  1,  1898; 
and  that  in  the  Palatine  Company  on  the  8th  day  of  January  1898,— each  of 
said  policies  being  for  the  sum  of  $5,000.  On  the  23d  day  of  January,  1898,  at 
which  time  the  four  policies  above  named  were  In  fuU  forjce,  a  fire  occurred, 
greatly  injuring  the  building  Insured,  and  due  notice  thereof  was  given  to  the 
four  insurance  companies  carrying  risks  upon  the  premises.  Not  being  able 
to  agree  upon  the  amount  of  the  loss,  the  parties  In  interest,  as  required  by 
the  terms  of  the  policies,  entered  into  a  written  agreement  for  the  appointment 
of  appraisers  to  ascertain  the  total  loss,  and  award  the  amount  each  com- 
pany would  be  liable  for  under  Its  policy.  The  appraisers  thus  appointed  fixed 
the  total  loss  to  the  Insured  at  the  sum  of  $20,095,  and  awarded  the  amount 
for  which  each  of  the  companies  would  be  liable  at  the  sum  of  $5,000;  or, 
in  other  words,  as  the  total  loss  exceeded  In  amount  the  aggregate  <^  the  pol- 
icies, the  sum  chargeable  against  each  company  would  be  the  full  amoimt 
called  for  by  the  policy  issued  by  It  The  award  of  the  appraisers  was  dated 
June  80,  1898,  and  on  the  27th  day  of  July  the  four  Insurance  companies  united 
In  a  written  notice  to  the  Insured  that  they  elected  to  repair  and  rebuild  the 
destroyed  dwelling.  To  this  notice,  and  under  date  of  August  4,  1898,  the 
insured  responded,  in  writing,  denying  the  right  of  the  companies  to  elect  to 
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repair  or  rebufld  the  premises,  claiming  that  the  right  secured  by  the  policies 
to  the  companies  to  repair  or  rebuild  could  not  be  availed  of  after  the  lapse 
of  30  days  from  the  reception  of  the  notice  of  the  fire;  that  by  the  act  of  the 
companies  In  agreeing  to,  and  participating  in,  the  appraisal  of  the  damage 
to  the  property,  the  companies  had  elected  to  treat  the  policies  as  money  con- 
tracts, and  they  could  not  afterwards  change  this  election,  and  undertake  to 
rebuild  the  premises;  and  the  insured  further  notified  the  companies  that  they 
must  make  prompt  payment  in  money  of  the  sums  awarded  against  them,  or 
suits  for  recovery  of  the  amounts  would  be  brought  against  them.  Thus  the 
parties  were  at  issue  as  to  the  construction  of  the  terms  of  the  policies,  and 
thereupon,  on  or  about  the  30th  day  of  December,  1898,  these  actions  were 
brought  against  the  several  named  insurance  companies,  in  the  district  court 
of  Clinton  county,  Iowa,  from  which  court,  on  petition  of  the  defendant  in 
each  case,  they  were  removed  into  this  court  in  the  Cedar  Baplds  division. 
The  defendant  company  in  each  case,  in  answer  to  the  petition  of  plaintiff, 
set  forth  various  matters  with  respect  to  the  action  of  the  appraisers  upon 
which  it  was  claimed  that  the  appraisal  of  the  damages  was  not  valid  and 
binding  upon  the  company,  and  then  averred  that,  under  the  terms  of  the  pol- 
icy, the  company  had  the  right  to  elect  to  repair  and  rebuild  the  premises; 
that  it  had  exercised  this  right  by  giving  written  notice  of  the  election  to  re- 
build; and  that  the  plaintiff  had  refused  to  permit  the  rebuilding  of  the  in- 
jured property,  and  therefore  could  not  maintain  the  achon.  In  reply  to  the 
answer,  the  plaintiff  made  counter  charges  of  bad  faith  on  part  of  the  ap- 
praiser selected  by  the  company,  averred  the  validity  of  the  appraisal,  and  de- 
nied the  right  of  the  company  to  repair  or  rebuild,  under  the  facts  of  the  case. 
The  defendant  filed  a  motion  to  strike  out  parts  of  the  reply,  and  at  the  Sep- 
tember term,  1899,  of  the  court  at  Cedar  Rapids,  the  cases  having  been  noted 
for  trial  at  that  term,  the  motion  was  argued  and  submitted  to  the  court,  it 
being  claimed  on  behalf  of  the  defendant  that  all  matter  averred  in  the  reply 
touching  the  appraisal,  and  the  action  of  the  parties  and  the  appraisers  in  con- 
nection therewith,  was  wholly  immaterial,  for  the  reason  that  the  company, 
by  the  notice  given  under  date  of  July  27,  1898,  had  secured  the  right  to  per- 
form its  contract  by  restoring  the  burned  premises;  that,  by  giving  the  notice, 
all  objection  to  the  appraisal  had  been  waived,  and  the  rights  of  the  par- 
ties were  to  be  determined  by  the  construction  of  the  clause  in  the  policy 
which  gave  the  right  to  repair  or  rebuild.  Thereupon  the  court  held  that  the 
ruling  to  be  made  on  the  motion  to  strike  involved  the  more  important  ques- 
tion of  the  construction  of  the  clause  hi  the  policy  giving  the  election  to  the 
company  to  repair  or  rebuild  the  premises,  and  that  it  would  be  advisable  to 
fully  present  this  question  to  the  court,  and  obtain  a  ruling  thereon,  before 
going  to  the  Jury  on  the  questions  involved;  and  thereup<m  counsel  were  heard 
upon  the  question,  and,  aiter  consideration  thereof,  the  court  ruled  that,  under 
•  the  language  of  the  policies  sued  on,  the  companies  had  the  right  to  elect  to 
rebuild  the  premises,  by  giving  notice  of  such  election  within  30  days  after 
reception  of  the  proofs  of  loss,  and  that  this  30-day  period  did  not  begin  to 
run  until  the  proofs  of  loss  had  been  completed  by  the  appraisal  of  the  amount 
of  the  damages, — ^the  opinion  of  the  court  at  length  being  found  in  96  Fed. 
705.  It  will  be  noticed  tha>  In  the  opinion  given  the  court.  In  view  of  the 
doubt  existing  upon  the  proper  construction  of  the  terms  of  the  policy,  sug- 
gested that  the  question  should  be  settled  by  an  inunediate  appeal  to  the  cir- 
cuit court  of  appeals;  but,  after  consultation,  the  counsel  for  plaintiff  an- 
nounced in  open  court  that  they  would  abide  by  the  view  taken  by  this  court, 
and  that  all  objections  to  the  company  rebuilding  the  premises  were  with- 
drawn. 'Thereupon  counsel  for  the  defendant  companies  asked  for  time  with- 
in which  to  consult  with  their  clients  as  to  their  further  action  in  the  premises, 
and  to  that  end  it  was  finally  agreed  between  the  parties,  with  the  approval 
of  the  court,  that  the  hearing  should  be  postponed  until  the  December  term 
of  the  court  at  Dubuque.  At  that  term  of  the  court  the  defendants  filed 
amended  and  substituted  answers,  in  which  are  set  forth  the  clause  of  the 
policies  providing  for  the  repairing  and  rebuilding  the  premises;  the  giving 
of  the  notice  that  the  companies  elected  to  rebuild;  the  written  refusal  of  the 
plaintiff  to  permit  the  premises  to  be  rebuilt:  and  It  Is  then  averred  that,  dur- 
ing the  time  the  plaintiff  refused  to  permit  the  rebuilding  of  the  premises,  the 
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coet  of  the  labor  and  material  necessary  to  restore  the  premises  had  so  In- 
creased that  In  September,  1809,  and  ever  since,  the  expense  to  the  companies 
of  rebuilding  would  be  about  38  per  cent,  greater  than  It  would  have  been 
during  the  summer  or  fall  of  1898.  By  consent  of  the  parties,  a  jury  trial  was 
waived,  and  the  cases  we're  submitted  to  the  court  upon  the  law  and  the  facts, 
and  a  finding  of  facts  has  been  made  In  writing  to  the  effect  of  the  recitals 
herein  set  forth,  and  thus  are  presented  the  questions  of  law  arising  In  the 
cases. 

The  facts  found,  under  the  evidence  and  the  pleadings  of  the  de- 
fendant companj  in  each  case,  show  that  when  the  fire  occurred,  in 
January,  1898,  the  plaintiff  held  a  valid  policy  of  insurance  in  each 
company  for  the  sum  of  |5,000;  that  due  notice  of  the  happening  of 
the  fire  was  given  to  the  companies;  that,  in  order  to  ascertain  the 
amount  of  the  total  loss  caused  by  the  fire,  the  parties,  by  mutual 
agreement,  caused  an  appraisement  to  be  made,  and  this  appraise- 
ment fixed  the  total  loss  at  $20,095,  and  the  amount  chargeable 
against  such  company  at  the  sum  of  |5,000;  that  the  completed 
proofs  of  loss,  inclnding  the  appraisement,  were  furnished  to  each 
company  about  June  30, 1898.  These  facts,  which  are  not  in  dispute, 
show  that,  upon  the  completion  of  the  proofs  of  loss,  the  plaintiff 
had  established  a  valid  right  to  indemnity  from  each  one  of  the  de- 
fendant companies,  according  to  the  terms  of  the  several  policies 
issued  by  them,  respectively.  It  was  then  open  to  each  of  the  com- 
panies to  perform  its  contract  of  indemnity  in  one  of  two  methods. 
It  could  pay  the  amount  chargeable  against  it  in  cash,  or  it  could  re- 
store the  injured  premises  by  repairing  or  rebuilding  the  same. 

By  the  terms  of  the  policy,  the  company  had  secured  to  itself  a 
period  of  30  days,  after  service  of  proofs  of  loss,  within  which  it 
could  determine  upon  the  method  of  performance  on  its  part. 
During  this  period  of  30  days  it  had  the  right  to  elect  whether  it 
would  undertake  to  perform  its  contract  of  indemnity  by  payment 
in  money  or  by  repairing  or  rebuilding  the  premises.  If  it  elected 
to  perform  by  payment  in  money,  then  the  payment  must  be  made 
in  60  days  from  service  of  the  proofs  of  loss.  If  it  elected  to  re- 
build or  repair,  then  it  would  be  bound  so  to  do  within  a  reason- 
able time.  The  exercise  on  part  of  the  company  of  the  right  of 
election  between  the  two  methods  of  furnishing  indemnity  to  the 
insured  is  not,  in  any  proper  sense,  a  performance  of  the  contract 
to  furnish  indemnity.  To  discharge  the  obligation  assumed  by  the 
company,  it  must  furnish  the  indemnity  in  one  of  the  two  agreed 
methods.  The  giving  of  the  written  notice  of  the  election  to  re- 
build the  premises  only  secured  to  the  companies  the  privilege  *of 
furnishing  indemnity  in  that  modie,  but  the  making  the  election, 
and  giving  notice  thereof  to  the  insured,  was  not  a  performance  of 
the  contract  of  indemnity.  To  complete  performance,  the  com- 
pany must  follow  up  the  notice  of  its  election  by  actually  rebuild- 
ing the  premises.  If  it  does  not  do  so,  then  it  is  bound  to  furnish 
the  indemnity  to  which  the  insured  is  entitled  by  paying  the  amount 
of  loss  in  money. . 

But  it  is  contended  on  behalf  of  the  defendants  that  the  failure 
to  rebuild  is  not  chargeable  to  the  companies,  but  has  resulted  from 
the  action  of  the  plaintiff  in  denying  the  right  of  rebuilding.    The 
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facts  show  that  there  was  an  honest  difference  of  opinion  between 
the  insured  and  the  companies  upon  the  question  whether  the  com- 
lanies  could  elect  to  rebuild  after  entering  into  an  appraisal  of  the 
damages.  This  question  was  strictly  one  of  law,  and,  in  order  to 
settle  it,  the  adjudication  of  a  court  was  necessary.  To  that  end 
these  actions  were  brought  in  the  state  court,  and  thence  removed 
into  this  court.  The  answers  were  filed  in  this  court  on  June  24, 
1899,  and,  after  reciting  therein  the  giving  of  the  written  notice  of 
election  to  rebuild,  it  is  then  averred  "that  this  defendant  and  said 
other  companies  have  ever  since,  and  now  are,  ready  and  willing 
to  comply  with  said  notice,  and  repair  and  rebuild  said  insured 
property,  according  to  the  terms  and  the  provisions  of  the  said  pol- 
icy of  insurance,  but  that  said  plaintiff  has  not  permitted,  and  will 
not  permit,  the  same  to  be  done."  As  already  stated,  in  Septem- 
ber, 1899,  ihe  question  of  the  right  to  rebuild  was  submitted  to  the 
court,  and  it  was  held,  in  effect,  that  the  companies,  by  entering 
into  the  appraisal,  did  not  lose  the  right  to  rebuild,  and  by  the  giv- 
ing the  written  notice  dated  July  27,  1898,  the  companies  had  sig- 
nified their  purpose  to  furnish  indemnity  for  plaintiff's  loss  by  re- 
pairing and  rebuilding  the  injured  premises^  and  that,  as  pleaded 
in  the  answers,  this  right  was  still  open  to  the  companies.  There- 
upon the  plaintiff  accepted  the  ruling  then  made  as  a  finality  upon 
the  question,  and  thus  the  way  was  opened  to  the  companies  to 
undertake  the  work  of  restoring  the  damaged  premises,  the  further  • 
hearing  of  the  case  being  postponed  in  order  to  enable  the  com- 
panies to  determine  whether  they  would  in  fact  avail  themselves 
of  the  conceded  right  to  rebuild. 

By  the  amendment  to  the  answers  made  at  the  December  term, 
the  companies,  in  effect,  decline  to  rebuild  the  premises,  assigning 
as  a  reason  therefor  that  the  increase  in  the  cost  of  labor  and  ma- 
terial is  such  that  it  would  greatly  increase  the  expense  of  so  do- 
ing, and  hence  they  now  ask  that  it  be  adjudged  that  they  are  not 
bound  to  furnish  indemnity  to  plaintiff,  either  by  a  cash  payment 
or  by  rebuilding  the  insured  property.  The  fact  of  the  increase  in 
the  cost  of  rebuilding  may  be  a  sufficient  reason  for  the  action  of 
the  companies  in  not  undertaking  to  repair  or  rebuild,  but  it  ought 
not  to  operate  as  a  discharge  to  the  company  from  all  liability  up- 
on the  policy.  When  the  answers  were  filed  in  these  cases,  in  June, 
1899,  and  when  the  question  was  submitted  to  the  court,  in  Septem- 
ber, 1899,  the  companies  claimed  that  they  were  then  ready  and 
willing  to  rebuild  the  premises,  and  the  plaintiff  at  that  time,  after 
hearing  the  opinion  of  the  court,  accepted  the  offer  to  rebuild,  and 
it  is  not  now  open  to  the  companies  to  rescind  the  position  assumed 
in  the  pleadings,  and  to  deny  all  liability  on  the  contracts  of  insur- 
ance, on  the  ground  of  the  increased  cost  of  rebuilding.  The  facts 
in  the  case  show  that  the  company  had  become  bound  to  fulfill  its 
contract  of  indemnity. 

The  company  claimed  that  it  had  the  right  to  furnish  indemnity 
by  a  cash  payment  or  by  rebuilding.  The  insured  claimed  that  by 
the  action  of  the  company  it  had  waived  or  lost  the  right  to  re- 
build.    The  insured  brought  these  actions  on  the  contracts  eyi- 
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denced  by  the  policies^  dalming  a  money  indemnity,  and  the  compa- 
nies answered  that  they  had  the  right  to  farnish  indemnity  by  rebuild- 
ing the  injured  premises,  and  that  they  stood  ready  to  fulfill  the  eon- 
tract  by  that  method  of  performance.  The  court,  upon  the  plead- 
ings thus  made,  held  that  it  was  still  open  to  the  companies  to  meet 
the  obligation  of  their  contracts  by  rebuilding  the  premises.  The 
companies  now  seek  to  escape  all  liability  by  averring  that  the  in- 
crease in  the  cost  of  labor  and  material  is  so  great  that  they  ought 
not  to  be  required  to  be  bound  by  their  election  to  rebuUd,  and 
ought  not  to  be  held  to  pay  the  indemnity  in  money.  The  court 
will  not  require  them  to  rebuild,  nor  does  the  plaintiff  demand  in- 
demnity in  that  form;  but  upon  what  ground  should  the  companies 
be  relieved  from  making  payment  in  money  of  the  sums  due  upon 
the  policies?  The  theory  of  the  defense  is  that,  if  the  companies 
had  been  permitted  to  rebuild  in  the  summer  or  fall  of  1898,  it 
would  have  cost  them  much  less  than  if  they  now  rebuild,  which 
may  be  a  fair  reason  why  the  companies  should  be  excused  from 
rebuilding;  but  why  should  that  fact  relieve  the  companies  from 
their  obligation  to  make  indemnity  to  plaintiff  by  a  payment  in 
money?  It  is  argued  that,  if  the  companies  had  been  permitted  to 
rebuild  in  the  summer  of  1898,  they  could  have  done  so  at  an  ex- 
pense less  than  the  amount  of  the  money  payment  awarded-  against 
them;  but  how  can  this  be  proven?  The  defendants  have  not  un- 
dertaken to  show  what  the  cost  of  rebuilding  the  premises  in  1898 
would  have  been,  and  it  is  a  matter  of  common  knowledge  that  the 
actual  cost  of  building  almost  always  outruns  the  original  estimate. 

The  gist  of  the  objection  to  being  held  liable  for  the  money  pay- 
ment on  the  policies  is  that,  if  the  companies  had  been  allowed  to 
rebuild  in  1898,  they  might  have  succeeded  in  rebuilding  at  an  ex- 
pense less  than  the  |20,000,  which  they  were  bound  to  pay  if  they 
did  not  rebuild;  but  there  is  no  fact  shown  from  which  the  infer- 
ence can  be  drawn  that  it  would  have  been  cheaper  for  the  com- 
panies to  rebuild  than  to  pay  in  money,  nor  is  it  averred  in  the  sub- 
stituted answers  that  such  is  the  fact.  It  is  not  now  averred  in  the 
answer,  nor  is  it  proven  as  a  fact,  that,  if  the  companies  are  now 
required  to  pay  the  amount  of  their  policies  in  cash,  it  will  place  a 
greater  burden  on  them  than  they  would  have  assumed  had  they 
undertaken  to  rebuild  the  premises  in  the  summer  of  1898.  The 
position  now  taken  by  the  companies  is  that,  if  they  should  now 
rebuild,  it  would  be  at  a  cost  greater  than  that  they  would  have  as- 
sumed had  they  been  permitted  to  rebuild  in  1898.  This  fact  may 
constitute  a  good  and  sufficient  reason  why  the  companies  should  be 
excused  from  rebuilding,  but  it  does  not  constitute  a  reason  why 
they  should  not  pay  in  money  the  indemnity  they  owe  to  the  plain- 
tiff. 

But  it  is  further  contended  that  when  the  companies  notified  the 
plaintiff  in  July,  1898,  that  they  elected  to  rebuild  the  destroyed 
premises,  they  thereby  converted  the  contracts  for  indemnity,  evi- 
denced by  the  policies,  into  contracts  for  the  rebuilding  of  the  prem- 
ises, and  that  the  plaintiff  should  have  declared  upon  the  substi- 
tuted building  contract  and  the  failure  to  perform  it,  and  not  upon 
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the  original  contract  for  indemnity.  If  this  position  is  well  taken, 
it  follows  that  in  every  Instance  wherein  policies  of  the  form  of 
those  sued  on  are  issued,  and  a  loss  happens,  the  company  can  sig- 
nify its  election  to  rebuild,  and  then  fail  so  to  do,  and  thus  compel 
the  plaintiff  to  sue  for  the  unknown  and  uncertain  amount  of  dam- 
ages which  might  be  awarded  by  a  jury  for  the  breach  of  the  al- 
leged contract  to  rebuild.  Upon  the  company  would  be  placed  the 
burden  of  responding  to  the  damages  for  not  rebuilding,  which,  in 
the  majority  of  cases,  would  exceed  the  money  payment  necessary 
to  discharge  the  contract  for  indemnity.  In  this  case  the  contracts 
evidenced  by  the  policies  issued  by  the  four  companies  have  no  re- 
lation to  each  other.  They  were  issued  at  different  dates^  and  in 
each  case  the  company  bound  itself  to  furnish  indemnity  against 
loss  by  fire  by  a  payment  in  cash  or  by  repairing  or  rebuilding  the 
injured  premises.  Under  the  terms  of  the  policies,  in  case  of  a  loss 
in  amount  less  than  the  aggregate  amount  of  the  insurance,  each 
company  would  be  bound  to  pay  only  its  proportionate  amount  of 
the  total  loss;  but  if  the  original  contracts  are  merged  into  build- 
ing contracts,  as  contended  for  by  the  defendants,  then  the  plaintiff 
would  have  a  separate  contract  with  each  coi^ipany,  whereby  the 
latter  had  become  bound  to  rebuild  the  injured  property,  and  for  a 
breach  thereof  the  plaintiff  would  be  entitled  to  judgment  against 
each  company  for  the  full  amount  of  the  damages  caused  by  its 
failure  to  rebuild.  Again^  suppose,  in  this  case,  two  of  the  com- 
panies had  paid  their  policies  in  money,  and  the  others  had  elected 
to  rebuild;  it  certainly  would  not  be  true  that  the  latter  would 
have  the  right  to  half  repair  or  rebuild  the  house,  or  to  rebuild  in 
such  a  manner  that,  as  rebuilt,  the  house  would  be  worth  only  one- 
half  what  it  was  when  the  fire  occurred.  Again,  suppose,  after  the 
companies  had  given  notice  of  their  election  to  rebuild,  two  there- 
of had  become  insolvent,  and  had  refused  to  engage  in  rebuilding 
the  premises;  would  it  be  open  to  the  remaining  companies  to  only 
half  repair  or  rebuild,  and  then  claim  that  they  were  exonerated 
from  further  responsibility?  These  suggestions  show  that,  if  the 
theory  of  the  conversion  of  the  contracts  evidenced  by  the  policies 
into  contracts  for  rebuilding  the  injured  premises  is  adopted,  then, 
for  the  proper  protection  of  the  insured,  it  must  be  held  that  each 
company  is  bound  to  fully  repair  or  rebuild,  and,  in  case  that  is  not 
done,  then  each  company  is  liable  to  a  judgment  for  the  full  dam- 
ages resulting  from  the  breach  of  the  rebuilding  contract  This 
would  cast  a  heavy  burden  upon  the  company,  and  yet  can  there  be 
any  escape  therefrom,  in  justice  to  the  insured?  These  difficulties 
aire  all  avoided,  however,  by  holding  that  a  mere  notice  of  an  elec- 
tion to  rebuild  on  part  of  the  company  does  not  merge,  convert,  or 
affect  the  contract  for  indemnity  contained  in  the  policy.  The  giv- 
ing of  the  notice  of  the  election  to  rebuild  within  the  time  limited 
in  the  policy  secures  the  privilege  to  the  company  of  discharging  its 
obligation  by  rebuilding,  but  if  the  company,  for  any  reason  or  for 
no  reason,  does  not  in  fact  repair  or  rebuild,  then  the  contract  re- 
mains unchanged,  and  the  insured  is  entitled  to  demand  of  the  com- 
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pany  that  it  shall  pay  in  money  the  sum  dne  on  the  policy,  and,  if 
payment  is  not  made,  then  to  enforce  it  by  judicial  aid. 

The  conclusion  reached  is  that,  when  the  completed  proofs  of 
loss  were  furnished  to  the  defendant  companies,  the  plaintiff  had 
established  a  clear  right  to  demand  from  the  companies  indemnity 
for  the  damages  caused  to  the  property  by  the  fire  therein;  that 
the  obligation  rested  upon  each  company  to  furnish  the  indemnity 
either  by  a  money  pa^-ment,  or  by  rebuilding  the  premises  within  a 
reasonable  time;  that  the  companies  have  had  a  reasonable  time 
within  which  to  undertake  the  rebuilding  of  the  premises,  but  they 
have  not  undertaken  so  to  do,  and  now  aver  that  they  are  not  bound 
to  rebuild;  that,  therefore,  the  companies  are  bound  to  furnish  in- 
demnity by  a  payment  in  money  of  the  sum  awarded  against  each 
company,  and,  as  this  payment  has  not  been  made,  the  plaintiff  is 
entitled  to  judgment  for  the  sum  due  in  each  case.  The  question 
of  the  interest  to  be  allowed  depends  upon  the  time  when  it  is  held 
that  the  companies  became  in  default  for  a  failure  to  pay  the  in- 
demnity in  money.  There  is  much  force  in  the  argument  that  it 
should  not  be  held,  under  the  peculiar  facts  of  these  cases,  that  the 
companies  are  chargeable  with  interest  during  the  time  the  parties 
were  litigating  over  the  question  of  the  right  to  rebuild,  the  ques- 
tion being  decided  in  favor  of  the  companies.  If,  howevei,  the  court 
should  hold  that  interest  is  to  be  allowed  only  from  the  date  when 
the  final  failure  to  undertake  the  rebuilding  took  place,  then,  in 
order  to  present  the  question  in  the  appellate  court,  the. plaintiff 
would  be  compelled  to  take  a  writ  of  error,  although  the  judgment 
on  the  merits  is  in  his  favor.  As  it  is  understood  that  the  defend- 
ants purpose  going  to  the  court  of  appeals  on  the  question  of  lia- 
bility for  any  sum,  the  question  of  the  amount  of  interest  allow- 
able, in  case  it  is  finally  held  that  plaintiff  is  entitled  to  recover, 
can  be  presented,  on  the  writ  sued  out  by  the  defendants,  by  this 
court  ruling  that  interest  is  to  be  allowed  from  September  1,  1898, 
or,  in  other  words,  from  60  days  after  the  furnishing  the  completed 
proofs  of  loss;  and  if  in  the  court  of  appeals  it  be  held  that  plain- 
tiff is  entitled  to  recover,  but  that  the  amount  of  interest  allowed 
is  excessive,  the  proper  reduction  can  be  ordered  in  the  final  judg- 
ment. The  amount  for  which  judgment  will  be  entered  in  each  case 
is  $5,000,  with  interest  thereon  at  6  per  cent,  per  annum  from  Sep- 
tember 1,  1898,  to  January  20,  1900. 


PULLMAN'S  PALACE-CAR  CO.  v.  KING. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  9,  1900.) 

No.  67. 

L  Oarbibrs—Sleeping-Cak  Coicpanies— Breach  of  Contract. 

Plaintiff,  having  a  railroad  coupon  ticket  for  passage  from  New  Or- 
leans to  New  York  over  connecting  lines  of  road,  on  application  to  an 
agent  of  defendant,  and  on  showing  his  ticket,  was  sold  a  berth  in  a 
Bleeping  car  from  New  Orleans  to  Jersey  City.  From  Washington  to 
Jersey  City  such  car  was  run  over  a  line  different  from  that  named  In 
plaintiff's  ticket,  and  on  hia  refusing  to  pay  fare  he  was  ejected  by  the 
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•mployte  of  the  railroad  company.  Held,  that  defendant,  by  selling  plain- 
tiff accommodations  in  a  particular  car,  virtually  represented  and  war- 
ranted that  such  car  passed  over  the  lines  named  in  plaintiff's  ticket,  and 
was  liable  for  a  breach  of  the  contract  when  plaintiff,  under  the  cir- 
cumstances stated,  was  compelled  to  leave  the  car  before  reaching  Jersey 
Clty.i 

%  Bamb— Measubb  of  Damaoba. 

Plaintiff  having  been  rightfully  ejected  by  the  employes  of  the  railroad 
company  from  a  car  in  which,  under  his  contract  with  defendant,  he  was 
entitled  to  remain  without  payment  of  further  fare,  defendant  was  liable, 
not  only  for  the  direct,  but  also  for  the  consequential,  damages,  which 
should  have  been  anticipated  as  the  natural  and  probable  result^  of  its 
breach  .of  the  contract,  subject  to  the  limitation  that  the  damages  recov- 
erable could  not  be  enhanced  by  the  negligence  or  willful  conduct  of  the 
plaintiff. 

H  Bamb. 

There  being  evidence  to  warrant  a  finding  that  plaintiff  was  not  charge- 
able with  notice,  before  leaving  Washington,  that  the  car  would  not  go 
over  the  road  named  in  his  ticliet,  such  question  was  properly  submitted 
to  the  Jury  under  instructions  which,  in  case  of  such  finding,  permitted 
a  recovery,  not  only  for  the  increased  expense  to  which  plaintiff  was 
subjected,  but  also  compensation  for  the  inconvenience  and  loss  of  time, 
and  for  the  Indignity  of  a  public  expulsion  from  the  car. 

Wallace,  Circuit  Judge,  dissenting  upon  the  question  of  damages,  on 
the  facts  shown  In  regard  to  notice,  and  upon  the  further  ground  that 
plaintiff  was  not  entitled  to  enhanced  damages  because  of  his  forcible 
ejection  from  the  car,  which  he  might  have  avoided,  without  a  waiver 
of  any  of  his  rights,  by  payment  of  his  fare,  or  by  leaving  the  car  with- 
out force,  upon  the  conductor's  refusal  to  permit  him  to  remain  without 
such  payment. 

Wallace,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  to  review  a  Judgment  In  favor 
of  defendant  in  error,  who  \^as  plaintiff  below,  upon  the  verdict  of  a  Jury 
awarding  him  $2,000  for  damages  for  ejection  from  a  sleeping  car  of  the 
plaintiff  in  error,  who  was  defendant  below. '  Plaintiff  had  a  round-trip  railroad 
ticket  from  New  York  to  San  Francisco  and  return,  which  provided  for  passage 
from  Washington  to  New  York  via  the  Baltimore  &  Ohio  Railroad.  In  New 
Orleans,  plaintiff  showed  this  ticket  to  defendant's  agent,  and  asked  for  through 
accommodations  on  a  sleeping  car  from  New  Orleans  to  New  York.  The 
agent  sold  him  a  berth  ticket  for  the  car  Dloces  from  New  Orleans  to  Jersey 
City.  Prom  Washington  north,  the  car  Dloces  was  run  over  the  Pennsyl- 
vania RaUroad.  Plaintiff,  having  no  railroad  ticket  for  that  line,  was  put 
off  the  train. at  Baltimore  by  the  Pennsylvania  conductor  upon  his  refusal 
to  pay  railroad  fare  from  Washington  to  New  York. 

Allan  McCuUoch,  for  plaintiff  in  error. 
Samuel  H.  Wandell,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  OURL^M.  The  majority  of  the  court  concur  in  the  opinion 
that  the  evidence  sustains  the  conclusion  that  defendant  contracted 
to  furnish  to  plaintiff  the  accommodation  of  its  sleeping  car  Dioces 
from  New  Orleans  to  Jersey  City,  and  warranted  that,  upon  pre- 
senting his  round-trip  ticket  to  the  train  conductor,  he  should  be 

'As  to  duties  and  liabilities  of  sleeping-car  companies,  see  notes  to  Duval  r. 
Gar  Co.,  10  0.  a  A«  836»  and  Bdmunson  v.  Gar  Co.,  84  C.  a  A  880. 
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allowed  to  ride  undisturbed  the  whole  distance  in  that  car,  without 
being  required  to  make  any  further  payment  for  transportation, 
and  that  such  contract  was  broken  by  the  defendant.  It  seems  un- 
necessary to  add  anything  to  the  exhaustive  discussion  of  this  branch 
of  the  case  which  will  be  found  in  the  opinion  of  Judge  WALLACE. 

Upon  the  question  of  damages  in  cases  of  this  kind,  it  is  also  well 
settled  that  if  the  plaintiff,  by  negligence  or  willfulness,  allows  his 
damages  to  be  unnecessarily  enhanced,  he  cannot  thereby  augment 
his  recovery.  But,  where  there  has  been  no  negligence  or  willful- 
ness on  the  part  of  the  plaintiff,  he  may  recover  not  only  the  in- 
creased expense  to  which  he  may  be  subjected,  but  also  compensa- 
tion for  inconvenience  and  loss  of  time,  and  for  the  indignity  of  a 
public  expulsion  from  the  car.  English  v.  Canal  Co.,  66  N.  Y.  454; 
Murdock  v.  Railroad  Co.,  137  Mass.  293.  In  this  latter  case  a  ver- 
dict for  14,500  was  sustained,  the  case  being  distinguished  from 
the  earlier  decision  of  the  same  court  in  Bradshaw  v.  Railroad  Co., 
135  Mass.  407,  upon  the  theory  that  in  the  earlier  case  plaintiff  was 
negligent  in  accepting  without  examination  a  ticket  which  was  on 
its  face  insuflficient  to  secure  him  the  accommodation  he  expected 
to  obtain. 

Upon  the  question  of  damages  the  court  in  the  cause  at  bar 
charged: 

"Of  course,  there  Is  no  physical  Injury  here,  beyond  the  invasion  of  a  right. 
If  there  wasn't  anything  more  than  the  conductor  putting  his  hands  upon 
him,  it  would  be  a  matter  of  nominal  damages.  But,  if  Mr.  King  was  in  the 
right,  there  is  something  more  than  that,  or  at  least  it  is  for  you  to  say.  A 
man  ejected  from  a  car,  a  man  whose  rights  have  been  invaded,  may,  if  the 
Jury  so  find  it,  be  regarded  as  having  sufifered  from  a  sense  of  indignity 
('insult,'  as  the  plaintiff  puts  It), — endured  that  mental  suffering,  mental 
grievance,  which  all  men  can  appreciate,  and  yet  which  is  so  difficult  to 
describe;  and  for  that  he  would  be  entitled  to  recov^  damages.  But  please 
remember  that  under  no  drcnmstances  in  this  case  are  you  to  give  damages 
as  smart  money.  You  are  not  to  give  any  exemplary  damages.  You  are 
not  to  say,  'We  are  going  to  punish  this  railway  company.'  This  is  not  a  case 
of  that  nature.  You  can  compensate  Mr.  King,  if  you  feel,  under  the  instruc- 
tions I  have  given,  that  he  is  entitled  to  It,  fully  for  the  indignity  and  mental 
distress  of  which  I  have  spoken.  You  can  also  compensate  him  for  any 
expense  to  which  he  has  been  subjected.  I  don't  know  as  there  is  any  evi- 
dence on  that  subject,  but  it  would  be  at  least  the  value  of  a  ticket  from 
Baltimore  to  New  York." 

The  court  also  charged,  upon  defendant's  request,  that: 

"If  you  find  that  the  plaintiff  was  advised  before  reaching  Washington 
that  he  could  at  that  point  take  a  train  over  the  line  of  the  Baltimore  & 
Ohio  Railroad,  which  would  arrive  at  Jersey  City  at  about  the  same  time  as 
the  train  he  was  then  on,  and  If  you  further  find  that  there  was  such  a  train, 
and  that  by  the  use  of  due  diligence  the  plaintiff  could  have  caught  said  train, 
it  was  the  duty  of  plaintiff  to  use  such  due  dUigence;  and  there  can  be  no 
recovery  for  any  damages  for  delay  arising  from  his  failure  to  do  so,  pro-  . 
vided  he  had  notice  that  the  car  was  not  going  over  the  Baltimore  &  Ohio 
road." 

And  that: 

"It  doesn't  make  any  difference  where  he  got  the  notice,  if  he  received  notice 
from  any  source  which  was  sufficient  to  have  put  a  man  of  ordinary  prudence 
,upon  his  guard»  so  that  he  should  have  investigated  the  matter  and  acted 
accordingly." 


Digitized  by 


Google 


Pullman's  palace-cab  go.  ▼.  king.  383 

The  court  further  charged,  upon  defendant's  request,  that: 

"If  you  find  that  before  defendant's  car  left  Washington  the  plaintiff  knew 
or  had  reason  to  belieye  that  he  had  no  ralhroad  ticket  entitling  him  to  a 
passage  over  the  lines  of  the  Pennsylvania  Railroad  from  Washington  to 
Jersey  City,  and  that  he  knew  or  had  reason  to  believe  that  defendant's  car 
would  run  over  the  lines  of  the  Pennsylvania  Railroad  between  said  points, 
it  was  contributory  negligence  of  the  plaintiff  to  remain  on  the  car  without 
procuring  right  of  transportation  on  that  train,  which  precludes  a  recovery; 
that  is,  from  Washington  to  New  York." 

This  part  of  the  charge  was  more  favorable  to  defendant  than  it 
was  entitled  to.  Such  contributory  negligence  would  only  preclude 
recovery  for  anything  in  excess  of  the  cost  of  the  additional  railroad 
fare. 

This  was  a  complete  and  accurate  presentation  of  the  case  as  to 
the  measure  of  damages,  if  there  was  evidence  from  which  the  jury 
were  entitled  to  find  that  plaintiff  was  not  informed  before  leaving 
Washington  that  the  Dioces  would  be  carried  over  a  line  of  rail- 
road (the  Pennsylvania)  on  which  the  return-trip  ticket  did  not  en- 
title him  to  transportation.  The  soundness  of  the  charge  is  chal- 
lenged upon  the  theory  that  there  was  no  such  conflict  of  evidence. 
As  to  any  notification  being  given  him  by  the  sleeping-car  conductor, 
there  was  a  flat  contradiction  between  the  plaintM  and  the  con- 
ductor, and  the  notification  rdied  on  is  a  chance  remark  of  plaintiffs 
traveling  companion,  Ruttman.  The  entire  evidence  on  this  point 
is  that  of  the  plaintiff,  as  follows: 

"No  notice  was  given  to  me  at  any  time  from  the  time  I  purchased  my 
ticket  before  I  arrived  at  Washington,  or  after  my  arrival  at  Washington, 
that  I  would  be  obliged  to  change  this  car, — ^no  notice  that  I  was  to  go  on 
the  Pennsylvania  Railroad.  Mr.  Ruttman  spoke  to  me  about  the  subject  the 
night  before.  None  of  the  railway  people  gave  me  any  notice  of  any  kind. 
The  night  before,  Mr.  Ruttman  said  to  me  that  the  car  was  going  to  run 
over  the  Pennsylvania  road.  I  said  that  didn't  make  any  difference.  That 
was  the  evening  before  we  reached  Washington,— Sunday  evening.  I  was 
not  notified  to  change  at  Washington  by  any  railroad  ofUcial  or  any  sleeping- 
car  official.  When  I  left  Washington  I  didn't  know,  as  a  matter  of  fact, 
whether  I  was  on  the  B.  &  O.  or  Pennsylvania,  and  I  was  not  notified  by 
anybody." 

Buttman  was  a  witness,  but  was  not  questioned  by  either  side  as 
to  his  conversation  with  plaintiff.  We  do  not  think  that,  upon  this 
state  of  the  proof,  it  was  the  duty  of  the  court  to  charge  the  jury 
that  the  plaintiff  knew  before  the  car  reached  Washington  that  it 
was  going  to  be  run  on  a  road  over  which  he  had  no  ticket  good 
for  transportation,  and  that  therefore  he  could  not  recover  more 
than  the  additional  fare.  The  disposition  made  of  this  branch  of 
the  case  by  the  court  seems  to  us  the  correct  one,  viz.  leaving  it  to 
the  jury  to  say  whether  plaintiff  knew  of  this  change  from  the  Balti- 
more &  Ohio  to  the  Pennsylvania,  or  had  received  notice  from  any 
source  which  was  sufficient  to  have  put  a  man  of  ordinary  prudence 
upon  his  guard,  so  that  he  should  have  investigated  the  matter  and 
acted  accordingly,  with  instructions  that  his  remaining  in  the  car 
after  such  notice,  without  procuring  right  of  transportation,  would 
be  contributory  negligence.  Upon  the  evidence,  it  seems  to  us  this 
was  the  utmost  defendant  could  demand.    The  judgment  is  affirmed. 
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WALLACE,  Circuit  Jndge  (dissentiiig).  This  is  a  writ  of  error 
by  the  defendant  in  the  court  below  to  review  a  judgment  entered 
upon  a  verdict  for  the  plaintiff.  The  action  was  brought  to  recover 
damages  for  the  ejection  of  plaintiff  from  one  of  the  defendant's 
sleeping  cars.  Upon  the  trial,  evidence  was  introduced  showing  the 
following  facts:  The  plaintiff  had  made  a  trip  from  New  York  to 
San  Francisco  upon  a  round-trip  ticket,  with  coupons  attached,  en- 
titling him  to  passage  to  and  from  those  cities  over  various  connect- 
ing railway  lines.  The  last  coupon  was  for  one  first-class  passage 
from  Washington  to  New  York  over  the  Baltimore  &  Ohio  Railroad. 
On  his  return  trip  he  went  to  the  office  of  the  defendant  at  New 
Orleans,  and  asked  the  agent  for  a  lower  berth  to  New  York.  Ac- 
cording to  his  testimony,  the  agent  asked  him  for  his  railroad  ticket; 
plaintiff  showed  it  to  him,  the  last  coupon  being  attached;  and  the 
agent  took  it,  exan^ined  it,  and  then  sold  him  a  berth  ticket  for  the 
car  Dioces  from  New  Orleans  to  Jersey  City,  the  terminal  for  New 
York.  The  berth  ticket  had  printed  on  its  face,  "Good  for  this  date 
and  car  only  when  accompanied  by  a  first-class  ticket."  The  plain- 
tiff took  passage  upon  the  car,  and  the  defendant's  conductor  took 
up  the  berth  ticket.  Before  the  car  reached  Washington,  plaintiff 
was  informed  that  from  that  city  the  car  would  go  over  the  Penn- 
sylvania Railroad.  The  cars  of  tiie  defendant  were  run  from  Wash- 
ington over  the  Baltimore  &  Ohio  Railroad,  and  also  over  the  Penn- 
sylvania Railroad.  The  Dioces  was  run  over  the  latter  line.  When 
the  train  reached  Washington,  plaintiff  was  asleep;  but  he  then 
awoke  and  dressed,  and  found  the  car  moving  out  of  the  city.  Sub- 
sequently the  train  conductor  called  for  his  ticket.  He  handed  it 
to  him,  and  the  conductor  then  told  him  that  the  ticket  was  not 
good  for  that  road,  and  refused  to  accept  the  coupon  for  passage 
by  the  Baltimore  &  Ohio  Railroad.  Hie  plaintiff  declined  to  pay 
fare,  and,  upon  his  refusal  to  leave  the  car  when  the  train  reached 
Baltimore,  the  train  conductor  directed  him  to  be  removed.  At  Bal- 
timore he  was  delayed  until  he  was  able  to  take  a  train  over  the 
Baltimore  &  Ohio  Railroad  for  New  York. 

At  the  close  of  the  evidence  the  defendant  requested  the  court  to 
direct  a  verdict  in  its  favor  upon  the  ground  that  the  plaintiff  was 
ejected  by  the  employes  of  the  Pennsylvania  Railroad,  and  these 
were  not  servants  of  the  defendant,  and  upon  the  furthet  ground 
that  the  sleeping-car  ticket  did  not  entitle  plaintiff  to  transportation 
in  the  car  over  the  Pennsylvania  Railroad,  and  he  was  rightfully 
ejected  for  not  paying  fare.  The  trial  judge  refused  the  request. 
The  trial  judge  also  denied  a  request  by  the  defendant  for  instruc- 
tions to  the  jury  that  if  they  found  that  plaintiff  refused  to  leave 
the  car  without  the  application  of  force,  and  that  no  more  force  was 
used  in  expelling  him  than  was  necessary  for  that  purpose,  there 
could  be  no  recovery  against  the  defendant  for  damages  occasioned 
by  the  use  of  such  force.  The  exceptions  to  these  several  rulings 
raise  all  the  important  questions  presented  by  the  assignments  of 
error. 

Upon  the  facts  the  jury  was  justified  in  finding  that  the  defend- 
ant undertook,  for  a  compensation  received,  to  furnish  the^laintifC 
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the  accommodations  of  the  sleeping  car  from  New  Orleans  t(>  Jersey 
City.  It  in  effect  represented  to  him,  by  its  agent,  that  the  car 
would  go  by  the  line  of  the  Baltimore  &  Ohio  Railroad,  because  by 
i(howing  him  his  ticket  the  plaintiff  virtually  informed  the  agent 
that  he  proposed  to  go  by  that  line.  The  representation  was  in 
'the  nature  of  a  warranty,  and  the  contract  may  therefore  be  treated 
as  embodying  it,  as  a  part  of  its  terms.  It  is  plain  that  this  con- 
tract has  been  broken  if  the  plaintiff  was  without  just  cause  com- 
pelled by  the  defendant,  or  those  for  whose  acts  it  was  responsible, 
TO  leave  the  car  at  any  time  before  reaching  Jersey  City;  and  in 
that  event  he  was  entitled  to  recover  for  the  breach,  as  he  could  if 
he  had  been  wrongfully  ejected  by  a  common  carrier  of  passengers 
or  by  an  innkeeper. 

The  proprietor  of  a  sleeping  car  is  not,  however,  a  common  car- 
rier of  passengers,  nor  an  innkeeper.  22  Am.  &  Eng.  Enc.  Law,  797. 
And  the  liability  of  the  sleeping-car  corporation  rests  upon  the 
breach  of  its  implied  obligation  to  furnish  the  accommodations  which 
it  holds  itself  out  as  offering  to  the  public.  It  does  not  hold  itself 
out  as  offering  to  supply  the  motive  power  for  the  transportatiyon 
of  passengers,  or  any  of  the  instrumentalities  or  facilities  for  the 
management  of  the  train.  The  passenger  understands  that  these 
are  to  be  supplied  by  the  railway  company  of  which  he  has  bought 
or  is  to  buy  his  ticket,  and  that,  unless  he  complies  with  the  proper 
rules  and  regulations  of  the  railway  company  in  respect  to  the  pay- 
ment of  fare,  he  is  not  entitled  to  be  carried,  and  may  be  ejected 
from  the  car.  Lemon  v.  Car  Co.  (C.  0.)  52  Fed.  262;  Duval  v.  Same, 
10  C.  C.  A.  831,  62  Fed.  265,  33  L.  R.  A.  715.  In  Ulrich  v.  Railroad 
Co.,  108  N.  Y.  80,  15  N.  E.  60,  the  court  observed  that  the  purchase 
of  a  ticket  for  a  seat  in  a  drawing-room  car  has  no  effect  upon  the 
status  of  the  purchaser  as  a  passenger,  and  said: 

"The  contract  for  a  seat  did  not  make  the  purchaser  a  passenger,  in  any 
sense;  but  it  simply  provided  that,  if  the  purchaser  secured  a  right  to  ride  on 
the  train,  he  could  also  enjoy  the  advantages  of  a  specific  seat  during  the 
trip,  If  he  so  desired." 

The  plaintiff  knew,  or  the  law  presumes  he  knew,  when  he  bought 
the  sleeping-car  ticket,  that  he  could  not  be  carried  in  the  car  over 
the  line  of  the  Pennsylvania  Railroad  unless  he  had  a  ticket  en- 
titling him  to  passage,  or  unless  he  should  pay  his  fare.  He  did  not 
know,  and  was  under  no  obligation  to  assume,  that  the  car  would 
run  from  Washington  over  that  line.  The  defendant's  contract  was 
broken  when  the  car  reached  Washington,  because  from  that  time 
the  car  did  not  go  over  the  Baltimore  &  Ohio  Railroad;  and  the 
plaintiff  was  not  entitled  to  occupy  it,  except  as  a  passenger  of  the 
Pennsylvania  Railroad,  paying  passenger's  fare. 

It  is  not  material  whether  he  was  compelled  to  leave  the  car  by 
the  employes  of  the  railway  company  or  by  those  of  the  defendant; 
and  it  may  be  conceded  that,  when  employes  of  a  sleeping-car  com- 
pany are  enforcing  the  rules  and  regulations  of  the  railroad  com- 
pany in  ejecting  passengers  for  refusal  to  pay  fare,  they  are  the  serv- 
ants of  the  raOway  company,  and  the  ejection  is  its  act,  and  not 
that  of  the  sleeping-car  company.    Car  Co.  v.  Lee,  49  HI.  App^5;       j 
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Lawrence  ▼.  Car  Ck).,  144  Mass.  1, 10  N.  E.  723.  Havixig  broken  its 
contract  by  putting  the  plaintiff  where  he  could  not  rightfully  re- 
main without  submitting  to  an  exaction  not  contained  in  his  con- 
tract, the  defendant  became  responsible,  not  only  for  the  direct,  but 
also  for  the  consequential,  damages  which  should  have  been  antici- 
pated as  the  natural  and  probable  sequence.  The  defendant  would 
not  have  been  liable  for  the  wrongful  acts  of  the  employes  of  the 
Pennsylvania  Railroad,  but  it  was  liable  for  their  rightful  acts  in 
requiring  him  to  vacate  the  car,  because  its  breach  of  obligatioti  was 
the  cause  which  necessarily  set  those  acts  in  motion.  As  respects 
the  railway  carrier,  the  plaintiff  was  rightfully  ejected  for  refusal 
to  pay  his  fare;  but,  as  respects  the  defendant,  he  was  not  under 
obligation  to  pay  it,  and  the  defendant  was  responsible  for  the  legiti- 
mate consequences  of  his  refusal  to  pay  fare.  The  trial  judge  was 
correct  in  so  ruling,  and  in  refusing  to  direct  a  verdict  for  tiie  de- 
fendant upon  any  of  the  grounds  assigned. 

Tte  ruling  upon  the  question  of  damages  remains  to  be  considered. 
The  general  rule  that  a  party  who  has  been  injured  by  the  tort  or  • 
breach  of  contract  of  another  cannot  aggravate  the  damages  by  his 
own  willful  and  unnecessary  conduct,  but  can  recover  of  the  delin- 
quent such  damages  only  as  with  reasonable  effort  upon  his  own 
part  could  not  have  been  prevented,  is  familiar.  The  law  imposes 
upon  him  an  active  duty  to  exert  himself  to  make  the  damages  as 
light  as  possible;  and  if,  by  negligence  or  willfulness,  he  allows 
them  to  be  unnecessarily  enhanced,  he  cannot  thereby  augment  his 
recovery.  Dolph  v.  Machinery  Co.  (C.  C.)  28  Fed.  558;  Costigan  v. 
Raiboad  Co.,  2  Denio,  609;  Hamilton  v.  McPherson,  28  N.  Y.  72; 
Milton  V.  Steamboat  Co.,  37  N.  Y.  210;  Warren  v.  Stoddart,  105  U. 
S.  224,  26  L.  Ed.  1117;  The  Baltimore,  8  Wall.  377,  19  L.  Ed.  463; 
Dodd  V.  Jones,  137  Mass.  322.  The  rule  has  \feen  applied  in  several 
adjudged  cases  between  passengers  and  railway  carriers.  In  Hall 
v.  Railroad  Co.  (C.  C.)  15  Fed.  57,  the  plaintiff  had  bought  a  ticket 
of  the  defendant's  ticket  agent,  upon  its  face  good  only  for  a  speci- 
fied period,  upon  the  representation  of  the  agent  that  the  limitation 
would  not  be  enforced.  Having  offered  it  at  a  later  date,  the  con- 
ductor of  the  train  refused  to  accept  it,  and,  the  plaintiff  refusing 
to  pay  his  fare  to  the  next  'station,  he  was  put  off  the  train  by  force. 
The  action  was  brought  for  the  injuries  sustained  by  his  forcible 
expulsion.  The  court  held  that  the  conductor  was  justified  in  his 
conduct,  and  that  the  plaintiff  could  not  recover  for  the  expulsion, 
but  only  for  the  price  of  the  ticket.  In  Poulin  v.  Railroad  Co.,  6  U. 
S.  App.  298,  3  C.  C.  A.  23,  52  Fed.  197, 17  L.  R.  A.  800,  where  a  ticket 
agent  had  negligently  furnished  a  ticket  which  did  not  purport  to 
be  one  for  the  trip  for  which  it  was  purchased,  and  the  passenger 
discovered  the  mistake  before  going  upon  the  train,  it  was  held  that 
the  passenger  was  bound  to  know  that  the  conductor  would  be  jus- 
tified in  refusing  to  receive  it,  and  under  such  circumstances,  if  he 
chose  to  incur  the  risk  of  expulsion  from  the  train  by  taking  passage  , 
with  the  ticket,  could  not,  when  expelled,  recover  in  tort.  In  Fred- 
erick V.  Railroad  Co.,  37  Mich.  342,  it  was  held  that  a  passenger  to 
whom  a  ticket  agent  had.  sold  a  wrong  ticket,  and  who  was  compelled 
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by  the  condnctop  to  relinquish  his  seat  or  pay  his  fare,  could  recover 
against  the  railway  carrier  for  breach  of  contract,  but  not  in  tres- 
pass for  ejecting  him.  In  Railroad  C5o.  v.  GriflSn,  68  111.  499,  where 
a  passenger  had  paid  for  a  ticket  to  a  certain  station,  and  the  agent 
haul  inadvertently  given  him  a  ticket  to  an  intermediate  station,  it 
was  held  that  the  demand  for  another  ticket  by  the  conductor  was 
the  breach  of  the  implied  contract  on  the  part  of  the  company  to 
carry  him  to  the  proper  station,  but  that  his  remedy  in  such  a  case 
was  for  breach  of  the  contract.    The  court  said: 

'*By  paying  such  a  demand,  his  cause  of  action  would  be  as  complete  as  if 
be  resists  the  demand  and  suffers  himself  to  be  ejected,  and  his  rejection  in 
such  a  case  wiU  add  nothing  to  his  cause  of  action." 

In  Railroad  Ck).  v.  Pierce,  47  Mich.  277,  11  N.  W.  157,  it  was  held 
that  a  passenger  taking  a  train,  by  the  direction  of  an  agent  of  the 
company,  which  did  not  stop  at  the  destination  called  for  by  his 
ticket,  could  recover  upon  the  failure  of  the  train  to  stop  for  breach 
of  contract,  but  could  not  recover  for  the  indignity  of  being  put  off 
after  being  notified  by  the  conductor  that  the  train  would  not  stop 
there,  and  refusing  to  pay  additional  fare.  In  Bradshaw  v.  Railroad 
Ck>.,  135  Mass.  407,  the  passenger  had  received,  by  the  mistake  of 
the  conductor,  a  wrong  transfer  ticket,  which  was  declined  by  a  sec- 
ond conductor  upon  presentation.  It  was  held  that  the  passenger 
could  not,  after  refusing  to  pay  his  fare  to  the  second  conductor, 
and  being  by  him  expelled  from  the  car,  maintain  an  action  against 
the  company  for  such  expulsion.    The  court  said: 

"If  the  company  had  agreed  to  furnish  him  with  a  proper  ticket,  and  has 
failed  to  do  so,  he  is  not  at  liberty  to  assert  and  maintain  by  force  his  rights 
under  that  contract,  but  Is  bound  for  the  time  being  to  yield  to  the  reason- 
able practices  and  requirements  of  the  company,  and  enforce  his  rights  in  the 
more  proper  way." 

In  Townsend  v.  Railroad  Co.,  56  N.  Y.  295,  the  passenger's  ticket 
had  been  taken  up  by  one  conductor  without  giving  him  any  check 
or  other  evidence  showing  his  right  to  proceed  upon  a  subsequent 
train.  Upon  being  requested  to  pay  his  fare  by  the  conductor  of 
the  subsequent  train,  the  passenger  refused,  informing  the  conductor 
of  the  action  of  the  other  conductor,  and  he  was  thereupon  ejected 
from  the  train.  The  court  held  that  the  railway  company  was  liable 
for  ttie  wrongful  conduct  of  the  first  conductor,  but  not  in  exemplary 
damages  for  the  act  of  the  second  conductor.  Grover,  J.,  after  ob- 
serving that  the  second  conductor  owed  to  the  company  the  duty 
of  enforcing  its  rules,  and  th^t  the  passenger  could  have  resorted  to 
his  remedy  after  notice  that  he  could  not  proceed  upon  the  ticket 
which  had  been  taken  up,  used  this  language: 

"If,  after  this  notice,  he  waits  for  the  application  of  force  to  remove  him, 
he  does  so  In  his  own  wrong.  He  invites  the  use  of  the  force  necessary  to 
remove  him,  and.  If  no  more  is  applied  than  Is  necessary  to  effect  the  object, 
he  can  neither  recover  against  the  conductor  nor  company  therefor.  This  Is 
the  rule  deducible  from  the  analogies  of  the  law." 

These  adjudications  were  all  in  cases  in  which  the  conductor, 
pursuant  to  the  regulations  of  the  railway  carrier,  was  justified  in 
requiring  the  passenger  to  pay,  although  by  the  mistake  of  the^m-      ^ 
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pany's  agent  the  passenger  had  not  obtained  snch  a  ticket  as  he  was 
entitled  to. 

Other  authorities  are  to  the  effect  that  in  cases  where  the  carrier 
has  failed  to  furnish  the  passenger  a  proper  ticket,  or,  having  fur- 
nished one,  the  carrier's  agents  have  refused  to  honor  it,  the  passen- 
ger's recovery  is  not  limited  to  the  increased  expense  to  which  he 
is  subjected,  but  includes  as  elements  his  inconvenience  and  loss  of 
time,  and  also  compensation  for  the  indignity  attending  the  viola- 
tion of  his  rights.  4  Elliott,  B.  B.  §  1594.  In  cases  where  the  pas- 
senger is  unable  to  pay  the  fare,  or  for  other  reasons  is  constrained 
to  leave  the  car  under  humiliating  circumstances,  it  is  reasonable 
that  .complete  indenmity  should  include  compensation  for  the  in* 
dignity  as  well  as  for  his  pecuniary  loss. 

In  the  present  case,  if  the  plaintiff  had  left  the  car  at  Washington, 
he  would  not  have  been  exposed  to  any  indignity.  He  could  have 
taken  a  train  on  the  Baltimore  &  Ohio  Bailroad  without  serious  in- 
convenience. After  he  was  informed  that  the  car  would  go  over  the 
Pennsylvania  Bailroad,  he  was  bound  to  know  that  the  defendant 
could  not  fulfill  the  contract  which  its  agent  had  mistakenly  made. 
Under  these  circumstances,  it  was  his  duty  to  leave  the  car  at  Wash- 
ington, or  elect  to  become  a  passenger  of  the  Pennsylvania  Bail- 
road. If  he  had  done  either,  he  coiild  have  secured  ample  redress 
for  the  breach  of  his  contract.  There  is  nothing  in  the  evidence 
to  suggest  that  the  defendant's  agent,  in  selling  him  a  berth  upon 
the  sleeping  car,  willfully  or  knowingly  sold  him  one  upon  the  wrong 
car.  There  is  no  reason  why  the  plaintiff,  as  the  victim  of  an  inno- 
cent mistake,  should  be  entitled  to  a  larger  recovery  of  damages 
than  he  would  for  the  breach  of  a  similar  contract  by  an  individual* 
The  protection  of  the  traveling  public  does  not  require  an  exagger- 
ated indemnity  for  an  unintentional  breach  of  contract  by  a  car- 
rier to  the  party  aggrieved.  If  the  plaintiff,  recognizing  the  situa- 
tion, had  adjusted  bis  own  conduct  accordingly,  he  would  have  been 
entitled  to  a  recovery  of  the  actual  compensation  for  his  loss;  and 
this  would  have  afforded  him  adequate  indemnity.  It  is  said,  how- 
ever, that  he  was  not  informed  befdre  reaching  Washington  thq,t 
the  car  would  not  go  by  the  Baltimore  &  Ohio  Bailroad,  or,  rather, 
that  the  evidence  presented  a  question  of  fact  for  the  jury  whether 
he  had  received  the  information.  Assuming  that  he  was  not  aware 
until  after  the  car  had  left  Washington  that  it  was  not  to  go  by  the 
Baltimore  &  Ohio  Bailroad,  and  ttat  he  did  not  discover  that  his 
contract  with  the  defendant  had  been  broken  until  the  train  con- 
ductor called  upon  him  to  pay  fare  as  a  passenger  of  the  Pennsyl- 
vania Bailroad,  it  was  not  necessary  for  him  then,  in  order  to  vin- 
dicate his  rights,  to  insist  upon  being  ejected  from  the  car  by  force. 
If  he  had  left  the  car  without  force,  he  would  have  been  entitled 
to  recover,  not  only  his  additional  expenses  and  for  his  inconven- 
ience and  loss  of  time,  but  also  for  the  humiliation  and  indignity, 
if  there  was  any,  of  having  to  do  so  compulsorily,  such  compensa- 
tion as  the  circumstances  might  warrant.  Instead  of  doing  this, 
however,  he  insisted  upon  being  ejected  by  force.  Having  obsti- 
nately invited  the  force  that  was  used  by  the  employes  of ^e  train, 
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he  ought  not,  when  no  more  was  used  than  was  necessary,  to  have 
been  allowed  to  recover  of  the  defendant  therefor.  Upon  the  prin- 
ciple by  which  he  was  allowed  to  recover  for  the  force  used,  a  party 
would  be  entitled  to  recover  for  a  broken  arm  or  leg,  or  other  serious 
personal  injury  brought  upon  himself  by  his  unnecessary  resistance 
to  the  acts  of  tiie  employe's  in  enforcing  the  regulations  of  the  railway 
company. 

In  my  opinion,  it  was  error  on  the  part  of  the  trial  jtidge  to  refuse 
the  instruction  to  the  jury  which  was  requested  by  the  defendant 


In  re  GOOD. 

(drcalt  Oourt  of  Appeals,  Eighth  Circuit    Febroary  8,  1900.) 

No.  14. 

Bakkbuptot— Appeal  and  Rbvibw— Adjudication  of  Bankruptcy. 

A  judgment  of  the  district  court,  adjudicating  a  person  a  bankrupt  In 
InToluntary  proceedings  against  him,  can  be  reviewed  by  the  circuit  court 
of  appeals  only  on  an  appeal  taken  by  the  respondent  within  10  days  after 
the  Judgment  appealed  from,  as  prescribed  by  Bankr.  Act  1898,  §  i^a,  and 
not  on  an  original  petition  for  review  of  the  decision  of  the  district  court, 
under  section  24b. 

Petition  for  Eeview  of  a  Decision  of  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Missouri,  in  Bankruptcy. 

G,  M,  Sebree  (John  S.  Farrington,  on  the  brief),  for  petitioner. 
T.  T.  Loy  (W.  O.  Mead,  on  the  brief),  for  respondent. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  In  this  case  A.  B.  Good,  the  petitioner, 
who  was  adjudicated  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  Western  district  of  Missouri  on  January  2,  1900,  has 
presented  a  petition  for  review  under  subdivision  ^%*^  §  24,  of  the  bank- 
rupt act  of  July  1, 1898,  wherein  he  prays  that  the  adjudication  may 
be  set  aside  and  annulled  for  error  of  law  apparent  upon  the  face  of 
the  proceedings  in  the  district  court.  Such  relief  we  feel  constrained 
to  deny  for  the  following  reasons:  Section  25a  of  the  bankrupt  act 
provides: 

"That  appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  circuit  courts  of  appeals  of  the  United 
States  and  to  the  supreme  court  of  the  territories  in  the  following^  cases,  to 
wit:  (1)  From  a  Judgment  adjudging  or  refusing  to  adjudge  the  defendant 
a  bankrupt.  *  *  *  Such  appeal  shall  be  taken  within  ten  days  after  the 
Judgment  appealed  from  has  been  rendered  and  may  be  heard  and  determined 
by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be." 

Inasmuch  as  congress  has  seen  fit  to  prescribe  by  this  section  the 
method  in  which  a  judgment  adjudicating  a  person  a  bankrupt  may 
be  reviewed,  and  for  obvious  reasons  has  fixed  a  short  period,  to  wit, 
10  days,  within  which  such  appeal  must  be  taken,  we  think  it  is  mani- 
fest ^at  such  judgments  cannot  be  reviewed  on  an  original  petition 
filed  in  this  court  in  the  mode  prescribed  by  subdivision  '%"  of  section 
24.    No  time  limit  has  been  fixed  under  section  24  within  whiclt>an        t 
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original  petition  to  "superintend  and  revise  in  matter  of  law"  the 
action  of  the  district  court  in  proceedings  in  bankruptcy  may  be 
filed,  and  for  that  reason  we  consider  it  improbable  that  it  was  the 
intention  of  the  lawmaker  to  allow  a  judgment  adjudicating  a  person 
a  bankrupt  to  be  reviewed  otherwise  them  by  appeal,  and  within  the 
time  expressly  limited  in  section  25.  As  more  than  10  days  have 
now  elapsed  since  the  petitioner  was  adjudicated  a  bankrupt,  and  as 
no  appeal  has  been  taken,  it  follows  that  the  petition  for  review  must 
be  dismissed,  and  it  is  so  ordered,  with  directions  to  certify  that  fact 
forthwith  to  the  district  court 


In  re  HAKRINGTON. 

pistrlct  Court,  N.  D.  Texas.    February  12,  1900.) 

Bankruftct— BusiKBSs  Homestead— Abandonment. 

The  bankrupt,  who  was  a  cabinetmaker  and  undertaker,  owned  and 
used  in  his  business  a  brick  building,  standing  on  the  same  lot  with  his 
residence,  and  also  a  small  workshop.  Under  direction  of  his  attorney  he 
closed  and  locked  the  brick  building  at  the  time  he  filed  his  voluntary  peti- 
tion in  bankmptcy,  and  the  building  and  its  contents,  the  bankrupts  stock 
in  trade,  passed  into  the  possession  of  the  trustee.  The  bankrupt  continued 
to  work  at  his  trade  in  the  small  shop,  and  testified  that  he  intended  to 
resume  the  same  business  in  the  brick  building  as  soon  as  possible.  Held 
not  such  an  abandonment  of  the  brick  building  as  a  business  homestead, 
under  the  laws  of  Texas,  as  would  forfeit  the  bankrupt's  right  to  claim  it 
as  exempt,  and  the  same  should  be  surrendered  by  the  trustee  to  the  bank- 
rupt. 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankruptcy. 

Chas.  Crenshaw  and  Wilkins,  Vinson  &  Batsell,  for  bankrupt 
J.  P.  Holt,  for  trustee  in  bankruptcy. 

MEEK,  District  Judge.  At  the  request  of  A.  Harrington,  bank- 
rupt, P.  B.  Dillard,  referee,  certifies  to  the  court  the  question  as  to 
whether  or  not  the  brick  storehouse  located  on  the  north  end  of  lot 
No.  8  in  block  No.  1, 0.  T.  P.,  of  Sherman,  Tex.,  is  exempt  to  the  bank- 
rupt, as  his  business  homestead,  under  the  exemption  laws  of  the 
state  of  Texas.  The  bankrupt,  in  his  schedule  of  exempt  property, 
claims  lot  8  in  block  1,  and  all  the  buildings  thereon,  as  being  exempt 
to  him  as  his  family  residence  and  business  homestead.  No  question 
was  made  by  the  trustee  in  bankruptcy  as  to  the  exempt  character  of 
all  of  the  buildings  on  said  lot,  save  and  except  as  to  the  brick  store- 
house. He  claimed  that  this  brick  storehouse  was  not  exempt,  and 
passed  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  to  be  re- 
duced to  money  and  distributed  among  his  creditors.  The  referee 
heard  the  evidence  upon  this  issue,  and  resolved  the  question  in  favor 
of  the  trustee;  holding  that  the  brick  storehouse  was  not  exempt  to 
the  bankrupt  as  his  place  of  business,  and  that  the  title  passed  to 
the  trustee  as  of  the  date  of  the  adjudication  in  bankmptcy.  The 
evidence  taken  upon  the  trial  of  that  issue  is  before  me,  and  I  quote 
from  it  A.  Harrington,  the  bankrupt,  in  the  course  of  his  examina- 
tion, testified  as  follows:  ^  . 
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"I  am  68,  going  on  09,  years  of  age.  I  have  a  family,  consisting  of  myself, 
wife,  and  children.  I  have  a  residence  In  the  city  of  Sherman,  being  the  lot 
where  I  live.  I  live  oa  lot  8,  block  1,  of  the  old  addition  to  the  city  of  Sher- 
man. I  bought  It  32  years  ago.  I  have  been  living  on  the  place  32  years,  and 
I  have  continued  to  live  there  ever  since.  I  had  a  family  when  I  bought  the 
property,— -wife  and  small  children.  My  wife  is  stUl  living.  She  is  67  years 
of  age.  I  paid  $400  for  the  property.  Bought  it  for  the  purpose  of  a  residence 
and  workshop.  Was  working  at  the  cabinet  trade  at  that  time.  Worked  in 
that  cabinet  shop  when  I  bought  the  property.  First  established  the  house 
as  a  place  of  business  as  soon  as  I  bought  It  Have  continued  in  business 
there  ever  since.  No  cessation  at  all.  My  trade  Is  a  cabinet  workman,  but  I 
have  worked  nearly  all  the  time  as  an  undertaker.  The  term  *undertaker' 
includes  that  of  embalming.  All  undertakers  should  know  how  to  embalm. 
Have  practiced  embalming.  I  was  one  of  the  first  in  the  state  of  Texas.  I 
have  gone  to  several  schools  of  embalming.  At  the  time  I  filed  my  petition 
in  bankruptcy  I  was  living  at  the  same  place,  and  was  doing  business  right 
on  the  same  lot.  My  present  business  house  stands  where  the  original  work- 
shop stood.  The  old  house  that  I  commenced  business  in  was  afterwards  dis- 
placed by  another  house.  I  built  a  house  right  over  It, — a  wooden  house, — ^and 
that  was  used  for  a  hotel  for  a  while.  After  that  I  tore  it  down  and  built  a 
brick  house,  about  six  or  seven  years  ago.  The  brick  house  was  25x70  feet  in 
size.  My  workhouse  was  Jilist  back — ^Just  west — of  the  brick  house,  which 
fronted  on  Crockett  street.  They  are  not  together,  but  I  consider  them  to- 
gether. That  is  where  I  done  my  work.  I  have  done  considerable  business. 
I  have  furnished  coffins  for  over  six  thousand  persons.  I  carried  no  other  goods 
in  connection  with  my  business,  except  a  little  molding.  Kept  a  very  good 
stock  of  coffins,  which  were  used  for  burying  people.  Carried  a  stock  of 
about  two  thousand  dollars'  worth,  most  q^  which  was  kept  in  the  brick  house, 
below  stairs.  They  were  there  exposed  for  sale.  That  part  of  my  business 
occupied  the  brick  house.  That  was  my  store,  in  which  was  the  principal 
part  of  my  business.  I  stored  coffins  in  the  upstairs  of  that  building.  Kept 
coffins  there  most  all  the  time  the  last  four  or  five  years.  At  the  time  I  filed 
my  petition  in  bankruptcy  my  stock  was  worth  |1,400  or  $1,500.  The  coffins 
upstairs  were  moved  down  two  to  four  days  before  the  ffilng  of  my  petition. 
Were  bound  to  have  them  all  together,  for  the  purpose  of  filing  my  petition  in 
bankruptcy.  The  trustee,  Mr.  Dulin,  has  had  possession  of  the  lower  fioor 
of  the  brick  building  since  I  filed  my  petition.  Has  had  It  locked  up.  Has 
been  locked  up  for  about  two  months.  Was  locked  up  before  I  filed  my  peti- 
tion. Was  advised  to  lock  It  up  by  my  attorney.  Was  locked  up  a  week  be- 
fore the  filing  of  my  petition.  When  the  trustee  took  charge,  he  locked  it  up, 
and  has  held  It  ever  since.  I  have  had  possession  of  the  upper  story.  The 
trustee  has  not  Interfered  up  there.  There  has  been  in  the  workshop  in  the 
rear  of  the  brick  house  carpenter's  tools  and  some  lumber  used  in  working  In 
any  kind  of  carpenter  work.  The  tools  were  kept  there  to  cut  lumber  in  mak- 
ing coverings  for  coffins  when  lowered  in  the  grave.  Lumber  was  used  in  the 
undertaker's  business.  The  tools  were  used  in  carpenter  work.  The  lumber 
was  necessary  in  my  business,  and  so  were  the  tools.  Everything  in  that  shop 
was  necessary  to  my  business.  Since  filing  ray  petition  I  have  used  that  shop 
every  day  or  so,  nearly.  Have  made  several  homemade  coffins.  That  is  the  prin- 
cipal part  of  what  I  have  been  doing.  Have  used  It  for  nothing  else.  My  work 
since  ffilng  my  petition  has  been  on  the  lines  of  the  undertaker's  business,  but 
on  a  much  smaller  scale.  *  *  *  I  have  engaged  in  no  other  business  since 
filing  my  petition,  and  have  followed  no  other  business  for  20  years.  It  cer- 
tainly is  my  intention  to  resume  business  in  the  brick  building  as  soon  as  I 
can.  •  •  ♦  My  intention  at  the  time  I  filed  my  petition  in  bankruptcy  was, 
just  as  soon  as  I  could,  to  resume  business.  Never  thought  of  anything  else. 
Don't  know  anything  else.  Have  no  other  business  house.  Have  no  otber 
place  of  business.  Have  no  other  place  I  can  use  as  a  place  of  business. 
Have  no  other  means  of  supporting  my  family,  besides  my  trade.  I  know  no 
other  business.  It  was  buUt  for  that  purpose.  It  was  necessary  for  the  sup- 
port of  myself  and  family.  The  embalming  instruments,  apparatus,  etc.,  are 
in  that  shop;  and,  when  I  said  everything  in  that  shop  was  necessary  in  my 
trade  as  undertaker,  I  Included  embalming  Instruments.    Could  not  do  without    j 
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them.  •  •  •  The  little  workshop  spoken  of  is  right  at  the  west  end  of 
the  brick  house, — about  ten  feet  from  the  brick  house,  I  reckon.  My  residence 
is  on  the. south  side  of  the  lot  It  is  about  ten  or  twelve  feet  between  my 
residence  and  the  brick  bouse.  Since  I  filed  my  petition  I  have  been  working 
in  my  shop,  maldng  coffins.  I  have  been  making  them  for  the  county.  It  was 
a  general  workshop  before  I  filed  my  petition.  I  have  used  it  ever  since  the 
brick  house  was  built  It  was  built  for  that  purpose, — the  same  purpose  I 
have  used  it  for  since  filhig  my  petition." 

In  response  to  the  qnefition,  *1ji  regard  to  carrying  on  yonr  busi- 
ness in  future,  suppose  you  are  unable  to  secure  material  and  goods 
to  carry  on  your  business  as  you  carried  it  on  prior  to  your  petition 
in  bankruptcy,  what  would  you  do  with,  the  building  then?"  the  bank- 
rupt answered: 

**WeU,  sir,  I  would  simply  use  it  for  this  purpose:  I  have  the  contract  with 
the  county  to  make  pauper  coffins,  and,  as  I  am  a  cabinetmaker  by  trade,  I 
would  have  a  cabinet  shop  in  the  rear  of  the  building.  Of  course,  I  have  to 
make  a  living,  and  will  have  to  do  what  I  can  with  the  cabinet  and  under- 
taker's business.  I  started  in  life  as  a  cabinetmaker,  and  added  the  under- 
taker's business  to  it  If  I  could  not  carry  on  the  undertaker's  business  as 
I  did,  I  would  do  as  much  in  that  line  as  I  could.  It  would  require  the  biggest 
portion  of  the  building  for  storage  and  work.  It  would  take  about  all  the 
building  to  carry  on  the  business.  In  carrying  on  the  business  I  have  just 
described,  it  would  be  necessary  to  make  a  display  of  my  goods,  and  some 
space  would  be  necessary.  It  would  be  necessary  to  use  the  greater  portion 
of  the  building,  and  I  would  do  it.  I  don't  see  how  I  could  make  a  living  for 
myself  and  family  unless  i  could  iet  up  a  cabinet  business  and  carry  on  a 
branch  of  the  undertaker's  business.    *    *    *    I  had  very  smaU  means  when 

I  started  in  the  undertaker's  business.  The  first  means  I  had  was  very  hard 
work,  and  got  little  for  making  a  coffin.  I  had  about  ten  dollars.  I  could 
carry  on  the  undertaker's  business  without  any  means  in  my  own  posses- 
sion. It  would  take  a  very  small  means  to  carry  it  on.  I  think  I  made  a 
coffin  the  other  day  for  about  four  dollars, — about  the  cheapest  thing  I  could 
put  up.  I  went  and  got  lumber  and  made  it,  and  I  think  it  cost  me  about  four 
dollars  to  do  it  I  could  carry  on  some  business  with  five  or  six  dollars. 
*  *  *  The  shop  back  of  the  brick  building  was  moved  there  a  year  ago, 
or  something  like  it.  The  woodwork  has  not  always  been  done  in  the  shop. 
After  the  coffins  were  made  and  put  together  they  were  brought  in  the  end 
of  the  brick  house,  and  there  stained  and  got  ready  for  use.  I  think  I  stated 
that  the  outside  was  all  done  in  the  shop,  but  that  would  not  include  the  whole 
thing.  There  was  this  to  do,  and  which  I  always  did  do,  after  making  the 
coffins:  After  making  the  coffin  in  the  shop,  as  soon  as  it  was  done  and  thor- 
oughly finished  it  would  be  stained  and  varnished,  and  set  back  until  I  wanted 
to  use  it  I  have  one  setting  there  now  [meaning  in  the  rear  end  of  the  brick 
house].  There  is  not  room  enough  in  the  shop  to  do  all  the  work.  I  have  not 
been  doing  any  cabinet  work  lately,  except  picture-framing  etc.  If  I  ever  re- 
turn to  business,  there  would  not  be  room  enough  in  the  shop.  I  would  not 
try  It" 

Charles  Crenshaw,  Esq.,  attorney  at  law,  testified,  in  part,  as  fol- 
lows: 

"Mr.  Harrington's  petition  in  bankruptcy  was  prepared  by  me  about  two  or 
three  weeks  and  a  half  before  it  was  filed.  It  was  held  by  me,  with  instruc- 
tions from  Mr.  Harrington  to  see  if  a  compromise  could  not  be  effected  with 
his  creditors.    ♦    •    ♦    The  petition  was  then  mailed  by  me  on  Saturday,  at 

II  o'clock.  After  I  mailed  the  petition  to  the  United  States  clerk  at  Paris. 
I  went  to  Mr.  Harrington's  place  of  business,  and  told  him  to  hold  open  until 
his  usual  hour  of  six,  and  not  to  open  oi  Monday  morning;  that  the  clerk 
would  receive  the  petition  either  on  Sunday  or  Monday,  and  after  it  was  filed 
he  must  not  sell  any  goods,  and  to  keep  his  store  closed  until  the  petition  came 
back  to  Judge  Dillard.    On  Tuesday  of  the  following  week  I  saw  Judge,  Dillard«| 
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and  learned  that  the  petition  had  not  been  returned;  and  on  the  next  day 
(Wednesday)  I  met  Judge  Dillard,  and  he  told  me  that  he  had  the  petition.   . 
Judge  Dills  was  appointed  receiver  on  the  next  day,  is  my  recollection,  and 
Harrington  was  instructed  to  turn  over  the  key  to  Mr.  Dills,  the  house  remain- 
ing closed  that  week." 

For  many  years  before  and  at  the  time  of  the  preparation  of  Mr. 
Harrington's  petition  in  bankruptcy,  he  had  been  an  undertaker  and 
embahner.  Starting  with  a  capital  of  JIO  and  his  own  skill  and 
energy,  he  had  built  up,  through  years  of  industry,  quite  a  large  un- 
dertaking business  in  the  city  of  Sherman.  Before  his  bankruptcy 
his  place  of  business  consisted  of  a  brick  storehouse  and  a  small 
wooden  shop  in  the  rear.  He  had  his  stock  of  coflftns  in  the  brick 
storehouse,  and  used  the  shop  in  making  cheaper  grades  of  coffins, 
which,  after  being  fashioned,  were  placed  in  the  brick  storehouse, 
and  there  stained  and  varnished,  and  held  for  use  and  disposition. 
He  had,  according  to  his  testimony,  furnished  coffins  for  over  6,000 
persons  since  becoming  an  undertaker.  The  door  of  his  business 
house  was  closed  by  direction  of  his  attorney  at  the  time  his  peti- 
tion in  bankruptcy  was  mailed  to  the  clerk- of  the  court,  at  Paris, 
for  filing.  From  that  moment  he  held  the  stock  of  goods  in  his 
store,  together  with  his  other  assets,  outside  of  his  exemptions,  as 
a  fund  to  be  distributed  among  his  creditors. 

The  trustee,  in  his  contention  that  there  was  an .  abandonment 
of  the  business  homestead  which  defeated  the  right  to  its  exemp- 
tion, relies  largely  upon  the  decision  of  the  supreme  court  of  Texas 
in  the  case  of  Tackaberry  v.  Bank,  85  Tex.  488,  22  S.  W.  151,  299. 
In  that  case  Mrs.  Tackaberry  made  a  general  assignment  for  the 
benefit  of  her  creditors.  Her  stock  of  goods  and  the  storehouse  in 
which  she  was  conducting  a  general  merchandise  business  passed 
to  the  assignee,  who  sold  the  storehouse  to  the  City  National  Bank 
of  Ft  Worth.  Mrs.  Tackaberry  brought  suit  in  trespass  to  try  title 
against  the  bank,  seeking  to  recover  the  storehouse  and  lot  on  which 
it  stood,  on  the  ground  that  it  was  her  business  homestead.  The 
supreme  court,  under  the  facts  of  that  case,  held  that  there  had 
been  an  abandonment  of  the  business  homestead,  and  that  she  could 
not  recover  it.  The  record  in  that  case,  so  far  as  it  is  contained 
in  the  statement  of  the  case  and  the  opinion  of  the  court,  does  not 
disclose  any  evidence  of  intention  on  the  part  of  Mrs.  Tackaberry 
either  to  continue  or  to  resume  her  business  in  the  place  she  was 
conducting  it  at  the  time  she  made  her  general  assignment  for  the 
benefit  of  creditors.  Chief  Justice  Stayton,  in  the  course  of  hig 
opinion  in  that  case,  says: 

"Cessation  of  business,  the  pursuit  of  which  gives  the  exemption,  has  prac- 
tically the  same  relation  to  the  right  to  have  the  exemption  continue  as  has  the 
removal  of  the  family  from  the  home;  and  in  these  cases  the  intention  with 
which  the  removal  of  the  family  or  cessation  of  business  is  made  determines 
the  further  right  to  exemption.  It  has  been  held  in  several  cases  that  the 
making  by  an  insolvent  of  a  general  assignment  for  the  benefit  of  his  creditors 
does  not  of  itself  defeat  his  right  to  have  exemption  of  his  place  of  business  con- 
tinue; but  it  never  has  been  held  that  the  exemption  would  continue  if  at  the 
time  the  assignment  was  made  there  was  no  intention  to  continue  on  the  prem- 
ises the  former  business,  or  to  pursue  some  other  of  character  such  as  to  give 
exemption."  C'r\n,n]o 
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In  the  case  now  under  consideration  there  is  not  only  an  avowed 
intention  on  the  part  of  Mr.  Harrington  to  resume  business,  but  to 
resume  the  same  business,  on  the  same  premises.  More:  The  re- 
sumption of  the  business  on  a  portion  of  the  premises  was  already 
accomplished,  though  in  a  humble  way,  at  the  time  the  bankrupt 
testified  in  this  case.  Chief  Justice  Stayton  further  says  in  the  dis- 
cussion of  the  Tackaberry  Case: 

"It  Is  not  like  a  case  In  which  a  mechanic,  having  a  shop  and  tools  with 
which  he  carries  on  his  business,  makes  an  assignment  in  general  terms  con- 
veying aU  his  property  except  such  as  Is  exempt  from  forced  sale.  In  that  case 
everything  owned  and  necessary  for  the  business  Is  excepted,  whfle  In  this  and 
like  cases  all  the  personal  property  necessary  to  the  existence  of  the  business, 
it  must  be  conceded,  passed,  and  was  intended  to  pass,  by  the  assignment. 
The  business  was  practically  destroyed  by  the  conveyance  of  the  things  neces- 
sary to  its  existence,  and  the  same  inferences  as  to  discontinuance  of  business 
ought  to  be  drawn  in  the  two  cases,  solely  from  the  fact  that  an  assignment 
was  made.  If  It  were  shown  that  the  business,  however,  was  carried  on  un- 
til the  very  moment  the  deed  became  operative,  we  do  not  see  that,  upon  prin- 
ciple, the  result  would  be  different;  for  all  persons  making  such  conveyances  do 
so  with  the  knowledge  that  the  act.  in  its  consummation,  destroys  the  business, 
and  must  be  held  to  have  contemplated  that  result  Thus  is  furnished  one  of 
the  facts  on  which  abandonment  must  depend." 

The  undertaker's  business,  as  defined  and  explained  by  Mr.  Har- 
rington, and  as  carried  on  by  him,  involved  more  than  the  mere 
purchase,  display,  and  sale  of  coffins  in  his  place  of  business  at 
Sherman.  In  his  shop  he  had  the  tools  and  instruments  necessary 
for  the  making  of  coffins,  and  boxes  v^ithin  which  to  place  coffins 
before  they  were  lowered  into  the  graves.  He  also  had  embalming 
instruments  which  he  used  in  treating  and  preserving  bodies  of  the 
dead  before  interment.  The  filing  of  his  petition  in  bankruptcy, 
while  it  deprived  him  of  the  stock  in  trade  that  filled  his  place  of 
business,  did  not  and  could  not  entirely  destroy  his  business,  and 
he  did  not  contemplate  such  a  result.  Since  his  adjudication  in 
bankruptcy,  and  since  the  door  of  his  business  house  has  been  closed 
upon  him,  he  has  carried  on  the  business  and  occux)ation  of  an  un- 
dertaker. He  has  made  several  coffins  for  the  pauper  dead  of  Gray- 
son county.  He  has  left  to  him  his  tools  and  his  own  skill,  and 
raw  material  for  coffins  is  fortunately  within  his  reach.  It  is  there- 
fore demonstrated  that  his  business  was  not  destroyed  by  the  con- 
veyance of  his  stock  of  coffins  in  the  storehouse,  because  the  things 
necessary  to  the  existence  of  his  business  still  belong  to  and  subsist 
in  him,  and  cannot  be  taken  away  by  the  filing  of  a  voluntary  petition 
in  bankruptcy.  It  is  not  for  the  court  to  say  that  the  little  shop 
in  the  rear  of  the  brick  storehouse  affords  reasonably  sufficient 
accQmmodations  for  Mr.  Harrington  to  prosecute  the  calling  of  an 
undertaker  and  embalmer  in  now;  for  he  has  prosecuted  that  calling 
for  many  years  in  the  brick  storehouse,  and  the  calling  is  still  his, 
and  he  is  still  prosecuting  it,  and  the  law  provides  that  the  business 
homestead  shall  be  exempt  and  saved  to  a  man  and  his  family  in 
the  time  of  their  need.  It  may  be  that,  while  Mr.  Harrington  occu- 
pies and  uses  the  brick  building  as  an  undertaker  and  embahner, 
it  will  never  again  contain  the  assortment  of  coffins  it  once  con- 


tained, because  he  is  old  and  his  energies  are  waning;  bpt^  soJom 
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aa  he  makes  the  coflBns  of  even  the  pauper  dead  of  Grayson  county, 
the  law  will  protect  him  In  the  use  of  bis  premises.  At  what  hour 
the  body  of  some  wayfaring  man  may  be  brought  to  Mr.  Harring- 
ton's undertaking  establishment,  there  to  be  embalmed  and  pre- 
pared for  shipment  to  friends,  no  man  can  tell,  and  when  this  hap- 
pens Mr.  Harrington's  brick  storehouse  will  give  cover  to  him  in 
the  prosecution  of  his  solemn  calling;  and  the  surroundings  and 
appointments  of  the  brick  house  will  be  much  more  fitting  and  ap- 
propriate than  the  surroundings  and  appointments  of  the  little 
shop  in  the  rear,  which  has  been  set  apart  to  him  by  the  trustee. 
This  being  the  view  of  the  court,  the  action  of  the  referee  herein 
is  reversed,  and  the  order  heretofore  made  by  him  directing  the  trus- 
tee to  take  charge  of  the  brick  storehouse  on  lot  8,  block  1,  in  the 
city  of  Sherman,  as  part  of  the  estate  of  the  said  A.  Harrington, 
bankrupt,  is  hereby  set  at  naught.  It  is  ordered  that  the  trustee 
forthwith  turn  over  to  the  said  A.  Harrington,  bankrupt,  the  pos- 
session of  said  brick  storehouse  on  lot  8,  block  1,  and  that  all  costs 
of  the  proceedings  in  relation  hereto  be  paid  by  the  trustee  out  of 
the  funds  of  the  bankrupt  estate. 


In  re  CHAPMAN. 
(District  Court,  N.  D.  Georgia.    February  8,  1900.) 

1.  Bankruptcy— Acts  op  Bankruptcy— Suffering  Legal  Process. 

Bankr.  Act  1898,  §  3a,  el.  3,  providing  that  it  sliall  be  an  act  of  bank- 
ruptcy if  an  insolvent  debtor  shall  suffer  a  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  vacate  or  discharge  the  same  at  least 
five  days  before  sale  of  the  property  affected,  does  not  apply  to  the  re- 
covery of  a  judgment  against  the  debtor  for  the  foreclosure  of  the  lien 
created  by  a  deed  In  the  nature  of  a  mortgage,  secmring  the  payment  of  a 
promissory  note,  and  a  levy  on  the  land  conveyed,  where  the  note  and 
security  were  given  before  the  enactment  of  the  bankruptcy  law,  and  for  a 
valid  debt. 

8.  Same. 

Although  the  creditor,  in  such  proceeding,  has  recovered  a  general  Judg- 
ment against  the  debtor,  as  well  as  a  Judgment  for  the  foreclosure  of  the 
lien,  yet,  if  the  levy  made  affects  only  the  property  bound  by  the  lien,  the 
debtor  does  not  commit  an  act  of  bankruptcy  in  faUing  to  release  the 
property  from  such  levy. 

In  Bankruptcy.  On  petition  for  adjudication  in  inyoluntary  bank- 
ruptcy. 

Brandon  &  Arkwright,  W.  A.  &  E.  E.  Black,  and  John  B.  Hutche- 
son,  for  petitioning  creditors* 
Goodwin  &  Hallman,  and  G.  P.  Goree,  for  respondent. 
John  M.  Graham,  for  lien  creditor. 

NEWMAN,  District  Judge.  On  the  2d  of  January,  1900,  A.  P. 
Jencks  and  two  others,  as  creditors  of  E.  M.  Chapman,  of  Atlanta, 
Fulton  county,  Ga.,  filed  a  petition  against  said  Chapman  to  have 
him  adjudged  a  bankrupt.  After  the  necessary  allegations  as  to 
the  residence  of  the  alleged  bankrupt,  the  amount  of  his  debts,      j 
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and  that  the  amount  due  the  petitioners  exceeds  the  amount  re- 
quired by  the  bankrupt  act,  the  petition  states: 

"Your  petitioners  further  represent  that  said  E.  M.  Chapman  is  insolvent, 
and  that  within  four  months  next  preceding  the  date  of  this  petition  the  said 
E.  M.  Chapman  committed  an  act  of  banliruptcy,  In  that  he  heretofore,  to  wit, 
on  the  7th  day  'of  November,  1809,  permitted,  while  insolvent,  his  creditor 
Elizabeth  Sydney  Herring  to  obtain  a  preference  through  legal  proceedings, 
In  that  he  allowed  said  creditor,  after  filing  her  suit  to  the  November  term, 
1899,  of  the  city  court  of  Atlanta,  upon  an  indebtedness  represented  by  a  prom- 
issory note  for  twenty  five  hundred  dollars,  to  secure  a  Judgment  for  said  sum 
on  the  7th  day  .of  November,  1899,  and  suffered  and  permitted  said  creditor 
to  advertise  said  property  for  sale  under  said  judgment,  which  sale  is  to  occur 
January  2,  1900,. and  did  not,  five  days  before  the  sale  or  final  dlspoisltion  of 
the  property,  to  wit,  the  following  property  [describing  certain  real  estate  in 
Atlanta],  which  property  was  affected  by  said  preference,  vacate  and  discharge 
such  preference,  and  that  by  doing  all  of  these  things  the  said  E.  M.  Chap- 
man did  commit  an  act  of  bankruptcy.  The  said  E.  M.  Chapman  suffered  and 
permitted  said  Judgment  and  sale  In  order  that  the  said  Elizabeth  Sydney  Her- 
ring might  have  thereby  a  preference  over  your  petitioners  and  other  creditors 
of  said  Chapman." 

The  act  of  bankruptcy  alleged  in  this  petition  is  under  clause  3 
of  section  3a,  which  language  is: 

"Suffered  or  permitted,  while  insolvent,  any  creditor  to  obtahi  a  preference 
through  legal  proceedings,  and  not  having  at  least  five  days  before  a  sale  or 
final  disposition  of  any  property  affected  by  such  preference  vacated  or  dis- 
charged such  preference." 

Chapman's  answer  sets  up  that  the  judgment  referred  to  in  the 
petition  was  obtained  on  a  promissory  note  executed  more  than 
five  years  ago,  which  note  was  secured  by  a  loan  deed  made  at  the 
time  the  note  was  given;  that  the  note  was  given  for  borrowed 
money;  that,  when  it  became  due,  Elizabeth  Sydney  Herring  pro- 
ceeded, under  the  statutes  of  Georgia,  to  foreclose  said  loan  deed, 
and  defendant  had  no  defense  to  make  thereto.  He  states  that  the 
title  to  the  property  was  in  Elizabeth  Sydney  Herring,  and  denies 
that  the  legal  proceedings  gave  her  any  preference  over  Chapman's 
other  creditors,  but  claims  that  the  preference  already  existed. 

While  it  is  not  fully  stated  in  the  answer,  counsel  have  conceded 
in  the  argument  that  something  over  five  years  ago  Chapman  bor- 
rowed ^,500  from  Elizabeth  Sydney  Herring,  and,  after  making  a 
promissory  note  for  the  amount  borrowed,  executed  and  delivered 
to  her  a  deed  to  the  land  which  is  now  levied  on,  under  sections 
2771-27T5  of  the  Code  of  Georgia,  for  the  purpose  of  securing  the 
same.  Although  it  Is  not  so  stated  in  the  answer.  Chapman  probably 
received  from  Elizabeth  Sydney  Herring  a  bond  conditioned  to  re- 
convey  the  property  on  the  payment  of  the  debt,  as  provided  in  the 
sections  of  the  Code  referred  to.  The  suit  which  resulted  in  the 
judgment  on  the  7th  of  November,  1899,  referred  to  in  the  petition, 
was  on  the  note  thus  secured,  and  after  judgment  was  obtained, 
confbrmably  to  the  provisions  of  section  5432  of  the  Code  of  Geor- 
gia, a  quitclaim  deed  was  made  by  Elizabeth  Sydney  Herring  to 
Chapman,  and  filed  in  the  office  of  the  clerk  of  the  superior  court 
of  Pulton  county,  to  the  land  in  question,  and  thereupon  the  saine 
was  levied  on  and  advertised  for  sale  as  stated  in  the  jpetition.. 
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It  is  conceded  that  when  Elizabeth  Sydney  Herring  obtained  a  Judg- 
ment on  November  7, 1899,  against  Chapman,  she  not  only  obtained 
.  a  judgment  enforcing  the  special  Uen  given  by  the  deed  which  was 
executed  to  secure  the  note,  but  also  a  general  judgment  against 
Chapman.  It  is  upon  this  last  fact  (the  obtaining  of  a  general  judg- 
ment against  Chapman  by  the  plaintiff  in  the  judgment)  that  peti- 
tioners in  the  proceeding  in  bankruptcy  rely  for  an  adjudication 
under  the  clause  of  the  bankrupt  act  referred  to.  Elizabeth  Syd- 
ney Herring  had  acquired  a  lien  by  contract  long  before  the  pass- 
age of  the  bankrupt  act,  so  that  the  lien  she  acquired  was  not  a 
preference  at  all  under  the  bankrupt  act.  Consequently  a  proceed- 
ing only  to  enforce  this  lien,  and  a  judgment  foreclosing  or  de- 
claring the  existence  of  the  same,  would  not  be  a  preferential  pro- 
ceeding under  the  bankrupt  act.  If  the  judgment  only  had  this 
effect,  there  would  be  little  difficulty  about  deciding  this  question. 
The  difficulty  arises  from  the  fact  that  in  the  suit  the  plaintiff 
obtained  a  general  judgment.  The  reply  to  tiiis,  however,  is  that, 
while  the  plaintiff  has  a  general  judgment,  she  is  only  proceeding 
to  enforce  it  against  the  particular  property  on  which  she  had  the 
contract  lien,  and  for  that  reason  the  proceeding  to  sell,  whatever 
may  have  been  the  character  of  the  judgment,  is  not  a  preferential 
proceeding.  The  plaintiff  is  only  seeking  for  the  time  being  to  en- 
force the  judgment  against  the  property  on  which  she  had  the  con- 
tract lien,  and  the  bankruptcy  act  could  never  have  contemplated 
that  a  person  should  be  adjudged  a  bankrupt  for  permitting  the  en- 
forcement of  a  lien  against  particular  property,  when  the  lien  as  to 
that  property  was  in  no  sense  a  preference  under  any  of  the  provi- 
sions of  the  act.  I  see  no  practical  difference  between  this  execu- 
tion proceeding,  as  it  now  is,  against  the  property  conveyed  to  the 
plaintiff  to  secure  the  debt,  and  an  ordinary  proceeding  to  enforce 
a  mortgage  against  the  particular  property  on  which  the  mortgage 
was  given.  If  a  levy  was  made  on  property  other  than  that  as 
to  wWch  the  plaintiff  in  the  judgment  had  a  special  lien,  and  an  at- 
tempt was  being  made  to  sell  the  same,  and  the  defendant  failed 
within  five  days  of  the  time  of  sale  to  vacate  or  discharge  the  judg- 
ment, then,  undoubtedly,  it  seems,  an  act  of  bankruptcy  would  be 
committed.  To  constitute  an  act  of  bankruptcy,  under  the  clause  in 
question,  it  would  be  necessary  that  the  debtor  should  suffer  or  per- 
mit, while  insolvent,  a  judgment  to  go  against  him,  which  judgment 
would  of  itself  be  a  preference  under  the  act;  that  he  would  then 
allow  execution  to  be  issued  and  levied,  and  proceedings  to  sell  to 
be  instituted  by  the  necessary  advertisement,  and  fail,  within  five 
days  of  the  time  of  sale,  to  vacate  or  discharge  the  judgnjent.  The 
sale  which  the  defendant,  by  the  act,  must  prevent,  would  con- 
summate and  make  effective  the  preference  given  by  the  judgment. 
This  is  very  different  from  the  case  at  bar,  in  which  an  antecedent 
lien,  not  obnoxious  in  any  way  to  the  act,  is  being  enforced  by 
legal  proceedings.  In  the  first  instance  practical  results  beneficial 
to  the  creditors  would  be  obtained  by  the  institution  of  the  bank- 
ruptcy proceedings,  inasmuch  as  the  preference  created  by  the  judg- 
ment lien  would  be  annulled  and  vacated,  and,  as  a  consequence,  j 
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the  property  of  the  defendant  equally  divided-  Such  is  evidently 
the  intent  of  this  act  of  bankruptcy, — that  a  preference  might  be 
avoided,  and  an  equal  distribution  of  the  debtor's  property  result 
In  the  case  now  before  the  court,  the  institution  of  the  bankruptcy 
proceedings  will  not  affect  the  lien  of  the  judgment  on  the  land 
which  was  about  to  be  sold.  Should  the  bankruptcy  proceedings 
go  on,  the  court  must  either  allow  the  plaintiff  to  proceed  to  en- 
force her  judgment  as  a  special  lien  on  this  property,  by  execution 
of  the  city  court,  as  she  is  now  doing,  or  must  allow  the  trustee 
to  sell  the  property  subject  to  the  lien,  should  it  be  thought  probable 
that  anything  could  be  realized  for  the  general  creditors  over  and 
above  the  amount  of  the  judgment.  The  court  would  declare  it 
to  be  an  act  of  bankruptcy  in  Chapman  not  to  have  prevented  the 
sale,  and  would  then,  by  its  own  order,  allow  the  sale  to  go  on.  This 
is  not,  in  my  opinion,  such  a  case  as  congress  had  in  view  in  enact- 
ing the  clause  in  question. 

The  authority  mainly  relied  on  by  counsel  for  the  petitioning 
creditors  is  Manufacturing  Co.  v.  Stoever  (C.  0.  A.)  97  Fed,  330,  and 
it  appears  from  a  casual  reading  to  be  a  case  favorable  to  them; 
but  a  more  careful  examination  will  show  that  the  court  never  in- 
tended in  that  case  to  decide  the  question  raised  here.  It  is  said 
in  that  opinion  that: 

"The  propositions  submitted  by  the  appeUant  are  two:  That  the  period  of 
four  months  within  which  the  petition  might  be  filed  dates  from  the  day  of 
the  attachment  and  not  from  the  seizure  or  sale  on  execution;  and  that  the 
words  'suffered  or  permitted,'  found  In  the  statute  which  we  have  cited,  must 
have  a  narrow,  literal  Interpretation." 

Both  of  these  questions  were  decided  adversely  to  the  alleged 
bankrupt.  The  only  thing  in  the  opinion  that  could  be  considered 
applicable  to  the  question  raised  here  is  the  close  of  the  opinion,  in 
which  the  court  says: 

"In  order  to  prevent  any  misapprehension,  we  will  add  that  the  question 
whether  or  not  the  attaching  creditor  acquired  a  valid  lien,  as  against  these  pro- 
ceedings In  bankruptcy,  Is  not  in  Issue  on  this  appeal." 

This  case  is  only  inferential  authority  for  the  petitioning  cred- 
itors here,  even  if  there  be  no  distinction  between  tie  lien  of  an  at- 
tachment and  a  contract  lien,  such  as  we  have  in  the  present  case. 
More  like  this  case,  and  more  pertinent,  because  the  exact  question 
was  presented,  is  the  case  of  In  re  Ferguson  (D.  C.)  95  Fed.  429. 
The  part  of  the  opinion  material  here  is  as  follows: 

"As  to  the  last  point,  although  the  case  would  be  UteraUy  wltiiin  the  language 
of  subdivision  3,  it  does  not,  I  think,  lie  within  its  intent  Subdivision  3  should 
be  construed  in  connection  with  the  provisions  of  section  67.  That  section  pro- 
vides that  all  levies  •  ♦  •  at  any  time  within  four  months  prior  to  filing 
tlie  petition  shall  be  deemed  nuU  and  void  In  case  the  debtor  is  adjudged  a 
bankrupt'  If  the  levy  of  March,  1898,  was  valid,  and  remained  a  continuous 
lien,  assuming  that  the  lien  was  lawfully  acquired,  the  preference  gained  there- 
by being  long  before  the  bankruptcy  act  was  passed,  and  more  than  four 
months  prior  to  the  lUing  of  the  petition,  it  could  not  now  be  disturbed.  The 
act  of  bankruptcy  referred  to  in  subdivision  3,  cl.  a,  of  section  8,  must,  I  think, 
be  limited  to  such  acts  as,  by  construction  of  law,  and  in  view  of.  the  bank- 
ruptcy act,  work  an  injury  to  other  creditors,  by  securing  to  them  a  preference 
which  the  bankruptcy  law  is  designed  to  prevent    The  language  of  this  sub- 
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division  shows  this  Intent.  This  cannot  apply,  therefore,  to  such  levies  and 
liens  as  are  acquired  long  prior  to  the  passage  of  the  act,  and  more  than  four 
months  prior  to  the  petition,  which  the  bankrupt  act  does  not  vacate  or  dis- 
allow.   Such  a  lien  the  debtor  cannot  be  required  to  satisfy  or  vacate.*' 

In  this  connection  it  may  be  remarked  that  an  examination  of 
the  provisions  of  section  67  with  reference  to  liens  that  are  dis- 
solved, and  conveyances  and  incumbrances  that  are  annulled,  by 
proceedings  in  bankruptcy,  and  those  which  are  unaffected,  will 
strengthen  the  view  wUch  has  been  presented  on  the  question  here 
involved. 

The  whole  question  resolves  itself  into  this:  That  the  lien  held 
by  Elizabeth  Sydney  Herring  is  a  valid  lien,  not  repugnant  to  any 
of  the  provisions  of  the  bankruptcy  act,  and  a  failure  to  stop  a  legal 
proceeding  to  enforce  such  a  lien  by  sale  of  the  incumbered  prop- 
erty is  not  an  act  of  bankruptcy,  under  clause  3  of  section  3a  of  the 
act.  No  preference  violative  of  any  of  the  provisions  of  the  act 
is  being  enforced,  and  the  debtor  is  under  no  obligation  to  inter- 
fere with  the  saJe.  It  is  unnecessary  to  pass  upon  the  question  of 
insolvency.  It  really  has  not  been  discussed,  and,  in  the  view  taken 
in  this  case,  it  becomes  immaterial.  The  prayer  for  adjudication 
against  Chapman  will  be  denied,  and  the  petition  dismissed. 


In  re  WESTLUND  et  al* 

(District  Court,  D.  Minnesota,  Fourth  Division.    February  14, 1900.) 

No.  329. 

Bankruptcy— Priority  of  Labor  Claims— Assionmewt. 

Under  Bankr.  Act  1898,  §  64b,  according  priority  of  payment  In  full, 
out  of  bankrupts*  estates,  to  ''wages  due  to  workmen,  clerks  or  servants 
which  have  been  earned  within  three  months  before  the  date  of  the  com- 
mencement of  proceedings,  not  to  exceed  three  hundred  dollars  to  each 
claimant,*'  a  claim  for  wages  of  labor  so  earned,  which  has  been  assigned 
to  a  third  person,  and  is  held  by  such  assignee  at  the  commencement  of  the 
proceedings,  is  not  entitled  to  priority. 

In  Bankruptcy.    On  question  certified  by  referee  in  bankruptcy. 

Francis  Bergstrom,  for  appealing  creditors. 
Chas.  R.  Fowler,  for  trustee. 

LOCHREN,  District  Judge.  In  this  case  creditors  who  were  own- 
ers by  assignment  of  claims  for  labor  performed  for  the  bankrupt 
within  three  months  before  the  date  of  the  commencement  of  the 
bankruptcy  proceedings— each  separate  claim  so  assigned  being  less 
than  f300— duly  filed  and  made  proof  of  such  claims;  and  the  ques- 
tion certified  by  the  referee  for  decision  is  whether  such  claims,  so 
owned,  are  debts  having  priority.  The  answer  to  this  question  de- 
pends upon  the  proper  construction  of  that  clause  of  section  64b 
of  the  bankruptcy  act  which  gives  priority  to  "wages  due  to  work- 
men, clerks  or  servants  which  have  been  earaed  within  three  months 
before  the  date  of  the  commencement  of  proceedings,  not  to  exceed 
three  hundred  dollars  to  each  claimant."    This  language  requires 
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that  a  debt  for  wages,  to  have  priority,  must  be  due  to  the  wage 
earner.  If  the  claimant  entitled  to  priority  might  be  an  assignee, 
there  would  be  no  reason  why  such  claimant  should  be  restricted 
to  |300,  as  he  might  be  the  owner  of  many  small  claims,  each  less 
than  that  amount,  but  aggregating  more*  The  clause  referred  to  is 
intended  to  favor  the  class  whose  reliance  for  the  maintenance  of 
themselves  and  families  is  generally  upon  their  wages,  as  earned. 
There  is  nothing  in  the  nature  of  security  or  lien  for  the  pay- 
ment of  the  wages  which  could  pass  to  an  assignee.  No  right  to 
priority  arises  or  exists  until  the  proceeding  in  bankruptcy  is  in- 
stituted, and  then  the  wages  assigned  are  not  ''due  to  workmen, 
clerks  or  servants,"  but  to  their  assignees,  and  are  outside  the  lan- 
guage of  this  clause.  It  debts  for  wages  so  assigned  can  be  al- 
allowed  priority,  they  may  come  in  conflict,  or  at  least  in  competi- 
tion, with  other  claims  for  wages  due  and  owing  to  the  sanre  work- 
men, clerks,  or  servants,  earned  within  the  same  three  months,  and 
lessen  the  payments,  if  the  assets  will  not  pay  in  full  all  debts  hav- 
ing priority.  It  must  be  held,  ttierefore,  that  debts  of  a  bankrupt 
for  labor  and  services  which  at  the  commencement  of  the  proceed- 
ings in  bankruptcy  are  not  due  to  the  workmen,  clerks,  or  servants, 
but  to  assignees,  have  no  priority. 


In  re  FT.  WAYNE  ELECTRIC  CORP. 

COLUMBUS  ELECTRIC  CO.  v.  WORDBN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  26,  1900.) 

No.  640. 

1.  Bankruptcy-— Proof  awd  Allow ancb  of  Claims— Preferred  CrrditoIl 

Undier  Bankr.  Act  1898,  §  57g,  providing  that  the  claims  of  creditors  of  a 
bankrupt  who  have  received  preferences  shaU  not  be  allowed  nnless  they 
surrender  their  preferences,  a  creditor  who  has  actually  received  a  prefer- 
ence, by  a  partial  pasnnent  of  his  debt,  within  four  months  before  the 
bankruptcy  of  the  debtor,  cannot  have  his  claim  allowed  against  the  estate 
of  the  bankrupt  without  surrendering  the  pretcrence;  and  this,  notwith- 
standhig  the  fact  that  he  received  the  payment  Innocently,  and  that  he 
had  no  knowledge  or  cause  to  believe  that  the  debtor  was  Insolvent  oi 
that  a  preference  was  intended. 

2.  Same— Prefbrencbs— Payment  of  Money. 

Payment 'of  a  debt  in  money  is  a  transfer  of  property,  within  the  pur- 
view of  Bankr.  Act  1898,  |  60a,  providing  that  a  debtor  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent,  he  has  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  enforcement  of  such  transfer 
will  be  to  enable  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors  of  the  same  class. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

The  Columbus  Electric  Company,  the  appellant,  on  the  9th  of  December. 
1808,  was  the  creditor  of  the  Ft  Wayne  Electric  Corporation  to  the  amount 
of  $14,646.08,  and  on  that  day  received  the  three  notes  of  the  debtor,  each 
bearing  date  upon  that  day,  and  beln^  for  equal  portions  of  the  indebtedness, 
and  payable,  respectively,  in  30,  60,  and  90  days  from  that  date.  The  first  note 
matured  January  11,  1899,  and  oo  the  20th  of  January^  1899»  that  creditor  < 
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rocefyed  fFom  Its  debtor.  In  part  payment  of  tbe  note,  the  sum  of  $2,600  in 
money;  and  this  without  the  knowledge  of  the  Insolvency  of  the  debtor,  and 
without  reason  to  believe  thb  debtor  to  be  Insolvent,  and  without  reason  to 
believe  that  any  preference  was  thereby  intended  by  the  debtor  over  other 
creditors.  Afterwards,  creditors  of  the  Ft  Wayne  Klectrlc  Corporation  filed 
their  petition  in  bankruptcy  against  that  corporation,  and  on  the  25th  day  of 
January,  1899,  the  corporation  was  duly  adjudged  a  bankrupt  On  the  24tb 
day  of  March,  1899,  the  appellant  filed  its  claim  in  such  bankruptcy  proceedings^ 
for  the  balance  of  the  amount  due  upon  the  three  promissory  notes.  The  ref- 
eree certified  the  question  of  the  allowance  of  the  claim  to  the  district  court 
sitting  in  bankruptcy,  which  court  afterwards  ordered  as  follows:  "(1)  That 
if  the  said  Columbus  Electric  Company  shall,  on  or  before  thirty  days  from 
this  date,  surrender  to  the  trustee,  for  the  benefit  of  the  estate  of  said  bank- 
rupt, the  sum  of  $2,500  so  paid  January  20,  1809,  then  the  full  amount  of  said 
daim,  at  the  date  of  filing  the  petition  In  bankruptcy  herein,  to  wit,  the  sum 
of  $14,884.56,  Is  allowed  as  an  unsecured  claim,  and  that  said  sum  Is  ordered 
to  be  entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  to 
compute  dividends;  (2)  that.  If  such  claimant  shall  fall  or  refuse  to  repay  said 
sum  of  $2,500  on  or  before  thirty  days  from  date  hereof,  the  said  claim  is  dis- 
allowed and  expunged  from  the  list  of  claims  upon  the  trustee  In  this  cause." 
This  ruling  Is  brought  here  for  review.  The  opinion  of  the  court  below  la  re- 
ported  In  Re  Ft  Wayne  Electric  Corp.  (D.  C.)  96  Fed.  803. 

R.  S.  Robertson  and  William  S.  O'Rourke,  for  appellant. 
William  J.  Vesey,  John  Morris,  Jr.,  O.  N.  Heaton,  and  William  P. 
Breen,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court. 

The  question  presented  is  this:  Can  a  creditor,  who  has  within 
four  months  of  his  debtor's  bankruptcy  innocently  received  a  pay- 
ment upon  his  debt,  be  permitted  to  prove  his  debt  in  the  bankruptcy 
proceeding,  and  to  receive  from  the  estate  of  the  bankrupt  a  divi- 
dend thereon,  without  surrendering  the  preference  received?  The 
question  is  one  purely  of  statutory  law,  and  depends  for  its  solution 
upon  the  construction  to  be  given  to  certain  sections  of  the  bank* 
ruptcy  act.    30  Stat.  541. 

Section  60a  defines  a  ^'preferences*  as  follows: 

^'A  person  shall  be  deemed  to  have  given  a  preference  If,  being  insolvent,  he 
has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class." 

Section  60b  provides  that  the  trustee  may  recover  from  the  re- 
cipient any  preference  received  within  four  months  of  the  bank- 
ruptcy, if  the  latter  had  reason  to  believe  that  a  preference  was  in- 
tended. Section  3  defines  acts  of  bankruptcy,  one  of  which  is:  *'(2) 
A  transfer,  while  insolvent,  to  a  creditor  of  any  portion  of  his  prop- 
erty, with  intent  to  prefer  such  creditor."  Subdivision  b  of  that 
section  provides  that  an  involuntary  petition  in  bankruptcy  may 
be  maintained  for  such  act  of  .bankruptcy  committed  within  four 
months  before  the  filing  of  the  petition.  Subdivision  26  of  section 
1,  treating  of  definitions,  provides  that  the  word  "transfer,"  as  used 
in  the  act,  shall  "include  the  sale  and  every  other  and  diffef^nt^^T^ 
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mode  of  disposing  of  or  parting  with  property,  or  the  possession 
of  property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mort- 
gage? gift>  or  security."  Section  57g  provides  as  follows:  "The 
claims  of  creditors  who  have  received  preferences  shall  not  be  al- 
lowed unless  such  creditors  shaU  surrender  their  preferences."  It 
is  apparent  from  these  provisions  of  the  law  that  not  all  preferences 
by  an  insolvent  debtor  may  be  avoided.  The  congress  has  seen 
proper  to  provide  that  the  trustee  in  bankruptcy  may  recover  pref- 
erences in  the  event  only  that  the  creditor  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  It  was  not  designed  to  in- 
terrupt the  usual  course  of  business,  or  to  compel  a  creditor  to  pay 
back  that  which  he  had  innocently  received.  This,  however,  does 
not  conclude  the  case.  When  a  creditor,  who  has  in  fact  received 
a  preference,  comes  into  the  court  of  bankruptcy  seeking  to  share 
with  other  creditors  in  the  estate  of  the  bankrupt,  he  must  come, 
if  at  an,  upon  the  terms  and  the  conditions  that  tiie  law  imposes. 
It  is  the  fundamental  principle  of  the  bankrupt  law  that  "equality 
is  equity."  The  act  seeks  to  marshal  the  assets  of  the  bankrupt, 
recovering  all  property  disposed  of  by  the  bankrupt  in  fraud  of  the 
act,  and  to  distribute  the  fund  equally  among  aU  the  creditors  in 
proportion  to  the  amount  .of  their  respective  claims.  This  principle 
we  conceive  to  be  distinctly  recognized  by  section  57g.  That  sec- 
tion takes  notice  of  the  fact  that  a  creditor  who  has  been  innocently 
preferred  cannot  be  compelled  to  return  that  which  he  has  received, 
but  it  says  to  him:  While  the  law  will  not  interfere  with  you  with 
respect  to  that  which  you  have  received,  and  because  you  received 
it  innocently,  yet,  if  you  come  to  the  court  asking  that  you  may  share 
with  the  other  creditors  in  the  remaining  estate  of  the  bankrupt, 
you  must  surrender  the  preference  which  you  have  received,  how- 
ever innocently;  for  equality  is  equity,  and  he  who  seeks  equity 
must  do  equity.  The  act  of  preference  is  condenmed  by  the  law, 
but  because  you  were  innocent  in  the  taking  of  it  the  law  will  not 
disturb  your  possession  of  that  which  you  received;  but,  when  you 
ask  the  aid  of  the  court  to  give  you  a  further  share  of  the  estate, 
you  must  be  content  to  place  yourself  upon  an  equality  with  other 
creditors,  and  that  can  only  be  done  by  a  surrender  of  the  prefer- 
ence which  you  have  received.  We  think  this  the  clear  intent  of 
the  lawgiver.  We  do  not  need  to  enter  upon  a  critical  examination 
of  the  various  phrases  of  the  act,  or  to  indulge  in  an  investigation 
of  the  technical  meaning  of  the  words  there  used.  That  has  been 
fully  gone  over  in  the  opinion  of  the  court  below  whose  decision  is 
here  under  review,  and  in  which,  in  general,  we  concur. 

This  view  of  the  proper  construction  to  be  given  to  section  57g 
finds  support  in  the  provisions  of  section  65d,  which  declares  that  a 
creditor,  who  has  received  through  a  court  of  bankruptcy  in  a  foreign 
country  a  share  of  his  debt,  and  seeks  to  prove  the  balance  of  that 
debt  in  bankruptcy  in  this  country,  shall  not  receive  any  part  of  his 
debt  here,  until  the  creditors  resident  here  shall  first  have  received 
a  dividend  equal  to  the  amount  received  by  that  creditor  through 
such  foreign  proceedings.  This  goes  upon  the  doctrine  of  equality 
among  creditors.    The  courts  here  had  not  jurisdiction  over  the 
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property  of  the  bankrupt  in  the  foreign  country.  What  the  creditor 
there  received  was  legally  obtained  and  adjudged  to  him  as  of  right. 
The  court  here  could  not  take  it  from  him,  and  yet,  in  the  same 
view  in  which  we  regard  section  57g,  the  law  declares  that  such 
creditor  shall  not,  in  the  distribution  of  the  estate  here,  have  the 
benefit  of  that  which  he  legally  received  dsewhere,  but  he  must 
stand  upon  the  footing  of  equality  with  creditors  here,  and  they 
shall  first  be  paid  out  of  the  estate  here  an  amonnt  equal  to  that 
which  such  creditor  received  there.  The  language  of  section  57g 
is  broad  and  comprehensive,  and  is  not  susceptible  of  the  restricted 
construction  sought  to  be  placed  upon  it,  unless  the  word  '^prefer- 
ence"  should  receive  a  narrow  and  strained  construction. 

It  is  urged  that  the  term  "preference*'  means  a  transfer  of  prop- 
erty, and  not  a  payment  of  money.  In  other  words,  that  an  insol- 
vent debtor,  seeking,  in  fraud  of  the  act,  to  prefer  in  part  certain 
of  his  creditors,  cannot  so  do  by  transfer  to  them  of  his  property, 
but  he  may  sell  that  property,  and  turn  it  into  money,  and  with 
impunity  pay  his  creditors  with  that  money,  and,  although  they 
have  received  it  with  guilty  knowledge  of  the  intent  to  prefer  and 
of  the  insolvency  of  the  debtor,  the  trustee  cannot  recover  it  back, 
because  it  was  paid  in  money,  and  not  in  property.  We  think  this 
a  narrow  view  of  the  law,  and  one  that  would  work  incalculable 
mischief.  We  are  not  disposed  to  place  such  a  construction  upon 
the  act,  if  it  can  in  reason  be  avoided,  and  we  are  unwilling  to  put 
upon  the  section  what  we  deem  to  be  a  strained  construction  of  a 
broad  term,  in  view  of  the  mischief  which  would  follow.  It  may  not 
be' denied  that  there  are  words  and  phrases  in  the  act,  as  pointed 
out  in  the  case  of  in  Ee  Piper,  2  Nat.  Bankr.  N.  7,  elsewhere  unre- 
ported,^ which  lend  support  to  the  opposite  contention,  but  we  think 
that  the  general  harmony  of  the  act  would  be  marred  by  the  nar- 
row construction  sought  to  be  placed  upon  the  phrase  ''preference." 
The  bankrupt  here  intended  to  prefer  the  appellant  in  the  sense 
that  while  insolvent  it  sought  to  give  an  advantage  over  other  cred- 
itors. It  was  received,  to  be  sure,  innocently,  and  witiiout  knowl- 
edge of  that  intent,  but  the  payment  none  the  less  worked  a  prefer- 
ence. It  gave  to  the  appellant  an  undue  axlvantage  over  other  cred- 
itors, and,  while  the  act  will  not  permit  a  recovery  by  the  trustee  of 
the  payment  becarse  it  was  received  innocently,  it  none  the  less 
remains  that  the  L.eaning  of  the  act  is  that,  if  the  appellant  seek 
further  payment  out  of  the  estate  of  the  bankrupt,  he  shall  share 
equally  with  other  creditors  with  respect  to  his  claim.  That  can 
only  be  accomplished  by  a  surrender  of  the  preference  received  as 
a  condition  of  further  payment  out  of  the  bankrupt  estate. 

This  construction,  as  we  think,  works  out  the  highest  equity  be- 
tween creditors.  It  may  be  difficult  to  reconcile  the  various  phrases 
used  in  the  act,  but  the  construction  which  we  place  upon  the  section 
gives  to  the  language  therein  employed  its  natural  meaning.  The 
case  of  In  re  Conhaim  (D.  C.)  97  Fed.  923^  reaches  the  same  conclu- 
sion.   The  order  is  affirmed. 

1  Oral  ruling.    No  opinion  filed. 
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In  re  SCOTT  et  al. 
(District  Oonrt,  B.  D.  North  GaioUna.    January  26,  1900.) 

L  Baiikbtjptcy— Review  op  Referee's  Dbcisiok— Exceptions. 

General  order  No.  27  In  bankruptcy  (18  Sup.  CJt.  vlii.),  providing  that  a 
I>arty  desiring  a  review  by  the  judge  of  an  order  made  by  the  referee 
"shall  file  with  the  referee  his  petition  therefor,  setting  out  the  errors  com- 
plained of,  and  the  referee  shall  forthwith  certify  to  the  judge  the  ques- 
tion presented,"  is  mandatory;  and  the  court,  on  review  of  the  referee's 
decision,  will  not  consider  exceptions  not  duly  filed  with  the  referee. 

2l  Save— Receivership— Bxpemseb  of  Receiver. 

Where  a  receiver  In  bankruptcy  was  appointed  to  take  charge  of  and 
preserve  the  property  of  the  bankrupt,  consisting  of  stocks  of  general 
merchandise  In  tiiree  stores  In  three  different  towns,  and  had  charge  of  the 
same  for  109  days,  an  allowance  to  him  by  the  referee  of  $1.95  per  day 
for  each  store,  to  cover  his  actual  expenses  in  taking  caro  of  the  property 
and  for  clerk  hire,  held  reasonable  and  proper. 

&•  Same— Compensation  of  Regeivbr. 

Where  a  temporary  receiver  is  appointed  by  the  court  of  t^ankruptcy  to 
take  charge  of  and  preserve  the  property  of  the  bankrupt,  the  court  has 
authority  to  allow  him  a  just  and  reasonable  compensation  for  his  personal 
services,  payable  out  of  the  estate,  the  amount  of  which  rests  in  the  sound 
discretion  of  the  court,  and  is  not  necessarily  a  per  diem  allowance,  nor  in- 
fluenced by  the  consideriation  that  the  duties  of  the  receivership  did  not 
occupy  his  entire  time. 

4.  Same. 

A  receiver  in  bankruptcy,  selected  by  the  parties  in  interest  as  "a  good, 
reliable  business  man,"  had  possession  of  three  stores  belonging  to  the 
bankrupt,  each  containing  a  stock  of  general  merchandise,  of  .the  aggregate 
value  of  about  $9,000,  situated  In  three  different  towns,  and  took  care  of 
the  property  for  109  days.  Upon  the  completion  of  his  trust,  the  referee 
in  bankruptcy  allowed  him  $250,  payable  out  of  the  estate,  as  compensation 
for  his  personal  services,  over  and  above  actual  expenses.  Heldy  on  review, 
that  as  nothing  appeared  showing  error  or  abuse  of  discretion  on  the  part 
of  the  referee,  and  as  the  allowance  appeared  reasonable  and  just,  the 
referee's  order  would  be  affirmed. 

0,  Same— Expenses  of  Marshal. 

A  deputy  marshal  appointed  to  take  charge  of  a  bankrupt's  store  and 
the  stock  of  goods  therein,  and  responsible  on  his  bond  for  the  value  of 
the  property,  may  hire  a  competent  person  as  watchman,  if  he  has  any  rea- 
son to  apprehend  danger  to  the  property;  and  a  charge  in  his  accounts 
of  $1  per  day  for  the  services  of  such  watchman  will  be  allowed  by  the 
court  as  expenses. 

8.  Same— Ck>MPBNSATioN  of  Marshal. 

A  deputy  marshal  appointed  to  take  charge  of  a  store  of  the  bankrupt  in 
a  town  other  than  that  in  which  he  resides,  and  to  inventory  the  stock  of 
general  merchandise  contained  therein,  who  remains  in  possession  for  a 
month,  will  be  allowed  compensation  at  the  rate  of  $2.60  per  day,  together 
with  his  actual  and  necessary  expenses,  but  not  including  the  cost  of  his 
board  and  lodging. 

In  Bankruptcy.    On  questions  certified  by  referee  In  bankruptcy. 

Iredell  Meares,  for  receiver. 

H.  L.  Stevens  and  W.  R  Allen,  for  bankrupt  and  creditors. 

PURNELL,  District  Judge.  A  petition  was  filed  by  creditors  May 
24,  1899,  to  have  I.  J.  Scott  and  W.  T.  Grisham,  trading  as  Scott 
&  Grisham  and  Scott  &  Co.,  declared  bankrupts,  and  an  adjudica- 
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tion  made  June  20, 1899.  Two  days  thereafter  an  order  was  passed 
requiring  the  marshal  to  take  possession  and  hold  the  property, 
which  consisted  of  stocks  of  goods  in  stores  at  three  points,— Rose- 
hill,  Warsaw,  and  Wallace.  Proceedings  were  had  to  have  0.  J. 
Scott  declared  a  member  of  the  Arm,  pending  which  an  arrange- 
ment was  made  between  the  creditors  and  bankrupts  by  which  the 
adjudication  was  revoked  and  petition  dismissed;  all  claims  having 
passed  to  parties  who  joined  with  the  bankrupts  in  asking  for  such 
order, — such  parties  agreeing  to  pay  all  costs.  On  June  23,  1899, 
by  consent,  to  save  expense,  a  temporary  receiver  was  appointed 
to  take  charge  of  the  stores,  take  an  inventory,  and  preserve  the 
property.  By  a  receipt  for  a  fee  of  f 300  paid  the  attorney  for  the 
petitioning  creditors  June  30,  1899,  by  Heyer  Bros.,  it  appears  an 
arrangement  was  concluded  on  that  day  by  which  petitioning  cred- 
itors were  settled  withj  and  their  claims  assigned;  but  the  receiver 
continued  on  until  October  10th,  when  the  proceedings  were  dis- 
missed, except  as  to  costs,  and  the  cause  retained  for  the  settle- 
ment of  costs.  The  marshal  held  the  property  from  May  26th  to 
June  24th,  when  it  was  turned  over  to  the  receiver,  Boney,  who 
held  it  from  that  date  to  October  10th.  On  November  14,  1899,  the 
referee  certified  a  report  of  a  hearing  before  him  on  the  question 
of  the  adjustment  of  costs,  with  certain  exceptions  taken  on  such 
hearing.  The  cause  was  set  for  hearing  before  the  judge  at  cham- 
bers on  December  4,  1899,  and  counsel  notified  that  exceptions  must 
be  filed  within  10  days  in  accordance  with  general  order  No.  27  of  the 
supreme  court  (18  Sup.  Ct.  viii.).  The  hearing  was  continued  from 
time  to  time,  and  heard  January  12,  1900.  On  November  29,  1899, 
counsel  filed  exceptions  other  than  those  taken  before  the  referee, 
and  took  depositions  on  such  exceptions  on  January  2,  1900. 

The  general  orders  or  rules  promulgated  by  the  supreme  court  in 
Accordance  with  the  statute  (section  30)  are  obligatory  and  binding 
upon  courts  of  bankruptcy.  They  confer  rights,  as  well  as  prescribe 
rules  of  practice.  After  the  time  within  which  an  act  is  required 
to  be  done  by  parties  to  proceedings  in  bankruptcy  has  expired, 
rights  are  thereby  conferred  by  law,  and  the  courts  will  not  deprive 
the  party  to  whose  benefit  such  rights  inure  by  such  neglect  or  omis- 
sion on  the  part  of  his  adversary.  Courts  "cannot  do  as  they  please'' 
to  as  great  extent  as  some  attorneys  think  and  assert.  General  rule 
No.  27  provides: 

"When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of;  and  the  referee  shall 
forthwith  certify  to  the  Judge  the  question  presented,  a  summary  of  the  evi- 
dence relating  thereto,  and  the  Undlng  and  order  of  the  referee  thereon." 

Hence  exceptions  taken  after  the  10  days  expired,  unless  there 
was  an  order  before,  enlarging  the  time,  no  matter  what  may  have 
been  the  excuse,  cannot  now  be  considered.  The  court  must  follow 
the  mles. 

Taking  the  record  as  sent  up  for  review  in  accordance^  with  the 
rule,  the  receiver  is  allowed  actual  expenses,  clerk's  hire^  etc.,  of 
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taking  care  of  the  stocks  of  goods,  airing  the  stores  during  the  hot 
weather  to  prevent  mildewing,  etc., — an  average  per  store  of  $1.95 
per  day.  This  seems  to  be  reasonable,  and,  under  the  circumstances^ 
as  economical  as  could  be  expected.  The  order  of  the  referee  allow- 
ing the  receiver  these  expenses  is  affirmed. 

The  receiver  excepts  to  the  order  of  the  referee  making  a  *1ump'^ 
allowance  of  f250  to  him  for  personal  services  as  receiver,  and  in 
the  record  files  a  petition  asMng  for  a  per  diem  allowance  of  f3 
for  the  109  days  he  was  engaged  in  caring  for  the  property  of  the 
bankrupts.  On  the  other  hand,  the  bankrupts  object  to  the  ref- 
eree's allowance  of  $250,  as  excessive,  for  that  the  same  is  not 
warranted  by  law,  and,  further,  that  said  receiver  was  not  taken 
away  from  his  own  business,  but  during  the  entire  time  looked 
after  his  individual  business,  and  insist  that  50  cents  per  day  would 
be  adequate  allowance.  The  receiver  was  selected  or  recommended 
by  the  parties  as  a  good,  reliable  business  man,  and  required  to  give 
bond  for  the  performance  of  his  duties  under  the  orders  of  the  court, 
and  was  responsible  on  such  bond  for  the  property.  The  pittance 
contended  for  by  the  bankrupts  is  too  absurd  to  be  seriously  con- 
sidered. When  a  party  is  appointed  a  receiver,  he  is  not  expected 
or  required  to  give  up  all  other  business,  or  devote  himself  exclusive- 
ly to  the  duties  of  receiver.  If  he  preserves  and  accounts  for  the 
property,  and  obeys  the  orders  of  the  court  of  which  he  is  an  of- 
ficer, the  court  will  not  look  beyond,  or  fix  his  compensation  by 
what  he  is  making  from  other  enterprises  or  investments^  Neither 
the  bankrupt  act,  the  law,  nor  equity,  contemplates  any  such  com- 
munistic reasoning, — ^to  keep  him  down  on  a  level  with  day  laborers 
or  less  enterprising  citizens.  ^That  such  allowance  is  not  contem- 
plated in  law"  does  not  seem  to  be  supported  by  any  authority. 
Bankr.  Act,  §  2,  subsecs.  3,  5  (Loveland,  Bankr.  §§  77-79),  expressly 
authorize  the  appointment  of  receivers,  and  make  such  receivers  o^ 
fleers  of  the  court.  Section  62  provides  that  "the  actual  and  nec- 
essary expenses  incurred  by  officers  in  the  administration  of  estates 
shall  •  ♦  ♦  be  paid  or  allowed  out  of  the  estate  in  which  they 
are  incurred."  These  provisions  cover  fully  the  question  of  expens- 
es. The  section  quoted  (2),  after  specifying  powers  conferred  on 
courts  of  bankruptcy,  provides,  "nothing  in  this  section  contained 
shall  be  construed  to  deprive  a  court  of  bankruptcy  of  any  power  it 
would  possess  were  certain  specific  powers  not  herein  enumerated." 
The  powers  enumerated  seem  to  be  ample  to  authorize  an  allowance 
to  an  officer  of  the  court  for  services  rendered  the  estate,  especially 
when  appointed  by  consent,  and  utilized  by  the  bankrupts  and  their 
friendly  creditors,  who  have  "arranged"  to  have  the  proceedings 
dismissed,  pay  the  costs,  and  take  charge  of  the  estate.  The  pro- 
visions of  the  act,  as  said  Judge  Hawley  in  Blake,  Moffitt  &  Towne 
V.  Francis- Valentine  Co.  (D.  C.)  89  Fed.  691,  should  be  interpreted 
reasonably,  and  according  to  a  fair  import  of  its  terms,  with  a 
view  to  effect  its  objects  and  to  promote  justice.  The  act  seems 
to  contemplate  that  receivers,  when  appointed  and  authorized  to 
take  charge  of  property,  shall  be  as  substitutes  for  the  marshal; 
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and  ill  bankruptcy  proceedings  the  marshal  is  allowed  the  fees  al- 
lowed by  law,  as  in  other  proceedings.  The  receiver  (section  54) 
is  required  to  report  to  the  attorney  general,  as  is  the  marshal  and 
other  officers,  when  required,  such  information  as  he  may  have. 
It  would  be  absurd  to  contend  that  the  court  having  the  right 
to  appoint  has  not  the  power,  having  jurisdiction  of  the  entire 
estate,  to  pay  its  receiver  out  of  the  estate.  The  compensation  is 
not  fixed  in  the  statute.  How,  then,  shall  it  be  regulated?  Ap- 
pointed as  a  substitute  for  the  marshal,  when  the  circumstances 
of  the  case,  in  the  discretion  of  the  court,  require  it,  he  should  be 
paid  as  the  marshal  is  paid  under  similar  circumstances.  For  keep- 
ing personal  property  the  marshal  is  allowed  by  law  such  compensa- 
tion as  the  court  may  allow.  Bev.  St.  §  829;  The  Conqueror,  166 
U.  S.  135,  136,  17  Sup.  Ct.  510,  41  L.  Ed.  937.  It  would  Seem,  then, 
that  the  compensation  of  a  receiver  in  bankruptcy  is  in  the  sound 
discretion  of  the  court,  and  is  contemplated  in  law.  This  conclu- 
sion is  inevitable  upon  other  grounds, — rules  in  equity  which  gov- 
ern bankruptcy  proceedings,  when  applicable,  and  general  princi- 
ples governing  the  appointment  of  receivers;  but  it  is  here  put  upon 
the  grounds  which  best  answer  the  argument  of  the  learned  counsel 
in  this  cause.  Having  power  in  its  discretion  to  appoint  receivers, 
the  court  has  power  in  its  discretion,  "in  contemplation  of  law," 
to  pay  such  receiver  such  compensation  as  may  be  reasonable  and 
just.  To  allow  50  cents  per  day  would  not  be  reasonable  or  just 
to  a  "good,  reliable  business  man^*'  acting  as  a  bonded  officer  of  the 
court  Bankrupts'  exception  to  referee's  allowance  is  therefore 
overruled. 

The  lowest  per  diem  allowed  a  marshal  is  |2  per  day  for  attending 
a  commissioner's  court,  but  in  taking  care  of  property  the  allowance 
is  not  governed  by  the  time  employed,  but  by  all  the  surrounding 
circumstances.  The  referee  is  a  man  of  discretion,  lives  in  the 
section  where  the  stores  are  situated,  has  heard  the  testimony, 
looked  into  the  eyes  of  the  witnesses,  and  has  never  shown  himself 
to  be  parsimonious  in  allowances.  Li  short,  living  in  that  section, 
knowing  all  the  surrounding  circumstances,  and  there  not  being 
evidence  to  show  error  on  his  part,  the  allowance  seems  to  be  rea- 
sonable and  just.  Under  the  circumstances,  I  would  not  feel  justi- 
fied, in  the  exercise  of  a  sound  discretion,  in  disturbing  the  order 
of  the  referee  allowing  the  receiver  $250  for  his  services.  The 
compensation  of  receivers  is  largely  discretionary.  It  should  be 
reasonable  and  fair.  Stuart  v.  Boulware,  133  U.  S.  78,  10  Sup.  Ct. 
242,  33  L.  Ed.  568;  Cake  v.  Mohun,  164  U.  S.  311,  17  Sup.  Ct  100, 
41  L.  Ed.  447;  and  numerous  authorities  to  the  same  e^ect  The 
only  compensation  limited  in  the  bankrupt  act  is  that  allowed  the 
clerk,  referee,  and  trustee.  The  general  idea  of  the  act  seems  to 
be  that  the  law  shall  be  administered  economically,  but  it  would  be 
a  violent  presumption  to  conclude  that  congress  intended  to  sacri- 
fice efficiency  of  service  to  economy;  that  the  offices  where  the 
compensation  is  not  limited  should  be  let  to  the  lowest  bidder,  or 
incompetent  men  appointed  because  they  could  be  secured  at  a 
low  price.    The  order  of  the  referee  is  affirmed. 
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The  only  other  exception  properly  certified  in  the  record  is  to  the 
marshars  account  for  expenses,  of  which  the  referee  says: 

"The  referee  is  Informed  by  the  marshal  that  the  court  has  approved  al- 
lowances of  deputy  marshals,  while  in  charge  of  property  under  special  warrant, 
at  a  rate  of  three  dollars  per  day.  He  therefore  incloses  these  accounts  with- 
out  recommendation." 

As  in  allowances  for  receivers,  so  in  expenses  and  allowances  to 
the  marshal,  there  is  and  can  be  no  fixed  rule.  If  the  court  has 
approved  accounts  in  which  deputy  marshals  were  allowed  f3  per 
day  and  expenses,  it  was  because  all  the  circumstances  justified 
such  allowance.  As  stocks  differ  in  value,  so  men  differ  in  price. 
To  take  care  of,  inventory,  and  sell  a  stock  of  goods  of  one  kind 
would  require  a  man  of  more  education,  experience,  and  ability 
than  to  perform  the  same  services  where  the  stock  was  smaller  and 
of  a  kind  more  easily  handled.  The  entire  stock  of  goods  in  this 
case  inventoried  about  $9,000,  consisting  of  general  merchandise 
such  as  is  kept  in  general  stores  in  towns.  ^Riere  was  some  talk 
at  the  time  which  warranted  an  instruction  to  the  marshal  to  use 
special  caution  in  caring  for  the  three  stores  and  preserving  the 
property  for  the  estate.  This  is  aliunde  the  record,  but  within 
the  knowledge  of  the  court.  The  allowance  contended  for  in  the 
exception  is  the  price  of  an  uneducated  day  laborer.  Such  men  are 
not  appointed  deputy  marshals,  or  given  charge  of  property  in 
custodia  legis.  Possibly  some  of  that  class  are  more  reliable  than, 
and  would  perform  the  manual  duties  equally  as  well  as,  those  who 
are  designated;  but  there  are  duties  required  that  they  could  not 
perform, — as  taking  inventory,  making  return,  etc.  For  many  ob- 
vious reasons,  they  are  not  selected,  and  what  they  could  be  hired 
for  is  no  criterion  by  which  to  fix  compensation  for  those  who  are. 
One  item  in  the  marshal's  account  is  f 28  paid  for  guarding  the  store 
at  Wallace  28  day&  The  marshal  was  responsible  on  his  bond  for 
the  property,  and  it  was  proper  that  a  competent  man  should  be 
hired  to  guard  the  property  by  day  and  by  night,  if  he  had  reason 
to  even  suspect  that  there  was  danger  of  fire  or  robbery.  The  court 
will  not  weigh  in  golden  scales  expense  accounts  incurred  by  its  of- 
ficers in  preserving  property  in  the  custody  of  the  court  The  items 
all  seem  to  be  reasonable,  are  sworn  to  as  provided  by  law,  and 
will  be  taxed  against  the  parties  who  have  assumed  the  costs. 
There  is  no  provision  of  law  allowing  board  to  deputy  marshals. 
The  statute  allows  deputy  marshals  $2  per  day  when  attending 
court  They  are  allowed  mileage  or  actual  expenses  when  serving 
or  endeavoring  to  serve  process.  But  nowhere  have  I  been  able  to 
find  any  provision  for  paying  board  bills,  except  of  the  marshal 
and  deputies  when  attending  a  regular  term  of  court,  not  to  exceed 
so  much  per  day.  The  allowance  of  f3  per  day  to  the  three  deputy 
marshals,  considering  all  the  surrounding  circumstances  in  this 
case,  seems  to  be  too  liberal,  keeping  in  view  the  fees  allowed  by 
law.  It  was  regular  employment  for  a  month, — ^true,  away  from 
home;  and,  in  my  opinion,  |2.50  per  day  is  reasonable  and  fair. 
All  vouchers  for  board  will  be  eliminated  from  the  bill  of  costs, 
and  the  deputy  marshals  each  allowed  $2.60  per  day,  and  actual 
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expenses  necessarily  incurred,  for  which  vouchers  have  been  filed. 
The  bill  of  costs  will  be  reformed  accordingly.  Except  as  here- 
in modified,  the  orders  and  rulings  of  the  referee  embodied  in  the 
report  certified  for  review  are  affirmed. 


STROBEL  &  WILKEN  CO.  et  al.  v.  KNOST  et  aL 

(District  Ck)iirt,  8.  D.  Ohio,  W.  D.    January  20,  1900.) 

No.  2.572. 

L  Bahkbuptct— Prefebbnces—Patmekt  of  Debt. 

Partial  payment  of  a  debt  in  money  constitutes  a  transfer  of  property, 
within  the  meaning  of  Bankr.  Act  1808,  §  60a,  providing  that  a  debtor 
shall  be  deemed  to  have  given  a  preference,  if,  being  insolvent,  he  has 
"made  a  transfer  of  any  of  his  property,  and  the  effect  of  the  enforcement 
of  such  transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class." 

9w  Same— Pboof  of  Debt— Bubbendeb  of  Pbefebenob. 

Bankr.  Act  1898^  (  57g,  providing  that  ''the  claims  of  creditors  who  have 
received  preferences  shall  not  be  allowed  u^dess  such  creditors  shall  sur- 
render their  preferences,"  applies  to  a  partial  payment  made  to  a  creditor 
by  an  Insolvent  debtor  within  four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  the  latter,  irrespective  of  the  intention  of  the  debtor 
to  give  a  preference  or  of  the  creditor's  knowledge  or  belief  that  a  prefer- 
ence was  intended;  and,  if  such  creditor  elects  to  retain  the  money  so 
received,  he  will  not  be  permitted  to  prove  the  balance  of  his  claim  against 
the  estate  of  the  bankrupt. 

In  Bankruptcy.  On  review  of  decision  of  referee  in  bankruptcy. 
The  opinion  of  the  referee  (Moriaon  R.  Waite)  was  as  follows: 

"This  matter  comes  before  me  on  two  motions, — the  first  by  the  trustee  to 
disallow  the  claim  of  Henry  Gieseklng,  Jr.,  administrator  of  Henry  Gieseking, 
for  $1,741.19,  on  the  ground  that  the  said  administrator  received  on  December 
24,  1898,  and  on  January  4,  1899,  preferences,  to  wit,  payments  of  money, 
$200  and  $1,000  on  account;  and  the  other  a  motion  by  said  Gieseklng  filed  after 
the  other,  to  disallow  the  claims  of  27  other  creditors,  all  trade  creditors,  who 
at  various  dates  after  October  6,  1896,  also  received  preferences,  to  wit,  pay- 
ments in  money  on  account,  and  for  an  order  directing  the  repayment  of  such 
payments. 

"The  bankrupt  firm  was  engaged  in  the  wholesale  toy  business  in  this  city, 
and  doing  business  entirely,  or  almost  so,  on  borrowed  capital.  The  business 
was  sold  to  the  bankrupts,  February  1,  1896,  by  Langhorst,  and  the  bankrupts, 
having  no  property  of  their  own,  paid  for  the  business  by  their  unsecured  de- 
mand notes  to  Langhorst  for  $8,032.  Further  capitat  was  furnished  to  the 
business, — about  $3,000  by  Henry  Gieseking,  and  $2,000  claimed  to  have  been 
furnished  by  a  sister  of  Knost.  The  firm  was  also  large  borrowers  from  the 
Western  German  Bank.  On  October  26,  1898,  the  stock  of  goods  of  the  firm 
was  largely  destroyed  by  fire.  The  loss  was  adjusted  vrith  the  insurance  com- 
panies in  l>etween  two  and  three  weeks,  who  thereafter  paid,  in  accordance 
with  that  adjustment,  $13,650.  Mr.  Langhorst  thereupon  demanded  payment 
of  the  balance  on  his  notes,  which  was  paid  during  November  and  December, 
aggregating  $7,367.07,  the  last  payment  being  December  10th.  The  Western 
German  Bank's  paper  was  also  taken  up,  approximately  $6,500,  the  last  pay- 
ment being  made  to  it  December  7th.  After  the  fire  the  stock  was  straight- 
ened up,  and  the  firm  went  on  with  business  in  the  ordinary  course  as  quickly 
as  they  could.  Goods  were  sold,  but  no  new  purchases  of  any  consequence 
were  made,  and  no  new  capital  was  put  into  the  business.  Payments  to  mer- 
chandise trade  creditors  were  made  in  whole  or  In  part  from  time  to  time^^4nd 
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those  Who  were  paid  in  part,  and  have  filed  their  claims  for  the  balance,  are 
included  in  Gieseking's  motion.  Other  creditors,  some  of  whose  bills  matured 
as  early  as  in  October,  1898,  before  or  about  the  time  of  the  fire,  as  shown  by 
proofs  on  file,  have  not  been  paid.  On  January  6,  1899,  the  firm  made  an  as- 
signment for  the  benefit  of  its  creditors  under  the  state  law.  Within  a  day  or 
two  prior  to  the  assignment  $2,000  was  paid  to  the  sister  of  Knost,  $1,000  to 
Gleseking,  and  about  $1,000  drawn  out  in  money  by  Wilhelmy,  and  over  $1,500 
by  Knost.  On  February  23,  1899,  a  petition  to  have  them  adjudged  bankrupts 
was  filed,  and  on  March  22,  J899,  they  were  so  adjudged.  On  the  13th  day  of 
April,  1899,  the  present  trustee  was  elected.  In  the  meanwhile  the  assignee 
had  converted  the  stock  into  money,  and  collected  most  of  the  accounts,  and 
he  turned  over  to  the  trustee  $7,820.41.  The  good  accounts  remaining  to  be 
collected  are  estimated  to  be  $614.14.  There  are  no  other  assets  except  doubt- 
ful accounts  and  worthless  accounts.  The  liabilities  are  $21,896.42.  With  the 
exception  of  $2,500  withdrawn  by  the  bankrupts,  $400  paid  to  the  insolvent's 
attorney,  and  $770.02  paid  by  the  assignee  for  commissions  and  expenses,  all 
the  receipts  of  the  firm  have  gone  to  pay' debts  of  the  firm,  for  as,  confessedly, 
the  months  of  November  and  December  are  the  most  profitable  months  of  the 
year  in  their  business,  it  is  fair  to  disregard  expenses  of  operating.  As  prac- 
tically the  debts  existing  at  the  failure  were  existing  at  the  time  of  the  fire, 
for  thereafter  they  created  no  new  liabilities,  and  those  debts  exceed  assets 
over  two  for  one,  there  seems  no  escape  from  the  conclusion  that  the  firm  was 
actually  insolvent,  within  the  meaning  of  the  bankrupt  act,  at  all  times  after 
the  fire,  October  26,  1898.  Mr.  Wilhelmy,  who  wa&  the  financial  man  of  the 
firm,  testifies  that  the  likelihDod  of  not  being  able  to  pay  came  to  him  after 
they  were  In  full  possession  of  the  property  and  opened  up  the  goods  that  had 
been  destroyed,  and  they  found  they  were  in  bad  shape;  and  that  they  real- 
ized they  could  not  pay  dollar  for  dollar  when  their  business  was  over,  about 
the  middle  of  December,  and  they  went  through  their  stock.  There  is  no 
claim  of  any  losses  after  the  fire  and  before  this  last  date,  and,  as  they  were 
then  creating  no  new  indebtedness,  the  insolvent  condition  must  have  reached 
back  to  the  fire.  There  is  no  proof  as  to  their  condition  prior  to  the  fire. 
This  date  is  withiii  90  days  of  the  assignment,  and  4  months  of  the  filing  of 
petition  in  bankruptcy.  There  is  no  evidence  to  show  that  at  the  time  any  of 
the  payments  were  made  which  are  now  sought  to  be  reached  by  these  mo- 
tions the  payees  had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference.  Neither  is  there  any  evidence  to  show  that  the  bank- 
rupts intended  to  give  a  preference  by  any  of  these  payments,  except  the  pre- 
sumptions arising  from  the  situation  of  the  parties,  and  the  knowledge  of  the 
bankrupts  of  their  condition. 

"In  view  of  the  decision  of  the  judge  of  this  court  in  the  case  of  Hicks  ▼. 
Knost,  94  Fed.  625,  and  of  the  circuit  court  of  appeals  of  the  Fifth  circuit  in 
Bemheimer  v.  Bryan  or  Re  Abraham,  1  Nat.  Bankr.  N.  281,  35  C.  O.  A.  592, 
93  Fed.  767.  I  do  not  consider  that  I  have  jurisdiction  to  order  the  repayment 
to  the  trustee  of  any  payments  made  by  the  bankrupts  on  a  summary  applica- 
tion such  as  this,  and  shall  treat  both  motions  simply  as  motions  for  reconsid- 
eration and  disallowance  of  claims. 

"Section  60a  of  the  present  bankruptcy  act  defines  a  *preference,'  so  far  as 
applicable  to  the  above  facts,  thus:  'A  person  shall  be  deemed  to  have  given 
a  preference,  if,  being  insolvent,  he  has  *  •  •  fnade  a  transfer  of  any  ol 
his  property,  and  the  effect  of  the  enforcement  of  such  ♦  ♦  ♦  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debts  than  any  other  of  such  creditors  of  the  same  class.'  It  is  contended  that 
the  words,  ^transfer  of  any  of  his  property,'  cannot  mean  a  payment  of  money, 
and  particularly  a  payment  made  in  the  usual  course  of  business.  The  word 
'transfer,*  however,  is  defined  by  the  act  itself  (section  1,  subd.  25),  and  includes 
any  disposing  of  property  as  a  payment  or  otherwise.  The  word  'property/ 
as  ordinarily  used,  is  certainly  broad  enough  to  cover  money,  whether  in  cur- 
rency or  a  bank  credit  assignable  by  check.  Furthermore,  the  words  of  this 
act  must  be  taken  to  have  the  same  meaning  as  in  the  prior  bankruptcy  acts, 
unless  the  act  itself  provides  otherwise.  The  word  'property'  is  not  defined  by 
this  act,  and  it  was  used  In  the  act  of  1867.  In  section  39  of  act  of  1867,  the 
words,  'transfer  of  money  or  other  property,'  are  used,  showing  'property*  to 
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iDdude  'money.'  In  section  35  of  that  act,  'payment,  pledge,  assignment,  trans- 
fer or  conveyance  of  any  part  of  his  property*  are  used  nnconhected  with  the 
word  'money/  and  yet  that  section  was  held  to  apply  to  payments  of  money. 
Campbell  y.  Bank,  14  Wall.  S7,  20  L.  Ed.  832.  These  considerations  outweigh 
such  inference  arising  from  the  use  of  words  in  section  60d  of  the  1888  act, 
*pay  money  or  transfer  property  to  an  attorney,'  etc.,  as  was  claimed  in  argu- 
ment. It  Is  not  to  be  presumed  that  congress  meant  to  Interdict  all  fraudulent 
and  preferential  transfers  of  property  except  money,  and  permit  all  payments 
of  money,  no  matter  how  fraudulent  or  preferential,  unless  made  to  attorneys. 

"Is,  then,  the  question  whether  or  not  these  payments,  made  to  trade  cred- 
itors, were  made  In  the  usual  course  of  business,  relevant?  Under  the  act  of 
1867,  transfers  not  in  the  usual  course  of  business  were  held  prima  fade  evi- 
dence of  fraud.  Section  36  (Rev.  St.  §  5130).  But  this  did  not  mean  that  all 
transfers  or  payments  in  the  usual  course  of  business  were  not  preferences, 
and  therefore  valid.  They  might  be  either  one  or  the  other.  The  question 
under  that  act  was  the  Intent  of  the  debtor  in  making  the  payment  or  transfer, 
and  whether  it  was  done  in  usual  course  of  business  or  not  was  one  circum- 
stance, to  be  considered  in  connection  with  all  the  other  circumstances  in  ascer- 
taining what  was  the  intent.  In  re  George,  1  Low.  409,  Fed.  Cas.  No.  5,325; 
In  re  Oregon  Bulletin  Printing  &  Publishing  Oa,  13  N.  B.  R.  503,  Fed.  Gas.  No. 
10,559.  In  the  act  of  1898,  so  for  as  section  60a  is  concerned,  the  intent  of  the 
debtor  and  the  knowledge  of  the  creditor  are  alike  immaterial.  If  the  bank- 
rupts are  iimolvent, — and  I  have  found  they  were  at  all  times  after  October  26, 
1888, — ^then  any  pasrments  they  made,  either  in  full  or  on  account  of  their  in- 
debtedness, and  not  in  compromise  of  it,  at  less  than  its  face  value,  must  oper- 
ate, if  enforced,  as  a  preference,  i.  e.  to  enable  those  creditors  paid  to  obtain 
a  greater  percentage  of  their  debts  than  others  of  the  same  class,  and  the 
question  whether  the  payments  were  made  in  the  usual  course  of  business  or 
not  is  immaterial  so  far  as  that  section  is  concerned,  because  it  can  only  bear 
on  the  questions  of  the  intent  and  the  knowledge  of  the  parties.  Under  this 
construction  of  section  60a,  all  payments  made  after  October  26,  1898,  must  be 
held  to  have  created  preferences. 

"It  remains  to  consider  what  is  the  effect  of  such  preferences.  Section  60b 
provides  when  they  may  be  avoided  by  the  trustee  and  recovered  back,  and  it 
is  essential,  under  that  provision  of  tne  act,  that,  in  addition  to  the  fact  of 
preference  as  above  defined,  it  be  shown  that  the  person  receiving  the  prefer- 
ence had  reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference.  Section  3a,  subd.  2,  provides  when  the  giving  of  a  preference  con- 
stitutes an  act  of  bankruptcy.  Under  its  terms,  it  is  necessary  to  show  that  the 
debtor  Intended  to  give  a  preference,  but  it  is  not  necessary  to  show  that  the 
creditor  had  reasonable  cause  to  believe  it  was  so  intended.  In  other  words,  a 
preferential  transfer  may  be  sufficient  to  make  the  transferror  a  bankrupt 
although  not  of  such  a  character  that  the  trustee  may  recover  it  back.  The 
same  distinction  existed  under  the  act  of  1867.  In  re  Drummond,  1  N.  B.  R. 
231,  234,  Fed.  Cas.  No.  4,003;  In  re  Oregon  Bulletin  Printing  &  Publishing  Co., 
13  N.  B.  R.  503,  514,  Fed.  Cas.  No.  10,559;   Loveland,  Bankr.  §  52. 

"Neither  of  these  two  sections  is,  however,  directly  applicable  to  the  question 
under  consideration,  and  they  are  only  useful  as  aids  in  ascertaining  the  cor- 
rect construction  of  section  57g,  which  is  the  provision  directly  in  point  It 
reads:  'The  claims  of  creditors  who  have  received  preferences  shall  not  be 
allowed  unless  such  creditors  shall  surrender  their  preferences.'  Does  this  re- 
fer to  'preferences'  as  defined  in  section  60a,  or  does  It  refer  to  such  preferences 
as  may  be  recovered  back  by  the  trustee  under  section  60b,  or  such  preferences 
under  section  3a,  subd.  2,  as  constitute  the  debtor  a  bankrupt?  It  seems  to 
me  that.  Independently  of  the  arguments  as  to  the  policy  of  the  act  to  be  here- 
after considered,  the  natural  construction  would  be  to  consider  the  word  'pref- 
erences' in  section  57g  to  mean  those  within  the  definition  given  in  section  60a, 
for  the  latter  contains  the  simple  definition  of  a  preference,  while  to  the  act 
of  preference,  as  so  defined,  section  60b  and  section  3a,  subd.  2,  each  add  other 
and  different  circumstances  to  be  proved  to  entitle  one  to  the  relief,  respectively, 
provided  by  each.  In  section  57g  no  such  other  circumstance  Is  added.  This 
view  is  i»endered  conclusive,  to  my  mind,  when  the  provision  of  the  act  of 
1867,  analogous  to  section  57g  of  the  act  of  1898,  is  compared  with  It    Section 
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23  of  the  act  of  1867,  being  section  5084,  Rev.  St,  provided:  *Aiiy  person  who 
•  •  ♦  shall  have  accepted  any  preference,  having  reasonable  canse  to  be- 
lieve that  the  same  was  made  or  given  by  the  debtor  contrary  to  any  provision 
of  this  act,  shall  not  prove  the  debt  or  claim  *  *  *  until  he  shall  have 
first  surrendered  to  the  assignee  all  property,  money,  benefit,  or  advantage  re* 
celved  by  him  under  such  preference.'  That  congress  in  18^8  should  have  omit- 
ted from  section  57g  the  foregoing  clause  in  reference  to  the  cause  for  belief 
on  the  part  of  the  creditor  seems  to  me  conclusive  that  the  facts  in  section 
60a,  and  not  those  In  section  60b,  were  intended  by  the  use  of  the  word  "pref- 
erences' alone.  Coll.  Bankr.  p.  285.  A  similar  distinction  is  apparent  in  other 
parts  of  the  act  Under  the  provisions  of  the  act  of  1867,  the  lien  of  a  judg- 
ment obtained  within  four  months  was  valid,  unless  brought  within  the  terms 
of  section  35  (section  5128,  Rev.  St);  that  is,  unless  two  facts  concurred  with 
the  insolvency  of  the  debtor — ^First,  a  reasonable  ground  of  belief  by  the  Judg- 
ment creditor  that  the  debtor  was  insolvent;  and  also,  second,  some  active 
participation  by  the  debtor  in  securing  the  judgment.  Wilson  v.  Bank,  17 
Wall.  473,  21  L.  Ed.  723;  Clark  v.  Iselln,  21  Wall.  360,  22  L.  Ed.  568.  Under 
the  act  of  1808,  however,  all  liens  obtained  by  legal  proceedings  against  an 
insolvent  within  four  months  of  the  filing  of  a  petition  in  bankruptcy  against 
him  shall  be  null  and  void  if  he  is  declared  a  bankrupt,  and  it  is  not  made  neces- 
sary to  show  the  knowledge  or  cause  for  belief  on  the  part  of  the  judgment 
creditor.  Section  67f .  In  other  words  the  present  act,  unlike  that  of  1867,  does 
not  seek  to  protect  the  diligent  creditor,  except  in  the  respect  hereinafter  pointed 
out,  no  matter  how  innocent  of  an  intent  to  secure  a  preference  he  may  be.  The 
act  rather  aims  to  secure,  as  far  as  practicable,  to  all  general  creditors  of  ac- 
tual Insolvents  an  equal  percentage  of  their  assets,  and  to  prohibit  the  obtain- 
ing by  one  or  a  few  creditors  of  any  preference  In  those  assets,  without  ref- 
erence to  the  intent  with  which  such  preference  is  given  or  obtained. 

"It  was  very  forcibly  urged  on  argument  that  such  a  construction  of  the  act 
would  upset  all  business  relations,  and  that  no  creditor  would  be  safe  in  invest- 
ing any  payments  he  might  receive  from  his  debtors  for  a  period  of  four  months, 
for  fear  that  his  payors  might  become  bankrupts  within  that  time,  and  that 
no  reliance  could  in  consequence  be  put  upon  assets  or  credits.  That  objec- 
tion is  a  forcible  one,  and  should  lead  a  court  to  hesitate  to  adopt  a  construc- 
tion from  which  there  is  any  escape  to  which  it  really  applies.  It  seems  to 
have  been  considered  by  congress,  and  so  far  led  it  to  depart  from  the  scheme 
of  absolute  equality  of  distribution  as  to  protect  the  diligent  creditor  from  being 
compelled  to  surrender  any  property  or  contractual  lien  which  he  has  inno- 
cently received  in  payment  or  as  security;  for,  under  section  60b,  to  compel  its 
return  he  must  be  shown  td  have  had  reasonable  cause  to  believe  that  it  was 
intended  as  a  preference.  It  does  not  apply,  however,  with  a  like  force  to  the 
provisions  of  either  section  57g  or  section  67f, — ^not  to  the  latter,  because, 
naturally,  no  such  great  reliance  in  making  arrangements  for  future  business 
is  placed  on  mere  liens  obtained  by  judicial  proceedings  within  four  months; 
not  to  the  former,  because  the  question  of  surrender  under  that  section  (57g> 
is  entirely  voluntary  and  optional  with  the  creditor,  who  can  determine  whether 
it  is  worth  his  while,  in  view  of  future  dividends,  to  surrender  his  preference 
or  not.  Nor  can  it  be  claimed  that  the  value  of  the  unpaid  portion  of  the  credit 
is  unduly  unsettled.  The  debtor  being  insolvent,  the  account  is  not  properly 
entitled  to  reliance  as  an  asset  or  basis  for  future  activity.  As  frequently 
pointed  out  under  the  old  act,  from  the  moment  of  actual  insolvency  all  cred- 
itors become  entitled  to  share  pro  rata  in  the  estate,  because  it  represents  the 
credit  given  the  insolvent  by  his  creditors,  and  in  good  morals  belongs  to  them, 
and  not  to  him.  In  re  Oregon  Bulletin  PrinUng  &  Publishing  CJo.,  13  N.  B.  R. 
503-515,  Fed.  Gas.  No.  10,559;  In  re  SUverman,  4  N.  B.  R.  522-527,  Fed.  das. 
No.  12.855.  And  it  is  certainly  not  inequitable  to  require  one  who  has  received 
an  undue  portion  of  that  estate,  no  matter  If  innocently,  from  surrendering 
that  advantage  before  participating  in  further  distributions  of  it  with  those 
who  have  not  received  such  preference.    Ck>ll.  Bankr.  p.  286. 

"So,  rather  than  detracting  from  the  construction  I  have  placed  on  section 
57g,  it  seems  to  me  that  the  argument  now  under  consideration  makes  for  It, 
as  pointing  out  a  reason  for  the  distinction  made  by  the  different  language 
employed  in  sections  60b,  57g. 
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"Counsel  have  furnished  me  with  citations  to  a  number  of  authorities  aris- 
ing under  the  act  of  1867,  holding  that  reasonable  cause  for  belief,  etc.,  on  the 
part  of  the  creditor,  was  necessary  before  the  preference  could  be  avoided, — ^a 
proposition  which  Is  undisputed  under  the  terms  of  that  act,  or  section  60b 
of  this  act, — and  also  that  payments  made  In  the  usual  course  of  business  are 
not  preferential  and  recoverable.  In  some  of  the  cases  dted  this  doctrine  Is 
merely  expressed  as  a  dictum.  In  others,  and  the  case  of  Clark  v.  Iselln,  21 
WaU.  360,  22  L.  Bd.  568,  Is  the  strongest  of  this  kind,  the  fact  of  being  made 
In  the  ordinary  course  of  business  Is  but  one  circumstance,  with  others,  to 
determine  the  Intent  of  the  debtor  and  the  knowledge  or  cause  for  belief  of  the 
creditor.  On  examination  of  the  Clark  Case,  It  will  be  found  at  thp  time  of  the 
payment  In  course  of  business  there  was  no  evidence  that  the  payee  had  knowl- 
edge of  the  Insolvency  of  the  bankrupt, — a  fact  that  had  to  be  proved  under 
that  law.  Also  citations  to  cases  In  other  states,  construing  anti*pref erence  laws 
of  those  states,  are  of  little  assistance  In  this  Inquiry,  because  of  the  wide 
variance  In  the  language  of  the  several  acts,  both  from  each  other  and  from 
the  federal  laws.  I  have  found  nothing  In  any  of  the  authorities  dted  that  is 
In  conflict  with  the  views  here  expressed. 

"Heliance  Is  also  placed  by  the  trustee  on  the  provisions  of  Act  1896,  H 
67e,  70e  (which  give  him  the  same  advantages  in  recovering  property  that  the 
creditors  might  have  imder  state  laws);  and  also,  In  connection  therewith,  on 
the  recent  act  of  the  Ohio  legislature  (93  Ohio  Laws,  p.  290),  which  took  effect 
November  1,  1898,  providing  that  every  transfer,  act,  or  device  done  by  a 
debtor  In  contemplation  of  insolvency,  or  with  a  design  to  prefer  one  or  more 
creditors,  to  the  exclusion,  in  whole  or  in  part,  of  others,  shall  be  void  at  the  suit 
of  creditors,  and  that  such  transfer,  act,  or  device.  In  the  event  of  a  deed  of 
assignment  being  filed  within  90  days  thereafter,  shall  be  conclusively  deemed 
and  held  to  be  fraudulent,  upon  showing  of  actual  Insolvency  at  the  time*  I 
have  not  found  any  reason  to  disagree  with  the  views  presented  on  behalf  of 
the  trustee  In  this  connection,  but  as  It  Is  the  effect  of  the  views  already  ex* 
pressed  that,  under  the  terms  of  the  bankruptcy  act  itself,  the  motions  to  dis- 
allow all  claims  in  which  payments  were  made  subsequent  to  October  26, 
1898,  must  be  granted,  and  as  this  goes  back  further  than  the  Ohio  law,  which 
did  not  go  Into  effect  until  November  1st,  I  have  not  found  it  necessary  to  give 
careful  attention  to  its  provisions.  If  any  creditors  affected  hereby  deem,  them- 
selves entitled  to  special  consideration  by  virtue  of  section  60c,  they  will  be 
given  opportunity  to  present  such  evidence  and  arguments  as  they  desire  for 
that  purpose.  Creditors  can  then  determine  whether  to  surrender  their  prefer- 
ences, and  have  their  claims  allowed  In  full  or  not  The  claims  of  those  not 
doing  so,  who  received  payments  subsequently  to  October  26th,  must  be  disal- 
lowed. Opportunity  will  also  be  given  for  presenting  the  questions  here  passed 
on  for  review  by  the  district  judge  In  such  manner  as  counsel  may  deem  best 
adapted  to  protect  the  Interests  of  their  clients." 

W.  A.  EUcks,  trustee  in  bankruptcy,  pro  se, 
W.  H.  Jones,  for  creditors. 

THOMPSON,  District  Judge.  TWs  matter  is  submitted  to  the 
court  on  a  petition  for  the  review  of  the  findings  and  rulings  of  the 
referee  in  disallowing  the  claims  of  certain  creditors.  The  able  opin- 
ion of  the  referee  in  support  of  his  rulings  presents  the  true  construc- 
tion of  the  provisions  of  the  bankrupt  act  covering  the  controyersy. 
When  insolvency  overtakes  the  debtor,  his  creditors,  as  contributors 
to  the  estate  in  his  possession,  have  an  equitable  right  to  have  the 
proceeds  of  the  estate  distributed  among  them  equally,  in  proportion 
to  the  amount  of  their  respective  claims;  and  if,  pending  the  in^ 
solvency,  one  of  the  creditors  receives  partial  payment  of  his  claim 
from  the  debtor,  and  to  the  extent  of  the  remainder  of  his  claim  is 
permitted  to  share  equally  in  the  distribution  of  the  balance  of  the 
estate,  he  thereby  obtains  an  inequitable  advantage  or  preference 
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over  the  other  creditors.  And  this  is  true,  although  no  preference 
was  intended  by  the  debtor  in  making,  or  by  the  creator  in  receiving, 
the  partial  payment.  The  construction,  therefore,  of  paragraph  "g" 
of  section  57  and  of  paragraphs  "a"  and  '*b"  of  section  60  of  the  bank- 
rupt act,  which  requires  the  creditor  to  surrender  his  preference  as 
a  condition  precedent  to  participation  in  the  distribution  of  the  fund 
in  the  hands  of  the  trustee,  is  not  unreasonable.  It  permits  the  inno- 
cent creditor,  at  his  option,  to  retain  or  surrender  the  preference. 
But  the  creditor  who  has  reason  to  believe  thai  a  preference  was 
intended  has  no  such  option,  and,  l  made  within  four  months  before 
the  adjudication  in  bankruptcy,  the  trustee  may  recover  the  amount 
of  the  payment    The  findings  of  the  referee  are  approved* 


NOROROSS  v.  NATHAN  et  aL 

(District  CJourt,  D.  Nevada.    January  23^  1000.) 

No.  906. 

1.  Bankruptcy— Construction  of  Statute. 

The  national  bankruptcy  act  establishes  a  uniform  system  of  bank- 
ruptcy, and  regulates,  in  all  their  details,  the  relations,  rights,  and  duties 
of  the  debtor  and  creditor.  It  should  be  interpreted  reasonably,  and  ac- 
cording to  the  fair  import  of  its  terms,  with  a  view  to  effect  its  objects 
and  to  promote  justice. 

8,  Same— Jurisdiction— Suits  by  Trustees. 

A  district  court  of  the  United  States,  as  a  court  of  bankrupted,  has 
jurisdictioxi  of  a  suit  by  a  trustee  in  bankruptcy  against  the  bankrupt 
and  another  to  set  aside  an  alleged  fraudulent  transfer  or  conveyance  of 
property  by  the  bankrupt  to  his  co-defendant,  and  to  recover  the  property 
or  its  value,  although  the  parties  are  all  citizens  of  the  same  state. 

8.  Same— Jurisdiction  of  Statb  Ck>uRTs. 

State  courts  have  jurisdiction,  concurrent  with  that  of  the  courts  of 
bankruptcy,  of  actions  by  trustees  in  bankruptcy  to  set  aside  alleged 
fraudulent  transfers  or  conveyances  of  property  made  by  the  bankrupts 
upon  whose  estates  they  are  appointed  to  administer. 

4.  Same— Remedies  of  Trustee. 

A  trustee  in  bankruptcy  stiinds  in  the  place  of  the  creditors  of  the 
bankrupt,  and  has  the  same  rights,  and  may  pursue  the  same  remedies, 
in  their  behalf,  as  they  would  have  been  entitled  to  if  there  had  been 
no  adjudication  tr  bankruptcy.  In  a  suit  against  the  bankrupt  and  his 
transferees  to  set  aside  alleged  fraudulent  conveyances  of  property,  the 
trustee  has  the  right  to  Include  all  such  matters  and  causes  of  action 
as  might  nave  been  Included  by  the  creditors  in  a  creditors'  bill  against 
the  defendants. 

0.  Same- Trustee's  Complaint— Multifariousness. 

The  complaint  in  an  action  by  a  trustee  in  bankruptcy  against 'the 
bankrupt  and  two  other  defendants,  alleging  that  one  of  such  defendants 
had  obtained  possession  of  property  of  the  bankrupt  under  a  fraudulent 
(battel  mortgage,  and  that  the  other  claimed  imrt  of  the  property  under 
a  pretended  and  illegal  purchase  from  his  co-defendant,  the  mortgagee, 
and  asking  that  the  mortgage  and  the  sale  be  declared  void  and  canceled, 
and  that  the  vendee  of  the  property  be  required  to  surrender  it  to  the 
plaintiff,  or  account  to  him  for  its  value,  Is  not  demurrable  for  multi- 
fariousness, since  the  acts  charged  against  the  defendants,  though  dis- 
tinct, constitute  a  connected  series  of  acts  all  having  relation  to  a  common 
fraudulent  purpose,  in  which  aU  the  defendants  had  a  common  interest. 
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In  Banlmiptcy.    On  demarrer  to  complalBt. 

Torrejson  &  Smnmerlield  (Joseph  Kirk,  of  counsel),  for  plaintiff. 
Thomas  Wren,  for  defendants. 

HAWLEY,  District  Judge.  This  action  is  instituted  by  the  pl«in- 
tiff,  as  trustee  of  M.  Nathan,  a  bankrupt,  to  recover  certain  personaJ 
property  from  the  defendant  Hausmann,  alleged  to  have  been  fraudu- 
lently obtained  by  him  for  the  purpose  of  defrauding  the  creditors  of 
Nathan;  and  for  the  purpose  of  setting  aside  a  mortgage  fraudulently 
given  to  defendant  L.  J.  Oohn  by  M.  Nathan.  The  facts  with  refer- 
ence to  these  transactions,  as  alleged  in  the  complaint,  are  substan- 
tially the  same  as  were  presented  to  this  court  in  the  petition  for  an 
injunction  against  L.  J.  Cohn.  In  re  Nathan  (D.  C.)  92  Fed.  590. 
The  prayer  of  the  complaint  is  as  follows: 

"That  the  said  promlasory  note  and  chattel  mortgage  from  defendant  M. 
Nathan  to  defendant  L.  J.  Cohn  be  adjudged  and  decreed  as  against  plaintiff 
to  be  fraudulent,  void,  and  without  effect,  and  that  the  same  be  canceled; 
that  the  seizure  and  possession  of  the  personal  property  described  in  the  said 
chattel  mortgage  by  defendant  L.  J.  Cohn  be  adjudged  and  decreed  to  have 
been  fraudulent,  without  authority  of  law,  and  without  effect;  that  the  said 
pretended  sale  and  delivery  from  defendant  L.  J.  Cohn  to  defendant  Joseph 
Hausmann  be  annulled,  and  set  aside;  that  defendant  Joseph  Hausmann  be 
required  by  decree  of  this  honorable  court  to  immediately  deliver  to  plaintiff 
aU  of  the  said  personal  property  detained  by  him  as  aforesaid,  or  that,  in  the 
event  that  said  sale  thereof  from  defendant  L.  J.  Cohn  to  defendant  Joseph 
Hausmann  should  be  held  to  be  valid;  that  the  said  defendant  Joseph  Haus- 
mann be  required  to  pay  to  plaintiff  the  sum  of  $865,  remaining  unpaid  there- 
for; that  plaintiff  have  such  other  or  further  relief  as  may  seem  meet  and 
equitable  in  the  premises;  that  he  have  Judgment  against  defendant  Joseph 
Hausmann  for  $500  as  damages,  and  that  he  have  Judgment  against  defendants 
for  his  costs  of  suit  herein." 

To  this  complaint  the  defendants  have  interposed  a  demurrer  upon 
the  following  grounds,  viz.: 

"(1)  That  the  court  has  no  Jurisdiction  to  entertain  or  try  said  causes  of 
action,  the  plaintiffs  and  defendants  each  and  all  being  residents  and  citizens 
of  the  same  state,  to  wit,  of  the  state  of  Nevada^  (2)  That  there  is  a  mis- 
Joinder  of  parties  defendant  in  said  cause,  Joseph  Hausmann  being  improperly 
Joined  as  a  defendant  with  L.  J.  Cohn  and  M.  Nathan.  (3)  That  there  is 
a  misjoinder  of  causes  of  action,  a  cause  of  action  in  favor  of  the  plaintiff 
and  Joseph  Hausmann  being  Joined  with  a  cause  of  action  against  L.  J.  Cohn 
and  M.  Nathan  in  favor  of  the  plaintiff;  and  a  cause  of  action  to  declare  a 
mortgage  and  promissory  note  made  by  M.  Nathan  to  L.  J.  Cohn  to  be  void, 
fraudulent,  and  without  effect,  and  that  the  same  be  canceled,  with  a  cause 
of  action  in  favor  of  plaintiff  and  against  defendant  Joseph  Hausmann  for 
the  return  or  delivery  of  goods,  wares,  and  merchandise,  together  with  dam- 
ages for  the  detention  thereof." 

1.  The  question  as  to  the  jurisdiction  of  this  court  to  entertain 
this  action  depends  to  some  extent  upon  th^  construction  to  be  given 
to  section  23b  of  the  bankruptcy  act  of  1898.  relating  to  the  jurisdic- 
tion of  the  United  States  and  state  courts.  The  entire  section  reads 
as  follows: 

"Sec.  23  (a)  The  United  States  circuit  courts  shaU  have  Jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  distinguished  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  clahnants  concerning  the  prop- 
erty acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the 
same  extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted 
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and  such  controyersief  had  been  between  the  bankrupts  and  rach  adyene 
claimants,  (b)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  In 
the  courts  where  the  bankrupt,  whose  estate  Is  being  administered  by  such 
trustee,  might  have  brought  or  prosecuted  them  If  proceedings  In  bankruptcy 
had  not  been  instituted,  unless  by  conseint  of  the  proposed  defendant  (c)  Tlie 
United  States  circuit  courts  shall  have  concurrent  jurisdiction  with  the  courts 
of  bankruptcy,  within  their  respective  territorial  limits^  of  the  offenses  enn- 
merated  in  this  act"    30  Stat  552. 

With  reference  to  this  question  there  hare  been  sereral  decisions 
in  the  different  distHct  courts  of  the  United  States,  and  a  decided 
conflict  of  opinion  has  been  expressed  by  the  various  judges  in  regard 
thereto.  Some  of  the  judges  have  held  that  the  district  courts  have 
no  jurisdiction  of  an  action  like  the  present  (Burnett  v.  Mercantile 
Co.,  91  Fed.  365;  Mitchell  v.  McQure,  Id.  621;  Heath  v.  Shaffer,  93 
Fed.  647,  651;  Hicks  v.  Knost  (D.  C.)  94  Fed.  625;  Perkins  v.  McCanley 
(D.  C.)  98  Fed.  286);  while  others  have  held  directly  to  the  contrary  (In 
re  Sievers,  91  Fed.  366,  370;  Carter  v.  Hobbs,  92  Fed.  594,  598;  In  re 
Newberry,  97  Fed.  24;  Robinson  v.  White,  Id.  33;  Murray  v.  Beal,  Id. 
567).  See,  also,  Loveland,  Bankr.  pp.  67-73,  §  20;  Id,  pp.  581,  582,  § 
263.  The  reasoning  of  the  judges  proceeds  in  eaeh  line  of  cases  upon 
somewhat  different  grounds.  As  no  authoritative  decision  has  been 
rendered  by  the  circuit  court  of  appeals  or  by  the  supreme  court  of 
the  United  States,  the  various  district  judges  will  continually  be 
called  upon  to  wrestle  with  the  disputed  question,  and  pass  judgment 
thereon  in  accordance  with  their  own  individual  views.  It  is  doubt* 
less  true  that  the  bankruptcy  act  is,  in  some  respects,  imperfect. 
Some  of  its  provisions  are  not  entirely  clear,  and  otiiers  are  difficult 
of  a  construction  which  would  be  in  entire  harmony  with  other  sec- 
tions of  the  act.  Its  general  tendency  in  this  respect  is  to  bring 
trouble  to  the  courts,  and  create  opposition  to  the  act,  which  ought 
not,  and  otherwise  would  not,  exist.  But,  whatever  its  defects  may 
be,  the  act  as  a  whole  was  intended  to  be  beneficial,  fair,  and  just  to 
creditors  and  debtors  alike.  It  is  founded  in  the  right  spirit,  based 
upon  equitable  principles,  and,  if  the  machinery  provided  for  carrying 
it  into  effect  is  obscure  or  uncertain,  it  ought  not  to  be  set  in  motion 
in  such  a  manner  as  to  make  it  a  snare  and  delusion,  instead  of  main- 
taining its  justice  and  upholding  its  beneficial  purposes.  In  order  to 
determine  the  true  interpretation  of  the  provisions  of  the  bankruptcy 
act,  courts  ought  to  look  beyond  the  pale  of  the  words  used  in  any 
particular  section  (which  are  of  themselves  doubtful,  and  to  some  ex- 
tent uncertain),  and  examine  the  policy  of  the  entire  act,  its  char- 
acter, object,  and  purpose,  in  order  to  ascertain  whether  or  not  there 
are  any  other  sections  which  have  any  tendency  to  shed  light  upon 
what  was  meant  or  intended  by  congress  by  the  use  of  the  language 
under  the  particular  section  or  subdivision  thereof  under  considera- 
tion. The  national  bankruptcy  act  establishes  a  uniform  system,  and 
regulates  in  all  their  details  the  relations,  rights,  and  duties  of  the 
debtor  and  creditor.  It  should  be  interpreted  reasonably  and  ac- 
cording to  a  fair  import  of  its  terms,  with  a  view  to  effect  its  objects 
and  to  promote  justice.  Blake,  Moffitt  &  Towne  v.  Francis- Valentine 
Co.  (D.  C.)  89  Fed.  691,  693,  and  authorities  there  cited.  In  Re 
Nathan  (D.  C.)  92  Fed.  690,  593,  this  court  said  that: 
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"In  the  dlspoBltion  of  property  among  creditors  equality  Is  equity.  It  Is 
the  genius  and  purpose  of  the  act  of  1886  to  secure  this  result  as  fa^  as  pos- 
sible from  the  moment  Its  aid  Is  Invoked,  whether  by  the  debtor  or  by  his 
creditors.  Its  exercise  Is  vital  to  the  ends  of  justice,  and  Is  necessary  In 
order  to  enable  the  coiurts  to  enforce  and  make  effective  the  various  provisions 
of  the  act  The  policy  of  the  bankrupt  act  Is  to  secure  an  equal  distribution 
of  the  assets  of  the  bankrupt  among  all  his  creditors,  and  a  court  of  bank- 
ruptcy in  which  the  bankrupt  proceedings  are  pending,  in  order  to  preserve 
the  property  and  protect  the  rights  of  aU  the  creditors,  has  the  unquestioned 
jurisdiction  and  power  to  enjoin  any  disposition  thereof  which  would  be  in 
violation  of  the  spirit,  Intent,  and  purpose  of  the  act." 

See,  also,  authorities  there  cited.  And  in  the  same  case  the  court 
further  said  that  the  filing  of  the  petition  by  the  creditors  was,  as 
is  said  in  Bank  v.  Sherman,  101  U.  S.  403,  406,  25  L.  Ed.  866,  "a 
caveat  to  all  the  world.  It  was,  in  effect,  an  attachment  and  in- 
junction. Thereafter  all  the  property  rights  of  the  debtor  were  ipso 
facto  in  abeyance  until  the  final  adjudication.  ♦  •  •  Those  who 
dealt  with  his  property  in  the  interval  between  the  filing  of  the  peti- 
tion and  the  final  adjudication  did  so  at  their  peril."  See,  also,  au- 
thorities there  cited.  The  act,  among  other  things,  provides,  in 
section  2,  for  courts  of  bankruptcy,  and  invests  them  with  jurisdic- 
tion, and  declares  that  the  district  courts  of  the  United  States  "are 
hereby  made  courts  of  bankruptcy,  and  are  hereby  invested  within 
their  respective  territorial  limits  ♦  •  ♦  with  such  jurisdiction 
at  law  and  in  equity  as  will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings,  in  vacation  in  chambers  and  dur- 
ing their  respective  terras";  to  bring  in  and  substitute  persons, 
whenever  necessary  for  the  complete  determination  of  any  matter 
in  controversy;  to  "appoint  receivers  ♦  •  *  for  the  preserva- 
tion of  estates,  to  take  charge  of  the  property  of  bankrupts"  (sub- 
division 3);  to  "cause  the  estates  of  bankrupts  to  be  collected,  re- 
duced to  money  and  distributed,  and  determine  controversies  in  re- 
lation thereto,  except  as  herein  otherwise  provided"  (subdivision  7); 
to  "make  such  orders,  issue  such  process,  and  enter  such  judgments 
in  addition  to  those  specially  provided  for  as  may  be  necessary  for 
the  enforcement  of  the  provisions  of  this  act"  (subdivision  15);  and 
the  section  closes  with  the  following  provision:  'Nothing  in  this 
section  contained  shall  be  construed  to  deprive  a  court  of  bank- 
ruptcy of  any  power  it  would  possess  were  certain  specific  powers 
not  herein  enumerated."  By  section  70  the  trustee,  is,  upon  his  ap- 
X>ointment  and  qualification,  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt, 
as  to  property  transferred  by  the  bankrupt  in  fraud  of  his  creditors. 
In  the  light  of  the  general  object  of  the  act  and  of  the  provisions 
above  cited,  it  s^ems  to  me  clear  that  the  jurisdiction  of  this  court 
should  be  upheld  and  maintained,  even  if  it  should  be  conceded  that 
section  23b,  standing  alone,  might  be  susceptible  of  a  different  con- 
fitruction.  This  court  certainly  ought  not  to  be  deprived  of  juris- 
diction in  the  premises  unless  the  act  in  clear  and  direct  language 
vests  it  elsewhere. 

On  the  other  hand,  conceding,  as  we  must,  on  account  of  the  con- 
flicting opinions,  that  section  23b  is  susceptible  of  two  different  in- 
terpretations, it  should  be  construed,  if  possible,  so  as  to  harmonize,- 
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in  Bpirit  as  well  as  in  letter,  with  the  other  provisions  of  the  act. 
In  my  opinion,  the  language  of  section  23b,  when  considered  in  con- 
nection with  the  other  provisions  of  the  act,  does  not  deprive  this 
court  of  jurisdiction  of  a  case  like  the  present  It  certainly  does 
not  do  so  in  direct  or  clear  terms.  Did  congress  mean,  when  it 
passed  the  act,  that  the  district  courts,  as  courts  of  bankruptcy, — 
which  are  invested  in  direct  terms  with  the  absolute  power  to  cause 
the  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  dis- 
tribtited,  and  determine  controversies  in  relation  thereto, — should 
have  no  jurisdiction  over  a  suit  brought  by  the  trustee  of  the  bank- 
rupt against  an  adverse  claimant  to  the  property  which  it  is  claimed 
belongs  to  the  bankrupt  estate?  Did  congress  mean  that  the  dis- 
trict court,  as  a  court  of  bankruptcy, — which  is  by  the  act  invested 
with  the  jurisdiction,  power,  and  authority  to  issue  an  injunction 
to  restrain  adverse  claimants  from  selling  or  disposing  of  tlie  prop- 
erty claimed  by  creditors  to  belong  to  the  bankrupt  estate,-r-should 
not  have  any  jurisdiction,  power,  or  authority  to  hear  or  determine 
the  question  whether  the  adverse  claimant  obtained  the  property, 
by  the  connivance  and  fraud  of  the  bankrupt,  for  the  purpose  of  de- 
frauding the  creditors  of  the  bankrupt,  in  a  suit  brought  by  the 
trustee  against  the  adverse  claimant,  to  determine  that  question? 
Is  there  such  a  glaring  and  manifest  inconsistency,  either  in  the 
provisions  cited  or  in  the  construction  of  the  act  as  an  entirety, 
which  necessarily  leads  to  such  incongruous  or  absurd  results?  The 
language  of  the  court  of  appeals  in  Davis  v.  Bohle,  34  0.  C.  A.  372, 
375,  92  Fed.  325,  328,  in  determining  the  effect  of  an  assignment  and 
the  right  of  the  court  of  bankruptcy  to  issue  an  injunction  to  enjoin 
the  assignee,  is  pertinent  to  the  question  under  consideration  as  to 
the  construction  which  should  be  given  to  the  act  The  court,  among 
other  things,  said: 

"If  it  be  held  that  the  assignee  named  in  a  deed  of  general  assignment  is 
entitled  to  hold  the  property  committed  to  his  charge,  and  administer  the 
same  pursuant  to  local  laws,  although  the  assignor  is  adjudicated  a  bankrupt, 
then  the  singular,  not  to  say  absurd,  result  wUl  follow  that  the  creditors  of 
the  assignor  will  be  deprived  of  the  benefit  of  all  the  provisions  of  the 
national  bankrupt  act  which  relate  to  the  disposition,  control,  and  manage- 
ment of  bankrupt  estates.  In  other  words,  a  law  which  was  intended,  in 
part,  at  least,  for  the  benefit  of  creditors,  will  be  rendered  practically  valueless 
as  to  them  in  those  cases  where  the  debtor  makes  a  general  assignment  It 
is  one  of  the  fundamental  rules  for  the  construction  of  statutes  that  they 
should  receive  a  sensible  interpretation,  and  that  a  construction  should  always 
be  avoided  which,  in  its  practical  operation,  tends  to  defeat  any  of  the  pur- 
poses of  the  statute,  or  which  leads  to  an  absurd  consequence.  Exceptions 
may  be  presumed,  or  words  omitted  or  supplied,  when  it  is  necessary  to 
accomplish  the  obvious  Intent  of  the  lawmaker,  and  to  prevent  injustice  or 
oppression.  U.  S.  v.  Kirby,  7  Wall.  482,  19  L.  Ed.  278;  Heydenfeldt  v.  Min- 
ing Co.,  »3  U.  S.  634,  23  L.  Ed.  996;  Church  of  Holy  Trinity  v.  U.  S.,  143 
U.  S.  457,  460,  461,  12  Sup.  Ct  511,  36  L.  Ed.  226;  Scott  v.  Latimer.  33  C. 
O.  A.  1,  89  Fed.  843;  Thurber  v.  Miller,  32  U.  S.  App.  209,  14  O.  C.  A.  432, 
67  Fed.  371.  We  feel  confident  that  congress  did  not  intend  by  the  recent 
bankrupt  act  to  commit  the  administration  of  an  insolvent  estate  to  an  assignee 
chosen  by  the  bankrupt,  who  should  be  free  from  the  control  of  the  bank- 
ruptcy court  having  Jurisdiction  over  the  person  of  the  bankrupt,  or  to  deprive 
the  creditors  of  a  bankrupt  in  any  case  of  those  rights  and  remedies  that 
have  been  carefully  provided  by  congress  to  eecure  a  faithful,  economical,  and 
uniform  management  of  bankrupt  estates.  It  follows,  therefore,  t^at  a  con- 
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BtructioD  of  the  act  which  would  lead  to  the  aforesaid  results  should  be 
rejected.  It  Is  proper  to  add  that  the  question  at  issue  in  this  case,  besides 
having  been  carefully  considered  by  the  trial  court  (In  re  Sievers  [D.  C]  91 
Fed.  366),  has  been  recently  considered,  in  an  elaborate  opinion,  by  Judge 
Brown,  of  the  Southern  district  of  New  York,  in  Re  Gutwillig  (D.  C.)  90  Fed. 
475,  480.  In  the  latter  case  it  was  held  (and  we  find  no  occasion  to  question 
the  soundness  of  that  view)  that  the  provisions  of  section  70  of  the  recent 
bankrupt  act  are  in  themselves  sufficient  to  vest  the  trustee  in  bankruptcy, 
when  appointed,  with  the  title  to  property  of  the  bankrupt  held  by  an  assignee 
under  a  general  assignment  for  the  benefit  of  creditors,  executed,  as  in  this 
case,  prior  to  proceedings  in  bankruptcy,  if  an  adjudication  subsequently  fol- 
lows within  the  statutory  period  of  four  months.  That  section  declares.  In 
substance,  that  the  trustee  shall  be  vested  by  operation  of  law  with  the  title 
of  the  bankrupt  to  'property  transferred  by  him  in  fraud  of  his  creditors'; 
and,  as  Judge  Brown  well  observes,  the  fraud  therein  Deferred  to  is  not 
limited  to  frauds  arising,  as  at  common  law,  from  the  intent  of  the  bankrupt, 
but  comprehends  as  well  those  constructive  frauds  which  consist  in  making 
conveyances  like  a  general  assignment,  which,  if  suffered  to  stand,  will  impair 
substantial  rights  conferred  on  creditors  by  the  bankrupt  law, — such  as  the 
right  to  have  the  estate  administered  by  a  trustee  of  the  creditors*  own  choice, 
and  under  and  subject  to  the  provisions  of  the  act  and  the  control  of  the 
proper  bankjniptcy  court." 

Section  23  of  the  bankruptcy  act  in  its  entirety  deals  with  the 
jurisdiction  of  the  United  States  circuit  courts.  It  is  reasonable  to 
assume  that  it  was  inserted  for  the  purpose  of  avoiding,  instead  of 
creating,  doubt  and  uncertainty  that  might  otherwise  exist  if  no 
limitation  had  been  made  as  to  their  general  jurisdiction.  Subdi- 
vision "a"  makes  it  clear  that  the  circuit  court  is  prohibited  from 
entertaining  jurisdiction  of  suits  between  the  trustee  and  an  ad- 
verse claimant  to  property  which  the  creditors  claim  belongs  to  the 
estate  of  the  bankrupt,  unless  the  bankrupt  himself  could  have  re- 
sorted to  the  circuit  court  for  the  assertion  of  such  claim  against 
the  adverse  claimant.  Then  comes  subdivision  **b,"  which  simply 
prohibits  the  trustee  from  bringing  such  suits  in  the  circuit  court. 

In  Be  Sievers,  supra.  Judge  Adams,  after  citing  certain  provisions 
of  the  act,  said: 

"In  addition  to  this,  it  must  be  observed  that  the  act  itself  is  an  adminis- 
trative measure,  enacted  under  a  constitutional  grant  of  power  for  the  enfor- 
cing and  collecting  of  the  assets  of  an  insolvent  debtor  and  distributing  them 
pro  rata  among  his  creditors;  and  the  district  court  of  the  United  States,  as 
a  court  of  bankruptcy,  is  the  jurisdiction  created  for  its  administration.  From 
this  general  consideration  of  the  purposes  of  the  act,  and  the  jurisdiction  gen- 
erally and  specifically  conferred  upon  this  court  as  a  court  of  bankruptcy, 
as  already  pointed  out,  it  appears  that  congress  has  directly,  in  terms,  and 
by  necessary  implication  conferred  the  requisite  jurisdiction  upon  this  court 
to  entertain  and  determine  any  suits,  at  the  instance  of  the  trustee  or  other- 
wise, necessary  for  collecting,  reducing  to  money,  and  distributing  the  estates 
of  bankrupts,  and  for  determining  controversies  in  relation  thereto,  except 
such  as  are  in  this  act  otherwise  provided  for." 

— ^And  then  discusses  the  meaning  of  the  words  "otherwise  provided 
for,"  and  expresses  the  opinion  tiiat,  when  full  and  comprehensive 
jurisdiction  is  first  clearly  conferred  upon  a  court  to  do  certain  acts 
for  certain  purposes,  any  of  such  acts  so  generally  comprehended 
cannot  be  withdrawn  from  such  jurisdiction,  under  the  exception 
referred  to,  unless  it  comes  clearly  and  necessarily  within  the  terms 
of  the  exception,  and  that  the  exception  ought  not  to  be  sq  con- 
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strued  as  to  absolutely  nullify  the  rule;  and  then  points  out  numer- 
ous cases  where  the  trustee,  in  the  discharge  of  his  duties,  might 
be  required  to  bring  suits  in  the  state  courts,  and  proceeds: 

'*But  it  is  claimed,  and  the  serious  contention  is,  that  section  23,  subd.  *b/ 
creates  an  exception  of  such  magnitude  as  deprives  this  court  of  Jorisdlctlon 
to  hear  and  determine  any  suit  at  the  instance  of  a  trustee,  for  any  purpose 
connected  with  or  necessary  to  the  coUecting  of  assets  of  the  bankrupt's 
estate,  or  determining  controversies  in  relation  thereto.  This  view  of  the  law, 
if  correct,  practically  enmsculates  the  entire  scheme,  renders  nugatory  the 
general  and  comprehensive  Jurisdiction  Apparently  conferred  by  the  preceding 
sections,  and,  it  must  be  conceded,  ought  not  to  prevail,  unless  the  Intent  of 
congress  to  that  effect  is  perfectly  clear.  ♦  ♦  ♦  It  is  contended  that,  be- 
cause the  district  courts  of  the  United  States  have  never  afforded,  and  do  not 
now  afford,  a  jurisdiction  available  to  a  creditor  to  coUect  his  debts,  the 
trustee  under  the  bankrupt  act,  by  virtue  of  the  terms  employed,  is  precluded 
from  resorting  to  this  court,  and  must  Institute  all  suits  for  the  recovery  of 
assets  and  assertion  of  the  rights  of  the  bankrupt  in  the  courts  only  in  which 
the  bankrupt  could  have  so  done  if  there  were  no  proceedings  in  bankruptcy, 
and,  therefore,  of  necessity  in  the  courts  of  the  state,  or  in  such  circuit  court 
of  the  United  States  to  which  the  bankrupt,  in  case  of  diverse  citizenship 
between  him  and  the  debtor,  could  have  resorted.  To  arrive  at  the  true  inter- 
pretation of  this  subdivision  'b,'  attention  should  be  given  to  the  edtire  section, 
with  a  view  of  ascertaining  if  other  provisions  throw  light  upon  it." 

— And  arrived  at  the  conclusion  that  section  23,  taken  as  a  whole, 
amounts  only  to  a  curtailment  of  the  jurisdiction  of  the  circuit  courts, 
and  is  not  applicable  to  district  courts  or  their  jurisdiction,  as  is 
elsewhere  in  the  act  conferred  ujwn  them,  and  proceeds  to  give  good 
and  sufficient  reasons  in  support  of  this  conclusion. 
In  Carter  v.  Hobbs,  Judge  Baker  said: 

"The  language  of  clause  *b'  must  be  strictly  construed  to  avoid  repugnancy 
between  it  and  a  plenary  grant  of  jurisdiction  conferred  by  section  2.  The 
application  of  these  settled  rules  of  construction  leaves  no  doubt  that  the 
clause  of  section  23  under  consideration  does  not  devest  courts  of  bankruptcy 
of  jurisdiction  over  suits  brought  by  the  trustee  to  set  aside  fraudulent  trans- 
fers of  the  bankrupt.  The  clause  in  question  requires  suits  which  the  bank- 
rupt might  have  brought  or  prosecuted  to  be  brought  in  the  courts  in  which 
the  bankrupt  must  have  brought  them  if  bankruptcy  had  not  supervened.-  It 
seems  to  me  to  be  clear  that,  where  the  trustee  brings  a  suit  to  enforce  a  right 
of  action  which  never  existed  in  the  bankrupt,  the  district  court  has  ample 
jurisdiction  to  maintain  it.  The  trustee's  right  of  action  in  such  a  case  Is  not 
a  derivative  one,  growing  out  of  a  prior  right  possessed  by  the  bankrupt,  but 
his  right  is  original,  created  by  law,  and  in  the  enforcement  of  it  he  represents 
the  creditors,  and  his  suit  Is,  in  effect,  the  exact  equivalent  of  a  creditors' 
bill  to  reach  property  fraudulently  transferred.  Such  a  suit  could  never  have 
been  brought  or  prosecuted  by  the  bankrupt  against  himself  and  his  fraudulent 
transferees.  No  state  court  could  entertain  Jurisdiction  over  such  a  suit 
when  attempted  to  be  brought  or  prosecuted  by  the  bankrupt,  and  no  such 
construction  of  clause  *b'  is  admissible.  When  suits  which  the  bankrupt  could 
have  brought  or  prosecuted  In  the  courts  of  the  state  are  spoken  of,  evidently 
real  suits  upon  existing  causes  of  action  belonging  to  the  bankrupt  are  meant, 
and  not  suits  for  the  pretended  enforcement  of  causes  of  action,  which  never 
existed  in  favor  of  the  bankrupt." 

The  conclusion  reached  is  wholly  independent  of  the  question 
whether  or  not  the  state  courts  have  jurisdiction  over  a  cause  of 
action  like  the  present.  It  must  be  conceded  that  the  trustee  might 
bring  a  suit  in  the  state  court,  and,  where  the  parties  or  property 
involved  are  situate  in  a  coun^  remote  from  the  place  where  this 
court  is  held,  it  would,  perhaps,  be  advisable  for  him  to  do  spi^in  order 
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to  save  expense  or  great  inconvenience  to  the  respective  parties. 
All  that  is  decided  is  that  the  state  courts  do  Hot  have  the  exclusive 
jurisdiction,  and  that  this  court,  as  a  court  of  bankruptcy,  has  con- 
current jurisdiction  with  the  state  courts  to  hear  and  determine  con- 
troversies of  this  character.  See  Robinson  v.  White,  supra.  The 
first  ground  of  the  demurrer  cannot  be  sustained. 

2.  The  other  points  of  the  demurrer,  to  the  eflfect  that  the  com- 
plaint is  multifarious,  both  as  to  parties  defendant  and  as  to  the 
objects  to  be  reached,  are  not,  in  my  opinion,  well  taken.  This  con- 
clusion, it  seems  to  me,  is  virtually  a  necessary  sequence  from  the 
views  expressed  in  regard  to  the  various  sections  of  the  act  hereto- 
fore cited.  See,  also,  section  70e  and  section  47a,  d.  2.  In  the 
discussion  of  these  questions,  as  well  as  of  the  question  of  jurisdic- 
tion, a  broad,  liberal,  and  comprehensive  view  should  be  taken  of 
the  general  purpose  of  the  bankruptcy  act,  its  intended  scope  and 
eflfect,  the  remedies  provided  for,  the  delays  and  expense  to  be  avoided, 
and  the  objects  sought  to  be  accomplished  thereby.  It  must  be  re- 
membered that  whatever  jurisdiction  this  court  has  in  this  case  is 
derived  exclusively  from  the  provisions  of  the  act  itself,  and  that 
the  distinction  which  exists  between  actions  at  law  and  suits  in 
equity  under  the  general  provisions  of  the  acts  of  congress  defining 
the  jurisdiction  of  the  United  States  courts  has  no  application  to 
the  points  raised  by  the  demurrer.  One  of  the  most  prominent 
features  to  be  found  in  the  bankruptcy  act  is  that  which  requires 
all  the  proceedings  to  be  instituted  and  determined  at  the  least 
possible  expense.  In  that  respect  it  is  designed  and  intended  to  be 
beneficial  to  the  bankrupt,  as  well  as  to  the  creditors,  and  it  is  diflft- 
cult  to  see  why  either  of  the  parties  should  insist  upon  having,  or 
being  allowed,  a  divided  jurisdiction  in  actions  at  law  and  suits  in 
equity,  which,  if  granted,  would  simply  result  in  a  multiplicity  of 
causes  of  action,  and  create  an  unnecessary  expense.  The  trustee 
in  bankruptcy  stands  in  the  place  of  the  creditors  of  the  bankrupt, 
and  has  the  same  rights  and  may  pursue  the  same  remedies  in  their 
behalf  as  they  could  or  would  have  been  entitled  to  if  there  had  been 
no  adjudication  in  bankruptcy.  He  has,  in  my  opinion,  the  right 
to  embrace  in  one  suit  all  such  matters  and  causes  of  action  as  might 
be  included  by  the  creditors  in  a  creditors'  bill  against  the  defend- 
ants. The  real  matter  here  involved  is  in  the  fraud  alleged  in  re- 
gard to  the  disposition  of  the  property  of  M.  Nathan,  the  bankrupt. 
The  fraud  charged  is,  in  brief,  that  the  defendant  Cohn  obtained 
certain  personal  property  belonging  to  the  bankrupt  in  fraud  of 
the  rights  of  the  creditors  under  the  provisions  of  the  bankruptcy 
act,  and  that  Hausmann,  by  a  pretended,  fictitious,  and  illegal  pur- 
chase, acquired  possession  of  a  portion  of  the  personal  property  in 
fraud  of  their  rights,  which  he  refuses  to  surrender  to  tiie  trustee, 
or  to  pay  its  value.  Although  the  defendants  are  charged  with  dif- 
ferent acts  of  fraud,  affecting  different  portions  of  the  estate  of 
the  bankrupt,  it  appears  on  the  face  of  the  complaint  that  their  acts 
are  charged  to  have  been  committed  for  a  common  fraudulent  pur- 
I)ose;  and  the  object  of  this  suit  is  simply  to  wipe  out  the  fraud, 
clear  the  title,  and  recover  the  property,  or  its  value,  for  the  (wd-       ^ 
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itors.  The  ground  or  cause  of  action  is  the  obstruction  thrown  in 
the  way  of  recovery  by  the  defendants,  and  the  object  is  to  remove 
the  impediment.  The  fraud  alleged  relates  to  the  same  general  sub- 
ject. Each  defendant  has  a  common  interest,  centering  in  the  real 
point  in  issue.  The  object  of  the  suit  is,  therefore,  single;  but  the 
defendants  have,  or  claim  to  have,  separate  and  distinct  interests 
in  the  property,  and  to  be  interested  in  independent  and  separate 
questions,  which  are,  however,  all  connected  with  and  arising  out 
of  the  single  object  of  the  suit.  If  equitable  principles  are  to  prevail, 
it  is  evident  that  complainant  may  bring  such  different  persons  be- 
fore the  court  as  defendants  in  order  that  the  whole  object  of  the 
bill  may  be  obtained  in  one  suit,  and  further  litigation  concerning 
the  same  issues  be  prevented.  If  the  trustee  should  be  required 
to  sue  each  defendant  separately,  it  would  bring  the  same  question 
of  fraud  into  discussion  in  each  suit,  and  thereby  reduce  the  funds 
of  the  estate,  and  be  productive  in  its  results  of  all  the  mischief  and 
oppression  attending  a  multiplicity  of  suits,  which  should  always,  if 
possible,  be  avoided.  The  averments  in  the  complaint  in  relation 
to  the  fraud  show  that  the  defendants  performed  different  parts  in 
the  same  drama;  but  it  is  one  play, — one  entire  performance, — 
marked  by  different  schemes  or  transactions  towards  a  common  end. 
The  several  matters  charged  in  the  complaint  are  not  so  distinct 
and  unconnected  as  to  render  the  joining  of  them  in  the  complaint 
multifarious.  The  law  in  relation  to  a  creditors'  bill  is  well  settled. 
As  was  held  by  Chancellor  Kent  in  Brinkerhofl  v.  Brown,  6  Johns, 
C?h.  139,  a  bill  may  be  filed  against  several  persons  relative  to  mat- 
ters of  the  same  nature,  forming  a  connected  series  of  acts,  all 
tending  to  defraud  and  injure  the  plaintiffs,  and  in  which  all  the  de- 
fendants were  more  or  less  concerned,  though  not  jointly,  in  each 
act.  The  general  principles  herein  announced  are  supported  by  the 
following  authorities:  Pullman  v.  Stebbins  (C.  C.)  51  Fed.  10,  15; 
Carter  v.  Hobbs  (D.  C.)  92  Fed.  594,  596;  Spaulding  v.  McGovern, 
10  N.  B.  R.  188,  Fed.  Cas.  No.  13,217;  Fellows  v.  Fellows,  4  Cow. 
682,  697,  702;  Boyd  v.  Hoyt,  5  Paige,  Ch.  65,  71,  77;  Way  v.  Bragaw, 
16  N.  J.  Eq.  213,  215;  Hamlin  v.  Wright,  23  Wis.  491;  Chase  v. 
Searles,  45  N.  H.  511,  519;  Reed  v.  Stryker,  12  Abb.  Prac.  47; 
6  Enc.  PI.  &  Prac.  546,  558,  and  authorities  there  cited.  Independent 
of  these  general  principles,  there  is  another  reason  why  the  points 
raised  by  the  demurrer  should  not  be  sustained.  It  is  evident  that 
the  complaint  states  a  good  cause  of  action  against  the  defendant 
Hausmann,  and  the  other  matters  alleged  in  the  complaint  may  be 
treated  as  the  mere  inducement  to  the  bringing  of  the  action  by 
setting  forth  a  full  and  complete  statement  of  all  the  fraudulent  acts 
of  the  bankrupt,  Nathan,  and  of  the  defendant  Cohn,  which,  if  proven 
to  be  true  as  alleged,  would  establish  a  clear  case  in  favor  of  the 
trustee  against  the  defendant  Hausmann.  If  it  should,  therefore, 
be  conceded  that  the  prayer  of  the  complaint  is,  as  claimed  by  de- 
fendants' counsel,  too  broad, — if  it  asks  for  greater  relief  than  upon 
the  trial  of  the  case  the  court  thinks  the  trustee  is  entitled  to, — ^it 
will  not  be  granted.    The  demurrer  is  overruled. 
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laMBR  6t  al.  r.  UNITED  STATB& 

(CHrcuit  Ooort,  &  D.  New  York.    January  18»  IMKL) 

No.  2,891. 

CuBTOMB  Dnnxs—BoTTLB  Glassware. 

An  Importation  of  bottles  and  bottle-shaped  receptacles  holding  less 
than  a  pint,  used  by  chemists  for  their  operations,  are  dutiable  nnder  Act 
1894,  par.  88,  as  "bottle  glassware,  not  specially  proylded  fw."  at  three- 
fourths  of  a  cent  a  pound. 

Howard  T.  Walden,  for  importers. 
H.  P.  Disbecker,  Asst.  U.  8.  Atty. 

WHEELER,  District  Jadge.  Paragraph  88  of  the  act  of  1894 
provides  for  duties  on  ''green  and  colored,  molded,  or  pressed,  and 
flint  and  lime  glass  bottles  holding  more  than  one  pint,  and  demi- 
johns and  carboys,  and  other  bottle  glassware  of  the  same  material 
not  specially  provided  for,  at  }  of  a  cent  a  pound;  on  vials,  and  on 
all  other  glassware  of  the  same  sorts  40  per  cent  ad  valorem.''  Ex- 
cept as  to  a  test  tube,  about  which  no  question  is  made,  this  im- 
portation is  of  bottles  and  bottle-shaped  receptacles  holding  less 
than  a  pint,  used  by  chemists  for  their  operations,  and  not  as  mere 
containers.  They  have  been  assessed  as  ''other  glassware''  at  40 
per  cent.,  against  a  claim  that  they  are  bottle  glassware.  The  ex- 
pression "bottle  glassware"  is  broader  than  "glass  bottles,"  and  seems 
intended  to  cover  something  different  from  mere  bottles  used  as 
containers.  These  bottle-shaped  receptacles  come  within  that  de- 
scription, and  seem  to  be  included  by  it    Decision  reversed* 


DOWNING  V.  UNITED  STATES. 
(Circuit  Conrt,  S.  D.  New  York.    January  16,  1900J 

No.  2,584. 

CdnoifB  Duma— Stsbl  Tubbs. 

Tubes  of  wrought  steel  for  holding  gas  under  pressure  are  dutiable  under 
Act  1894,  par.  130,  as  tubes  of  steel  for  "boiler  or  other  tubes,"  and  not  as 
manufactures  of  steel  not  otherwise  provided  for*  under  paragraph  177. 

Comstock  &  Brown,  for  complainant. 
a  P.  Disbecker,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  are  tubes  of  wrought  steel  for 
holding  gas  under  pressure.  They  seem  to  be  specially  provided  for 
as  tubes  of  steel  under  paragraph  130  of  the  act  of  1894,  for  "boiler 
or  other  tubes"  of  steel,  and  consequently  not  to  be  manufactures 
of  steel  not  otherwise  provided  f or^  under  paragraph  ITT,  aa  they  were 
assessed.    Decision  reversed. 
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McBRATNEY  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  18^  IdOa) 

No.  2,954. 

CUSTOHS  DUTIBS—LnrBN  DOTLIBS. 

Linen  doilies  and  tray  cloths,  under  4^, ounces  to  the  square  yard,  and 
containing  more  than  100  threads  to  the  square  inch,  are  woveu  fabrics  of 
flax,  dutiable  under  Act  1897,  par.  346,  last  clause. 

Curie  &  Smith,  for  complainant 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  The  articles  now  in  question  are 
linen  doilies  and  tray  cloths,  weighing  under  4^  ounces  to  the  square 
yard,  and  containing  more  than  100  threads  to  the  square  inch,  and 
have  l)een  classified  as  "manufactures  of  flax"  not  specially  provided 
for,  under  paragraph  347  of  the  act  of  1897,  against  a  protest  that 
they  are  **woven  fabrics  of  flax,"  under  the  last  clause  of  paragraph 
346.  They  are  woven,  and  the  question  is  whether  they  are  "fabrics," 
in  tariff  speech.  In  the  piece  they  are  fabrics.  They  are  none 
the  less  so  by  being  cut  apart.  The  word  is  amply  broad  enough 
to  include  them.  Junge  v.  Hedden,  146  U.  S.  233, 13  Sup.  Ct.  88,  36 
L.  Ed.  953,  and  the  cases  there  referred  to,  seem  to  support,  rather 
than  to  be  contrary  to,  this  view.    Decision  reversed. 


CALHOUN,  BOBBINS  &  00.  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  22,  1800.) 

No.  2.»74. 

CusTOVB  Duties— DARNrNG  Cottok. 

Under  Act  1897,  par.  303,  proTldlng  for  a  duty  on  "spool  thread  of  cotton. 
Including  crochet,  darning,  and  embroidery  cottons  on  spools  or  reels"  by 
the  100  yards  of  thread;  "If  otherwise  than  on  spools  or  reels,  one-half 
of  one  cent  for  each  hundred  yards  or  fractional  part  thereof," — darning 
cotton  of  four  strands,  slightly  twisted,  in  balls.  Is  dutiable  by  the  yards 
In  length  of  darning  cotton,  and  not  the  yards  In  length  of  the  several 
strands  of  which  it  is  composed. 

Curie  &  Bmith,  for  importers. 
D.  Frank  lioyd,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  This  is  darning  cotton  of  four 
strands  slightly  twisted,  in  balls.  Paragraph  303  of  the  act  of  1897 
provides  for  a  duty  on  "spool  thread  of  cotton,  including  crochet, 
darning,  and  embroidery  cottons  on  spools  or  reels,"  by  the  hun- 
dred yards  of  thread;  "if  otherwise  tiian  on  spools  or  reels,  one- 
half  of  one  cent  for  each  hundred  yards  or  fractional  part  thereof." 
A  duty  has  been  assessed  for  four  times  the  length  of  the  material, 
once  for  the  length  of  each  strand.  The  reference  to  and  inclusion 
of  darning  cotton  as  a  material  of  length  by  the  100  yards,  would 
seem  to  refer  to  and  include  it  by  the  length  of  that  material  as 
it  is  formed  and  known  by  that  name.    The  yards  in  length,  meant 
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must  be  the  yards  in  length  of  darning  cotton,  and  not  the  yards 
in  length  of  the  several  strands  of  which  it  is  composed,  which  are 
not  done  np  separately  as  darning  cotton,  but  are  put  together  and 
done  up  to  constitute  that  article.  Thread  in  length,  including 
darning  cotton  in  length,  includes  darning  cotton  as  such  in  lengthy 
and  not  darning  cotton  in  length  of  strands  that  by  themselves  are 
not  darning  cotton.    Decision  reversed. 


HILLS  V.  UNITED  STATDS. 

(Oircolt  Court,  S.  D.  New  York.    January  16,  1900.) 

No.  2,827. 

Customs— Bounty  of  Foreign  Country. 

Where,  under  Act  1897,  §  5,  providing  that,  when  any  country  shall  pay 
any  bounty  on  exportation  of  merchandise  dutiable  in  this  country,  there 
shall  be  levied  an  additional  duty  equal  to  the  bounty,  Holland  gives  a 
bounty  for  the  production  of  sugar,  and  provides  that  such  bounty  shall  be 
deducted  from  the  excise  thereon,  but  that  the  excise  shall  be  remitted  on 
exportation,  the  duty  is  not  a  grant  on  the  exportation,  but  on  the  produc- 
tion, and  should  not  be  added  to  the  ie«rular  duty  on  the  importation  of 
sugar  from  that  cotmtry. 

Everit  Brown,  for  complainant. 
D.  Prank  Lloyd,  Asst.  U.  S.  Atty. 

WHEELEB,  District  Judge.  Section  6  of  the  act  of  1897  provides 
that  v^henever  any  country  ^'shall  pay  or  bestow,  directly  or  indi- 
rectly, any  bounty  or  grant  upon  the  exportation  of  any  article  or 
merchandise  from  such  country''  dutiable  here,  upon  the  importa- 
tion thereof  there  shall  be  levied  and  paid  ^an  additional  duty  equal 
to  the  net  amount  of  such  bounty  or  grant,  however  the  same  be 
paid  or  bestowed."  Holland  lays  an  excise  on  sugar  imported  or 
raised  for  consumption,  and  gives  a  bounty  for  production.  The 
producer  is  charged  with  the  excise,  and  credited  with  the  bounty 
by  way  of  reduction.  The  bounty  has  been  added  to  the  regular 
duty  upon  this  importation  of  sugar  from  that  country,  because  the 
excise  was  remitted  upon  the  exportation  of  it  from  that  country, 
and  so  the  bounty  is  said  to  be  paid  indirectly  upon  that  exporta- 
tion. The  law  of  that  country  on  this  subject,  after  providing  for 
deducting  the  bounty  from  the  excise,  provides  further  (chapter  8, 
art  67,  §7):  'If  that  deduction  should  cause  the  credit  to  exceed 
the  debit,  the  difference  shall  be  paid  to  the  manufacturer  or  refiner 
from  the  revenue  from  the  excise  of  the  year  from  which  the  de- 
duction takes  place."  This  shows  that,  although  the  producer  is 
not  charged  with  the  excise  upon  sugar  exported,  he  is  credited 
with  the  bounty  upon  all  sugar  produced,  whether  it  is  exported  or 
not.  The  bounty  is  a  bounty  upon  production,  and  not  a  bounty 
upon  exportation,  of  the  sugar,  directly  or  indirectly.  The  excise 
only,  and  not  the  bounty,  is  affected  by  the  exportation.  Decision 
reversed. 
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LB6GETT  v.  UNITED  STATES. 
(Olicult  Oourt,  S.  D.  New  Yoifc.    January  72,  1900.) 

No.  2.e07. 

Customs  Dutibs— Anchoyies. 

AnchoTies  packed  In  cylindrical  tin  boxes,  of  full  half  and  quarter  sizes, 
are  taxable  at  40  per  cent  ad  valorem,  under  Act  1894,  par.  208,  which, 
.  after  prescribing  the  specific  duty  on  anchovies  in  rectangi^ar  boxes,  adds, 
"When  imported  in  any  other  form,  40  per  centum  ad  valorem." 

Curie  &  Smith,  for  complainant. 
D-  Prank  Lloyd,  Asst.  U.  S.  At^. 

WHEELBB^  District  Jadge.  These  are  anchovies  packed  in  cylin- 
drical tin  boxes,  of  full,  half,  and  quarter  sizes.  They  have  been 
assessed  at  the  corresponding  rates  of  full,  half,  and  quarter  sizes 
of  the  rectangular  tin  boxes  of  anchovies  and  sardines  of  paragraph 
208  of  the  act  of  1894.  The  capacity  of  the  whole,  half,  and  quar- 
ter rectangular  boxes  is  of  each,  respectively,  70,  32^/2,  and  20*/i« 
cubic  inches;  that  of  these  round  boxes,  as  understood,  62,  42,  30.06, 
and  13.  Paragraph  208,  after,  prescribing  the  specific  duty  on  the 
anch^ovies  and  sardines  in  rectangular  boxes  of  not  more  than  the 
particular  lengths,  widths,  and  depths,  in  exact  inches,  half  inches, 
quarter,  and  eighth  inches,  adds,  *When  imported  in  any  other  form, 
forty  per  centum  ad  valorem."  The  f prm  can  refer  only  to  that  of 
the  boxes,  and  these  anchovies  were  imported  in  a  distinctively 
"other  form";  for  these  boxes  do  not  have  rectangular  forms  of 
any  length  or  breadth,  but  have  cylindrical  forms,  with  only  diame- 
ters and  depths.  In  La  Manna  v.  U.  S.,  14  O.  0.  A.  381,  67  Fed. 
233,  "eighth"  rectangular  boxes,  of  the  same  general  shape,  and  of 
about  half  the  size  of  "quarter"  boxes,  were  held  to  be  in  "other 
form"  than  the  quarter  boxes,  and  to  be  dutiable  at  the  ad  valorem 
rate.    Decision  reversed. 


UNITED  STATES  v.  ONE  CASE  PAINTINGS.  ENGRAVINGS,  AND 
MANUFACTURES  OF  METAL. 

(Oircolt  Goort  of  Appeals,  Second  Circuit    January  5,  1900.) 

No.  66. 

1.  Customs  DuriBa— FoBVBrrxTBB  for  Undbrvalttation— Rboovbbt  or  Duties 
Paid. 

The  forfeiture  and  sale  by  the  United  States  of  imported  goods  for  un- 
dervaluation, under  the  provisions  of  section  7  of  the  customs  administra- 
tive act  of  1800,  as  amended  by  section  32  of  the  tariff  act  of  1897,  does 
not  relieve  the  importer  from  liabUlty  for  the  duty  thereon,  so  as  to 
entitle  him  to  a  return  of  the  duty  paid.  The  obligation  to  pay  the  dhty 
is  incurred  by  the  act  of  importation,  and  the  Importer  is  not  relieved 
from  such  obligation  by  the  violation  of  a  different  provision  of  the  cus- 
toms law,  although  he  thereby  incurs  as  a  penalty  a  forfeiture  of  the 
entire  importati<m. 

Sl  Samb— Abandonkbnt  or  Goons. 

Section  23  of  the  customs  administrative  act  of  1890,  which  permits  an 
Importer  to  abandon  to  the  United  States  all  or  any  portion  of /the  goods 
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included  in  any  invoice,  not  less  than  10  per  cent  of  the  total  value  or 
quantity  of  the  Invoice,  and  be  relieved  from  the  payment  of  duties  on  the 
portion  so  abandoned,  applies  only  to  an^invoice  of  goods  imported  in  sucn 
condition  as  would  have  entitled  the  importer,  under  Rev.  St  |  2927,  for 
which  said  section  23  is  a  substitute,  to  claim  an  allowance  for  damaged 
goods;  and  an  importer  of  goods  not  damaged  cannot,  by  an  abandonment 
of  such  goods,  after  they  have  been  seized  by  the  government  for  an 
attempted  violation  of  the  customs  law,  relieve  himself  from  liability  for 
the  duty  thereon,  or  recover  the  duly  paid. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was  a  proceeding  to  conaemn  certain  imported  merchandise 
as  forfeited  to  the  United  States^  according  to  section  82  of  the  tariff 
act  of  July  24, 1897,  and  section  9  of  the  customs  administratiye  act 
of  June  10, 1890.    The  facts  appear  in  the  opinion. 

Arthur  M.  King,  for  the  United  Statea 
Max  J.  Kohler,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Pishel,  Adler  &  Schwartz  imported 
into  the  port  of  New  York  per  steamship  La  Normandie,  January  3, 
1898,  one  case  of  paintings  and  engravings.  The  goods  were  subject 
to  duty  at  25  per  centum  ad  valorem,  under  paragraph  403,  Tariff 
Act  1897.  Upon  entry  the  estimated  duties  (f  70.50)  were  paid.  The 
declared  value  in  the  invoice  and  entry  of  the  particular  items  was 
547.50  francs.  They  were  duly  appraised  and  returned  by  the  ap- 
praising officer  at  1,650  francs  (1316.50),  an  advance  of  over  200  per 
cent.  In  justice  to  the  importers  it  should  be  stated  that  the  valua- 
tion given  in  the  entry  was  the  price  they  actually  paid  for  the  goods, 
which  they  claim  to  have  bought  far  below  the  market  price,  and 
that  they  failed  to  add  an  additional  sum  on  the  entry  to  make  mar- 
ket value  through  the  oversight  of  a  clerk  during  a  busy  season.  In 
section  7  of  the  customs  administrative  act  of  1890,  as  amended  by 
section  32  of  the  tariff  act  of  1897,  are  found  the  following  provi- 
sions: 

*'If  the  appraised  valne  of  any  merchandise  shaU  exceed  the  value  declared 
in  the  entry  by  more  than  fifty  per  centum,  except  when  arising  from  a  mani- 
fest clerical  error,  such  entry  shall  be  held  to  be  presumptively  fraudulent, 
and  the  collector  of  customs  shaU  seize  such  merchandise  and  proceed  as  in 
case  of  forfeiture  for  violation  ot  the  customs  laws,  and  in  any  legal  proceed- 
ing that  may  result  from  such  seizure,  the  undervaluation  as  shown  by  the 
appraisal  shall  be  presumptive  evidence  of  fraud,  and  the  burden  of  proof  shall 
be  on  the  claimant  to  rebut  the  same  and  forfeiture  shall  be  adjudged  unless 
he  ShaU  rebut  such  presumption  of  fraudulent  intent  by  sufficient  evidence. 
The  forfeiture  provided  for  in  this  section  shaU  apply  to  the  whole  of  the 
merchandise  or  the  value  thereof  in  the  case  or  package  containing  the  particu- 
lar article  or  articles  in  each  invoice  which  are  undervalued." 

In  conformity  to  these  provisions  and  to  the  practice  in  such  cases, 
information  was  duly  filed,  and  monition  issued  March  15,  1808. 
The  goods  were  attached  the  next  day  by  the  marshal  in  the  hands 
of  the  collector.  On  April  5th,  the  marshal's  return,  with  proof  of 
due  publication  of  notice,  having  been  filed,  a  writ  of  venditioni 
exponas  was  Issued.    The  goods  were  sold  April  28, 1898,  for  1207.28    t 
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net,  and  that  amount  paid  to  the  clerk  of  the  court  The  importers 
did  not  appear,  nor  did  they  contest  the  proceedings,  nor  did  they 
dispute  the  right  of  the  United  States  to  a  decree  of  forfeiture.  Sub- 
sequently the  court,  upon  motion  of  the  attorneys  for  the  importers, 
amended  the  decree  of  condemnation  and  sale  so  as  to  provide  that 
the  clerk  of  the  court  pay  over  to  the  United  States  the  net  proceeds 
of  the  sale  only  on  condition  the  United  States  pay  over  to  the  im- 
porters the  sum  of  f  70.52,  being  the  amount  of  estimated  duties 
deposited  with  the  collector  upon  the  entry  of  the  undervalued  mer- 
chandise. This  was  neither  more  nor  less  than  a  decree  that  the 
importers  should  be  paid  that  sum  out  of  the  proceeds  of  the  sale. 
In  other  words,  persons  who  had  not  appeared  nor  claimed  such 
merchandise,  nor  any  part  thereof,  nor  had  in  any  way  contested 
the  case,  were  afterwards  awarded  a  part  of  the  proceeds,  because 
they  were,  as  the  court  found,  creditors  of  the  United  States.  This 
appeal  might  be  disposed  of  upon  a  discussion  of  the  procedure,  but, 
inasmuch  as  the  representative  of  the  government  has  asked  for  a 
ruling  upon  the  merits  as  a  guide  to  the  treasury  department  in 
future  proceedings,  the  point  of  practice  need  not  be  considered. 
Section  1  of  the  customs  administrative  act  of  June  10,  1890,  pro- 
vides that  all  merchandise  imported  into  the  United  States  shall,  for 
the  purpose  of  this  act,  be  held  to  be  the  property  of  the  person  to 
whom  the  merchandise  may  be  consigned.  Fishel,  Adler  &  Schwartz 
were  the  consignees,  and  it  is  not  disputed  that  they  were  the  own- 
ers. The  tariff  act  provides  that  there  shall  be  levied,  collected,  and 
paid  upon  all  articles  imported  from  foreign  countries  the  duties 
prescribed  in  the  schedules.  Fishel,  Adler  &  Schwartz  were  the  per- 
sons who  imported  the  merchandise  in  question,  and  "by  that  act  of 
importing  an  obligation  to  pay  the  duties  is  incurred.  The  obliga- 
tion springs  out  of  the  statutes  which  impose  duties."  Stockwell 
V.  U.  S.,  13  Wall.  531,  20  L.  Ed.  491.  It  is  not  disputed  that  the 
170.52  which  the  importers  paid  on  account  of  duties  was  less  than 
the  25  per  cent,  ad  valorem  which  the  tariiff  act  required.  When  the 
importers  paid  the  #70.25,  therefore,  they  paid  it  as  a  debt  owing 
from  them  to  the  United  States.  What  subsequent  occurrence  has 
relieved  them  from  the  obligation  to  pay  the  debt  they  incurred 
when  they  caused  these  foreign  goods  to  be  imported?  Certainly 
not  the  undervaluation,  or  proceedings  thereon  under  section  32  of 
the  act  of  1897,  quoted  supra.  That  provides  only  for  a  penalty  to 
be  exacted  when  the  importer  fraudulently  undervalues  his  goods. 
The  fact  that  such  penalty  involves  a  forfeiture  of  the  whole  package 
undervalued  is  in  no  way  inconsistent  with  the  other  provision  of 
statute  which  requires  the  importer  to  pay  duty,  ^importation*'  and 
"fraudulent  undervaluation"  are  two  distinct  acts.  The  doing  of 
the  one  act  makes  the  importer  a  debtor  to  the  government  for  the 
amount  of  duties,  the  doing  of  the  other  act  makes  him  lose  his 
goods;  but  there  is  nothing  in  the  language  of  section  32  which 
can  be  construed  as  a  remission  of  the  obligation  to  pay  duties  in 
any  event  We  find  nothing  in  the  numerous  authorities  cited  by 
both  sides  which  conflicts  with  this  interpretation  of  the  sections 
now  before  us.    No  question  is  presented  here  as  to  whether  the 
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government  can  exact  duty  on  articles  whose  importation  it  has 
prohibited,  nor  whether,  nnder  the  statutes,  it  can  exact  two  penal- 
ties for  the  same  offense,  can  collect  an  additional  or  penal  duty  un- 
der one  section,  and  forfeit  the  goods  under  another  for  the  same 
act  of  undervaluation.  On  the  contrary,  we  have  the  one  section 
requiring  payment  of  duties  as  an  incident  of  importation,  and  the 
other  imposing  forfeiture  as  the  penalty  for  undervaluation.  The 
district  judge  was  evidently  misled  by  an  opinion  of  the  attorney 
general,  as  will  be  apparent  from  the  following  excerpt  from  the 
brief  memorandum  of  opinion  filed  upon  amendment  of  the  decree: 

"The  government  gets  the  benefit  of  the  duties  presumably  In  the  price  re- 
ceived on  the  sale  of  them;  so  that  there  Is  no  presumptive  loss  of  duties. 
After  such  a  decree,  I  do  not  think  the  duties  could  be  liquidated  or  collected  of 
the  Importer,  who,  by  not  claiming  them,  virtually  abandoned  them  as  allowed 
to  do  under  the  act  of  June  10,  1890.    21  Op.  Attys.  Gen.  326." 

There  is  no  doubt  as  to  the  soundness  of  this  conclusion  if  the 
premises  are  correctly  stated.  If  the  statute  allows  the  importer 
to  abandon  his  goods,  and  thereupon  relieves  him  from  the  payment 
of  duty  thereon,  of  course  the  government  cannot  collect  duty;  and, 
if  the  customs  officers  have  collected  it,  the  importer  may  by  proper 
proceedings  secure  its  return.  But  the  difficulty  is  that  there  seems 
to  be  no  such  provision  in  the  statutes.  The  opinion  of  the  attorney 
general,  under  date  of  April  10,  1896,  addressed  to  the  secretary  of 
the  treasury,  is  as  follows: 

"You  ask  me  whether  an  importer  of  goods,  no  part  of  which  is  damaged, 
may  be  relieved  from  the  payment  of  the  duties  on  any  portion  (not  less  Uian 
10%  In  value  or  quantity)  of  his  invoice  by  abandoning  it  to  the  United  States. 
In  my  opinion,  the  operation  of  this  section  is -not  confined  to  damaged  goods, 
and  it  is  not  the  intent  of  congress  that  the  United  States  should  in  any  case 
exact  as  duties  an  amount  greater  than  the  values  of  the  property  imported. 
Your  question  Is,  therefore,  answered  in  the  affirmative."  21  Op.  Attys.  Gen. 
326. 

The  section  referred  to  is  section  23  of  the  customs  administrative 
act  of  1890.  It  has  been  amended  by  the  act  of  May  17,  1898  (30 
Stat.  417),  so  as  to  add  a  clause  providing  that  abandoned  mer- 
chandise shall  be  delivered  by  the  importer  in  compliance  with  the 
direction  of  the  chief  officer  of  customs,  but  in  all  other  respects  it 
remains  unchanged.    The  section  reads  as  follows:  . 

"That  no  aUowance  for  damage  to  goods,  wares  and  merchandise  imported 
into  the  United  States  shaU  hereafter  be  made  in  the  estimation  apd  liquidation 
of  duties  thereon,  but  the  importer  thereof  may  within,  ten  days  after  entry 
abandon  to  the  United  States  all  or  any  portion  of  goods,  wares  and  merchan- 
dise included  in  any  invoice  and  be  relieved  from  the  payment  of  the  duties  on 
the  portion  so  abandoned.  Provided,  that  the  portion  so  abandoned  shall 
amount  to  ten  per  cent  or  over  of  the  total  value  or  quantity  of  the  invoice." 

This  section  takes  the  place  of  the  old  provision  of  the  Revised 
Statutes  as  to  damage  allowance  (section  2927),  which  by  the  act  of 
1890  is  expressly  repealed;  and  it  is  apparent  on  the  face  of  the  act 
that  the  only  importer  to  whom  the  privilege  of  albandonment  and 
relief  from  payment  of  duties  is  accorded  is  the  "importer  thereof; 
i.  e.  of  goods,  wares,  and  merchandise  imported  in  such  condition  as  . 
would  have  entitled  him,  under  the  repealed  siection,  to  claiD^  an      i 
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allowance  for  damages.  The  opinion  of  the  attorney  general  refers 
to  no  authority,  and  presents  no  argument  in  support  of  his  con- 
struction, which  seems  not  warranted  by  the  language  of  the  section 
referred  to.  We  do  not  find  in  it  sufficient  auSiority  for  the  con- 
clusion embodied  in  the  decree  of  the  district  court,  which  is,  there- 
fore, reversed,  with  costs  of  this  appeal,  and  cause  remanded,  with 
instructions  to  decree  in  conformity  to  this  opinion. 


WM.  J.  MAT?HBSON  &  00.,  Limited,  v.  UNITED  STATES. 

(Oircult  Oonrt,  S.  D.  New  York.    December  19,  1899.) 

No.  i;520. 

OusTOMS  Duties— Alizarine  Black. 

Alizarine  black  is  properly  dassifled  under  Act  1890,  par.  478,  of  the  free 
list,  and  not  under  paragraph  18,  as  a  coal-tar  color  not  specially  provided 
for. 

Everit  Brown,  for  complainant. 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  merchandise  in  ques- 
tion, "Alizarine  Black,"  was  classified  for  duty,  under  paragraph 
18  of  the  act  of  1890,  at  35  per  cent,  ad  valorem,  as  a  "coal-tar  color 
or  dye,  ♦  ♦  ♦  not  specially  provided  for  in  this  act,"  and  claimed 
as  free,  under  paragraph  478  of  the  same  act,  as  a  "dye  commer- 
cially known  as  ^Alizarine  Black.' "  This  merchandise  is  of  tilie  same 
character  as  that  considered  in  No.  1,201,  between  the  same  par- 
ties, reported  in  90  Fed.  276,  and  the  testimony  in  that  case  has  been 
stipulated  into  this  case.  I  am  satisfied  that  the  additional  evidence 
taken  herein  is  not  such  as  to  justify  a  modification  of  the  views  ex- 
pressed in  the  opinion  in  No.  1,201,  concurred  in  in  the  subsequent 
cases  of  U.  S.  v.  Sehlbach,  33  C.  C.  A.  277,  90  Fed.  798,  and  Klipstein 
V.  U.  S.  (0.  0.)  91  Fed.  520,  The  decision  of  the  board  of  general  ap- 
praisers is  reversed,  for  the  reasons  stated  in  said  opinion. 


KAUFFMANN  BROS.  v.  UNITED  STATES. 
(Circuit  Court,  S.  D.  New  York.    December  19,  1809.) 

No.  2,993. 

CusTOics  Duties— Fi8R  in  Tins. 

Fish  In  tins,  pickled  with  vinegar,  and  known  as  "Bismarck  herrings,** 
are  dutiable  under  Act  1897,  par.  258,  under  the  provision  for  "aU  other 
fish  except  shellfish,  in  tin  packages,"  at  30  per  cent  ad  valorem,  and  not 
as  "pickled  herrings,"  at  one-half  of  one  cent  per  pound. 

Appeal  by  the  importers  from  a  decision  of  the  board  of  general 
appraisers,  which  affirmed  the  assessment  of  duty  by  the  collector 
upon  the  importations  in  question. 

Hatch  &  Wickes,  for  importers. 
D.  Prank  Uoyd,  Asst.  U.  S.  Atty* 
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TOWNSEND,  District  Judge  (orally).  The  board  of  general  ap- 
praisers have  correctly  found  that  the  gooda  in  question  are  fish  in 
tins,  pickled  with  vinegar,  and  known  as  '^Bismarck  herrings."  They 
were  classified  for  duty  under  paragraph  238  of  the  act  of  1897, 
under  the  provision  for  ''all  other  fish  (except  shellfish),  in  tin  pack- 
ages," at  30  per  cent  ad  valorem.  The  importers  protested,  claim- 
ing that  they  were  dutiable  as  ''pickled  herrings,"  at  one-half  of 
one  cent  per  pound.  The  board  of  general  appraisers  cited  the  de- 
cision of  Judge  Lacombe  in  Re  Johnson  (G.  G.)  56  Fed.  822,  and  af- 
firmed the  decision  of  the  collector.  I  think  congress  intended,  by 
the  provision  for  a  duty  of  30  per  cent,  on  "all  other  fish,  in  tin 
packages,"  to  provide  that  any  fish  imported  in  such  packages  should 
pay  the  duty  of  30  per  cent.,  irrespective  of  the  kind  of  fish  therein. 
As  Judge  Lacombe  says  in  the  Johnson  Case,  "the  apparent  inten- 
tion is  not  so  much  to  lay  the  duty  on  fish,  but  to  lay  the  duty  upon 
the  tin  cans  that  brought  the  fish  in."  The  decision  of  the  board  of 
general  appraisers  is  affirmed. 


WELLS,  FARGO  &  CO.  v.  UNITED  STATES. 

(Circuit  Court,  8.  D.  New  York.    December  28,  1880.) 

No.  2.720. 
Customs  Duties— Napkins. 

VThere  napkins  and  tablecloths  are  substantially  embroidered,  they  are 
properly  assessed  for  duty  under  Act  1894,  par.  276,  as  articles  em- 
broidered by  hand  or  machinery,  at  60  per  cent,  ad  valorem. 

Appeal  by  Wells,  Fargo  &  Co.  from  a  decision  of  the  board  of 
general  appraisers  which  affirmed  the  action  of  the  collector  in 
assessing  duty  apon  the  importations  in  qnestion. 

Hatch  &  Wickes,  for  importers. 
Henry  O.  Piatt,  Asst  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  merchandise  In  ques- 
tion comprises  certain  napkins  and  tablecloths,  assessed  for  duty 
under  the  provisions  of  paragraph  276  of  the  act  of  1894,  as  "arti- 
cles embroidered  by  hand  or  machinery,  composed  of  flax,"  n.  s. 
p.  f.,  at  50  per  cent,  ad  valorem.  The  importers  protested,  claim- 
ing that  they  were  dutiable  at  35  per  cent,  ad  valorem,  under  para- 
graph 277  of  said  act,  as  '^manufactures  of  fi^x"  n.  s.  p.  f.  The 
contention  of  counsel  for  the  importers  that  the  embroidery  is  in- 
significant is  not  sustained  by  the  proof.  The  articles  are  sub- 
stantially embroidered, — in  some  cases  with  a  monogram;  in  oth- 
ers, with  a  crest  and  initial.  The  decision  of  the  board  of  general 
appraisers  is  affirmed. 
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CLEARY  &  CO.  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    December  28,  1899.) 

No.  2,069. 
Customs  Dutibs— Hoses. 

Where  merchandise  comprised  certain  roses  claimed  as  free  under  Act 
1894,  par.  587,  as  plants  known  as  **nur8ery  stock,*'  they  were  properly 
assessed  under  paragraph  234^  of  said  act  as  plants  used  for  forcing  under 
glass  as  cut  flowers. 

Appeal  by  Oleary  &  Go.  from  a  decision  of  the  board  of  appraisers 
affirming  the  classification  by  the  collector  of  the  merchandise  in 
question. 

W.  Wickham  Smith,  for  importers. 
Henry  O.  Piatt,  Asst.  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  merchandise  herein 
comprises  certain  roses  claimed  as  free  under  jxaragraph  587  of  the 
act  of  1894  as  ''plants,  trees,  shrubs,  etc.,  commonly  known  as  'nur- 
sery stock,^*'  and  assessed  for  duty  under  the  provisions  of  para- 
graph 234^  of  said  act  as  "plants  used  for  forcing  under  glass  for 
cut  flowers  or  decorative  purposes"  at  10  per  cent,  ad  valorem.  The 
appraiser  reported  the  merchandise  as  "forcing  plants."  The  single 
witness  produced  on  behalf  of  the  importers  admitted  that  he  knew 
nothing  about  this  specific  importation.  Upon  the  report  of  the  ap-' 
praiser  the  board  overruled  the  protest  The  decision  of  the  board 
of  general  appraisers  is  affirmed. 


MBBGK  V.  UNITED  STATES. 
(Circuit  Ck)urt,  S.  D.  New  York.    I/ecember  28>  1890.) 

No.  2,533. 

1.  Customs  Duties— Bottles. 

Bottles  holding  not  more  than  one  pint  of  free  goods,  and  those  subject 
to  a  specific  duty,  are  free. 

2.  Same. 

Bottles  holding  more  than  one  pint  of  merchandise  subject  to  an  ad  valo- 
rem duty  are  not  themselves  subject  to  duty. 

Appeal  by  one  Merck  from  a  decision  of  the  board  of  general  ap- 
praisers which  affinQed  the  action  of  the  collector  in  assessing  duty 
upon  the  importations  in  question. 

Everit  Brown,  for  importer. 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

TOTVNSEND,  District  Judge  (orally).  The  articles  in  question 
are  bottles  holding,  respectively,  more  and  not  more  than  one  pint, 
and  holding  various  kinds  of  merchandise,  some  free,  some  subject 
to  a  specific  duty,  and  some  subject  to  an  ad  valorem  duty.  The  im- 
porter admits  that,  as  to  the  botfles  holding  not  more  than  one 
pint,  the  duty  assessed  under  paragraph  88  of  the  act  of  1894  is 
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correct.  All. the  qnestions  herein  as  to  bottles  holding  not  more 
than  one  pint  have  been  disposed  of  by  the  courts.  That  the  bottles 
holding  free  goods  and  those  snbject  to  a  specific  dntj  are  free  is 
decided  in  U.  S.  v.  Leggett,  13  C.  C.  A.  448,  66  Fed.  300,  and  the 
cases  below  cited;  that  the  bottles  holding  merchandise  snbject  to 
an  ad  valorem  duty  are  not  themselves  subject  to  duty  is  decided  in 
U.  S.  V.  Dickson,  19  C.  0.  A.  428,  73  Fed.  195,  and  U.  S.  v.  Ross,  33 
G.  C.  A.  361,  91  Fed.  108.  The  decision  of  {he  board  of  general  ap- 
praisers is  affirmed  as  to  the  bottles  holding  more  than  one  pint, 
and  reversed  as  to  those  holding  not  more  than  one  pint. 


UNITED  STATES  v.  DANA  et  aL 

(Circuit  Oourt  of  Appeals,  Second  Circuit    January  6,  1000.) 

No.  69. 

1.  Customs  DaTiEs— Classification — Similarity  of  Use. 

To  constitute  similarity  in  use,  within  the  meaning  of  the  similitude 
clause  of  the  tariff  act  of  1S94  (section  4),  which  will  require  a  nonenumer- 
ated  article  to  be  classified  with  one  enumerated,  the  uses  of  the  two  need 
not  be  identical  or  interchangeable. 

8L  Same— Fbrrochromb. 

Ferrochrome,  which  is  a  product  obtained  by  smelting  chromic  ore,  is 
dutiable  under  paragraph  110  of  the  tariff  act  of  1894,  by  reason  of  its 
similarity  in  use  to  ferromanganese,  covered  by  such  paragraph,  and  not 
under  section  3.  as  a  manufactured  article  not  enumerated  or  provided  for, 
both  articles  being  used  In  the  manufacture  of  steel,  to  produce  a  tough, 
hard  quality,  the  former  when  the  iron  ore  contains  an  excess  of  phos- 
phorus, and  the  latter  when  it  shows  an  excess  of  sulphur. 

Appeal  from  the  Circnit  Court  of  the  Uiiited  States  for  the  Southern 
District  of  New  York. 

Chas.  D.  Baker,  for  the  United  States. 
Wm.  Wickham  Smith,  for  appellees. 

Before  WAMACE,  lAOOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  involves  the  dutiable 
dassiflcation,  under  the  tariff  act  of  1894,  of  ^ferrochrome,"  a  prod- 
uct obtained  by  smelting  chromic  ore,  and  used  in  the  manufacture 
of  steel. 

The  importations  were  classified  by  the  collector  under  section  3 
of  the  act,  as  'Manufactured  articles  not  enumerated  or  provided  for," 
and  subjected  to  duty  at  20  per  centum  ad  valorem.  Upon  an  appeal 
by  the  importers,  the  board  of  general  appraisers  affirmed  the  action 
of  the  collector,  and  the  circuit  court  reversed  that  decision.  91  Fed. 
522.  The  circuit  court  held  that  the  articles  should  have  been  classi- 
fied under  paragraph  110,  which  imposes  duty  upon  ferromanganese 
at  the  rate  of  four  dollars  per  ton;  the  ground  of  the  decision  being 
that  ferrochrome  and  ferromanganese  are  similar  articles  in  the 
uses  to  which  they  are  applied,  and,  as  the  former  was  unenumerated, 
it  was,  by  force  of  section  4,  by  similitude,  subject  to  the  duty  imposed 
on  ferromanganese.    As  the  importers  have  not  appealed  from  the 
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decision  of  the  circuit  court,  and  as  it  is  not  disputed  that  ferro- 
chrome  is  a  manufactured  article,  not  specifically  enumerated  or  pro- 
vided for  in  the  act,  the  single  question  is  whether  there  is  a  simili- 
tude between  the  articles  ferrochrome  and  ferromanganese,  within 
the  meaning  of  section  4,  which  prescribes  that  any  nonenumerated 
article  "which  is  similar  either  in  material,  quality  or  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  article  enumerated  in  this  act 
as  chargeable  with  duty,  shall  pay  the  same  rate  of  duty  which  is 
levied  on  the  enumerated  article  which  it  most  resembles  in  any  of 
the  particulars  before  mentioned." 

Upon  the  appeal  from  the  decision  of  the  board  of  general  apprais- 
ers no  further  evidence  was  taken,  and  the  case  was  heard  upon  the 
evidence  which  was  adduced  before  the  board.  There  is  no  conflict 
in  that  evidence,  but  the  court  below  differed  from  the  board  in  the 
conclusion  to  be  deduced  from  the  undisputed  facts. 

It  appears  that  both  articles  are  used  in  the  process  of  producing 
extra  tough,  hard  metal,  their  distinct  use  being  as  an  admixture 
with  the  iron  ore  which  is  to  be  converted  into  steel.  In  one  sense, 
they  are  used  interchangeably;  that  is,  both  articles  are  used  side  by 
side,  the  one  being  selected  when  the  iron  ore  has  an  excess  of  phos- 
phorus, and  the  other  when  it  has  an  excess  of  sulphur.  According 
to  the  testimony,  when  the  analysis  of  the  base  shows  an  excess  of 
phosphorus  the  ferrochrome  is  used,  because  it  neutralizes  the  action 
of  the  phosphorus;  and  when  it  shows  an  excess  of  sulphur  the 
manganese  is  used,  because  it  eliminates  the  sulphur.  The  testimony 
suggests,  also,  that  the  two  articles  are  sometimes  used  inter- 
changeably in  another  sense.  They  come  in  different  grades,  ranging 
from  20  to  80  per  cent,  in  the  quantity  of  pure  chromium  or  manganese 
contained  in  the  article.  The  testimony  suggests  that  a  low  grade 
of  ferrochrome  is  sometimes  used  as  a  substitute  far  ferromanganese. 
The  board  of  general  appraisers  apparently  did  not  so  understand 
the  testimony,  and  we  are  not  able  to  satisfy  ourselves  that  it  should 
be  so  understood.  The  question,  then,  is,  no  similarity  in  other  re- 
sx)ects  being  shown,  whether  the  similarity  in  use,  notwithstanding 
the  differences  in  the  mode  of  use  of  the  two  articles,  establishes  their 
similarity  in  the  sense  of  action. 

The  terms  of  the  section  are  satisfied  if  the  use  to  which  the  two 
articles  are  adapted  is  similar,  although  in  other  i^rticulars  there 
may  be  no  similarity  between  tiiem.  The  use  referred  to  is  the  "em- 
ployment or  effect  in  producing  results."  Murphy  v.  Amson,  96  XJ.  S. 
133,  24  L.  Ed.  773.  In  Pickhardt  v.  Merritt,  132  U.  S.  258, 10  Sup.  Ct. 
80,  33  L.  Ed.  353,  where  one  of  the  questions  was  as  to  the  similitude 
between  certain  imported  dyes  and  ^'aniline  dyes,"  the  court  instructed 
ihe  jury  that  the  mere  application  of  the  two  articles  *to  the  dyeing 
of  fabrics  does  not  create  the  similitude,  but,  if  there  was  a  similitudp 
in  the  mode  of  use,  a  similitude  in  the  same  kind  of  dyeing,  producing 
the  same  colors  in  substantially  the  same  way,  so  as  to  take  the 
place  of  aniline  dyes  in  use,  there  would  be  a  similitude  in  use.'*  The 
supreme  court  approved  that  instruction.  In  the  present  case  the 
two  articles  are  used  in  the  treatment  of  iron  ore  to  produce  a  steel 
of  peculiar  properties.    It  would  seem  that  similitude  between  two 
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articles  is  established  when  the  predominant  use  of  both  is  to  effect 
in  a  particular  art  or  process  the  same  concrete  result.  However 
that  may  be,  there  is  in  the  present  case  a  closer  criterion  of  simi- 
larity. The  use  of  both  is  to  effect  in  the  smelting  of  iron  ore  the 
elimination  of  objectionable  properties,  and  in  accomplishing  this  re- 
sult one  is  the  equivalent  of  the  other.  Moreover,  the  subordinate  re- 
sult effected  by  each  resembles  that  of  the  other.  The  result  accom- 
plished by  the  ferrochrome  in  counteracting  the  phosphorus  in  the 
ore  is  analogous  to  that  of  the  ferromanganese  in  counteracting  the 
sulphur.  The  uses  of  the  two  articles,  though  not  identical,  are 
affiliated.  The  section  does  not  require  identity,  but  is  satisfied  by 
similarity  in  uses. 

We  conclude  that  similitude,  within  the  meaning  of  the  section, 
is  established  by  the  evidence,  and  that  the  decision  of  the  circuit 
court  was  correct. 


MASTIN  V.  MASTIN. 

(Olrcidt  Court,  W.  D.  Missouri,  W.  D.    February  1,  1900.) 

No.  I,d88. 

Intbkkal  Rbvbnus— Instruments  Rbquirtko  Staup— Debd  of  Relbasb  bt 
Kecbiveb. 

A  deed  of  release,  executed  by  a  receiver  appointed  for  a  partnership 
to  the  partners,  on  the  termination  of  the  receivership,  pursuant  to  aor 
order  of  the  court,  made  on  final  decree,  winding  up  the  administration 
of  the  estate,  is  but  a  formal  evidence  of  the  transfer  which  results  by 
operation  of  law,  and  is  not  a  conveyance,  which  requires  a  stamp,  under 
the  war  revenue  act  of  1898. 

On  Application  by  Receiver  for  Instructions. 

Karnes,  Hagerman  &  Krauthoff,  for  complainant 
T.  L.  Frank  Jones,  for  defendant. 

PHILIPS,  District  Judge.  The  receiver,  Hugh  0.  Ward,  hereto- 
fore appointed  by  the  court  in  the  above-entitled  cause,  on  the  final 
decree  of  the  court  winding  up  the  administration  of  said  estate, 
being  required  to  execute  a  deed  of  release  back  to  the  above-named 
parties,  has  submitted  to  this  court  for  its  ruling  the  question  as 
to  whether  or  not,  under  the  internal  revenue  laws  of  the  United 
States,  he  is  required  to  place  upon  such  deed  of  release  revenue 
stamps,  and,  if  so,  to  what  extent  The  provision  of  the  revenue  law 
is  as  follows: 

"Conveyance:  Deed,  Instrument,  or  writing,  whereby  any  lands,  tenements, 
or  other  realty  sold  shall  be  granted,  assigned,  transferred,  or  otherwise  con- 
veyed to,  or  vested  In,  the  purchaser  or  purchasers,  or  any  other  person  or  per- 
sons, by  his,  her,  or  their  direction,  when  the  consideration  or  value  exc^s 
one  hundred  dollars  and  does  not  exceed  five  hundred  doUars,  fifty  cents;  and 
for  each  additional  five  hundred  dollars  or  fractional  part  thereof  in  excess  of 
five  hundred  doUars,  fifty  cents." 

Whatever  may  be  said  in  respect  of  the  controlling  words  in  said 
section,  it  clearly  enough  applies  alone  to  the  instance  of  a  sale  and 
transfer  of  property  to  a  purchaser  between  whom  something  of 
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value  invested  in  and  belonging  to  the  grantor  passes  to  the  grantee, 
whereby  the  grantee  receives  a  benefit  capable  of  estimation  in  money 
value.  In  thiB  case,  upon  the  petition  of  one  of  the  partners,  for 
the  purpose  of  winding  up  the  co-partnership,  the  partnership  estate 
was  placed  in  custodia  legis,  and  a  receiver  was  appointed  solely 
for  the  purpose  of  administration.  By  the  decree  of  the  court  grant- 
ing the  injunction  and  appointing  the  receiver,  the  co-partners  were 
required  to  place  their  title  to  tiie  property  in  the  receiver.  This 
was  merely  for  the  purpose  and  convenience  of  judicial  administra- 
tion. No  valuable  consideration  passed  from  the  receiver  to  the 
grantors.  Without  such  order  of  court,  and  without  such  convey- 
ance, by  operation  of  law,  under  the  decree  of  the  court  appointing 
the  receiver,  the  right,  title,  and  interest  of  the  parties  passed  to, 
and  vested  in,  the  receiver  pendente  lite,  which  would  have  enabled 
the  receiver,  under  the  order  and  direction  of  the  court,  to  make 
sales  and  conveyances  of  the  property.  Such  deeds  by  the  receiver 
unquestionably  would  have  required  the  requisite  revenue  stamp. 
The  conveyances  made  by  the  parties  to  the  receiver,  in  compliance 
with  the  order  of  the  court,  were  essentially  conveyances  in  invitum 
on  the  part  of  the  grantors,  and  were  essentially  conveyances  made 
by  operation  of  law,  solely  for  the  better  convenience  and  purposes 
of  administration  pendente  lite.  It  is  unlike  the  instance  of  a  con- 
veyance by  the  owner  of  property  to  a  designated  trustee  to  hold 
in  trust  for  the  security  of  a  beneficiary,  under  which  a  deed  ter- 
minating such  trust,  and  revesting  the  title,  "should  be  stamped 
according  to  the  amount  required  on  the  trust  deed  that  is  released 
or  terminated."  But  in  the  case  under  consideration  the  transfer 
of  the  title  to  the  receiver  was  but  supplemental  and  ancillary  to 
the  transfer  by  operation  of  law  under  the  decree,  and  was  not  made 
for  the  better  security  of  any  designated  dpbt  or  claim.  Thei^efore, 
on  the  final  decree  of  the  court,  after  the  purposes  of  the  judicial 
proceeding  were  accomplished,  the  court  could  have  decreed  lie  title 
thus  vested  in  the  receiver  back  to  the  co-partners,  and  the  title  would 
have  revested  by  simple  operation  of  the  decree  in  them.  In  such 
case,  there  could  be  no  pretense  that  such  reinvestiture  constituted  a 
conveyance,  within  the  meaning  of  the  revenue  law.  The  fact  that 
the  court,  in  addition*  to  the  decree  itself,  made  the  further  provision 
or  requirement  that  the  receiver  should  remise  and  release  to  the 
parties  this  title  taken  in  custodia  legis,  ought  not  to  produce  a  differ- 
ent result,  in  so  far  as  the  revenue  laws  are  concerned.  In  such  case 
no  consideration  passes  from  the  grantees  to  the  grantor.  The  re- 
ceiver receives  nothing,  and  the  grantees  pay  nothing.  And,  in  the 
judgment  of  the  court,  it  is  not  within  either  the  letter  or  the  spirit 
of  said  provision  of  the  revenue  law  that  such  transfers  come  within 
the  purview  of  sales  and  purchases  contemplated  by  the  act.  In 
such  case  the  receiver  has  no  discretion  but  to  obey  the  decree  of  the 
court.  And,  as  he  is  but  the  "right  arm"  of  the  court,  he  but  acts  in 
the  retransfer  as  the  instrument  of  the  court;  and  when  the  deed  is 
executed  the  grantees  but  receive  what,  in  law  and  equity,  is  their 
own,  and  it  would  be  unconscionable  to  exact  of  either  a  tax  upon 
such  deed. 
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UNITED  STATES  v.  HADLET. 
(Gbvolt  Oourt,  D.  Washington,  N.  D.    January  80,  1000.) 

L  Obiminal  Law— Jurisdtctiok. 

An  offense  committed  upon  an  Indian  reservation  within  a  state  la  not 
cognizable  in  a  federal  court,  under  Act' Cong.  March  3,  1885  (1  Supp.  Rev. 
St  U.  S.  [2d  Ed.]  482),  unless  the  offender  is  an  Indian. 

1L  Ihdians— Balf-Breedb. 

Half-hreeds  who  never  receive  recognition  from  their  white  parents, 
but  are  left  to  be  nurtured  during  childhood  by  Indian  relatives,  and  live 
as  savages,  and  are  subjects  of  governmental  care,  have  the  status  of 
Indians. 

8L  Same— Citizenship— Jurisdiction. 

Children  bom  in  lawful  wedlock  within  the  United  States,  the  father 
being  a  white  man  and  a  citizen  of  the  United  States,  and  the  mother  an 
Indian  woman  who  has  adopted  the  habits  of  civilized  life  and  lives  apart 
from  her  tribe,  are  by  virtue  of  Const  Amend,  art  14,  and  Rev.  St.  § 
1992,  citizens  of  the  United  States,  and  their  status  is  not  changed  by  resi- 
dence upon  an  Indian  reservation  and  receiving  allotments  of  Indian  land. 
Half-breeds,  who  are  citizens  by  birth,  cannot  be  brought  to  trial  in  the 
federal  courts,  under  a  statute  which  limits  the  Jurisdiction  to  offenses 
committed  by  Indians. 

Indictment  for  larceny  upon  an  Indian  reservation.  Heard  on  de- 
murrer to  indictment.    Demurrer  sustained. 

Charles  E.  Claypool,  Asst.  U.  S.  Atty. 
Edward  Whitson,  for  defendant. 

HANFORD,  District  Judge.  The  demurrer  raises  the  question 
whether  this  case  is  cognizable  in  this  court.  The  ninth  section  of 
the  act  of  congress  making  appropriations  for  the  current  and  con- 
tingent expenses  of  the  Indian  department,  etc.,  approved  March  3, 
1885  (1  Supp.  Rev.  St.  U.  S.  [2d  Ed.]  p.  482),  provides  that: 

"All  Indians  committing  upon  the  person  or  property  of  another  Indian  or 
other  person  any  of  the  following  crimes,  namely,  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary  and  larceny  within  any  territory 
of  the  United  States,  and  either  within  or  without  an  Indian  reservation,  shall 
be  subject  therefor  to  the  laws  of  such  territory  relating  to  said  crimes,  And 
shall  be  tried  therefor  In  the  same  courts  and  in  the  same  manner  and  shall 
be  subject  to  the  same  penalties  as  are  all  other  persons  charged  with  the 
commission  of  said  crimes,  respectively;  and  the  said  courts  are  hereby  given 
jurisdiction  of  all  such  cases;  and  all  such  Indians  committing  any  of  the 
above  crimes  against  the  person  or  property  of  another  Indian  or  other  person 
within  the  boundary  of  any  state  of  the  United  States,  and  within  the  limits 
of  any  Indian  reservation,  shall  be  subject  to  the  same  laws,  tried  in  the  same 
courts  and  in  the  same  manner,  and  subject  to  the  same  penalties  as  are  all 
other  persons  committing  any  of  the  above  crimes  within  the  exclusive  juris- 
diction of  the  United  States.'' 

The  indictment  charges  that  the  defendant  is  an  Indian,  and  this 
allegation  is  material  and  necessary  to  bring  the  case  within  the 
purview  of  the  statute,  and  therefore  essential  to  the  jurisdiction 
of  the  court.  The  defendant  denies  that  he  is  an  Indian,  and  on 
that  ground  disputes  the  jurisdiction  of  the  court  to  deal  with  him 
for  the  ofPense  charged;  and  for  the  purpose  of  submitting  the  real 
question  in  the  case,  as  a  question  of  law,  for  the  court  to  decide^ 
it  has  been  stipulated  as  follows: 
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"It  is  agreed  that  the  parents  of  the  defendant  were  married  under  the  laws 
of  the  territory  of  Washington  in  1873;  that  the  father  is  a  white  man,  and 
a  naturalized  citizen  of  the  United  States,  and  that  the  mother  is  an  Indian, 
and  a  member  of  the  Yakima  tribe  of  Indians;  that  the  defendant  was  born 
off  the  reservation,  in  the  county  of  Yalcima,  and  went  there  with  the  parents 
to  reside  in  1881,  where  he  now  resides;  that  he  has  received  land  as  an  al- 
lotment under  the  act  of  congress  pf  1887,  has  his  patent  therefor,  and  is  now 
holding  said  land.*' 

To  interpret  and  apply  the  act  of  1885,  above  quoted,  correctly, 
according  to  the  intent  of  congress,  when  dealing  with  persons  of 
mixed  blood  charged  with  the  conunission  of  any  of  the  offenses 
enumerated,  within  a  state,  it  is  necessary  to  consider  all  the  facts 
and  conditions  affecting  the  status  of  the  accused  person,  as  well 
as  the  facts  in  regard  to  the  blood  of  his  parents.  It  is  a  matter 
of  common  knowledge,  and  therefore  within  the  judicial  knowledge 
of  the  court,  that  in  some  instances  the  C^alf-breed  children  of  un- 
married Indian  mothers  never  do  have  recognition,  support,  or  care 
from  their  fathers,  but  are  left  to  be  nurtured  during  childhood  by 
the  mothers  and  their  people  only.  They  grow  up  among  Indians, 
and  live  as  Indians,  and  are  as  much  the  subject  of  governmental 
concern  as  Indians  of  full  blood.  Another  class  of  Indian  half- 
breeds  are  born  under  the  sanction  of  marriage,  the  father  being 
a  white  man  and  a  citizen,  and  maintaining  an  independent  home; 
and  the  mother,  although  an  Indian,  is  by  her  marriage,  and  adop- 
tion of  the  habits  of  civilized  life,  entirely  separated  from  her  Indian 
tribal  relatives.  The  half-brec^  children  of  such  parents,  bom 
within  the  United  States,  reared  and  educated  as  other  children  of 
citizens,  are  by  the  provisions  of  the  fourteenth  amendment  to  the 
constitution,  and  by  section  1992,  Bev.  St.,  made  citizens  of  the 
United  States,  and  are,  in  the  eyes  of  the  law,  entitled  to  all  the 
rights,  privileges,  and  immunities  of  other  citizens;  and  they  are 
as  distinct  from  the  other  class  of  half-breeds  which  I  have  de- 
scribed as  any  other  civilized  people  are  distinct  from  savages.  It 
is  not  compatible  with  their  rights  and  dignity  ^as  citizens  that  they 
should  be  amenable  to  laws  applicable  to  Indians  only.  I  hold 
that  the  statute  of  1885  must  be  understood  as  having  reference  to 
the  actual  legal  status  of  the  offender,  and  that  the  facts  as  to  the 
blood  of  their  parents  are  not  to  be  considered  in  the  determination 
of  the  question  whether  they  are  Indians,  within  the  meaning  of 
the  statute,  except  in  so  far  as  blood  fixes  their  legal  status.  Ac- 
cording to  the  admitted  facts,  the  defendant  in  this  case  is  by  law 
given  the  legal  status  of  his  father,  and  is  by  birth  a  citizen  of 
the  United  States;  and  I  hold  that  he  is  not  subject  to  indictment 
and  trial  in  this  court  for  an  offense  which  is  cognizable  in  this 
court  only  when  committed  by  an  Indian.  The  status  of  the  de- 
fendant was  fixed  by  the  circumstances  of  his  birth,  and  could  not 
be  changed  by  his  subsequent  residence  upon  an  Indian  reservation, 
and  receiving  and  holding  an  allotment  of  Indian  lands.  Whether 
the  allotment  was  lawful  or  otherwise  is  a  question  which  cannot 
be  determined  in  this  proceeding,  and  I  consider  that  it  is  immate- 
rial, because  the  action  of  the  ofiicers  of  the  Indian  department  in 
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making  the  aDotment  to  him  could  not  have  the  effect  to  deprive 
him  of  his  birthright  as  the  son  of  a  white  man,  and  a  citizen  of  the 
United  States.    Demurrer  sustained,  and  defendant  discharged. 


FULLBR  V.  HUFF  et  aL 

(drcnlt  Court,  S.  D.  New  Tork.    December  27,  ISOQiy 

Tbadb-Nahbs— Infringement. 

One  dealing  in  prepared  foods  in  the  name  of  "Health  Food  Company" 
cannot  enjoin  the  use  by  another,  dealing  in  similar  products,  of  the  name 
"Sanitarium  Health  Food  CJo.,"  on  the  ground  that  the  use  thereof  Is  calcu- 
lated to  divert  plaintiff's  business  to  defendant;  the  products  being  known 
as  "health  foods"  to  some  extent,  and  to  that  extent  the  words  being 
merely  descriptive,  and  the  prefix  "Sanitarium"  being  sufficient  to  distin- 
gnish  the  names  in  trade. 

In  Equity. 

Charles  O.  Coe,  for  plaintiff. 

Kerr,  Page  &  Cooper,  for  defendants. 

WHEELEB,  District  Judge.  The  plaintiff,  a  citizen  of  New  Jer- 
sey, has  for  many  years  dealt  in  cereal  products  and  prepared  foods, 
in  the  name  of  ''Health  Food  Company,"  adopted  by  Imn  for  that 
purpose,  at  New  York  and  elsewhere;  and  the  defendant,  the  Health 
Beform  Institute,  a  corporation  of  Michigan,  by  the  defendant  Huff, 
as  manager,  in  the  name  of  the  ''Battle  Creek  Sanitarium  Health 
Food  Co.,"  and  "Sanitarium  Health  Food  Co.,'*  adopted  since,  deals 
in  similar  products  and  foods.  The  plaintiff  does  not,  and,  upon 
the  case,  well  could  not,  claim  that  the  defendants  adopted  the  words 
"Health  Food'*  into  their  business  name  for  the  purpose  of  appro- 
priating the  plaintiff's  trade,  nor  that  such  use  has  had  that  effect 
to  any  appreciable  or  known  extent,  but  would  sustain  the  bill  for 
that  such  use  of  these  words  is  calculated  to  divert  the  plaintiff's 
business  to  the  defendants.  Such  special  products  and  prepara- 
tions are  known  as  "health  foods"  to  some  extent,  at  least,  and  to 
that  extent  the  words  would  be  merely  descriptive  of  the  articles; 
and  any  one  would  seem  to  have  a  right  to  use  them  upon  those 
articles,  in  any  name  or  mark  that  would  not  otherwise  signify  an- 
other's business.  Goodyear  India-Bubber  Glove  Mfg.  Co.  v.  Good- 
year Bubber  Co.,  128  U.  S.  598,  9  Sup.  Ot.  166,  32  L.  Ed.  535.  And 
In  this  case  the  words  "Battle  Creek  Sanitarium,"  or  the  word 
"Sanitarium,"  prefixed  to  the  plaintiff's  business  name,  to  constitute 
the  defendant's,  would  seem  to  as  well  distinguish  the  names  in 
trade  as  a  different  given  name  to  the  same  surname  of  different 
persons  would.  They  seem  clearly  distinguishable,  and  would  not 
necessarily,  nor  be  likely  to,  create  damaging  business  confusion. 
So  the  defendants  do  not  appear  to  have  unlawfully  appropriated 
the  plaintiff's  business  name  in  making  up  their  own.  Bill  dis- 
missed. 
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PFBNNINGBR  v.  HEUBNEB. 

(Circuit  Court,  E.  D.  Misaonrl.    January  26, 1900.) 

No.  4,160. 

1.  Patestb— Reissue— Laches  and  Fraud. 

Complainant,  after  twice  amending  his  application  to  meet  objections 
of  the  patent  office,  accepted  a  patent  limited  by  such  amendments  to  a 
device  of  a  particular  construction,  In  connection  with  other  old  and  well- 
known  elements.  Nineteen  months  afterwards,  and  after  he  had  examined 
a  device  constructed  and  successfully  operated  by  defendant,  he  applied  for 
and  obtained  a  reissue  on  the  ground  that  through  'inadvertence,  accident, 
or  mistake"  he  had  not  correctly  stated  his  claim  in  his  original  applica- 
tion, and  in  such  reissue  he  broadened  his  claim  so  as  to  cover  the  device 
of  the  defendant.  Eeld,  that  after  a  delay  for  such  a  length  of  time,  and 
under  the  circumstances  shown,  the  application  for  reissue  could  not  be 
considered  as  having  been  made  in  good  faith,  and  the  reissue  was  void. 

S.  Same— Improved  Bakers'  Oyenb. 

The  Pfenninger  reissue.  No.  11,439  (original  patent  No.  437,018),  for  an 
improvement  in  bakers'  ovens,  held  void  for  laches  and  fraud  in  applying 
for  reissue. 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  On  final 
hearing. 

Chas.  F.  Eellar,  John  J.  O'Donohne,  and  James  P.  Kerr,  for  com- 
plainant. 
Qeo.  H.  Elnight,  for  defendant 

ADAMS,  District  Judge.  This  suit  Is  brought  to  restrain  an  al- 
leged infringement  of  reissued  letters  patent  of  the  United  States 
No.  11,439,  granted  to  complainant  September  4,  1894.  The  patent 
is  for  an  improvement  in  bakers'  ovens.  The  first  claim,  which  alone 
is  charged  to  be  infringed  by  the  defendant,  is  as  follows: 

(1)  A  bake  oven  comprising  a  suitable  fire  box,  a  horizontal  combustion  flue 
leading  therefrom,  take-up  flues  communicating  with  the  rear  of  said  horizontal 
flue,  a  secoDd  horizontal  flue  leading  from  said  take-up  flues  to  the  front  of  the 
oven,  an  exit  and  take-up  flue  leading  from  said  second  horizontal  flue,  a  iHiking 
compartment  passing  entirely  through  the  oven,  and  open  at  both  ends.  Inter- 
posed between  the  walls  of  the  horizontal  flues,  and  having  its  comers  contigu- 
ous to  the  taking-up  flues,  and  suitable  means  for  guiding  and  suspending  the 
materials  to  be  baked  above  the  floor  of  the  baking  compartment,  substantially 
as  set  forth. 

This  claim,  when  analyzed,  discloses  a  combination  of  the  follow- 
ing distinct  elements:  (1)  A  fire  box;  (2)  a  horizontal  flue  leading 
from  the  fire  box;  (3)  uptake  fines  communicating  with  the  rear 
end  of  the  horizontal  fiue;  (4)  a  second  horizontal  fine  leading  from 
the  uptake  flues  to  the  front  of  the  oven;  (5)  an  uptake  flue  leading 
from  the  last-mentioned  horizontal  flue;  (6)  a  baking  chamber  lo- 
cated between  the  horizontal  flues,  and  which  extends  5ie  full  length 
of  the  oven,  and  is  open  at  both  ends,  with  its  comers  contiguous 
to  the  uptake  flues;  and  (7)  means  for  guiding  and  suspending  the 
material  to  be  baked  over  the  floor  of  the  baking  chamber.  The  de- 
fenses are  want  of  novelty,  laches  and  fraud  in  applying  for  and 
securing  the  reissue,  abandonment,  and  noninfringement.  Briefly 
described^  complainant's  oven  consists  of  a  baking  chamber  eztend- 
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ing  the  fall  length  of  the  oven,  and  open  at  both  ends.  Beneath  the 
baking  chamber  is  a  horizontal  flue  extending  from  the  fire  box 
at  one  end  of  the  oven  to  vertical  fines  at  the  other  end  of  the  oven. 
The  vertical  fines  extend  upward  on  each  side  of  the  baking  cham- 
ber to  another  horizontal  fine  located  oyer  the  baking  chamber.  This 
latter  fine  extends  back  to  the  fire  box  end  of  the  oven,  and  there 
communicates  with  other  vertical  fines  through  which  the  products 
of  combustion  are  delivered  either  to  a  chamber  at  the  fire-box  end 
of  the  oven,  or  through  a  third  horizontal  fine  to  a  chamber  at  the 
other  end  of  the  oven.  Vertically  adjustable  ridges  are  arranged 
in  the  baking  oven,  upon  which  the  pans  are  supported  and  guided 
through  the  chamber.  A  true  interpretation  of  this  reissue  neces- 
sarily involves  a  consideration  of  the  original  patent,  No.  437,018. 
This  was  granted  to  complainant  April  19,  1892,  on  an  application 
filed  October  21,  1891.  The  history  of  this  original  patent,  as  dis- 
closed by  the  file  wrapper,  shows  that,  as  originally  applied  for,  the 
patentee  undertook  to  secure  a  patent  on  the  arrangement  of  fines, 
hot-air  passages,  and  oven,  substantially  as  shown  in  the  first  six 
elements  of  the  reissued  patent.  Upon'  certain  references  made  by 
the  patent  office,  the  original  and  first  amended  claims  were  disal- 
lowed, and  the  patent  was  ultimately  granted  upon  a  claim  for  a 
particular  construction  of  a  device,  in  connection  with  the  fines  and 
air  passages  referi?ed  to  in  the  disallowed  claims,  for  elevating  or 
lowering  the  track  ridges  which  support  the  baking  pans  in  tiieir 
progress  through  the  oven  in  the  process  of  baking.  The  specifica- 
tion of  the  original  patent  shows  that  the  importance  of  this  de- 
vice arose  out  of  the  necessity  of  frequently  elevating  the  pans  above 
the  fioor  of  the  oven  to  decrease  the  temperature  of  the  pans,  and 
also  of  frequently  lowering  them  again  for  the  purpose  of  increas- 
ing the  temperature  wheib^required.  To  accomplish  this  object,  quite 
an  elaborate  mechanism,  consisting  of  tracks,  levers,  cams,  chain 
wheels,  and  endless  chain,  are  described,  and  made  flie  essence  of 
the  first  claim.  It  is  sufficient  for  the  present  purpose  to  say  that 
a  i)articular  device  was  described,  claimed,  and  allowed  in  the  orig- 
inal patent  to  accomplish  the  important  purpose  of  raising  and  low- 
ering the  pans  in  the  process  of  baking.  This  specific  device  does 
not  cover  the  defendant's  device,  which  is  now  claimed  to  infringe 
the  first  claim  of  the  reissue.  The  proof  shows  that  in  the  summer 
of  the  year  1893  the  defendant  constructed  and  commenced  to  use 
the  oven  he  is  now  using,  and  that  he  applied  for  a  patent  thereon 
on  September  28,  1893.  In  August,  1893,  the  complainant  saw  de- 
fendant's oven,  and  observed  its  mode  of  operation.  As  already  said, 
this  oven  of  the  defendant's  did  not  infringe  the  claims  of  the  com- 
plainant's original  patent.  It  showed  a  mechanism  for  suspending 
the  pans  above  the  fioor  of  the  oven  essentially  different  from  the 
particular  device  of  complainant's  original  patent  for  that  purpose. 
On  November  28, 1893,  complainant  filed  an  application  for  a  reissue 
of  his  original  patent  under  the  provisions  of  section  4916  of  the 
Revised  Statutes,  claiming  that  through  "inadvertence,  accident,  or 
mistake"  he  did  not  correctly  state  or  claim  the  invention  in  his 
original  application.    After  defendant,  in  September,  1893,  applied 
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for  a  patent  on  his  oven  as  his  own  invention,  the  complainant  filed 
an  application  for  the  same,  claiming  that  he  was  the  original  in- 
ventor thereof.  An  interference  waB  declared  in  the  patent  office, 
which  resulted,  in  1896,  in  sustaining  the  defendant's  pretensions, 
and  a  patent  (No.  552,838)  was  issued  to  him  covering  the  device  now 
alleged  by  complainant  to  be  an  infringement  of  his  reissue  patent. 
It  thus  appears  that  complainant  waited  19  months  after  the  grant 
of  his  original  patent  before  he  so  discovered  his  "inadvertence,  acci- 
dent, or  mistake"  as  to  apply  for  a  correction  in  the  shape  of  a  re- 
issue, and  that  during  this  time  the  defendant  devised  the  oven  now 
claimed  to  be  an  infringement  of  the  reissue,  and  put  it  into  success- 
ful operation.  It  also  appears  that  the  complainant  saw  and  ob- 
served the  operation  of  defendant's  device  before  he  became  aware 
of  his  "inadvertence,  accident,  or  mistake."  The  reissue,  as  apf^ed 
for  and  as  granted,  claimed  (instead  of  the  particular  construction 
as  found  in  the  original  patent)  broadly  "any  suitable  means  for 
guiding  and  suspending  the  materials  to  be  baked  above  the  floor 
of  the  baking  compartment."  This  broad  claim,  unless  held  in- 
valid for  want  of  novelty,  would  probably  cover  the  defendant's  de- 
vice. The  question  now  is  whether  the  reissue  granted  under  these 
circumstances,  and  with  this  effect,  is  valid.  The  claim  of  complain- 
ant's original  patent,  as  already  seen,  was  limited  to  a  special  and 
particular  form  of  carrier  in  a  combination  with  a  then  well-known 
oven.  After  observing  defendant's  oven,  and  realizing,  as  he  must 
have  done,  that  his  own  patent,  by  reason  of  its  limitation,  did  not 
cover  defendant's  construction,  the  complainant  applied  for  a  reissue 
of  his  original  patent  on  claims  broad  enough  probably  to  cover  the 
same.  The  file  wrapper  of  the  original  patent  showing  the  original 
claims,  amendments,  and  subsequent  acceptance  of  the  patent  with 
a  limitation  to  a  particular  form  of  carrier,  in  my  ppinion,  shows 
careful,  discriminating,  and  intelligent  action  on  the  part  of  the 
patentee,  the  complainant  in  this  case,  quite  inconsistent  with  his 
present  contention.  He  voluntarily  accepted  a  grant  so  narrowed 
and  limited  by  the  action  of  the  patent  office  as  conclusively  estopped 
him  from  subsequently  claiming  to  the  contrary.  I  believe  his  orig- 
inal patent  fairly  shows  his  actual  invention,  and  certainly  all  of  it, 
which,  by  his  own  voluntary  action  in  accepting  limitations,  he  did 
not  abandon  to  the  public.  I  am  satisfied  from  the  proof  in  this 
case  that  complainant's  alleged  "inadvertence,  accident,  or  mistake" 
is  an  afterthought,  inspired.  16  months  after  his  original  patent 
was  issued,  by  observing  defendant's  successfully  operating  device, 
consisting  of  an  endless  carrier  in  a  rotary  oven  constructed  so  as 
to  occupy  a  medium  position  in  the  oven  above  its  floor,  and  spe- 
cially inspired  by  a  cupidity  to  appropriate  the  same  to  his  own  ex- 
clusive use.  Between  the  date  of  the  issue  of  complainanf  s  orig- 
inal patent  and  the  date  of  his  application  for  a  reissue  19  months 
expired,  during  which  time  defendant's  rights  supervened.  This 
was  too  long  a  time,  under  the  circumstances  of  the  case,  to  permit 
him  to  consume  in  discovering  that  he  had  made  a  mistake.  I  am 
satisfied  that  complainant's  proceedings  to  secure  a  reissue  were  not 
made  in  good  faith  to  correct  an  error,  but  in  bad  faith  tojjverreach 
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a  competitor.  Under  such  circumstances  the  reissue,  amounting, 
so  far  as  the  claim  in  question  is  concerned,  to  nothing  more  than 
a  broadening  of  the  claim  of  the  original  patent  for  the  palpable  pur- 
pose of  monopolizing  the  device  of  the  defendant,  cannot  be  valid. 
Soda-Fountain  Co.  v.  Zwietusch  (G.  0.)  75  Fed.  573;  Id.,  29  C.  C. 
A.  506,  85  Fed.  968;  Ck)on  v.  Wilson,  113  U.  8.  268,  5  Sup.  Ot.  537, 
28  L.  Ed.  963;  Miller  v.  Brass  Co.,  104  U.  S.  350,  26  L.  Ed.  783; 
James  v.  Campbell,  104  U.  S.  356,  26  L.  Ed.  786;  Mahn  v.  Harwood, 
112  U.  S.'  354,  5  Sup.  Ct.  174,  and  6  Sup.  Ot.  451,  28  L.  Ed.  665; 
Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  S.  87,  8  Sup.  Ot. 
38,  31  L.  Ed.  100;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135 
U.  S.  342,  10  Sup.  Ct.  884,  34  L.  Ed.  168;  Toplifl  v.  Topliff,  145  U.  S. 
166-169,  12  Sup.  Ct.  825,  36  L.  Ed.  658;  Freeman  v.  Asmus,  145  TJ. 
S.  226, 12  Sup.  Ct.  939,  36  L.  Ed.  685. 

The  view  already  taken  with  respect  to  the  validity  of  the  reissue 
supersedes  the  necessity  of  considering  the  other  defenses  made  in 
the  case.    The  bill  must  be  dismissed. 


WIIXSUS  y:  van  SIO^LBL 
(Circuit  Court,  S.  D.  California.    January  15,  1900.) 

No.  900. 

« 

Patents— Suit  for  Infringembut— Tkmporabt  Ikjunctiok. 

Where  the  validity  of  complainant's  patent  has  been  successfully  assailed 
in  prior  suits,  although  upheld  in  others,  a  preliminary  injunction  against 
infringement  will  not  be  granted. 

This  is  a  suit  in  equity  for  infringement  of  a  patent  On  motion 
for  preliminary  injunction. 

Cornelius  Cole  and  Willoughby  Cole,  for  complainant. 
Diehl  &  Chambers,  for  defendant. 

WELLBORN,  District  Judge.  Application  for  temporary  injunc- 
tion against  alleged  infringements  of  patent.  While  the  validity  of 
complainant's  patent  has  been  upheld  in  several  suits,  it  has  been 
successfully  assailed  in  twci.  Under  these  circumstances,  a  tempo- 
rary injunction  ought  not  to  be  granted,  and  the  application  therefor 
will  be  denied. 


THE  KENTIGERN. 

(District  Court,  E.  D.  New  Yoife.    January  20,  1900.) 

L  Bbambn— Assaults  by  Opptcbrs— Skverakob  op  Contract— Waiver. 

Seamen  on  a  British  vessel,  by  malting  no  complaint  of  assaults  on  them 
hy  their  officers,  and  failing  to  announce  a  severance  of  their  contracts  of 
hire  at  the  first  port  thereafter  touched,  at  which  there  is  a  British  consul, 
— making  such  announcement  only  after  the  vessel  had  been  some  time  at 
the  next  port, — are  deemed  to  have  condoned  the  wrongful  acts,  so  far  as 
they  affect  continuance  of  such  contracts. 
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2.  Sake— Action  for  Services— Jorisdiction. 

An  action  for  services  of  a  seaman,  based  on  his  contract,  broken  by 
assault  on  him  by  the  master  of  his  vessel,  a  British  ship,  within  the  police 
limits  of  the  United  States,  may  be  entertained  by  the  federal  court  within 
whose  Jurisdiction  the  assault  was  made. 

Hyland  &  Zabriskie,  for  libelants. 
Gonvers  &  Kirlin,  for  claimants. 

THOMAS,  District  Judge.  Four  foreign  seamen  filed  the  libel 
herein  for  services  rendered  the  British  ship  Eentigem  under  a  con- 
tract made  in  December,  1898,  which  required  such  services  for  the 
entire  term  of  two  years.  While  the  ship  was  at  the  port  of  New 
York,  these  libelants  applied  to  the  British  consul  for  release  from 
the  service  on  account  of  the  alleged  brutality  of  the  officers  of 
the  vessel;  but  that  officer,  after  investigation,  denied  the  applica- 
tion, directed  the  libelants  to  return  to  the  ship,  and  requested 
this  court  to  decline  jurisdiction  of  the  matter.  Each  libelant  has 
testified  fully  to  occasions  when  he  was  subject  to  an  unmerited  as- 
sault or  assaults  on  the  part  of  the  captain  or  other  officer  of  the 
ship.  These  instances,  save  one,  preceded  the  arrival  of  the  ship 
at  Philadelphia,  where  she  loaded,  whence  she  sailed  to  New  York 
and  went  on  the  dry  dock.  She  reached  the  last-named  port  on 
July  20, 1899,  and  sailed  therefrom  August  9th,  after  seizure  on  Au- 
gust 8th.  None  of  the  libelants  announced  a  severance  of  the  stipu- 
lated relation  at  Philadelphii,  nor  even  at  New  York,  until  the  ship 
had  been  some  days  in  port;  and  none  of  them  left  the  diip,  as  the 
evidence  is  understood,  until  after  the  1st  of  August. 

It  is  considered  that  a  seaman  who  conceives  that  his  contract 
for  service  is  abrogated  by  the  tortious  act  of  the  master  or  other 
officer  of  a  ship  should  act  on  such  conception  of  his  rights  at  the 
earliest  reasonable  opportunity,  and,  if  he  suffer  a  suitable  occasion  . 
to  lapse,  he  should  be  deemed  to  have  condoned  the  wrongful  act, 
so  far  as  the  same  affected  the  continuance  of  the  contract.  In 
other  words,  his  conduct  is  inconsistent  with  the  assertion  of  a 
breach.  This  doctrine  may  be  subject  to  the  modification  that  a 
seaman  may  continue  aboard  until  the  ship  reaches  the  home  port^ 
or  a  port  of  the  jurisdiction  to  which  the  ship  belongs.  But  if  a 
British  ship  touches  at  a  foreign  port  where  there  is  a  British  con- 
sul, to  whom  protest  of  the  officers'  behavior  may  be  made,  the  sea- 
man should  declare  at  that  port  his  option  to  avoid  the  contract 
He  may  not  hold  in  abeyance  the  exercise  of  this  right  until  at  a 
later  time  a  port  shall  be  reached  which  he  prefers,  as  a  more  con- 
venient port  for  the  purpose  of  severing  his  connection  with  the 
ship.  Why  did  not  the  libelants  accuse  the  officers  at  the  port  of 
Philadelphia?  Why  did  they  not  seek  release  at  that  port?  Why 
did  they  not  leave  the  ship  at  that  port?  The  wrongs,  save  in  a 
single  instance,  had  been  done.  The  contract  had  been  vitiated,  at 
tiieir  election.  Their  continuance  on  the  ship,  after  full  opportunity 
to  leave  it,  was  an  election  to  regard  the  contract  as  unbroken. 
Even  after  arrival  at  New  York  they  enjoyed  the  leisure  incident 
to  the  dry-docking  of  the  ship,  and  were  unmindful  of  past  wrongg 
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for  some  days.  Such  conduct  does  not  accord  with  the  promptitude 
that  should  be  required  of  a  person  who  would  annul  a  contract  for 
personal  services  on  account  of  physical  harm  tortiously  received  from 
the  master  in  the  course  of  the  service. 

The  libelant  Von  Diesen  states  that  the  master  assaulted  him 
in  the  port  of  New  York.  This  was  within  the  police  limits  of  the 
United  States  and  the  jurisdiction  of  this  court.  If  the  present 
action  were  for  the  purpose  of  recovering  damages  for  such  assault, 
it  would  be  entertained  justly,  and  an  action  for  services  based  upon 
a  contract  broken  by  the  same  wrongful  act  may  be  entertained 
with  propriety,  notwithstanding  the  protest  of  the  British  consul. 
The  alleged  violation  of  the  police  laws  would  give  the  offended 
seaman  full  right  to  leave  the  ship^  and  demand  enforcement  of  his 
rights  in  the  local  tribunal.  It  is  true  that  he  waited  in  the  port 
some  days  before  availing  himself  of  the  right  to  avoid  the  contract. 
But  the  evidence  on  this  point  is  meager.  Hence  the  question 
whether  such  delay  condoned  the  alleged  assault  is  left  for  deter- 
mination after  trial  on  the  merits. 


THE  GATHBBINE  WHITING. 
(CJlrcuit  Court  of  Appeals,  Second  Circuit    January  24,  1900.) 
No.  67.  • 

1.  Marittub  Liens — State  Statute — NoTrcB  op  Lien. 

Under  the  New  York  statute  (Laws  1879,  c.  334),  giving  a  lien  on  a 
vessel  for  repairs  made  under  a  contract  with  the  master,  owner,  char- 
terer, builder,  or  consignee,  or  with  an  agent  of  either  of  them,  but  pro- 
viding that  the  debt  shaU  cease  to  be  a  Uen  unless  the  Uenor  shall,  with- 
hi  30  dajs,  file  a  notice  of  lien  containing,  among  other  things,  "the  par- 
ticulars of  the  debt,  and  a  statement  of  the  account  claimed  to  be  due 
from  such  vessel,"  a  notice  does  not  contain  a  sufficient  statement  of  the 
debt  which  merely  states  that  a  certain  amount  is  due  from  a  vessel  "for 
work  done  upon  the  same,  materials  furnished,  and  labor  and  services 
performed,"  under  instructions  from  the  owner. 

2.  Same—Labor  and  Materials  for  Repairing  Ship. 

Such  statute  does  not  give  a  Uen  for  repairs  furnished  to  a  vessel  un- 
der Instructions  from  one  who  was  neither  owner,  master,  charterer,  con- 
signee, nor  agent,  and  who  had  no  interest  in  her,  except  under  a  contract 
with  the  owner,  by  which  he  agreed,  at  his  own  expense,  to  make  cer- 
tain repairs  necessary  to  fit  her  for  a  different  service,  after  which  he 
was  to  employ  her  for  a  specified  time  as  charterer,  repaying  himself  for 
his  expenditure,  and  dividing  her  earnings  with  the  owner,  of  which 
facts  the  lien  claimants  were  fully  advised  by  the  owner,  and  notified  that 
they  could  not  look  to  the  vessel  for  payment. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York, 

This  was  a  suit  in  admiralty  to  establish  a  lien  on  the  steamer 
Catherine  Whiting  for  labor  performed  and  materials  furnished  In 
making  certain  repairs  thereon.  In  the  district  court  the  following 
opinion  was  rendered  by  Brown,  district  judge: 

"AU  the  work,  labor  and  materials  for  which  the  above  suits  are  brought 
were  procured  upon  contracts  and  employment  by  Metcalf  alone.  He  was  nei- 
ther master  of  the  vessel,  nor  owner,  nor  charterer,  nor  builder,  nor  consignee 
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of  the  vessel,  nor  the  agent  of  either  of  them;  nor  was  he  In  the  possession 
or  control  of  the  vessel,  nor  had  he  any  right  thereto.  His  sole  actual  rela- 
tion to  the  vessel  was  that  arising  from  his  contract  with  Flaherty,  the  sole 
owner,  under  which  contract  he  would  have  a  right  to  ohtain  possession  and 
control  for  the  purpose  of  making  a  voyage  to  the  Pacific  coast  and  Alaska 
and  there  trading  with  her  on  condition  that  he  made  certain  Improvements 
in  the  vessel  necessary  to  fit  her  for  that  service.  The  expense  of  making 
these  improvements  was  to  be  primarily  at  the  sole  charge  of  Metcalf,  with- 
out any  responsibility  of  Flaherty  or  the  vessel  therefor.  Every  person  who 
dealt  with  the  vessel  found  Flaherty  in  possession,  and  was  notified  that  nei- 
ther he  nor  the  vessel  would  be  liable,  and  as  I  have  said  all  the  work  and 
materials  were  procured  upon  Metcalf's  contracts  alone.  Metcalf  never  had 
the  least  authority  from  Flaherty  to  act  as  his  agent,  and  Flaherty  certainly 
never  did  anything,  so  far  as  shown  by  the  evidence,  to  lead  any  of  the  libel- 
ants to  suppose  that  Metcalf  was  his  agent  or  the  agent  of  the  vessel.  For 
these  reasons  no  statutory  li€ai,  or  direct  liability  on  the  part  of  Flaherty 
as  principal,  can  be  maintained.  In  The  John  Farron,  14  Blatchf.  24,  Fed. 
Gas.  No.  7,841,  the  employers  were  in  possession  and  control  of  the  vessel 
with  apparent  authority  to  bind  her.    Ihat  was  not  the  case  here. 

"The  claims  of  McGregor  and  others  cannot  be  sustained  on  the  ground 
that  they  were  seamen,  because  I  cannot  find  upon  the  evidence  that  they  were 
employed  as  seamen  or  were  understood  to  be  so  employed.  The  case  of  The 
Artisan,  9  Ben.  106,  Fed.  Gas.  No.  568,  is  essentially  different.  There  the 
owner  had  executed  an  actual  charter  of  the  vessel  and  the  charterers  had 
appointed  a  master  who  was  in  possession  and  command  of  the  vessel,  phr- 
suant  to  the  charter;  the  libelants  were  shipped  as  seamen  for  the  voyage 
specified  in  the  charter;  and  they  were  shipped  by  the  master;  they  were 
held  entitled  to  their  wages  as  seamen,  according  to  the  terms  of  the  ship- 
ment, because  shipped  for  the  voyage  by  the  master,  in  pursuance  of  his  ac- 
tual authority.  Here  there  was  no  charter  from  the  owner,  nor  any  master 
of  the  ship;  nor  was  there  any  authority  from  the  owner  to  ship  a  crew; 
the  men  were  not  hired  as  seamen,  or  shipped  at  all;  they  were  mostly  long- 
shoremen and  their  claim  of  payment  is  mostly  by  the  day  at  stevedores'  rates. 

"Reid  and  Duff  fully  understood  that  their  employment  was  by  Metcalf 
alone  and  on  his  responsibility.  They  were  so  notified  by  Flaherty  and  were 
not  allowed  to  go  to  work  until  Flaherty  by  personal  inquiries  of  the  sellers 
of  the  boilers  had  been  assured  by  them  that  the  boilers  had  been  paid  for 
by  Metcalf.  It  was  in  consequence  of  the  express  notice  from  Flaherty  that 
Held  and  Duff  required  from  Metcalf  additional  security.  If  their  daim  had 
been  good  in  other  respects, '  moreover,  their  lien  upon  the  vessel  would  have 
been  lost  through  failure  to  file  a  proper  notice  of  claim.  The  notice  filed  In 
July  was  more  than  30  days  after  the  completion  of  the  work.  The  notice 
filed  on  June  15th,  though  in  time,  did  not  contain  a  statement  of  the  'par- 
ticulars' of  their  claim  as  required  by  the  state  law  of  18T9.  The  notice  was 
only  a  general  statement  of  a  debt  to  the  amount  of  $2,400,  'due  from  said 
vessel  for  work  done  upon  the  same  and  for  material  furnished  and  labor 
and  services  performed  under  instructions  from  J.  C.  Metcalf,  owner.'  A  part 
of  the  work  to  the  amount  of  $400,  as  the  evidence  shows,  was  done  by  con- 
tract; the  rest  was  claimed  to  be  extra  work.  The  notice  of  lien  contains  no 
specification  of  either,  nor  distinguishes  one  from  the  other. 

**Baker,  Garver  &  Morrell  dealt  with  Metcalf  alone,  and  made  no  inquiries 
whatever  of  Flaherty,  and  never  saw  him  until  after  their  work  was  done. 
They  took  an  assignment  of  the  advanced  freights  on  a  charter  of  the  steamer 
which  Metcalf  negotiated  wholly  without  authority.  As  they  made  no  Inquiry 
of  Flaher^,  the  true  owner,  their  dealings  were  at  the  risk  of  Metcairs  au- 
thority; and  it  is  plain  that  he  had  no  authority  to  represent  or  bind  Flaherty 
or  the  vessel. 

"I  have  further  considered  the  case  carefully  to  see  If  there  were  any  equita- 
ble grounds  upon  which  the  vessel  or  Flaherty  could  be  held  to  respond  for  any 
increased  value  of  the  vessel  through  the  libelants*  work,  labor  and  mate- 
rial. The  only  ground  of  any  equitable  claim  would  be  some  inequitable  con- 
duct on  the  part  of  Flaherty  in  inducing  the  improvements  by  the  libelants 
and  tending  to  mislead  them.    Repeated  reading  of  the  stenographer's  notes 
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satisfies  me  that  no  such  ground  can  be  maintained  npon  ttie  evidence.  The 
pleadings  were  not  framed  In  order  to  present  such  a  claim,  nor  is  adequate 
evidence  presented  to  reach  a  proper  conclusion.  Flaherty  testifies  that  the 
steamer  before  his  arrangement  with  Metcalf  was  in  good  condition  for  his 
employment  of  her  in  connection  with  the  lighthouse  boslness.  He  agreed 
to  let  Metcalf  have  her  for  trade  on  the  Western  coast  on  condition  that  he 
would  make  her  fit  therefor  at  his  own  sole  cost  and  expense.  I  do  not  find 
that  Flaherty  ever  did  anything  whatsoever  Inconsistent  with  this  position. 
He  relied  upon  MetcalTs  representations  that  he  had  means  for  this  purpose, 
and  was  evidently  deceived  in  that  regard.  Metcalf  plainly  had  no  availa- 
ble means  adequate  to  enter  into  such  a  contract,  and  the  enterprise  broke 
down  from  that  cause.  The  project  was  not  broken  up  by  Flaherty,  but  fell 
through  because  Metcalf  had  not  the  means  to  carry  out  his  undertaking  to 
fit  up  the  vessel,  which  was  the  condition  of  his  acquiring  any  right  to  use 
her.  The  charter  of  the  vessel,  which  Metcalf  wrongfully  made  for  the  pur- 
pose of  raising  funds  without  Flaherty's  knowledge,  fell  through,  not  by  any 
act  of  Flaherty's,  but  because  necessary  changes  in  the  vessel  were  not  com- 
pleted within  the  necessary  time;  and  Metcalf s  lack  of  funds,  which  by 
that  time  had  become  evident,  made  the  further  prosecution  of  the  enterprise 
impracticable  and  it  was  therefore  abandoned.  Flaherty  was  evidently  de- 
ceived by  Metcalf's  visionary  schemes  and  imaginary  resources.  He  was  re- 
assured to  some  extent  by  the  supposed  payment  for  the  boilers  by  Metcalf, 
and  on  that  understanding  Flaherty  signed  the  contract  with  him.  When 
some  weeks  afterwards  Metcalf's  lack  of  money  became  painfully  apparent, 
and  it  appeared  probable  that  the  men  at  work  on  the  ship  might  not  get  their 
pay,  he  was  naturally  restive  and  impatient,  both  for  his  own  protection  and 
to  avoid  further  sacrifices  by  the  men  themselves.  He  put  no  obstacles,  how- 
ever, in  the  way  of  Metcalfs  complying  with  his  contract,  had  he  been  able 
to  do  so;  nor  can  I  find  that  he  offered  any  false  aUurementa  In  the  least  to 
any  of  the  men  who  contributed  labor  or  materials. 
"I  must,  therefore,  dismiss  the  libels,  without  costs." 

John  A.  Quintard,  for  appellants. 

Leo  Everett,  for  appellee. 

Before  WAUACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

FEB  CUBIAM.  Inasmnch  as  a  material  man  furnishing  repairs 
to  a  vessel  in  her  home  port  does  not  thereby  acquire  any  maritime 
lien  upon  the  vessel,  this  action  can  only  be  sustained  upon  the 
theory  that  the  lien  sought  to  be  enforced  was  created  pursuant  to 
the  state  law,  which  gives  a  lien  for  such  repairs,  "if  such  debt  is 
contracted  by  the  master,  owner,  charterer,  builder,  or  consignee  of 
such  ship  or  vessel,  or  by  the  agent  of  either  of  them,  within  this 
state,"  and  provides  that  the  debt  shall  cease  to  be  a  lien  unless  the 
lienor  shall  within  30  days  after  it  was  contracted  file  a  notice  of  lien 
containing,  among  other  things,  "the  particulars  of  the  debt,  and  a 
statement  of  the  account  claimed  to  be  due  from  such  vessel,"  duly 
verified  in  the  office  of  the  clerk  of  the  county  in  which  such  debt 
shall  have  been  contracted.  Laws  1879,  c.  334.  The  repairs  in  con- 
troversy were  begun  on  April  20  or  21,  1898,  and  were  completed 
July  15th.  The  only  notice  of  lien  filed  within  30  days  after  the 
debt  was  contracted  is  one  stating  a  claim  of  lien  for  f 2,400,  "the 
said  amount  (f2,400)  being  due  from  said  vessel  for  work  done  upon 
the  same,  materials  furnished,  and  labor  and  services  performed 
under  instructions  from  J.  C.  Metcalf."  We  agree  with  the  court 
below  that  this  notice  did  not  contain  a  statement  of  the  "particu- 
lars of  the  debt,"  as  required  by  the  statute. 
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Aside  from  the  technical  defense,  the  facts  of  the  case  present  a 
good  defense  upon  the  merits.  The  repairs  were  furnished  to  the 
vessel  under  instructions  from  one  Metcalf .  At  the  time  one  Flaherty 
was  the  sole  owner  of  the  vessel,  and  Metcalf  was  neither  master, 
charterer,  consignee,  nor  agent.  Metcalf  had  entered  upon  a  con- 
tract with  Flaherty,  by  the  terms  of  which  he  had  agreed,  at  his 
own  expense,  to  put  boilers  into  the  vessel,  and  make  repairs  to  her 
machinery  and  hull  necessary  to  fit  her  for  a  voyage  to  the  Pacific 
coast,  and  by  which  Flaherfy  agreed  that,  upon  the  completion  of 
the  repairs,  Metcalf  could  take  possession  of  the  vessel,  and  employ 
her  as  a  charterer  for  a  specified  period,  repaying  himself  the  cost 
of  the  repairs,  and  dividing  the  earnings  with  Flaherty.  When  the 
repairs  were  begun,  Flaherty,  by  his  ship  keeper,  was  in  possession 
of  the  vessel;  and  while  they  were  being  made,  although  Flaherty 
was  frequently  present,  the  appellant  was  aware  of  the  contract 
between  Flaherty  and  Metcalf,  and  that  Flaherty  did  not  propose 
to  permit  Metcalf  to  have  them  made  upon  the  credit  of  the  vessel. 
The  appellant  was  distinctly  notified  by  Flaherty  that  he  must  not 
look  to  the  vessel  for  his  indemnity,  but  must  rely  exclusively  upon 
Metcalf,  and  appellant  took  security  from  Metcalf  by  a  mortgage 
on  real  estate  and  otherwise.  Notwithstanding  this,  the  appellant 
seems  to  have  supposed  that  he  could  subject  the  vessel  to  a  lien 
in  invituuL  Undoubtedly,  if  Flaherty  had  held  out  Metcalf  as  a 
part  owner,  or  charterer,  or  agent,  the  vessel  would  have  been  liable, 
although  he  was  not  such  in  fact.  But  the  appellant  knew  that  Met- 
calf's  only  relation  to  the  vessel  was  that  of  a  prospective  charterer. 
The  decree  of  the  court  below  dismissing  the  libel  was  correct,  and 
is  affirmed,  with  costs. 


THE  MARION. 

(District  Court,  D.  New  Jersey.    January  15,  1900.) 

Salvaqb— Sbizure—Caroo  in  Hands  of  Collbctor  of  Cdstoms. 

For  salvage  services  in  rescuing  a  vessel  and  cargo  the  latter  cannot  be 
libeled  and  seized  so  as  to  dispossess  a  customs  officer  holding  the  same 
under  the  customs  laws. 

Alexander  &  Ash,  for  libelants. 
Black  &  Kneeland,  for  underwriters. 
Carpenter  &  Park,  for  claimant  barge  Marion. 
J.  Kearny  Rice,  U.  S.  Atty. 

KIRKPATRICK,  District  Judge.  On  the  7th  day  of  September, 
1899,  a  fire  broke  out  at  pier  47,  Erie  Basin,  in  Brooklyn,  which  en- 
dangered the  safety  of  the  barge  Marion  and  her  cargo.  The  tug 
Willie  went  to  the  assistance  of  the  barge,  towed  her  out  of  danger, 
and  extinguished  the  fire  which  had  communicated  to  her  and  her 
cargo.  On  the  8th  day  of  September — that  is  to  say,  the  following 
day — a  libel  was  filed  in  this  court  on  behalf  of  the  said  tug  against 
the  barge  Marion  and  her  cargo  for  salvage,  and  on  the  same  day  the 
marshal  of  the  district,  as  appears  by  his  return  made  into  court,  at- 
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tached  the  lighter  and  cargo  by  taking  them  into  possession,  placed 
a  keeper  in  charge,  and  gave  notice  to  all  persons  claiming  the  same 
that  this  court  would,  on  the  26th  day  of  September,  1899,  proceed  to 
the  trial  and  condemnation  should  no  claim  be  interposed  for  the 
same.  On  the  22d  day  of  September,  1899,  application  was  made  to 
the  court  by  the  collector  of  customs  of  the  port  of  New  York  that 
the  seizure  of  the  said  goods  by  the  marshal  be  vacated  and  set  aside, 
and  that  the  possession  of  same  be  restored  to  him  under  and  by 
virtue  of  the  customs  laws  of  the  United  States.  It  appearing  upon 
examination  of  the  facts  that  the  goods  were  in  the  possession  of 
the  collector  of  customs  under  and  by  virtue  of  the  customs  laws  of 
the  United  States  at  the  time  of  the  seizure  by  the  said  marshal, 
this  court  made  an  order  on  said  day  vacating  the  seizure  of  said 
cargo,  and  restoring  the  same  to  the  custody  and  possession  of  the 
collector  of  customs  of  the  port  of  New  York,  and  to  be  forwarded  by 
him  in  accordance  with  the  provisions  of  the  bonds  entered  into,  and 
with  the  form  of  the  act  of  congress  in  such  cases  made  and  pro- 
vided. Subsequently,  on  the  30th  day  of  October,  upon  the  applica- 
tion of  the  proctors  for  the  libelants,  this  court  granted  a  rule  to  show 
cause  requiring  the  collector  of  customs  of  the  port  of  New  York  to 
show  cause  before  this  court  why  the  order  heretofore  made  on  Sep- 
tember 22,  1899,  quashing  the  levy  and  seizure  made  by  the  United 
States  marshal  of  this  district  upon  the  1,313  packages  of  tea  and  88 
cases  of  dessicated  cocoanut — ^being  the  cargo  of  the  above-mentioned 
barge — should  not  be  vacated  and  set  aside,  and  the  said  levy  and 
seizure  of  the  said  marshal  reinstated.  On  the  3d  day  of  Novem- 
ber, 1899,  the  collector  of  customs  of  the  port  of  New  York  filed  his 
answer  in  this  court  to  said  rule  to  show  cause,  which  answer  set 
forth  that  the  barge  Marion  was  a  bonded  lighter;  that  her  cargo 
was  composed  of  imported  goods,  which  were  subject  to  the  payment 
of  customs  duties  to  the  United  States,  and  upon  which .  said  duties 
had  not  been  paid;  that  the  goods  composing  the  said  cargo  were 
held  by  the  collector  of  customs  for  the  purpose  of  being  for\yarded 
in  bond  to  a  foreign  port  under  the  provisions  of  law.  ^ese  allega- 
tions are  not  denied.  It  is  alleged  in  the  answer  that  the  person  ap- 
X>ointed  by  the  collector  of  customs  to  the  care  and  custody  of  the 
goods  was  actually  and  forcibly  removed  from  his  possession  ot  them, 
though  this  is  denied.  It  is,  however,  immaterial,  for  by  his  seizure 
and  levy  and  placing  a  keeper  in  charge  the  marshal  took  the  actual 
possession  of  the  property  and  thereby  ousted  the  collector,  since  * 
there  could  be  no  concurrent  possession  of  marshal  and  collector.  It 
is  now  sought  to  vacate  the  order  of  September  22, 1899,  setting  aside 
the  attachment  and  directing  the  marshal  to  restore  said  cargo  to 
the  possession  of  the  collector  of  customs. 

'  I  have  examined  the  authorities  cited  in  the  briefs  of  counsel,  and 
find  no  case  where  in  a  suit  between  private  parties  the  customs 
authorities  of  the  United  States  have  been  deprived  of  their  lawfully 
acquired  possession  of  property  which  was  held  by  them  under  the 
customs  laws  of  the  United  States,  That  property  in  the  possession 
of  the  United  States  cannot  be  levied  on  by  private  citizens  to  en- 
force private  claims,  and  that  United  States  officers  cannot,  except       t 
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as  provided  by  statute,  be  made  parties  to  private  litigation,  and  com- 
pelled to  defend  the  rights  of  the  United  States  in  such  suits,  has 
been  accepted  doctrine  since  Harris  v.  Dennie,  3  Pet.  292,  7  L.  Ed. 
683,  and  Taylor  v.  Carryl,  20  How.  596,  15  L.  Ed.  1028.  It  is  true 
that  in  these  cases  the  writ  to  be  served  was  issued  out  of  the  state 
court,  but  the  right  of  possession  is  the  same  whether  it  be  attacked 
by  process  from  state  or  federal  courts.  This  view  of  the  law  is 
taken  by  the  attorney  general  of  the  United  States  in  an  opinion  to 
be  found  in  19  Op.  At^s.  Gen.  101.  In  Fischer  v.  Daudistal  (0.  0.) 
9  Fed.  145,  a  writ  of  attachment  was  issued  out  of  the  state  court  and 
served  on  the  collector  of  customs  of  the  port  of  Philadelphia  against 
goods  in  his  possession,  the  property  of  a  nonresident  debtor.  Not- 
withstanding the  fact  that  a  tender  of  the  duties  was  made  by  the 
attaching  creditor,  the  collector  refused  to  surrender  the  goods.  The 
case  was  removed  to  the  United  States  circuit  court,  where  a  motion 
was  made  to  remand  the  case.  The  circuit  court  retained  jurisdic- 
tion, and,  aiter  consideration,  entered  a  decree  vacating  and  setting 
aside  the  attachment.  No  opinion  was  filed  in  the  above  cause,  but 
the  result  would  no  doubt  have  been  the  same  had  the  attachment 
originally  issued  out  of  the.  United  States  circuit  court.  The  ques- 
tion involved  was  that  of  the  right  of  the  collector  of  customs  to  re- 
tain possession  of  goods  imported  and  liable  to  customs  duty  as 
against  one  having  a  claim  against  the  owner,  and  therein  it  differed 
from  the  case  of  the  yacht  Oonqneror  in  Re  Passett,  142  U.  S,  479, 
12  Sup.  Ot.  295,  35  L.  Ed.  1087,  where  the  dispute  related  to  the  lia- 
bility of  the  yacht  for  the  payment  of  duty,  and  whether,  pending  the 
determination  of  that  question,  the  collector  of  customs  or  the  owner 
was  entitled  to  possession.  It  was  claimed  that  the  yacht  had  been 
seized  by  the  collector  illegally,  and  detained  without  warrant  of  law. 
It  was  necessary  for  the  owner  to  invoke  the  aid  of  the  courts  for  the 
determination  of  his  rights,  and,  the  suit  having  been  properly  begun 
in  the  only  tribunal  before  which  it  could  be  tried,  the  court  held  that 
the  possession  of  the  yacht  was  a  matter  subject  to  its  orders  and  de- 
crees. In  the  case  at  bar  this  court  merely  restored  to  the  collector 
of  customs  that  custody  and  possession  of  the  seized  goods  to  which 
he  was  by  law  entitled,  and  of  which  he  was  improperly  deprived. 
The  court  is  always  ready  upon  proper  representations  to  make  or- 
ders for  the  protection  of  private  interests,  but  it  cannot  recognize 
any  right  whereby  individuals  in  suits  between  themselves,  except 
as  specially  provided  by  statute,  may,  under  the  form  of  legal  process, 
deprive  the  customs  officers  of  the  United  States  of  the  possession  of 
goods  which  they  hold  subject  to  the  customs  laws  of  the  United 
States.  It  is  apparent  that,  should  such  practice  prevail,  it  would  re- 
sult in  endless  litigation,  and  render  the  customs  laws  practically 
impossible  of  enforcement  The  rule  to  show  cause  will  be  dis-- 
charged. 
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(Circuit  Ooiirt  of  Appeals,  Fifth  Olicttit    January  23,  1900.) 

No.  847. 

Shipping— General  Aver aob— Seizure  of  Ship  as  Prize— Expense  of  Ob- 
^TAiNiNG  Discharge. 

Libelant  chartered  a  steamship  by  a  time  charter,  and  afterwards  sub- 
chartered  her  to  a  third  person,  by  whom  she  was  employed  in  trade  with 
Cuba.  While  so  employed,  she  was  seized,  with  her  cargo,  by  the  United 
States  as  prize,  during  the  war  with  Spain,  but  on  trial  was  released. 
The  owner,  libelant,  and  the  subcharteror  each  refused  to  pay  the  expense 
Incurred  in  obtaining  her  discharge,  for  which  she  was  detained,  but  subse- 
quently, at  request  of  the  owner,  libelant  paid  a  draft  drawn  by  the  master 
for  the  mnount.  H^ldj  that  such  expense  was  a  subject  for  general  aver- 
age, to  be  apportioned  between  the  ship,  cargo,  and  freight,  and  that  libel- 
ant, having  neglected  to  proceed  for  that  purpose  until  the  contributing 
interests  had  been  separated,  could  not  recover  the  amount  of  the  draft 
in  a  suit  in  personam  against  the  owner.i 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

On  December  23,  1897,  John  G.  Woods  chartered  from  the  owners  the  steam- 
ship Franklin  for  a  period  of  six  months,  with  option  to  renew  for  period  of 
three  months;  the  charter  party  containing,  among  others,  the  following  stipu- 
lations: "Between  safe  port  and  ports  in  Canada  (and)  (or)  other  Brttish  pos- 
sessions, not  north  of  River  St.  Lawrence  (steamer  to  leave  the  St.  Lawrence 
by  the  81st  of  October),  (and)  (or)  the  United  States  of  America  (and)  (or) 
West  Indies  and  Gulf  of  Mexico,  (and)  (or)  Garribean  Sea,  (and)  (or)  Central 
of  Mexico,  (and)  (or)  South  America  (Magdalena  river  excluded),  not  south  of 
the  river  Platte,  as  the  charterers  or  their  agents  shall  direct,  on  the  following 
conditions:  (1)  That  the  owners  shall  provide  and  pay  for  all  provisions,  wages, 
and  consular  shipping  and  discharging  fees  of  captain,  officers,  engineers,  fire- 
men, and  crew;  shall  pay  for  the  insurance  of  the  vessel;  also  for  all  engine 
room  and  deck  stores;  and  maintain  her  in  a  thoroughly  efficient  state,  in  bull 
and  machinery,  for  and  during  the  services,  guarantying  to  maintain  the 
boilers  in  a  condition  to  bear  a  working  pressure  of  at  least  60  pounds  (and  this 
pressure  to  be  carried  continuously)  during  the  whole  term  of  this  charter,  and 
to  victual  and  provide  for  all  passengers  in  the  best  manner  according  to  their 
class,  charterers  paying  at  the  rate  of  4s.  sterling  per  day  for  each  first-dass 
passenger.  (2)  That  the  charterers  shall  pay  and  provide  for  all  the  coal,  port 
charges,  pilotages,  agencies,  and  commissions,  and  the  charterers  shall  accept 

and  pay  for  all  coal  in  the  steamer's  bunkers  on  delivery,  at  the  sate  of  $ 

per  ton;  and  the  owners  shall,  on  expiration  of  this  charter,  pay  for  all  coal 
left  in  the  bunkers,  at  the  current  market  price,  at  the  respective  port  where 
she  is  delivered  to  them.  It  Is  understood  that  the  steamer  must  have  sufficient 
coal  in  bunkers,  on  delivery,  to  take  her  to  New  Orleans,  La.  (3)  That  the 
charterers  shall  pay  for  the  use  of  said  vessel  (£475)  four  hundred  and  seventy- 
'  five  pounds  British  sterling,  lump  sum,  per  calendar  month,  commencing  from 
the  time  the  vessel  is  entered  at  the  custom  house  and  placed  with  clear  holds 
at  charterers'  disposal,  and  at  and  after  the  same  rates  for  any  part  of  the 
month,  hire  to  continue,  from  the  time  specified  for  terminating  the  charter, 
until  her  delivery  to  owners  (unless  lost)  at  a  port  in  the  United  States.  (4) 
Payment  of  said  hire  to  be  made  in  cash  in  New  Orleans,  La.,  at  the  rate  of 
^.85  per  £  sterling,  half  monthly  «n  advance,  from  the  date  of  delivery  of 
steamer;  and,  in  default  of  such  payment,  the  owners  shall  have  the  faculty 
of  withdrawing  the  said  steamer  from  the  service  of  the  charterers  without 
prejudice  to  any  claim  they  (the  owners)  may  otherwise  have  on  charterers 

1  As  to  general  average,  see  not^  to  Pacific  Mall  S.  8.  Co.  v.  New  York,  H. 
&  R.  Mln.  Oo.,  20  C.  C.  A.  357.  (^  ] 
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in  pursuance  of  this  charter.  •  •  •  (9)  That  the  captain,  although  ap- 
pointed by  the  owners,  shall  be  under  the  orders  and  direction  of  the  charter- 
ers as  regards  employment,  agency,  or  other  arrangements;  and  the  charterers 
hereby  agree  to  indemnify  the  owners  from  ali  consequences  or  liabilities  that 
may  arise  from  the  captain  signing  bills  of  lading,  or  otherwise  complying  with 
their  orders  and  directions.  (10)  That,  if  the  charterers  shall  have  reason  to 
be  dissatisfied  with  the  conduct  of  the  captain,  officers,  or  engineers,  they  shall 
make  such  complaint  in  writing  to  an  agent  in  New  Orleans,  La.,  specially 
appointed  by  owners,  who  shall  have  full  power  to  act  on  their  behalf,  and, 
if  necessary,  dismiss  any  of  the  officers,  should  they  find  the  complaints  made 
by  the  charterers  are  Justified  and  proven,  ♦  ♦  ♦  (i4)  That  in  the  event  of 
loss  of  time  from  deficiency  of  men  or  stores,  or  break  down  of  machinery,  or 
damage  preventing  the  working  of  the  steamer  for  more  than  twenty-four  hours 
at  sea,  the  payment  of  hire  shall  cease  until  she  be  again  in  an  efficient  state 
to  resume  her  service;  and  should  she,  in  consequence,  put  into  any  port  other 
than  that  to  which  she  is  bound  to,  the  port  charges  and  pilotages  at  such 
port  shall  be  borne  by  steamer^s  owners;  but  should  the  vessel  be  driven  into 
port  or  to  anchorage  by  stress  of  weather,  or  from  any  accident  to  the  cargo, 
such  detention  or  loss  of  time  shall  be  at  the  charterers'  risk  and  expense; 
also,  if  any  loss  of  time  from  crew  or  stores  not  being  on  board  in  time,  or 
from  repairs  to  hull  and  machinery,  which  are  for  owners'  account,  not  being 
complete  after  cargo  and  coals  are  on  board,  and  hour  of  sailing  has  been  fixed 
by  charterers,  and  notice  given  to  captain,  the  time  lost  is  for  the  steamer's 
account.  ♦  ♦  •  (17)  That  the  owners  shall  have  a  lien  upon  all  cargoes  and 
all  sub-freights  for  any  amounts  due  under  this  charter,  and  the  charterers  shall 
have  a  lien  upon  the  ship  for  all  moneys  paid  in  advance,  and  not  earned. 
(18)  Ship  bottom  to  be  kept  properly  cleaned,  and  steamer  to  be  docked  when- 
ever captain  and  charterers  may  think  it  necessary,  but  at  least  once  In  every 
six  months,  and  payment  of  the  hire  to  be  suspended  until  she  ip  again  in 
proper  state  for  the  service." 

After  Woods  obtained  possession  of  the  steamship,  he,  styling  himself  *'John 
G.  Woods,  chartered  owner  of  the  good  iron  screw  steamship  Franklin,"  sub- 
chartered  her  to  one  McManus,  of  Mexico;  the  terms  of  this  second  charter 
party  being  similar  to  the  first  in  all  material  matters.  Thereafter  the  Frank- 
lin was  used  by  McManus  as  a  general  ship  between  Mexican  and  Cuban  ports. 
About  this  time  a  state  of  war  existed  between  the  United  States  of  America 
and  the  kingdom  of  Spain,  and  the  master  of  the  ship  became  uneasy,  fearing 
capture  in  running  to  Cuban  ports.  When  first  ordered  to  sail  from  Vera  Cruz 
to  Cuba,  the  master  declined  tp  load  or  proceed.  He  waited  some  weeks  be- 
fore deciding  to  take  cargo,  and  in  the  meantime  communicated  with  his  owner 
in  Norway,  and  the  owner's  agents  in  New  York.  Under  tJeir  advice,  he  took 
cargo  and  proceeded  to  Cuba.  On  this  trip  he  was  overhauled  by  an  American 
man-of-war,  but  after  an  examination  of  his  papers,  he  was  allowed  to  pro- 
ceed. This  voyage  was  successfully  made,  and  a  second  one  followed.  Hav- 
ing received  a  cablegram  from  the  agent  of  the  owner  in  New  Orleans,  warn- 
ing him  against  carrying  contraband  of  war  to  (Tuban  ports,  he  again  took 
the  advice  of  owner's  agent,  but,  on  receiving  instructions  not  to  carry  contra- 
band nor  run  blockade  but  proceed,  he  loaded,  and  made  a  successful  voyage  to 
the  port  of  Cayberriep,  in  Cuba.  August  2,  1898,  while  unloading  in  that 
port,  and  before  cargo  was  discharged,  the  Franklin  was  seized  by  the  United 
States  gunDoat  Syren,  and,  with  the  balance  of  her  cargo,  about  one-fifth,  was> 
taken  to  Key  West,  with  a  prize  crew  on  board,  and  then  proceeded  again&t 
in  the  United  States  district  court  as  a  prize  of  war.  On  the  17th  of  the 
same  month,  after  various  proceedings  and  expenses  incurred  for  the  purpose, 
the  ship  was  discharged.  The  expenses  in  procuring  her  release,  counsel  fees, 
costs,  and  other  matters  amounted  to  about  $1,2U0.  Before  the  ship  could 
leave  Key  West,  it  was  necessary  that  these  expenses  should  be  paid.  Then 
followed  a  call  upon  Woods  to  pay,  and  his  refusal.  Woods  called  upon  the 
owners'  agents,  and  they  refused,  and  a  call  was  made  upon  the  subcharterer, 
McManus,  and  he  refused,  and  demanded  to  have  his  ship.  After  some  tele- 
graphic correspondence  between  owners'  agents,  charterers,  and  master,  the 
owners'  agents  in-  New  York  wired  agent  at  New  Orleans  as  follows:  "In 
order  save  time,  have  Woods  wire  captain  money.    Notify  him  proceed  New 
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Orleans  after  Havana.**    Upon  that  dispatch,  the  New   Oileans  agent,  on 
Bnggestion  and  with  consent  of  Woods,  sent  the  following: 

"New  Orleans,  La.,  August  23rd,  1898. 
"Captain  Sassummnssen,  Norwegian  Stmr.  Franklin,  Gqre  [Care]  Taylor, 
Norwegian  Consul,  Key  West,  Fla.:  Your  draft  on  Woods  for  twelve  hundred 
dollars  will  be  honored  at  sight.  I  guaranty  same  to  cover  disbursements. 
Proceed  Havana;  thence  New  Orleans.  Do  not  deliver  cargo  to  Ybanez,  Al- 
vare  &  Co.,  unless  they  pay  Key  West  disbursements.    Advise  sailing. 

"[Signed]  Geo.  W.  Kelley." 

The  master  then  drew  draft,  of  which  the  following  is  a  copy: 
"Exchange  for  $1,200. 

"Key  West,  Fla.,  Aug.  24th,  1898. 
"At  sight  pay  this  first  of  exchange  (second  unpaid)  to  the  order  of  Mess. 
Taylor  &  Co.,  twelve  hundred  dollars,  a/c  necessary  expenses  Nor.  S.  S.  Frank- 
Un,  at  this  port,  value  received,  and  charge  the  same  to  account  of  said  stmr. 
"[Canceled  Internal  Revenue  Stamp.]  D.  Basmussen,  Master. 

•*To  John  G.  Woods,  New  Orleans,  La." 

Woods  paid  this  draft.  From  its  proceeds  the  master  paid  off  his  obligations 
In  Key  West,  and  thence,  according  to  orders,  proceeded  to  Cuba  to  deliver  the 
balance  of  his  cafgo,  then  returned,  and  reported  to  charterer  Woods,  and, 
thereafter,  under  a  renewal  of  the  charter  party,  proceeded  to  run  in  Woods' 
interest,  making  frequent  trips  to  New  Orleans  and  Central  America,  until 
December,  1898,  when  the  charter  expired,  and  the  ship  was  returned  to  her 
owner. 

The  first  attempt  to  collect  the  money  advanced  by  Woods  to  release  the 
ship  at  Key  West  was  from  the  consignees  of  cargo  In  Cuba.  The  master  was 
ordered  not  to  deliver  cargo  unless  the  payment  was  made,  but,  on  the  refusal 
of  consignees  to  pay,  that  order  was  countermanded.  Woods  also  made  un- 
availing efforts  to  collect  the  amount  from  the  subcharterer,  McManus.  As  the 
owner  of  the  ship  refused  to  pay,  he  then  thought  of  retaining  the  amount  from 
the  advance  payments  of  the  ship's  hire,  but  abandoned  this  mode  of  collec- 
tion for  fear  that  perishable  cargo  aboard  the  Franklin  would  be  seized. 
ITlnally,  In  January,  1899,  the  steamship  FrankUn  then  being  in  this  port. 
Woods  instituted  this  suit  in  personam,  coupled  with  a  foreign  attachment, 
wherein  the  ship  Franklin  was  seized.  The  district  court  rejected  the  libel- 
ant's demand,  and  he  now  prosecutes  this  appeal,  assigning  as  error  that  the 
court  erred  in  holding  that  the  expenses  in  releasing  the  steamship  Franklin 
from  seizure  in  the  port  of  Key  West  and  in  defending  the  suit  against  her 
for  forfeiture,  were  expenses  for  which  the  libelant  was  liable,  and  that  the 
court  erred  In  refusing  to  allow  the  recovery  by  libelant  for  the  amount  herein 
sued  for,  and  dismissing  the  libeL 

Hewes  T.  Ghirley,  for  appellant. 
Richard  De  Gray,  for  ai^pellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

The  libelant  contends  that  he  was  not  liable  for  expenses  incurred 
in  releasing  the  ship  from  capture,  and  had  no'  interest  in  the  matter 
as  to  whether  she  was  released  or  not,  except  that  he  desired  to  avail 
himself  of  an  option  to  extend  the  time  of  the  charter,  and  that  he 
paid  the  money  at  the  request  of  the  owner,  for  his  account,  and 
understood  he  would  be  reimbursed.  The  claimant,  on  the  other 
hand,  denying  that  he  ever  recognized  the  subcharter  or  was  bound 
thereby,  contends  that,  under  the  terms  of  the  first  charter  party, 
there  was  a  demise  of  the  ship  to  the  charterer.  Woods,  as  owneirpro 
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iiac  vice,  who,  as  such  owner,  was  responsible  for  the  obligations  of 
the  ship;  and  particularly,  as  it  was  through  Woods'  fault  that  the 
vessel  was  engaged  in  the  Cuban  trade,  where  there  was  danger  of 
her  capture,  the  claimant  contends  that  the  ninth  clause  of  the 
charter  party,  to  the  following  effect:  "And  the  charterers  hereby 
agree  to  indemnify  the  owners  from  all  consequences  or  liabilities 
that  may  arise  from  the  captain  signing  bills  of  lading  or  otherwise 
complying  with  their  orders  and  directions," — rendered  the  charterer 
liable  for  these  particular  expense©,  because  the  capture  resulted  from 
the  employment  the  charterer  gave  the  ship.  Each  party  supports 
his  contention  by  elaborate  argument  and  citations  of  many  authori- 
ties, but  we  are  unable  to  agree  with  either.  The  expenses  necessary 
to  release  the  ship  from  the  capture  which  involved  the  ship,  cargo, 
and  freight  was  a  subject  for  general  average.  Douglass  v.  Moody,  9 
Mass.  548;  Sansom  v.  Ball,  4  Dall.  459,  1  L.  Ed.  908;  Jumel  v.  Insur- 
ance Co.,  7  Johns.  412;  Spafford  v.  Dodge,  14  Mass.  66.  This  last- 
cited  case  is  very  interesting,  and  we  quote  from  it  at  some  length. 
Under  the  charter  party  in  that  case  the  charterers  had  more  control 
than  in  the  present  instance,  for  they  were  required  to  victual  and 
man  the  vessel,  as  well  as  pay  all  port  charges,  pilotage,  etc.  The  ves- 
sel, on  a  voyage  from  St.  Ubes  to  Boston,  was  forcibly  taken  by  a 
British  cruiser  as  a  prize  of  war  on  the  6th  of  January,  1843,  and  de- 
tained until  the  10th  of  May  following.  The  main  issue  in  the  suit 
v^as  as  to  whether  the  charterers  were  liable  for  hire  of  the  ship  dur- 
ing the  time  lost  by  the  capture.  The  court  held  that  the  charterers 
were  liable  for  the  hire.    In  regard  to  this  the  court  said: 

"The  defendants,  by  virtue  of  this  charter  party,  became  the  owners  of 
the  ship  for  the  voyage,  or  for  the  time  stipulated  in  the  contract.  They  might 
load  her  themselves,  or  take  freight  for  others  on  such  terms  as  they  should 
think  proper.  The  whole  earnings  of  the  ship,  in  either  case,  were  for  their 
use.  If  she  should  perform  her  voyage  in  a  short  time,  the  gain  would  be 
theirs.  They  would  have  the  jsame  benefit,  whether  as  freight. on  their  own 
goods  or  on  the  goods  of  others,  as  if  the  voyage  had  been  unusually  prolonged, 
while  the  expenses  of  wages  and  provisions  which  were  to  be  paid  by  them 
would  be  reduced.  On  the  other  hand,  if  the  voyage  should  be  delayed  by  ad- 
verse windi^  or  by  any  other  of  the  common  casualties  or  occurrences,  the 
defendants  would  sustain  the  whole  loss  arising  from  that  circumstance.  They 
would  be  held  to  pay  the  increased  hire  and.  expenses  of  the  ship  and  the 
crew,  while  their  freight  or  profits  from  the  voyage  would  remain  the  same. 
The  plaintifTs  had  sold  their  ship  for  the  time  to  the  defendants,  to  be  used  in 
any  manner  not  inconsistent  with  the  contract,  and,  as  they  could  gain  nothing, 
•  80  ought  they  not  to  lose.  In  consequence  of  the  particular  manner  in  which 
they  should  be  employed  by  the  defendants.  If  the  plaintiffs  had  not  thus 
parted  with  their  ship,  they  might  have  taken  freight,  or  employed  her  in 
some  voyage  on  their  ovm  account;  and,  if  it  be  said  that  the  voyage  might 
still  have  been  prolonged  by  the  same  or  the  like  accidents  that  have  now  oc- 
curred, the  answer  is  that  the  owners  in  that  case  would  have  had  the  chance 
of  a  short  and  profitable  voyage  to  compensate  the  risk  of  such  a  delay  or  de- 
tention. Suppose  the  owners  had  let  their  ship  for  a  certain  term  of  years, 
without  designating  any  voyage  or  voyages  in  which  she  should  be  employed; 
they  would  certainly  be  entitled  to  the  hire  for  the  whole  time,  although  the 
ship  should  remain  in  port  the  whole  time,  in  consequence  of  an  embargo,  from 
not  finding  suitable  employment  from  fear  of  capture  by  an  enemy,  or  any 
other  similar  cause.  The  application  of  these  principles  has  never  been  doubted 
when  the  ship  has  been  driven*  out  of  her  course  by  a  tempest,  or  delayed 
by  adverse  winds,  and  they  have  been  applied,  as  before  mentioned,  when 
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she  has  been  detained  by  an  embargo.  We  can  perceive  no  difference,  as  It 
regards  this  question,  between  a  delay  arising  from  any  of  those  causes  and 
that  which  has  occurred  In  the  present  case.  Here  was  a  hostile  seizure  of  the 
ship.  Thl0  might  have  been  followed  by  a  condemnation  as  prize,  whldi  would 
undoubtedly  have  dissolved  the  contract  of  affreightment,  but,  in  the  events 
which  have  happened,  it  produced  only  a  prolongation  of  the  voyage.  The  ship, 
was  restored  by  the  sovereign  under  whose  authority  she  was  seized.  The. 
captors,  therefore,  admit  that  they  had  no  right  to  condemn  the  property  oi;  to^ 
deal  with  it  as  captured.  It  makes  no  difference  that  the  ship  was  carried 
into  a  port  of  the  captors  for  examination  before  she  was  restored.  If  this 
seizure  produced  a  dissolution  of  the  charter  party,  the  same  consequence 
would  follow,  however  short  might  be  the  period  of  the  detention,  and  whether 
she  were  restored  by  the  captors  upon  examination  of  her  papers  at  sea,  or 
upon  a  like  examination  in  port,  or  in  a  court  of  admiralty.  •  •  •  The 
necessary  costs  and  charges,  incurred  and  paid  by  the  defendants  in  reclaiming 
and  procuring  the  restoration  of  the  ship  and  cargo,  are  undoubtedly  to  be 
allowed  as  a  general  average,  and,  when  the  amount  is  ascertained  in  the 
manner  agreed  by  the  parties,  it  must  be  apportioned,  si;  usual,  on  the  ship, 
cargo,  and  freight  The  sum  which  may  thus  be  found  due  from  the  plaintiffs 
will  be  deducted  from  that  which  is  due  to  them  on  the  charter  party."  Pages 
71-74. 

In  the  instant  case,  the  record  shows  that  the  hire  of  the  vessel 
was  promptly  paid  for  all  the  time  lost  daring  her  detention  under 
capture,  and,  if  proceedings  had  been  promptly  instituted  under  gen- 
eral average  adjustment,  we  are  reasonably  clear  that  the  amount 
advanced  by  Woods  to  the  master  could  have  been  lawfully  appor- 
tioned between  the  ship,  cargo,  and  freight.  The  adjustment  should 
have  been  made  at  first  port  of  detention,  certainly  before  there  was 
a  separation  of  the  contributory  interests.  1  Pars.  Shipp.  &  Adm. 
486.  As  no  such  proceedings,  however,  were  instituted  before  the 
three  interests  involved  were  separated,  and  the  liens  on  them  lost, 
we  are  inclined  to  the  opinion  that  Woods'  remedy  to  recover  from 
any  one  of  them  is  lost,  because  of  his  delay  in  asserting  his  rights; 
but  we  do  not  so  decide  in  the  present  case,  and,  if  Woods  still  has 
the  right  to  have  an  adjustment  and  apportionment,  he  may  assert 
it  in  a  proper  suit  In  this  case,  there  is  no  proof  upon  which  to 
base  a  decree  in  favor  of  libelant  for  any  amount.  Under  the  cir- 
cumstances, the  decree  of  the  district  court  dismissing  the  libel  is 
amended  by  adding  the  words,  "without  prejudice  to  another  action 
as  counsel  may  advise,"  and  as  so  amended  is  affirmed. 
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(Circuit  Gonrt  of  Appeals,  Fifth  Circuit    January  23,  lOOOJj 

N<K  870. 

PHiOTAGB— UNKAYraABLB  VbSSBIj— STATUTES. 

•  A  helpless  and  unnayigable  vessel,  which  has  sprung  a  leak,  so  as  to 
require  the  use  of  two  steam  pumps,  and  Is  without  master,  commander, 
or  crew,  haying  but  a  dozen  laborers  aboard,  working  the  pumps,  and  has 
only  a  temporary  rudder,  and  is  in  tow  of  a  steam  tug,  is  not  within  Pol. 
Code  Ga.  1895,  §  1656,  providing  that  "any  person,  master,  or  commander" 
of  a  vessel  "bearing  towards  any  of  the  ports,  rivers,  or  harbors  of  this 
state"  shall  be  liable  to  pay  the  first  pilot  offering  his  services,  and  exhibit-  ' 
Ing  his  license,  "if  demanded  by  the  master,"  though  section  1664  requires 
the  pilot  to  offer  his  services  to  a  "vessel  in  distress,*'  these  sections,  with 
section  1657,  securing  to  the  pilot  bringing  the  vessel  In  the  right  to  take 
her  out  "unless  the  master  of  such  vessel  shall  prove  •  «  *  that 'such 
pilot  misbehaved  while  in  charge  of  the  vessel";  section  1658  providing 
that  the  pilot  shall  moor  or  dock  the  vessel,  if  required  by  the  master  on 
arrival,  and  section  1666  providing  that  "the  master  of  a  vessel  in  readiness 
to  leave  must,  if  practicable,  give  notice  to  the  pilot  entitled  to  conduct 
the  vessel  out"  showing  that  a  navigable  vessel  with  a  master  on  board, 
and  not  one  in  need  of  salvage  service,  is  contemplated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia. 

Joseph  A.  Cronk  (Gignilliat  &  Stubbs,  on  the  brief),  for  appellant 
T.  P.  Ravenel  (Lester  &  Ravenel,  on  the  brief),  for  appellee. 

Before  PABDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  a  case  of  pilotage  in  which  a  de- 
cree was  rendered  in  favor  of  the  libelant  The  claimant  appeals 
to  tills  court,  and  the  decree  is  assigned  ad  error.  The  material  facts 
may  be  briefly  stated.  In  1898  the  Norwegian  bark  Saehelm,  while 
navigating  the  harbor  of  Sapelo,  Ga.,  lost  her  rudder,  sprung  a  leak, 
and  became  water-logged.  She  went  aground  there  "on  the  mud 
bank."  In  this  condition  she  was  disposed  of  at  public  sale,  with  her 
cargo,  and  James  Foley  became  the  purchaser  of  both.  Foley  con- 
tracted with  the  Propeller  Towboat  Company  to  deliver  the  bark  and 
cargo  at  Savannah,  Ga,  A  temporary  rudder  was  put  up,  and  two 
steam  pumps  were  used  to  clear  her  of  water.  But  the  pumps  would 
not  keep  her  clear  of  water.  To  run  the  pumps,  Foley  put  "a  dozen 
negroes  and  a  watchman  in  charge."  Only  one  of  the  men  was  a  sea- 
man, and  he  was  employed  as  a  laborer.  No  man  on  board  had  a 
captain's  or  a  master's  license.  She  was  towed  out,  with  her  cargo 
aboard,  from  Sapelo,  by  a  tug.  The  tug  *^ad  United  States  license," 
and  her  captain  in  charge  was  authorized  to  navigate  her  without 
paying  pilotage.  When  she  was  about  two  miles  outside  of  Tybee 
bar,  John  H.  Craig,  the  libelant,  approached  her  on  the  J.  H.  Estill. 
She  was  then  in  tow  of  one  steam  tugboat.  Craig  offered  his  services 
as  pilot,  and  was  not  accepted.  The  Saehelm  continued  in  tow  of 
the  tug  till  she  was  over  halfway  between  the  bar  and  Tybee  Light- 
house, and  then  the  tugboat  Qynthia  went  to  her  assistance,  and  took 
hold  of  her.    At  the  time  Craig  spoke  her,  she  was  drawing  22  feet 
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of  water.  After  die  got  to  the  lighthonse,  they  stopped  pumping, 
and  she  went  to  her  decks,  25  feet  The  Saehelm  was  not  entered 
or  cleared  from  the  custom  house  at  Savannah.  The  deputy  collect- 
or testified  that:  'The  vessel  waa  a  wreck.  She  was  coming  in  to 
be  repaired.  Under  these  circumstances,  not  required  to  enter  or 
clear.''  The  amount  of  pilotage  fixed  by  the  regulations  for  a  vessel 
drawing  22  feet  is  |160,  and  the  decree  was  rendered  in  favor  of  the  . 
libelant  for  that  sum. 

This  case  turns  on  the  proper  construction  of  the  statutes  of  Geor- 
gia relating  to  pilots  and  pilotage.  The  statutes  are  contained  in 
sections  1656-1658,  16C4,  and  1666  of  the  Political  Code  of  Georgia 
of  1895,  which,  for  convenience,  are  printed  in  full  in  the  foot-note.* 
The  purpose  of  the  statutes  is  to  require  a  ship  or  vessel,  with  certain 
named  exceptions,  bearing  towards  any  of  the  ports  of  the  state,  to 
accept  the  services  of  a  pilot,  and  to  require  that  the  first  pilot  who 
offers  his  services  shall  be  paid,  whether  his  services  are  accepted  or 
not.  The  question  in  this  case  is  whether  or  not  the  Saehelm,  when 
the  libelant  offered  his  services,  was  in  a  condition  to  make  her  sub- 
ject to  these  statutes.  The  ship  or  vessel  must  be  one  '^bearing  to- 
wards a  river  or  harbor  of  this  state."  Section  1656.  The  first  lines 
of  this  section  refer  to  "any  person,  master,  or  commander,"  etc.,  who 
refuses  to  receive  a  pilot;  but  the  last  lines  provide  that  the  pilot 
shall  exhibit  his  license,  f* if  demanded  by  the  master."  The  follow- 
ing section  (1657)  is  to  secure  to  the  pilot  who  brought  the  vessel  in 
the  right  to  take  her  out,  "unless  the  master  of  such  vessel  shall  prove 
to  the  satisfaction  of  the  commissioners  that  such  pilot  misbehaved 
whOe  in  charge  of  the  vessel."  Section  1658  provides  that  the  pilot 
shall  moor  or  dock  the  vessel  if  required  by  the  master  on  arrival. 
Section  1666  provides  that  "the  master  of  a  vessel  in  readiness  to  leave 
must,  if  practicable,  give  notice  to  the  pilot  entitled  to  conduct  the 
vessel  out."  Clearly,  these  four  sections  refer  to  a  navigating  ves- 
sel, bearing  towards  a  port  or  harbor,  with  a  master  on  board.  There 
are  words  in  each  of  the  four  sections  to  indicate  that  the  legislature 
meant  a  vessel  or  ship  with  a  master  aboard.  In  the  first  section  the 
master  may  demand  the  exhibition  of  the  pilot's  license;  in  the  sec- 
ond, he  may  make  proof  of  the  pilot's  misconduct;  in  the  third,  he 
may  require  the  pilot  to  moor  or  dock  the  vessel;  and,  in  the  fourth, 
he  must  give,  notice  of  readiness  to  leave.  A  ship  or  vessel  with  a 
master,  or  with  some  person  in  command,  was  meant.  This  view  was 
taken  by  libelant's  proctors  when  the  libel  was  filed,  for  we  find  it 
alleged  in  the  libel  that  "libelant  tendered  his  services  to  the  master 
thereof,  or  person  in  command  thereof."  The  language  of  the  act 
shows  indisputably  that  a  vessel  with  a  master  is  meant,  or,  at  least, 
with  some  person  in  command.  It  is,  we  think,  implied  that  a  crew 
would  be  aboard  to  manage  or  control  the  vessel.  This  leads  to  the 
conclusion  that  a  vessel  that  is  navigable,  and  with  master  and  crew 
in  charge,  is  meant.  When  the  libelant  offered  his  services  as  pilot, 
the  Saehelm,  though  she  had  a  cargo  aboard,  had  only  a  temporary 
rndder,  had  sprung  a  leak  so  as  to  require  the  oae  of  two  steam 


1  See  note  at  end  of  case. 
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pumps,  was  without  master,  commander,  or  crew,  having  but  a  dozen 
laborers  aboard,  and  was  in  tow  of  a  steam  tug.  To  quote  the  evi- 
dence of  Capt.  Avery,  an  experienced  sailor,  "She  was  more  a  raft 
of  timber  than  a  navigable  vessel." 

In  Hobart  v.  Drogan,  10  Pet.  117, 123,  9  L.  Ed.  366,  368,  Mr.  Justice 
Story,  after  defining  a  pilot  as  "a  person  taken  on  board  at  a  particu- 
lar place  for  the  purpose  of  conducting  a  ship  through  a  river,  road, 
or  channel,  or  from  or  into  a  port,"  said: 

"His  duty,  therefore,  is  properly  the  duty  to  navigate  the  ship  over  and 
through  his  pilotage  limits,  or,  as  it  is  commonly  caUed,  his  'pUotage  ground.* 
The  case,  therefore,  necessarUy  presupposes  that  the  ship  is  in  a  condition 
capable-  of  being  navigated;  distressed,  if  you  please,  and  laboring  under 
difficulties,  but  stiU  capable,  in  point  of  crew,  equipments,  and  situation,  of 
being  navigated.'' 

The  case  of  Flanders  v.  Tripp,  2  Low.  15,  Fed.  Cas.  No.  4,854,  de- 
cided by  Judge  Lowell,  is  in  point.  The  ship  in  that  case  was  not  fit 
to  be  navigated,  and  the  master  was  on  shore,  seeking  a  tugboat. 
The  libelant  was  the  first  pilot  to  offer  his  services,  which  were  de- 
clined. The  Massachusetts  statute  (St.  1862,  c.  176,  sched.  5),  like  the 
Georgia  statute,  gave  a  fee  to  the  first  pilot  offering  his  services. 
The  court  decided  against  the  libelant,  holding,  in  effect,  that  there 
is  in  the  statute  an  implied  exception  in  the  case  of  vessels  which 
cannot  be  navigated  by  the  pilot  without  further  assistance  in  the 
nature  of  salvage  or  quasi  salvage  service.  The  point  of  the  de- 
cision is  that  a  vessel  which  stands  in  need  of  salvage  service  is  not 
required  by  the  statute  to  accept  the  offer  of  pilotage.  It  is  true,  as 
pointed  out  by  the  learned  proctors  for  the  libelant  in  the  present 
case,  that  Judge  Lowell  observed  that  he  found  nothing  in  the  statute 
law  of  Massachusetts  that  required  pilots  to  assist  vessels  in  distress. 
He  said,  therefore,  that  the  general  rule  holds  good  that  they  are  not 
required  to  be  salvors  without  salvage  compensation.  There  is 
nothing  in  the  Georgia  statutes  which  makes  this  case  inapplicable. 
Section  1664  requires  the  pilot  to  offer  his  services  to  a  "vessel  in 
distress,"  but,  construing  liiat  section  in  connection  with  the  other 
sections  cited,  we  do  not  think  it  includes  an  unnavigable  vessel. 
The  language  is  used  by  the  legislature  in  its  ordinary  meaning.  A 
vessel  is  in  distress  when  in  a  sti^te  of  danger  or  necessity,  ''as  from 
want  of  provisions  or  water,"  etc.  (V\^ebst.  Diet.);  or  "iij  a  situation  of 
misfortune  or  calamity,  as  a  steamer  in  distress"  (Stand.  Diet.).  A 
vessel,  of  course,  is  also  in  distress  when  wrecked,  and  needing 
salvage  service;  but  this  section  must  be  construed  in  connection 
with  the  others  on  the  same  subject.  The  legislature,  looking  at  all 
these  statutes,  did  not  mean  to  force  pilotage  on  a  vessel  needing 
only  salvage.  To  come  within  the  meaning  of  the  statutes,  the  vessel 
must  be  navigable,  and  then,  if  in  distress,  the  pilot  is  required  to 
first  offer  his  services  to  the  vessel  so  in  distress.  An  unnavigable 
derelict,  for  illustration,  in  charge  of  salvors,  cannot  be  within  the 
meaning  of  these  statutes.  If  the  vessel  is  so  damaged  or  so  situ- 
ated as  to  need  salvage  services,  and  not  pilotage,  the  statute  does 
not  prevent  the  pilot,  whose  services  are  not  accepted  or  rendered  as 
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0uch,  from  1)ecomliig  a  salvor,  and  receiving  salvage  compensation. 
It  should  not  be  presomed  from  the  language  of  the  statute  that  the 
legislature  intended  to  impose  on  pilots  the  often  more  onerous  and 
dangerous  duties  of  salvors,  and  allow  them  only  the  less  remunera- 
tive compensation  of  pilots.  The  conclusion  of  Judge  Lowell,  there- 
fore, becomes  pertinent  to  this  case: 

**l  am  of  opinion  that  the  rule  is  reciprocal,  and  that  as  a  pilot  is  not  bound 
to  take  npon  himself  the  duty  of  a  salvor  of  a  disabled  vessel,  without  the 
advantages  of  that  position,  so  a  ship  which  stands  in  need  of  a  salvage  serv- 
ice la  not  bound  to  accept  the  offer  of  pilotage,  if  her  need  is  for  something 
more,  which  the  pilot  cannot  supply." 

The  Saehelm  was  in  tow,  receiving  service  in  the  nature  of  salvage, 
when  hailed  by  the  libelant.  She  was  not  propelled  by  her  own 
power.  Alone,  she  was  helpless  and  unnavigable.  '^These  acts  of 
pilotage,"  as  was  remarked  by  Blandford,  J.,  in  Wright  v.  Lake,  75 
Ga,  220,  "are  founded  on  public  necessity  for  the  security  of  commerce 
and  the  protection  of  life."  The  policy  and  purpose  of  the  statutes 
would  not  be  promoted  by  forcing  vessels  in  charge  of  salvors  to  ac- 
cept unnecessary  pilots,  and  by  refusing  salvage  compensation  to 
pilots  for  salvage  services.  We  hold  that  a  vessel,  without  master 
or  crew,  and  without  the  power  to  navigate  on  account  of  damage 
Bustaiped,  and  in  tow  of  a  steam  tug  into  port,  is  not  required,  by 
the  statutes  of  Georgia,  to  accept  the  services  of  a  pilot,  and  is  not 
made  subject  to  his  fees  on  refusal  to  accept  his  services.  The  de- 
cree of  the  district  court  is  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  the  libel. 

NOTa 

Political  Ck)de  of  Georgia  of  1895: 

''Sec.  1656.  Any  person,  master  or  commander  of  a  ship  or  vessel,  except 
vessels  exempt  by  United  States  laws  and  vessels  while  licensed  under  the 
provisions  of  this  article  and  vessels  of  less  than  one  hundred  tons  burden, 
bearing  towards  any  of  the  ports,  rivers,  or  harbors  of  this  state,  and  who  re- 
fuse to  receive  a  pilot  on  board,  shaJl  be  liable,  on  his  arrival  In  such  port, 
river,  or  harbor  in  this  state,  to  pay  the  first  pUot  who  may  have  offered  his 
services  outside  the  bar,  and  exhibited  his  license  as  a  pUot  If  demanded  by 
the  master,  the  fuU  rates  of  pilotage,  inward  and  outward,  established  by  law 
for  such  vessel. 

"Sec.  1657.  The  pilot  who  brings  in  a  vessel  into  port,  or  one  attached  to  his 
pilot-boat  ahaU  have  the  exclusive  right  to  take  her  out,  unless  the  master 
of  such  v^<<sel  shaU  prove  to  the  satisfaction  of  the  commissioners  that  such 
pilot  misbehaved  himself  while  in  charge  of  the  vessel  or  was  in  the  meantime 
deprived  of  his  Ucense,  or  that  such  pilot  had  obtained  the  inward  pilotage 
against  the  right  of  some  other  pilot  first  offering  his  services,  and  in  any  of 
these  cases  another  pilot  shall  be  employed,  and  in  that  event  the  outward  pilot- 
age fees  shaU  belong  to  the  pilot  who  takes  her  out 

"Sec  1658.  Bvery  pilot  in  any  of  the  ports,  rivers,  or  harbors  aforesaid, 
bringing  any  vessel  to  anchor  in  any  of  said  ports,  rivers,  or  harbors,  shaU 
moor  such  vessel,  or  give  proper  directions  for  the  mooring  of  the  same  and  the 
safe-riding  thereof,  or  shall  dock  such  vessel  if  required  by  the  master  on  ar- 
rival, and  said  pilot  shall  not  be  entitled  to  compensation  in  addition  to  his 
pilotage  for  so  doing." 

''Sec.  1664.  Bvery  pilot-boat  cruising,  or  standing  out  to  sea,  must  offer  the 
services  of  a  pilot  to  the  vessel  nearest  the  bar,  unless  a  vessel  more  distant 
be  in  distress,  under  penalty  of  fifty  dollars  for  each  and  every  neglect  or 
refusal,  either  to  approach  the  nearest  vessel,  or  to  aid  her  if  required,  or  to 
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aid  any  Tesael  In  sight  showing  signals  of  distress;  and  the  commlsslonen,  or 
a  majority  of  them,  may,  for  such  neglect  or  refusal,  deprtre  the  pilot  of  his 
license." 

''Sec.  1666.  The  master  of  a  vessel  In  readiness  to  leave  must,  If  practicable, 
give  notice  to  the  pilot  entitled  to  conduct  the  vessel  out,  of  his  Intention  to 
leave,  or  to  some  other  pilot  belonging  to  the  same  boat:  provided*  such  pilot 
be  at  the  place  of  departure  of  such  vessel  or  near  thereto." 


THB  NATHAN  HALB. 

(Oircnlt  Court  of  Appeals,  Second  Olrcuit    January  9, 1900.) 

No.  81. 

Taos— Ihjurt  to  Tow— Negligence. 

A  barge  In  tow  drawing  24  feet  of  water,  proceeding  along  and  a  little 
to  the  west  of  the  middle  of  a  passage  1%,  miles  long  and  %  of  a  mile 
wide,  when  about  halfway  through  struck  on  the  most  easterly  boulder, 
19  feet  below  the  surface,  In  a  shoal  commenciug  750  yards  from  the  east- 
erly side  of  the  channel,  at  a  point  where  It  was  1,300  yards  wide.  The 
shoal  was  not  known  to  navigators.  The  government  charts  showed  at 
this  point,  midway  between  the  shores,  a  channel  one-quarter  of  a  mile, 
In  which  the  water  was  nowhere  less  than  26  feet  deep;  and  the  Atlantic 
Coast  Pilot  described  the  channel  as  well  buoyed,  and  therefore  jparticu- 
larly  safe,  and  directed  that  it  be  entered  "about  midway"  between  the 
shores.  At  the  time  of  the  'accident  the  masters  of  the  vessels  supposed 
they  were  about  the  middle  of  the  channel.  The  shoal  contained  a  number 
of  rocks  less  than  21  feet  below  the  surface,  which  were  surrounded  by, 
and  had  between  them,  water  27  feet  deep.  Held  that.  In  the  absence  of 
evidence  that  the  tug  went  out  of  the  channel  usually  pursued  by  navi- 
gators, it  was  not  liable. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Samuel  Park,  for  appellant 

H.  Galbraith  Ward,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  While  the  steam  tug  Nathan  Hale 
was  towing  the  barge  Felix  from  New  Bedford  to  Vineyard  Bbtv^i, 
in  August,  1897,  phe  proceeded  through  Quick's  Hole,  a  channel  be- 
tween Nashawena  Island  on  the  west,  and  Pasque  Island  on  the  east, 
leading  from  Buzzard's  Bay  to  Vineyard  Sound.  The  barge  was 
on  a  hawser  of  about  900  feet,  was  loaded  with  coal,  and  drew  about 
23  feet  of  water.  In*  passing  through  the  channel,  the  barge  was  so 
badly  injured  by  striking  upon  a  rock  that  she  shortly  afterwards 
sank.  The  action  was  brought  to  recover  of  the  tug  the  .damages 
arising  from  the  disaster,  upon  the  theory  that  the  tug  was  negli- 
gent in  performing  the  towage  service.  Of  the  specific  allegations 
of  negligence  set  forth,  two  only  are  now  material — ^Pirst,  that  the 
tug  was  negligent  in  towing  a  barge  drawing  so  much  water  through 
Quick's  Hole,  instead  of  taking  a  route  to  the  westward  of  Cutty- 
hunk  Island;  second,  that  the  tug  was  negligent  in  not  keeping  the 
barge  in  the  channel.  ^  ^ 
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The  court  below  found  that  Quick's  Hole  had  been  the  usual  and 
customary  passage  for  many  years  for  coal  barges  drawing  as  much 
as  24  feet  of  water,  and  that  no  fault  was  to  be  imputed  to  the  tug 
for  proceeding  with  the  barge  through  that  channel;  but  also  found 
that  the  tug  was  negligent  in  taking  her  tow  too  far  on  the  westerly 
side  of  the  channel,  instead  of  keeping  to  the  middle,  or  the  easterly 
side  of  the  middle,  and  on  that  ground  condemned  the  tug  for  the  loss. 
91  Fed.  682. 

Quick's  Hole  is  about  one  and  one-quarter  miles  from  mouth  to 
mouth,  and  varies  in  width  from  about  three-quarters  of  a  mile  to 
about  a  mile.  Its  course  is  approximately  north  and  south.  About 
midway  between  the  north  and  south  entrances,  and  on  the  easterly 
side  of  the  channel,  about  one-third  of  the  distance  from  shore  to 
shore,  is  buoy  No.  2.  About  500  yards  northwesterly  from  this  buoy 
is  a  shoal  which  extends  towards  the  westerly  shore,  and  upon  the 
easterly  ledge  of  this  shoal  are  rocks  which  are  less  than  22  feet  be- 
low water.  This  shoal  was  not  denoted  on  the  government  charts, 
and,  according  to  the  last  chart  published  before  the  disaster  to  the 
Felix,  the  water  there  was  from  27  to  44  feet  deep.  About  600  or  700 
yards  to  the  southwesterly  of  this  buoy  is  a  shoal  of  rock  known  in  the 
case  as  "21."  It  is  so  far  out  from  the  western  shore,  and  approaches 
so  near  the  middle  of  the  channel,  that  the  proper  navigation  for 
vessels  passing  through  Quick's  Hole  from  the  northward  requires 
a  change  of  course  to  the  easterly  after  passing  buoy  No.  2.  The  sail- 
ing directions  in  the  Atlantic  Ooast  Pilot,  in  proceeding  from  Buz- 
zard's Bay  to  Vineyard  Sound,  are  as  follows: 

"Passing  through  from  the  northward,  when  Quick's  Hole  is  opened  so 
that  Gay  Head  can  be  seen,  steer  to  the  southward  so  as  to  enter  the  passage 
about  midway  between  Pasque  and  Nashawena  Islands;  thence  steer  for 
Gay  Head,  taking  a  course  to  leave  red  buoy  No.  2  on  the  port  bow.  Leave 
this  buoy  on  the  port  hand,  and  steer  S.  S.  £2.  into  Vineyard  Sound,  leaving  black 
buoy  No,  1  upon  the  starboard  hand." 

The  Atlantic  GoeBt  Pilot  describes  Quick's  Hole  as  ^a  passage 
three-quarters  of  a  mile  wide,  from  five  to  eight  fathoms  of  water 
separating  the  islands,  and  well  buoyed,  and  therefore  perfectly  safe 
for  strangers."  In  1887  the  United  States  government  caused  a 
hydrographic  Burvey  of  Quick's  Hole  to  be  made,  the  work  occupying 
10  days  or  a  fortnight,  and  the  maps  which  had  been  published  prior 
to  the  disaster  correctly  expressed  the  results  of  that  survey.  The 
officer  who  had  charge  of  the  survey  testifies  that  the  east  shore  is 
a  particularly  rocky  and  dangerous  shore,  but  the  west  shore  is 
sandy,  with  bold  water  close  up  to  the  beach  in  places,  and  is  not 
a  dangerous  shoje,  apparently,  to  approach.  According  to  the  gov- 
ernment charts,  from  the  northerly  mouth  of  the  passage  to  the  south- 
westerly shoal,  there  was,  midway  between  the  shores  of  the  two 
islands,  a  channel  a  quarter  of  a  mile  in  width,  in  which  the  water 
was  26  feet  deep  at  the  shallowest  point. 

As  the  vessels  were  about  to  enter  the  mouth  of  the  channel,  a 
squall,  with  fog,  came  up,  and  they  turned  about  under  a  port  helnL 
When  the  fog  lifted,  and  this  maneuver  was  completed,  they  were 
headed  somewhat  to  the  westerly  of  their  original  headilig^  and . 
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thus  they  entered  the  channer  somewhat  to  the  westerly  of  the 
middle.  They  had  proceeded  about  three-fourths  of  a  mile,  the  tug 
having  passed  buoy  No.  2  about  600  feet  on  the  port  hand,  when 
the  barge  signaled  for  help,  and  it  was  discovered  that  she  was 
making  water  very  fast.  None  of  those  in  charge  of  the  navigation 
ofr  either  vessel  were  aware  that  the  barge  had  struck  a  rock,  and, 
upon  an  examination  of  the  government  chart,  it  was  assumed  by 
both  masters  that  she  must  have  struck  a  sunken  wreck  or  some  un- 
known obstruction.  The  master  of  the  tug  was  an  experienced  pilot, 
and  was  familiar  with  the  passage,  having  taken  both  tows  and 
sailing  vessels  through  it  many  times.  The  master  of  the  barge 
had  been  through  it  on  one  occasion  before,  with  a  vessel  drawing 
22  feet  of  water.  The  existence  of  the  northwesterly  shoal  was  not 
known  to  navigators,  ok  appears  by  the  unanimous  testimony  of  the 
many  pilots  living  in  the  vicinity  of  QuickCs  Hole,  or  accustomed  to 
take  vessels  to  and  from  Vineyard  Spund;  and,  so  far  as  it  appears, 
it  was  known  to  only  two  persons  living  in  that  vicinity,  men  re- 
sorting there  to  fish,  and  who  for  selfish  reasons  had  not  disclosed 
its  existence  to  any  one  else.  The  evidence  makes  it  entirely  clear 
that  the  barge  struck  a  rock  upon  that  shoal,  and  the  court  below 
so  found.  By  surveys  subsequently  made,  it  appears  that  the  shoal 
is  a  ledge  of  boulders  commencing  at  a  point  about  750  yards  distant 
from  the  easterly  shore  of  the  channel,  running  in  a  northwesterly  di- 
rection a  distance  of  approximately  500  feet,  having  a  width  of  about 
200  feet,  and  containing  a  number  of  rocks  less  than  21  feet  below 
the  water.  It  is  surrounded  by  water  of  a  depth  of  about  27  feet, 
and  between  the  rocks  there  is  water  of  that  depth.  At  the  eastern 
extremity  of  the  shoal  are  three  boulders  having  only  about  19  feet 
of  water  over  them,  the  most  easterly  being  about  10  yards  westerly 
from  the  eastern  extremity  of  the  shoal,  and  the  other  two  being 
about  40  yards  further  west.  The  channel  at  that  point,  from  shore 
to  shore,  is  about  1,300  yards  wide.  According  to  the  testimony  of 
her  master,  the  course  of  the  vessel  through  the  channel  was  not 
far  to  the  westward  of  the  middle  of  the  channel  from  shore  to  shore. 
It  is  fair  to  assume,  therefore,  that  the  barge  struck  upon  the  most 
easterly  boulder. 

In  performing  the  towage  service,  the  tug  was  not  an  insurer,  nor 
bound  to  exercise  the  highest  degree  of  skill  and  prudence,  but  it 
was  her  duty  to  exercise  the  degree  which  would  have  been  exer- 
cised by  prudent  and  experienced  navigators  familiar  with  the  condi- 
tions incident  to  that  particular  voyage.  Navigators  are  ordinarily 
justified  in  relying  upon  the  charts  provided  for  their  information 
by  the  government,  and  ought  not  to  be  deemed  negligent  in  doing 
so,  in  the  absence  of  circumstances  known,  or  which  ought  to  be 
known,  discrediting  the  accuracy  of  the  charts.  Negligence  ought 
not  to  be  imputed  to  the  tug  upon  this  occasion  merely  because  she 
did  not  go  exactly  in  the  middle  of  the  channel.  A  deviation  of 
330  feet  from  midway  in  a  passage  three-quarters  of  a  mile  wide  is 
an^  inconsiderable  one.  Distances  over  water,  when  there  are  no 
artificial  or  natural  monuments  to  assist  in  estimating  them,  espe- 
cially when  considerable,  can  only  be  estimated  approximately,  and 


Digitized  by 


Google 


THE  NATHAN    HALE.  468 

the  varying  judgments  of  nautical  men  of  equal  experience  and  op- 
portunity for  observation  in  respect  to  them  is  Ulustrated  daily  in 
collision  causes. 

According  to  the  testimony  of  the  master  of  the  tug,  and  also  of  the 
master  of  3ie  barge,  the  vessels  were  supposed  to  be  in  about  the 
middle  of  the  passage,  and,  had  it  not  been  proved  otherwise  by  the  re- 
sult, it  could  not  be  found  upon  proofs  that  there  was  any  observ- 
able deviation.  If  the  tug  entered  the  passage  "about  midway," 
or  approximately,  she  conformed  to  the  sailing  directions  of  the  At- 
lantic Coast  Pilot.  Those  directions  are  intended  as  a  guide  to  navi- 
gators by  night  as  well  as  by  day,  and  do  not  mean  to  lay  down 
any  rigid  rule,  but  are  to  be  interpreted  as  intending  to  allow  a 
reasonable  margin  for  differing  judgments.  They  are  to  be  read 
in  connection  with  the  charts,  which  are  supposed  to  inform  navi- 
gators more  particularly  in  respect  to  the  nature  of  the  channel 
and  its  facilities  for  navigation.  According  to  these  charts,  a  de- 
viation of  double  the  distance  actually  made  could  have  been  made 
with  perfect  safety. 

The  case  resolves  itself  into  the  question  whether  the  tug  went 
out  of  the  channel  usually  pursued  by  navigators.  If  she  depart- 
ed from  the  customary  course  of  navigation,  undoubtedly  she  did 
so  at  her  own  risk.  The  master  of  a  tug  is  not  at  liberty  to  dis- 
regard the  customary  course  of  navigation  upon  the  waterway 
over  which  he  is  to  perform  a  towage  service.  It  must  be  assumed 
that  such  a  course  has  been  adopted  upon  some  foundation  of  reason 
and  experience  showing  it  to  be  a  safe  and  expedient  one,  and,  if 
it  is  ignored  or  violated,  the  presumption  is  against  the  prudence 
of  the  act.  We  have  searched  the  record  in  vain  for  any  testimony 
that  it  was  contrary  to  the  customary  course  of  navigation  for  ves- 
sels to  proceed  over  that  part  of  the  channel  where  the  disaster 
occurred.  No  witness  in  the  case  has  testified  that  that  part  of  the 
channel  was  not  customarily  traversed  by  vessels,  or  that  the 
usual  channel  of  navigation  was  to  the  eastward  of  the  course  taken 
by  the  tug.  Of  the  20  pilots  who  were  examined  as  witnesses,  not 
one  testified  that  a  distance  of  300  feet  from  the  middle  of  the 
passage  would  be  outside  the  usually  navigated  channel;  and,  in- 
deed, the  question  was  not  asked  of  any  of  them  whether  it  would 
or  would  not,  nor  was  it  asked  what  part  of  the  passage  at  that  part 
of  Quick's  Hole  would  be  regarded  as  the  usual  channel  of  naviga- 
tion. There  was  testimony  in  the  cause  tending  to  show  that,  after 
leaving  buoy  No.  2  going  to  the  southward,  the  usual  course  was 
to  the  eastward  of  mid-channel.  There  was  a  perfectly  good  reason 
for  this  in  the  existence  of  the  southwesterly  shoal,  and  it  was 
conformable  to  the  sailing  directions  of  the  Atlantic  Coast  Pilot, 
which  required  a  change  of  course  to  eastward  after  passing  buoy 
No.  2.  It  is  quite  probable  that  the  court  below  was  led  into  a 
misapprehension  upon  this  question  of  fact  by  the  course  of  the 
trial.  When  the  action  was  brought,  the  libelant  was  unaware 
that  the  barge  had  struck  the  boulder  on  the  northwesterly  shoal, 
and  he  brought  the  suit  on  the  chance  of  recovering  upon  the 
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theory  that  Quick's  Hole  was  not  a  safe  channel  for  coal  barges 
drawing  22  feet  of  water,  or  upon  some  other  theory  that  might  be 
developed  during  the  trial.  All  the  testimony  for  the  libelant 
was  introduced  for  the  purpose  of  showing  that  fact.  The  owner 
of  the  tug  had  become  informed  of  the  existence  of  the  northwest- 
erly shoal,  but  was  obviously  content  to  litigate  the  cause  upon  the 
libelant's  own  theory  until  the  last  moment,  when  it  would  be  too 
late  for  the  libelant  to  make  any  change  of  front.  When  nearly 
all  the  evidence  offered  for  both  parties  had  been  introduced,  evi- 
dence was  introduced  for  the  tug  showing  the  existence  of  the 
northwesterly  shoal,  and  describing  its  character.  If  this  evidence 
had  not  been  introduced,  the  case  would  have  been  a  clear  one  for 
dismissing  the  libel;  but  when  it  was  introduced,  in  view  of  the 
nature  of  the  injuries  which  the  proofs  showed  had  been  sustained 
by  the  barge,  the  conclusion  was  irresistible  that  the  barge  had 
struck  one  of  the  boulders  of  that  shoal,  and  consequently  that  the 
barge  had  been  towed  upon  a  course  as  far  from  the  middle  of  the 
passage  as  the  location  of  the  boulder.  The  course  pursued  by 
the  defense  was  not  altogether  a  commendable  one,  but  perhaps 
was  justified  by  the  speculative  nature  of  the  libelant's  action. 

It  is  a  circumstance  in  support  of  the  theory  that  the  course  of 
the  tug  and  tow  was  out  of  the  usual  channel,  that,  until  the  dis- 
aster to  the  barge,  no  vessel  had  ever  struck  the  boulder  in  ques- 
tion; thus  suggesting  an  argument  of  some  force  that  vessels  pre- 
viously had  not  been  accustomed  to  proceed  as  far  to  the  westerly 
side  of  the  channel.  But  the  proofs  show  that,  notwithstanding  the 
channel  was  regarded  almost  unanimously  by  the  pilots  who  were 
witnesses  as  entirely  safe  for  Vessels  of  22  feet  and  over,  it  was  very 
seldom  that  vessels  of  that  draught  or  vessels  of  the  draught  of 
20  feet  had  occasion  to  use  it.  Nearly  all  the  vessels  having  oc- 
casion to  use  Quick's  Hole  are  vessels  of  from  14  to  18  feet  draught. 
Of  course,  such  vessels  would  have  passed  the  boulders  safely. 
Vessels  drawing  20  feet  of  water  could  have  passed  between  the 
three  boulders  with  safety,  and  could  have  proceeded  safely  on  the 
westerly  side  of  the  shoal,  where  the  water  was  from  27  to  30  feet 
deep.  It  appears,  also,  that  the  average  rise  and  fall  of  the  tide 
in  Quick's  Hole  is  four  feet,  and,  except  at  low  tide,  a  barge  having 
the  draught  of  the  Felix  could  have  passed  over  the  shoal  in  safety. 
And,  going  at  low  tide,  vessels  of  the  draught  of  the  Felix,  many 
in  number,  might  have  passed  very  close  to  the  boulder  on  the 
eastward  without  touching  it.  In  view  of  these  facts,  it  is  not 
strange  that  no  accident  ever  happened  before  to  a  vessel  using 
Quick's  Hole  at  the  northwesterly  shoal. 

We  conclude  that  the  proofs  do  not  establish  culpability  on  the 
part  of  the  tug,  and  therefore  that  there  should  have  been  a  decree 
dismissing  the  libel. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the 
court  below  to  dismiss  the  libeh 
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SKINNBB  T.  FT.  WAYNE,  T.  H.  &  S.  W.  B.  CO.  (ROHM  et  aL,  Interveners). 

(Circuit  Court,  D.  Indiana.    February  9,  19(X).) 

N08.  8,766,  9,093. 

PntTUKKB— Nature  of  Use— Railroad  Tracks. 

Ralls,  ties,'  fish  plates,  etc.,  constituting  the  track  of  a  railroad,  laid 
down  by  a  railroad  c<Hnpany  solely  for  use  as  a  part  of  its  entire  line  In 
Its  business  as  a  common  carrier,  on  land  over  which  It  has  obtained  an 
easement  of  right  of  way  by  grant  from  the  owner  of  the  fee,  do  not 
become  annexed  to  the  freehold,  but  remain  personal  property  of  the 
company  after  its  easement  has  been  extinguished  by  a  sale  of  the  land 
under  a  prior  mortgage. 

This  is  a  suit  in  equity  for  the  foreclosure  of  a  railroad  mortgage. 
Heard  on  demurrer  to  the  answer  to  an  intervening  petition. 

Puett  &  McFadden,  for  intervener. 
W.  P.  Kappes,  for  receiver. 

BAXEB,  District  Judge.  This  is  an  intervening  petition  by  E.  H. 
Calvin  Rohm  and  others  against  Frank  L.  Winsor,  as  receiver,  who  is 
in  possession  of  the  railroad  and  other  property  of  the  above-named 
railroad  company  under  and  by  viiine  of  a  decree  of  this  court.  This 
intervention  i^  brought  to  determine  the  title  and  right  of  possession 
of  certain  steel  rails,  fish  [dates,  frogs,  and  targets.  The  question  is 
raised  by  a  demurrer  to  the  answer. 

The  facts  material  to  the  decision  of  the  question  are  the  following: 
The  railroad  company  was  duly  organized  under  the  general  laws 
of  this  state  prior  to  the  year  1891  for  the  construction  of  a  railroad 
between  certain  specified  termini.  The  proposed  line  of  said  railroad 
passed  over  a  certain  parcel  of  land  belonging  to  the  petitioners.  The 
railroad  company  failed  to  agree  with  them  for  the  acquisition  of  a 
right  of  way  over  their  land.  In  January,  1891,  the  Rohms  conveyed 
the  land  to  one  George  D.  Oook,  trustee,  for  |18,000,  of  which  sum 
(9,000  was  paid  in  hand,  and  the  remaining  |9,000  was  secured  by  a 
note  and  mortgage  on  the  granted  premises.  Shortly  thereafter 
Cook  granted  to  the  railroad  company  a  right  of  way  over  and  across 
the  premises,  and  the  railroad  company,  by  its  contractors,  entered 
upon  said  right  of  way,  and  threw  up  a  grade,  laid  down  its  ties,  and 
spiked  the  steel  rails  firmly  to  the  ties,  and  put  the  frogs,  fish  plates, 
and  targets  on  said  right  of  way  in  connection  with  the  track  so  laid 
down.  Cook  having  defaulted  in  paying  the  note  secured  by  the 
mortgage,  the  petitioners  brought  suit  in  the  circuit  court  of  Parke 
county,  Ind.,  for  the  foreclosure  of  the  mortgage  against  the  mort- 
gagor, Cook,  and  the  Pt.  Wayne,  Terre  Haute  &  Southwestern  Rail- 
road Company  and  others,  and  service  of  process  was  duly  had  upon 
them.  At  the  November  term,  1891,  of  said  court,  a  decree  was  duly 
entered  foreclosing  said  mortgage,  and  ordering  the  premises  de- 
scribed therein  to  be  sold.  In  March,  1892,  the  land  was  duly  sold, 
and  bid  in  by  the  petitioners,  and,  not  having  been  redeemed,  a 
proper  deed  of  conveyance  of  said  premises  was  executed  to  them 
by  tiie  sheriff  of  Parke  county,  Ind.  The  railroad  company  remained 
in  possession  of  its  railroad  and  right  of  way  until  November,  1893, 
when  this  court  took  possession  of  the  same  through  a  receive  duly 
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appointed  therefor.  The  contention  of  the  petitioners  is  that  the 
steel  rails,  flsh  plates,  frogs,  and  targets,  having  been  annexed  to 
,  the  right  of  way  granted  by  Oook  after  the  execntion  of  the  mort- 
gage, became  fixtures;  and  that  by  the  foreclosure  of  the  mort- 
gage, and  by  the  purchase  and  conveyance  of  the  premises  to  them 
under  said  decree,  the  petitioners  have  become  the  owners  of  the 
right  of  way  and  of  the  steel  rails  and  other  articles  annexed  to  the 
soil. 

The  general  rule  of  the  common  law  certainly  is  that  whatever  is 
annexed  and  fixed  to  the  soil  becomes  a  part  of  it,  and  cannot  be 
removed  except  by  him  who  is  entitled  to  the  inheritance.  But  this 
general  rule  is  subject  to  certain  exceptions  as  firmly  settled  as 
the  rule  itself.  Trade  fixtures  have  been  held  by  the  earliest  cases  in 
which  the  question  arose  to  be  an  exception.  No  matter  how  strongly 
attached  to  the  soil,  nor  how  firmly  imbedded  therein,  such  fixtures 
are  regarded  as  i)ersonal  property,  and  as  such  removable  by  the 
party  erecting  them.  In  the  leading  case  of  Elwes  v.  Mawe,  3  ESast, 
38,  the  earlier  and  more  important  cases  on  this  subject  were  care- 
fully reviewed  by  Lord  Ellenborough,  and  his  conclusion  from  them 
that  trade  buildings  and  fixtures  have  always  been  recognized  as 
an  exception  to  the  general  rule  has  been  acquiesced  in,  and  uni- 
formly followed  as  a  correct  statement  of  the  law.  Another  excep- 
tion, or  rather  an  enlargement  of  the  foregoing  exception,  is  that  of 
structures  upon  the  land  of  another,  which  have  been  erected  by 
the  builder  at  his  own  cost,  and  for  his  own  exclusive  use,  as  discon- 
nected wfth  the  use  of  the  land.  If  so  erected  with  the  knowledge 
and  acquiescence  of  the  owner  of  the  land,  the  title  remains  in  the 
builder,  and  the  property  is  held  by  him  as  a  personal  chattel.  The 
purpose  of  the  annexation  and  the  relation  of  the  parties  to  the  prop- 
erty before  and  after  annexation  are  important,  but  not  always  con- 
trolling, considerations.  An  article  annexed  to  the  land  may,  for 
some  purposes,  and  between  certain  parties,  be  regarded  as  realty, 
while,  as  respects  other  parties  and  objects,  a  similar  article  may  be 
regarded  as  retaining  its  character  as  personalty.  The  mode  of  an- 
nexation alone  will  not  determine  the  character  of  the  property  an- 
nexed. The  general  principle  to  be  constantly  kept  in  view,  which 
underlies  all  questions  of  this  kind,  is  the  distinction  between  the 
business  which  is  carried  on  in  or  upon  the  premises  and  the  premises 
or  the  locus  in  quo  where  it  is  carried  on.  The  business  is  personal 
in  its  nature,  and  articles  that  are  merely  accessory  to  the  business, 
and  are  put  upon  the  premises  solely  for  this  purpose,  and  not  as 
accessories  to  the  freehold,  retain  the  personal  character  of  the  prin- 
cipal to  which  they  appropriately  belong,  and  to  which  they  are 
subservient.  Annexations  to  the  soil  aB  accessories  to  it,  and  which 
are  not  annexed  for  the  benefit  of  any  particular  business,  become 
fixtures  annexed  to  the  freehold,  and  are  not  removable  by  the 
party  erecting  them.  The  difficulty  in  any  given  case  is  in  deter- 
mining on  wUch  side  of  the  dividing  line  to  assign  any  given  article 
annexed  to  the  soil.  In  the  present  case  the  railroad  company  en- 
tered upon  the  land  under  a  grant  of  a  right  of  way  by  the  owner 
of  the  fee.    The  mortgage  of  ttie  petitioners  gave  them  simply  a  lien 
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ou  the  land,  and  conveyed  to  them  no  title  or  estate  therein.  The 
railroad  company  rightfully  entered  upon  the  land  under  a  grant  of. 
a  right  of  way  from  the  only  person  who  possessed  the  right  to 
make  such  grant.  By  this  grant  the  railroad  company  acquired  an 
easement  for  the  construction  of  a  railroad  solely  for  personal  use 
in  carrying  on  the  business  of  a  conunon  carrier  of  goods  and  pas- 
sengers.  The  ties  and  rails  and  other  articles  laid  or  placed  in  or 
upon  this  easement  of  way  were  bo  laid  and  placed  for  the  sole  pur- 
pose of  constructing  a  continuous  railroad  track  to  enable  the  rail- 
road company  to  carry  on  its  business  as  a  common  carrier.  The 
superstructures  on  the  right  of  way  were  annexed  to  the  right  of 
way  for  personal  use,  with  no  intention  to  annex  them  to  the  free- 
hold. It  would  be  absurd  to  suppose  such  superstructures  were 
placed  in  or  upon  an  isolated  part  of  a  continuous  right  of  way  for 
the  betterment  of  the  inheritance.  If  the  rails  and  other  property 
did  not  become  annexed  to  the  freehold  as  fixtures  at  the  time  they 
were  placed  on  the  right  of  way,  they  certainly  have  never  lost  their 
character  as  personal  property;  and,  if  they  have  always  retained 
their  character  as  personalty,  then  neither  the  real-estate  mortgage 
of  the  petitioners  nor  the  foreclosure  and  sale  thereunder  have 
wrought  any  change  in  their  character  or  title. 

The  case  of  Graham  v.  Railroad  Co.,  36  Ind.  463,  holds  that,  where 
a  railroad  company  has,  without  the  consent  of  the  owner,  entered 
upon  land,  and  has  built  a  depot  and  hotel  thereon  for  railroad  pur- 
poses, such  structures  become  fixtures  annexed  to  the  freehold,  and 
that  in  condemnation  proceedings  by  the  railroad  company  to  ac- 
quire a  right  of  way  over  the  land  it  must  pay  for  those  structures 
as  a  part  of  the  realty  of  the  landowner.  If  this  case  were  conceded 
to  be  a  correct  exposition  of  the  law,  it  would  not  be  controlling, 
l^ut  the  case  is  unsound  .in  principle,  and  is  in  conflict  with  the 
great  weight  of  authority.  A  review  of  a  few  of  these  cases  may  not 
be  unprofitable. 

Corwin  v.  Cowan,  12  Ohio  St.  629,  was  a  case  where  a  canal  com- 
pany had  acquired  an  easement  over  certain  land  for  the  construc- 
tion of  its  canal.  It  had  imbedded  in  the  soil  of  its  right  of  way  ma- 
terials used  in  building  locks.  Subsequently,  by  abandonment,  the 
easement  terminated.  It  was  held  that  the  materials  so  used  re- 
mained personalty,  and  that  the  reversion  of  the  easement  to  the 
owner  of  the  inheritance  did  not  carry  with  it  the  ownership  of  the 
materials  used  in  the  construction  of  the  locks,  and  that  they  were 
never  intended  as  annexations  to  the  freehold,  and,  having  been  right- 
fully used  in  building  the  locks,  they  were  removable  as  personal 
property. 

Wagner  v.  Bailroad  Co.,  22  Ohio  St.  563,  was  a  caae  where  a  rail- 
road company  had  acquired  a  right  of  way  for  its  road  over  a  certain 
parcel  of  land,  and  had  built  stone  piers  firmly  imbedded  in  the  soil 
of  its  right  of  way.  The  railroad  company  subsequently  abandoned 
its  purpoBe  of  completing  its  railroad.  It  was  decided  that  these 
stone  piers  remained  personal  property,  and  that,  as  between  the 
railroad  company  and  the  owner  of  the  freehold,  the  company  had 
the  right  of  removal 
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Railroad  Co.  v.  Morgan,  42  Kan.  23,  21  Pac.  809,  4  L.  R.  A.  284, 
was  a  case  where  a  railroad  company  by  mistake,  and  without  the 
knowledge  or  consent  of  the  landowner,  dug  a  well,  and  put  in  a  pump 
and  boiler,  which  were  attached  to  the  soil  of  the  landowner.  After 
some  years  the  railroad  company  discovered  the  mistake,  and  took 
steps  to  remove  the  pump  and  boiler.  The  owner  of  the  land  sought 
to  enjoin  such  removal,  on  the  ground  that  the  pump  and  boiler  were 
fixtures  annexed  to  the  soil.  It  was  held  that  these  articles  were 
personalty,  and  that  the  railroad  company  had  the  right  of  removal 
without  paying  for  them  to  the  owner  of  the  land. 

The  case  of  Northern  Cent  Ry.  Co.  v.  Canton  Co.  of  Baltimore,  30 
Md.  352,  was  replevin  to  recover  the  possession  of  a  lot  of  iron  rails, 
frogs,  spikes,  and  bolts  brought  by  the  railway  company  against 
the  Oetnton  Company.  The  railroad  had  been  laid  under  a  parol  li- 
cense on  the  land  of  the  Canton  Company.  The  latter  company  had 
recovered  the  right  of  way  in  an  action  of  ejectment,  and,  under  a 
writ  of  habere  facias  possessionem,  possession  of  the  right  of  way 
had  been  delivered  to  it  by  the  sheriff.  The  court  held  that  the  rails 
and  other  articles  remained  personal  proi)erty,  and  belonged  to  the 
railway  company.  The  supreme  court  of  Michigan  had  the  same  ques- 
tion before  it  in  Railway  Co.  v.  Dunlap,  47  Mich.  456,  11  N.  W.  271. 
The  court  said: 

"The  railroad  company,  whether  rightfully  or  wrongfuUy,  laid  its  track 
while  in  possession,  and  with  purpose  entirely  distinct  from  any  use  of  the- 
land  as  an  isolated  parcel.  It  would  be  absurd  to  apply  to  land  so  used,  and 
to  a  ralkoad  track  laid  on  it,  the  technical  rules  which  apply  in  some  other 
cases  to  structures  attached  to  the  freehold.  Whatever  rule  might  apply  in 
the  case  of  abandonment,  it  is  clear  that  the  superstructure  was  never  de- 
signed to  be  incorporated  with  the  soil  except  for  the  purpose  attending  the 
possession,  and  in  proceeding  to  obtain  legal  and  permanent  right  to  occupy 
the  land  for  this  very  purpose." 

The  court  further  said  that  there  would  be  no  sense  in  compelling 
the  railway  company  to  buy  its  own  property. 

The  case  of  Railway  Co.  v.  Le  Blanc,  74  Miss.  626,  21  South.  748, 
shortly  stated,  was  this:  A  right  of  way  on  which  a  railroad  track 
was  wrongfully  laid  was  sold  at  a  tax  sale,  and  the  title  so  acquired 
was  duly  confirmed  in  the  purchaser  by  appropriate  judicial  proceed- 
ings. The  purchaser  claimed  that  he  became  the  owner  of  the  rails 
laid  down  on  the  right  of  way  as  fixtures  annexed  to  the  soil.  The 
court  held  that  the  rails  were  personalty,  and  did  not  pass  by  the 
sale  of  the  right  of  way  on  which  they  had  been  wrongfully  laid, 
nor  by  the  judicial  confirmation  of  the  tax  title.  It  was  declared  that 
the  general  rule  that  -things  annexed  to  the  soil  by  trespassers  be- 
long to  the  owner  of  the  freehold  was  not  applicable  as  against  a 
corporation  having  the  right  of  eminent  domain,  where  such  corpora- 
tion had  wrongfully  entered  and  made  improvements  for  the  public 
purpose  for  which  it  was  created  and  given  the  right 

Reason  as  wdl  as  the  great  weight  of  authority  support  the  fore* 
going  views.  It  follows  ti[iat  the  steel  rails  and  other  articles  in  con- 
troversy havo  always  remained  personal  property,  and  belong  to  the 
railroad  coniiuiHy,  to  be  disposed  of  by  the  receiver  for  the  benefit  of 
its  creditors.    The  demurrer  to  the  answer  is  overruled. 
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liUBPHY  V.  SOUTHBBN  BY.  00. 

(Circuit  Ck}iirt,  N.  D.  Georgia.    January  19,  1900.) 

No.  994. 

L  RbFERBNCE— CONCLUSIVENKSS  OF  REPORT. 

A  finding  by  a  master  In  chancery  as  to  a  question  of  boundaries,  based 
on  an  examination  of  deeds  and  upon  conflicting  oral  testimony,  should  not 
be  lightly  interfered  with. 

«,  Same. 

A  finding  by  a  master  in  chancery  as  to  the  amount  of  damages  will  not 
be  interfered  with  unless  it  is  so  inadequate  or  ezcessiye  as  to  be  unrea- 
sonable. 

In  Equity. 

Bimmons  &  Corrigani  for  plaintiff. 
Dorsej,  Brewster  &  Howell,  for  defendant. 

NEWMAN,  District  Judge.  This  case  is  now  heard  on  exceptions 
by  both  parties  to  the  report  of  the  special  master.  The  usual  rule 
as  to  the  weight  to  be  attached  to  the  report  of  a  master  in  Chancery 
is 'that  it  is  presumed  to  be  correct,  and  that  it  will  not  be  set  aside 
unless  clearly  and  manifestly  erroneous.  Additional  weight  is  given 
such  a  report  when  the  reference  is  by  consent  of  parties.  In  this 
case,  while  the  order  of  reference  recites  that  it  is  by  consent  of 
parties,  it  is  claimed  (and  such  is  probably  the  fact)  that  the  consent 
was  with  reference  to  the  person  selected  as  special  master,  and  that 
it  was  not  strictly  an  agreement  to  refer.  However  this  may  be,  it 
is  true  that,  after  it  was  determined  that  the  case  should  be  referred, 
counsel  were  given  the  opportunity  to  agree  upon  a  suitable  person 
to  act  as  special  master,  and  selected  the  Honorable  Howard  Van 
Epps,  a  lawyer  of  ability  and  high  standing  in  the  profession,  and 
with  lengthy  experience  on  the  bench.  Judge  Van  Epps  heard  the 
evidence  in  the  case,  and  the  record  and  his  report  shows  great  care 
and  painstaking  on  his  part.  His  findings  should  not  be  lightly 
interfered  with.  See  Walters  v.  Railroad  Co.  (C.  C.)  69  Fed.  706; 
Farrar  v.  Bernheim,  21  C.  C.  A.  264,  75  Fed.  136;  Emberly  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764;  Davis  v.  Schwartz,  155 
U.  S.  631,  15  Sup.  Ct.  237,  39  L.  Ed.  289. 

The  first  question  for  consideration  is  as  to  what  part  of  what  is 
called  the  *T])'Alvigny  Strip"  in  the  evidence  and  in  the  special 
master's  report  is  owned  by  Mr.  Murphy.  He  claims  that  the  railroad 
company  has  taken  part  of  it,  and  haa  laid  tracks  thereon,  while  the 
railway  company  contends  that  he  had  no  interest  whatever  in  the 
part  taken.  In  determining  this  question,  it  became  necessary  for 
the  special  master  to  examine  deeds  running  back  for  some  30  years, 
and  investigate  plats,  and  hear  a  large  amount  of  oral  evidence.  He 
finally  decided  the  case  on  his  construction  of  the  different  deeds  bear- 
ing on  this  question,  and  the  descriptions  contained  therein,  and  de- 
termined that  the  part  of  the  DMlvigny  strip  owned  by  Mr.  Murphy 
did  not  embrace  any  of  the  land  upon  which. the  railway  company 
had  entered.    After  going  carefully  over  the  special  master's  report 

Digitized  by  LnOOQlC 


470  99  FEDERAL  RBPORT^IL 

on  this  subject,  I  am  enable  to  see  any  good  reason  why  it  should  not 
be  sustained.  There  was  evidence  locating  Mr.  Murphy's  part  of  this 
strip  further  east,  so  that  the  tracks  of  the  railroad  company  would 
encroach  on  the  same,  but  the  question  is  peculiarly  of  the  kind 
where  the  services  of  a  master  in  chancery  are  valuable.  He  not  only 
had  all  the  documentary  evidence  before  him,  but  he  has  seen  the  wit- 
nesses, and  has  heard  them  examined  and  cross-examined;  and, 
having  reached  a  conclusion  upon  disputed  facts,  and  conflicting  evi- 
dence, his  conclusion  should  stand. 

The  other  feature  of  the  case,  ap  to  which  there  are  exceptions  by 
the  complainant,  relates  to  the  complainant's  right  to  an  easement 
in  what  is  called  the  ''East  Extension  of  Gray  Street."  In  determin- 
ing this  question,  it  became  necessary  for  the  special  master  to  in- 
vestigate the  matter  in  several  aspects.  First,  there  was  a  question 
of  law,  as  to  whether  a  certain  stipulation  in  the  deed  from  Ella  Loyd 
to  the  Schofield  Rolling-Mill  Company  should  be  construed  as  a  cove- 
nant running  with  the  land,  or  whether  it  was  a  dedication  of  the 
strip  which  is  called  the  "East  Extension  of  Gray  Street"  to  public 
uses  as  a  street.  The  special  master  gave  it  the  former  construction, 
but  it  wiU  not  be  necessary  to  determine  whether  this  legal  view  of 
the  matter  was  correct  or  not,  in  view  of  what  will  be  hereafter  stat- 
ed. It  became  necessary  for  him  also  to  determine  whether  there  had 
been  any  use  of  this  strip  as  a  street  by  the  public.  He  held  that 
there  had  not  been.    On  this  subject  he  says: 

"The  oTerwhelmlng  evidence  In  this  case  establishes  that  he  had  no  private 
way  legaUy  established  to  any  such  road  across  the  tracks,  or  that  any  pub- 
lic road  or  street  existed  across  those  tracks.  The  evidence  conclusively  es- 
tablishes that  the  north  extension  of  Gray  street,  north  of  D'Alvigny  street, 
had  never  been  made  a  public  street,  nor  had  the  east  extension  of  Gray  street 
to  the  right  of  way  of  the  raUroad  company.  It  is  entirely  manifest  that 
nothing  but  a  viUage  or  settlement  road  existed  across  the  raUroad  tracks  at 
North  avenue  before  It  was  formaUy  extended,  or  between  North  avenae  and 
the  east  extension  of  Gray  street.  The  land  here  was  no  more  than  a  com- 
mon, outlying  and  uninclosed,  and  existing  in  a  state  of  nature.  The  villagers 
did,  indeed,  struggle  for  an  outlet  across  the  railroad,  and  did  from  time  to 
time  pursue  first  one  course  then  another  across  this  common,  but  no  street 
or  private  way  was  outlined  or  exclusively  used.  First  one  part  of  the  com- 
mon would  be  used,  and  then  another;  the  question  of  guUeys  or  other  super- 
ficial obstacles  regulating  the  choice  of  those  who  attempted  to  cross  over  this 
common,  or  to  find  an  outiet  across  the  railroad  ^acks.  In  support  of  this 
view  I  need  only  cite,  without  extending  this  opinion  to  formally  set  It  forth, 
the  testimony  of  McOolgan  (9,  10.  and  12),  Donaldson  (16  and  17),  HanseU 
(28),  Stewart  (38,  40,  and  42),  James  Loyd  (53  and  65),  HaU  (60,  61,  62,  64, 
and  65),  Jones  (65  and  69),  Morrow  (71,  72,  73,  and  75),  Holden  (12,  80,  and 
SI),  McAfee  (129),  Queen  (152),  Murphy  (137,  139,  159,  339,  343,  349,  and 
352),  Hendricks  (187  and  189),  Bryant  (208.  287,  289,  290,  291,  292,  and  293). 
Hankins  (231),  Vest  (401),  Harrison  (436  and  442),  Roberts  (463  and  465),  BeU 
1476),  and  Smith  (477).  This  evidence  establishes  that  many  years  ago,  be- 
fore the  grading  of  North  avenue,  and  Its  extension  across  the  railroad  tracks 
to  Marietta  street,  persons  were  In  the  habit  of  crossing  the  right  of  way  at 
some  point,  not  at  aU  definitely  located,  between  where  North  avenue  now 
crosses,  and  the  land  lot  line  between  land  lots  81  and  82.  No  particular 
place  is  shown  to  have  been  used  for  any  definite  time,  or  kept  in  repair  by 
anybody.  The  evidence  whoUy  falls  to  show  any  private  way  or  public  road 
or  street  across  the  Western  &  Atlantic  right  of  way.  This  evidence  falls  to 
satisfy  the  demands  of  the  law.  Where  a  prescriptive  right  to  a  private  way 
over  land  Is  asserted*  it  is  necessary  to  show  the  uninterrupted  use  of  a  per- 
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manent  way,  not  pver  15  feet  wide,  kept  open  and  In  repair  for  7  years.  It 
is  not  sdfficient  to  allow  that  those  claiming  the  prescription  have  been  ac- 
customed for  more  than  7  years  to  pass  over  the  land,  changing  the  way  as 
they  saw  fit.  to  avoid  obstructions  or  for  convenience." 

Then  two  other  questions  on  this  branch  of  the  case  arose,  which, 
it  seems  to  me,  will  control  in  its  determination.  In  the  complain- 
ant's original  petition  to  the  superior  court  of  the  state,  from  which 
the  case  was  removed  to  this  court,  he  claimed  that  this  east  ex- 
tension of  Gray  street  was  used  in  connection  with  an  outlet  over  a 
strip  of  land  between  the  Schofield  KoUing-Mill  property  and  the 
right  of  way  of  the  Western  &  Atlantic  Railroad.  By  a  subsequent 
amendment  he  claimed  that  he  had  an  outlet  across  the  railroad 
into  Marietta  street,  opposite  East  Gray  street.  Mr.  Murphy  sold 
the  strip  of  land  known  as  the  "Schofield  Rolling-Mill  Tract"  to  John 
W.  Johnston,  under  whom,  it  is  admitted,  the  present  railway  com- 
pany claims,  and  in  his  deed  he  conveyed  all  the  land  to  the  right  of 
way  of  the  Western  &  Atlantic  Railroad;  thereby  parting  with  all 
his  interest,  by  a  fee-simple  conveyance,  in  and  to  the  part  over 
which,  in  his  original  petition,  he  claimed  an  outlet  from  East  Gray 
street.  The  special  master  holds  him  estopped  from  setting  up  any 
claim  to  an  outlet  over  land  which  he  had  thus  conveyed.  The  spe- 
cial master  further  finds  that  there  was  no  outlet  whatever  across 
the  Western  &  Atlantic  Railroad  into  Marietta  street,  opposite  to 
East  Gray  street,  as  claimed  in  complainant's  amendment,  and  con- 
cludes that  Mr.  Murphy  had  no  outlet  whatever  through  East  Gray 
street,  and  thaf  the  most  that  could  be  claimed  for  it  was  that  it 
ran  up  to  and  abutted  against  the  railroad  right  of  way,  and  there 
ended.  He  fuii:her  finds  and  concludes,  as  a  consequence  of  this, 
that  Mr.  Murphy  has  not  been  damaged  at  all  by  the  laying  of  the 
railroad  tracks  across  this  strip  which  is  called  "East  Gray  Street." 
On  this  subject  the  special  master  says: 

"In  what  way  is  Mr.  Murphy  damaged  by  this  occupancy  upon  the  part  of 
the  railroad  of  this  east  extension  of  Gray  street?  He  had  no  property  abut- 
ting upon  It  It  led  only  through  the  property  of  the  railwAy  company.  It 
led  only  to  the  property  of  the  railway  company.  I  cannot  understand  how 
he  was  in  any  wise  damaged  by  the  act  of  the  company  in  taking  exclusive 
possession  and  control  of  it,  and  I  therefore  will  report  a  finding  that  he  Is 
not  in  any  wise  damaged  by  the  act  of  the  railway  company  in  laying  their 
tracks  across  the  east  extension  of  Gray  street." 

This  conclusion  of  the  special  master  (which  will  be  confirmed  by 
the  court)  that  Mr.  Murphy  has  sustained  no  damage  whatever  on 
account  of  the  occupancy  by  the  railway  company  of  what  is  called 
the  **East  Extension  of  Gray  Street"  renders  unnecessary  the  deci- 
sion of  the  questions  heretofore  mentioned.  This  outlet  is  of  no 
benefit  whatever  to  Mr.  Murphy  unless  it  leads  in  some  way  across 
the  railroad  tracks  into  Marietta  street.  The  special  master  finds 
that  it  does  not,  and  there  is  ample  evidence  to  support  his  finding. 

Another  finding  of  the  special  master  is  excepted  to  by  both  par- 
ties, and  this  is  the  allowance  of  (500  to  Mr.  Murphy  for  the  actual 
invasion  of  the  corner  of  one  of  the  lots,  which  he  undoubtedly 
owns,  by  the  railway  company,  and  digging  down  and  carrying  away 
his  soiL    The  special  master  might  have  found  something  more,  or 
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he  might  have  found  something  less,  possibly;  but  the  aniount  he 
did  find  is  not  unreasonable  to  either  party,  and  it  will  not  be  inter- 
fered with. 

The  railway  company  excepts  to  the  special  master's  conclusion 
that  the  complainant  is  entitled  to  an  injunction  to  restrain  it  from 
using  what  is  called  the  **North  Extension  of  Gray  Street^'  The 
special  master  held  that  Mr.  Murphy  had  an  easement  in  this  street, 
as  appurtenant  to  the  property  which  it  is  conceded  he  owns,  and 
that  the  laying  of  its  tracks  along  and  upon  the  same  by  the  rail- 
way company  infringed  his  rights.  The  special  master  says  that  he 
arrives  at  this  conclusion  in  favor  of  Mr.  Murphy  by  the  same  pro- 
cess of  reasoning  by  which  he  found  against  him  as  to  the  east 
extension.  In  this  instance  the  easement  was  appurtenant  to  his 
property,  and  was  valuable  to  him,  and  in  the  other  it  was  not.  His 
conclusion  seems  to  be  fully  sustained  by  the  evidence,  and  it  must 
standi 

In  conclusion,  it  may  be  stated  that  the  report  of  the  special  mas- 
ter in  this  case  is  not  only  satisfactory,  but  it  is  an  admirable  state- 
ment and  exposition  of  the  rights  of  the  parties  in  this  case.  While 
it  is  true  that  there  was  conflicting  evidence,  his  conclusions  seem 
to  be,  in  every  instance,  the  result  of  a  careful  study  of  the  facts, 
and  to  be  in  all  respects  well  supported  by  the  evidence.  My  main 
perplexity  about  this  case  has  been  due  to  the  fact  of  the  apparent 
familiarity  of  the  complainant,  Mr.  Murphy,  with  the  locality  in  con- 
troversy, and  his  evident  sincerity  as  to  the  location  of  his  i>art  of 
the  D'Alvigny  strip,  as  well  as  the  testimony  of  witnesses  before 
the  master  who  were  also  apparently  familiar  with  the  surround- 
ings, and  who  located  the  boundaries  of  different  parts  of  this  strip 
by  physical  objects.  But  after  a  thorough  examination,  and  careful 
reflection  about  it,  I  am  satisfied  that  all  this  is  not  sufiicient  to 
overturn  the  special  master's  report  on  this  subject.  All  the  excep- 
tions of  both  parties  will  be  overruled,  and  a  decree  entered  confirm- 
ing the  report  of  the  special  master. 


INTEBSTATE  STOCK-YAKDS  OO.  v.  INDIANAPOLIS  IT.  RY.  CO.  et  aL 
•  (Circuit  Court,  D.  Indiana.    January  27,  1900.) 
No.  9,789. 

L  CABRnBRB— Interstate  Oomhercb  Act— Roads  Subject  to  Pbovisiokb. 

A  terminal  or  belt  railroad  compaily,  whose  line  Is  in  and  around  a  dty, 
and  entirely  within  one  state,  which  receives  interstate  freight  for  ship- 
ment from  or  delivery  to  points  on  its  line  on  through  bills  of  lading  is- 
sued by  other  companies  on  whose  lines  the  shipment  begins  or  ends,  sub- 
mits its  road  to  a  common  control  for  continuous  shipment,  within  sec- 
tion 1  of  the  Interstate  commerce  act,  and  is  subject  to  the  provisions  of 
such  act 

8.  Sahb. 

The  right  of  a  shipper  to  Invoke  the  provisions  of  the  Interstate  com- 
merce law  against  discrimination  on  interstate  shipments  against  a  rail- 
road company  on  whose  line  he  is  located  Is  not  affected  by  the  fact  that 
the  duty  of  such  company  to  receive  and  handle  all  freight  consigned  over 
its  line  without  discrimination  arises  from  a  state  statute,  rather  than 
from  a  voluntary  arrangement  vrith  connecting  lines. 
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flL  Same— Suit  for  DiscRiMmATroN— Jurisdiction— Parties. 

A  terminal  or  belt  railroad  company,  which  owns  and  leases  tracks  and 
switches  in  and  around  a  city,  and  entirely  within  one  state,  and  which 
has  entered  into  a  contract  with  the  several  roads  entering  the  city, 
nnder  which  its  property  is  entirely  managed  and  operated  by  a  board  of 
managers  composed  of  a  member  selected  by  each  of  such  roads,  who  pay 
a  fixed  rental  therefor,  is  a  proper,  but  not  a  necessary,  party  to  a  suit 
against  such  roads  for  violating  the  interstate  commerce  act  by  dis- 
criminating against  a  business  establishment  located  on  its  lines,  and  its 
joinder  in  such  suit  does  not  deprive  a  federal  court  of  jurisdiction. 

4  Same— Switch  Service— Discrimination. 

Under  the  interstate  commerce  act  a  common  carrier  of  interstate  freight 
cannot  lawfully  deny  switch  connections  or  service  to  one  person,  place, 
locality,  or  kind  of  traffic  which  it  affords  to  others  similarly  situated; 
and  one  who  has  built  a  switch  connection  with  the  track  of  a  railroad, 
with  the  consent  of  the  company,  has  an  implied  right  to  service  at  such 
switch,  and,  unless  such  service  is  limited,  either  expressly  or  by  implica- 
tion, he  may  lawfully  insist  that  the  carrier  shall  there  receive  and  de- 
liver all  such  freight  as  it  customarily  carries,  and  for  the  receipt  and  de- 
livery of  which  the  switch  is  suitable  and  convenient 

&  Bahb. 

The  Union  Railroad  Transfer  &  Stock-Yards  Company  (which  after- 
wards became  the  Belt  Railroad  &  Stock-Yards  Company),  which  con- 
structed and  owns  a  belt  line  of  railroad  In  and  around  the  city  of  In- 
dianapolis, intersecting  and  connecting  with  other  roads  entering  the  city, 
was  required,  by  an  ordinance,  which  it  accepted,  and  which  was  after- 
wards embodied  in  a  state  statute,  to  extend  to  all  persons  doing  business 
on  or  along  its  line  full  facilities  to  connect  switches  with  its  road,  and  to 
carry  and  transport  freight  to  and  from  such  switches  at  rates  per  car 
not  exceeding  those  charged  for  through  freight  of  like  class  and  char- 
acter. Held,  that  such  ordinance  and  statute  Imposed  upon  the  company 
the  duty  of  affording  to  aU  persons  constructing  such  switches  equal  and 
impartial  service  in  respect  to  all  freight,  and  that  neither  such  company 
nor  its  lessee  could  lawfully  limit  the  right  to  use  such  switch  connections 
so  as  to  exclude  any  kind  of  interstate  freight  transported  over  its  line, 
for  the  purpose  of  giving  to  itself  or  to  another  a  monopoly  in  the  receiv-  . 
Ing  or  shipping  of  such  freight 

C  Same— Live  Stock— Refusal  to  Deliver  to  Owner's  Agent  for  Feed 
AND  Care  in  Transit. 

Neither  the  national  live-stock  shipping  law,  nor  that  of  Indiana,  which 
is  identical,  requiring  stock  in  shipment  to  be  unloaded,  fed,  watered,  and 
rested  within  stated  times,  justifies  an  interstate  carrier  of  stock  Ip  dis- 
criminating between  different  stock  yards  at  the  same  place  by  refusing 
to  deliver  such  stock  at  one  of  the  yards,  although  consigned  to  It  by  the 
ovmer  for  care.  Such  statutes  impose  the  duty  of  feeding  and  caring  for 
the  stock  in  the  first  instance  upon  the  owner,  and  the  carrier  has  the 
right  to  control  the  same  only  when  the  owner  or  person  in  charge  neg- 
lects such  duty. 

7.  Same— Suit  for  Discrimination— Jurisdiction  of  Equity. 

The  rule  that  equitable  relief  will  not  be  granted  until  the  complain- 
ant's right  or  title  has  been  established  in  an  action  at  law  does  not  apply 
where  the  subject-matter  of  the  litigation  is  alleged  discrimination  in 
violation  of  the  interstate  commerce  act;  and  where,  in  such  case,  the  rem- 
edy at  law  is  not  adequate,  equity  will  take  jurisdiction. 

On  Motion  for  Preliminary  Injunction. 

Ferdinand  Winter,  for  complainant. 

Baker  &  Daniels,  Morris,  Newberger  &  Curtis,  W.  A.  Ketcham, 
John  B.  Ooekrum,  Miller,  Elam  &  Fesler,  John  Q-.  Williams,  Samuel 
O.  Pickens,  and  E.  0.  Field,  for  defendants. 
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BAKER,  District  Judge.  This  is  a  suit  by  the  Interstate  Stock- 
Yards  Company  against  the  Indianapolis  Union  Railway  CJompany, 
the  Cleyeland,  Cincinnati,  Chicago^  &  St.  Louis  Railway  Company, 
the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
the  Cincinnati,  Hamilton  &  Dayton  Railway  Company,  the  Cincin- 
nati, Hamilton  &  Indianapolis  Railroad  Company,  the  Lake  Erie  & 
Western  Railroad  Company,  the  Chicago,  Indianapolis  &  Louisville 
Railway  Company,  the  Indiana,  Decatur  &  Western  Railway  Com- 
pany, the  Peoria  &  Eastern  Railway  Company,  and  Volney  T.  Malott, 
as  receiver  of  the  Terre  Haute  &  Indianapolis  Railroad  Company, 
charging  each  with  unlawful  discrimination  against  the  complain- 
ant in  the  transportation  of  interstate  commerce  by  refusing  to  de- 
liver at  its  switch  live  stock  in  car-load  lots  consigned  to  it  from 
other  states  for  delivery  at  its  stock  yards  in  the  city  of  Indianapolis, 
and  to  receive  for  shipment  live  stock  in  car-load  lots  to  be  trans- 
ported and  delivered  to  consignees  in  other  states  than  the  state  of 
Indiana.  On  the  filing  and  presentation  of  the  bill  of  complaint 
duly  verified,  a  temporary  restraining"  order  was  entered,  enjoining 
such  alleged  discrimination  until  the  further  order  of  the  court,  and 
a  day  was  fixed  for  hearing  the  complainant's  application  to  enter 
an  order  of  injunction  for  the  like  purpose,  to  continue  in  force  until 
the  final  determination  of  the  suit.  This  application  has  been  heard 
on  the  verified  bill  of  complaint,  the  verified  answers  of  certain  of 
the  defendants,  and  on  numerous  affidavits  filed  by  the  respective 
parties.  The  application,  broadly  stated,  presents  only  two  ques- 
tions: First.  Is  the  cause  of  action  exhibited  in  the  bill  of  complaint 
within  the  jurisdiction  of  this  court?  Second.  Under  the  facts  and 
law  of  the  case,  is  it  shown  that  the  unlawful  discrimination  com- 
plained of  exists  or  is  threatened? 

The  defendants  claim  that  the  Indianapolis  Union  Railway  Com- 
pany, if  not  an  absolttely  indispensable  party,  is  at  least  a  neces- 
sary party,  and,  being  within  the  jurisdiction  of  the  court,  must  be 
made  a  party;  and  because  it  is  a  corporation  created  under  the 
laws  of  the  state  of  Indiana,  and  its  railroad  is  located  and  operated 
exclusively  within  the  county  of  Marion,  in  this  state,  that  it  is  not 
engaged  in  interstate  commerce,  within  the  true  construction  of  the 
interstate  commerce  act,  and  is,  therefore,  subject  only  to  the  juris- 
diction of  the  courts  of  the  state  for  the  redress  of  the  grievances 
complained  of.  All  the  parties  defendant  except  the  Union  Railway 
Company  are  confessedly  common  carriers  of  interstate  commerce, 
and  no  question  is  made  but  that  this  court  has  jurisdiction  over 
them,  unless  such  jurisdiction  is  ousted  because  the  Union  Railway 
Company  is  a  necessary  or  indispensable  party  over  which  the  court 
has  no  jurisdiction  because  it  is  not  engaged  in  interstate  business. 
If  the  Indianapolis  Union  Railway  Company  is  a  necessary  party, 
without  the  presence  of  which  a  decree  cannot  be  rendered  against 
the  other  defendants  without  prejudice  to  their  substantial  rights, 
then  it  would  be  the  duty  of  the  court  to  dissolve  the  restraining 
order,  to  overrule  the  application  for  a  temporary  injunction,  and 
to  dismiss  the  bill.  The  Indianapolis  Union  Railway  Company  is 
a  corporation  organized  under  an  act  of  the  general  assembly  of 
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the  state  of  Indiana  for  the  incorporation  of  tinion  railway  com- 
panies approved  March  2,  1885,  and  as  such  it  has  constmcted,  and 
now  owns  in  the  city  of  Indianapolis  a  system  of  railways,  side 
tracks,  and  switches  connected  in  or  near  said  city  with  the  above- 
named  railroads,-  oi)erated,  respectively,  by  said  railroad  companies 
and  Volney  T.  Malott,  as  receiver.  The  Belt  Railroad  &  Stock- Yards 
(Tompany  is  a  consolidated  corporation,  th6  constituent  members  of 
which  are  the  Belt  Railroad  &  Btock- Yards  Company  and  the  Belt 
Railroad  Company  of  Indianapolis,  which  were  incorporated  under 
the  general  laws  of  the  state  of  Indiana  for  the  incorporation  of 
railroad  companies,  for  the  special  purpose,  stated  in  the  articles  of 
incorporation,  of  providing  a  convenient  method  for  the  tramsporta- 
tion  and  transfer  of  freight  and  stock  across,  through,  into,  and 
around  the  city  of  Indianapolis,  and  to  effect  the  speedy  and  econom- 
ical exchange  of  such  cars  between  all  the  railroads  entering  or  pass- 
ing through  said  city,  and  for  the  erection  and  maintenance  of  ample 
stock  ya^  for  the  accommodation  of  all  the  live  stock  that  may 
be  brought  into  or  pass  through  said  city.  The  Belt  Railroad  & 
Stock- Yards  Company,  whose  name,  until  changed  by  the  decree  of 
the  Marion  circuit  court  of  the  state  of  Indiana,  was  the  Union 
Railroad  Transfer  &  Stock-Yards  Company,  immediately  upon  its 
incorporation  applied  to  the  common  council  of  the  city  of  Indianapo- 
lis for  assistance  to  the  extent  of  ^500,000  of  the  bonds  of  the  city 
in  the  construction  of  the  railroad  jHroposed  to  be  constructed  by  it, 
namely,  a  railroad  extending  around  the  city,  and  connecting  by 
means  of  side  tracks  and  switches  with  aJl  the  railroads  which  en- 
tered the  city,  and  also  with  the  railway  of  the  Indianapolis  Union 
Railway  Company,  and  with  the  manufacturing  and  other  establish- 
ments and  places  of  business  in  or  near  the  city,  whereby  through 
freight  trains  and  cars  being  transported  upon  any  of  the  railroads 
entering  the  city  could  be  carried  around  the  city,  and  all  freight 
sent  to  or  by  persons,  firms,  or  corporations  at  their  places  of  busi- 
ness connected  by  switches  with  the  Belt  Railroad  could  be  directly 
delivered  upon  or  received  from  said  switches;  and,  to  induce  the 
city  to  give  such  assistance,  said  company  proposed  in  writing  to 
the  common  council  of  the  city,  if  it  would  extend  such  assistance, 
that  it  would  construct  said  railroad,  together  with  all  necessary 
and  proper  switch  connections  with  other  railroads  crossed  by  it, 
and  with  permission  to  manufacturers  and  others  to  connect  with  it 
by  switches  and  side  tracks;  which  said  proposition  was  accepted 
by  an  ordinance  adopted  by  the  common  council  of  the  city,  and  the 
bonds  of  the  city  to  the  above-named  amount  were  issued  to  the  Belt 
Railroad  Company,  whereby  it  was  enabled  to  construct  its  railroad. 
The  fourth  section  of  this  ordinance  which  was  accepted  by  the  Belt 
Railroad  Company  is  as  follows: 

"Sec.  4.  The  said  Union  Railroad  Transfer  &  Stock-Yards  Company  [whose 
name  was  thereafter  changed  by  decree  of  court  to  the  Belt  Railroad  &  Stock- 
Yards  Company]  shall  extend  to  all  persons  doing  business  on  or  along  the 
line  of  said  railroad  full  facilities  to  connect  switches  with  the  said  road,  and 
shall  carry  and  transport  freight  to  and  from  such  switches  at  rates  per  car  not 
exceeding  that  charged  by  said  company  for  transporting  through  freight  of  a 
Uke  class  and  character  over  said  road.*' 
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By  an  act  of  the  legislature  of  this  state  approved  March  2, 1877, 
the  foregoing  ordinance  was  enacted  into  law,  the  fourth  section 
of  which  act  is  in  the  identical  language  of  the  fourth  section 
of  said  ordinance.  The  switch  connections  now  owned  and  used 
by  the  complainant  were  connected  with  the  Belt  Railroad  in  or 
about  the  year  1880  under  and  pursuant  to  the  foregoing  ordinance 
and  statute.  The  act  of  March  2,  1886,  under  which  the  Indian- 
apolis Union  Railway  Company  is  incorporated,  and  which  author- 
ized it  to  lease  and  operate  the  Belt  Railroad,  provided  as  follows: 

"Sec.  11.  Any  socb  union  railway  company  may  by  agreement  in  writing 
with  any  raUroad  company,  not  being  one  of  said  proprietary  companies  and 
owning  or  operating  a  railroad  which  extends  to.  Into  or  through,  or  near  the 
town  or  city  In  or  near  which  such  nnion  railroad  is  or  may  be  situated,  admit 
said  last  mentioned  railroad  company  to  the  use  of  the  tracks,  side  tracks, 
switches,  depots,  depot  grounds,  yards,  sheds  and  other  structures  or  railroad 
facilities  and  appliances  (including  the  use  of  its  belt  railroad  and  belt  raUroad 
facilities,  if  any)  during  such  time,  on  such  terms  and  conditions,  and  for  such 
compensation  or  rent  as  may  be  agreed  upon.  The  right  of  any  associate  com- 
pany to  continue,  in  the  use  and  enjoyment  of  the  property  and  facilities  of  the 
union  company  may  be  made  to  depend  upon  the  faithful  performance  of  such 
terms  and  conditions  by  such  associate  company  as  may  be  inserted  In  said 
agreement.  The  companies  which  may  be  so  admitted  are  herein  designated 
as  associate  companies:  provided,  that  no  such  associate  company  shall  be- 
admitted  to  the  use  of  the  property  and  facilities  of  such  union  raUway  com- 
pany except  upon  the  unanimous  vote  of  the  directors  of  such  union  company." 

The  thirteenth  and  fourteenth  sections  of  the  act  provide  that, 
^  in  case  other  railroad  companies  are  admitted  to  the  use  of  the 
railroad  and  other  property  of  the  Union  Railway  Company,  a 
board  of  managers  shall  be  appointed,  composed  of  one  representa- 
tive selected  by  each  railroad  having  such  use,  to  whom  it  shall  be 
competent  to  delegate  so  much  of  Sie  authority,  power,  and  juris- 
diction of  the  board  of  directors  as  may  be  agreed  upon.  The  sev- 
enteenth section  provides  that  any  agreement  entered  into  before 
the  taking  effect  of  the  act  for  the  use  of  such  property  by  other 
railroad  companies  shall  have  the  same  force  and  effect,  and  be 
as  valid  and  binding,  as  if  it  had*  been  made  after  the  taking  effect 
of  the  act.  By  the  last  preceding  section  the  so-called  "reorganiza- 
tion agreement"  of  October  17,  1882,  was  ratified  and  confirmed. 
The  fifth  and  sixth  clauses  of  this  agreement  provide  for  an  ap- 
praisement of  the  value  of  all  the  property,  including  the  lease  of 
the.  Belt  Eailroad,  owned  by  the  Union  Railway  Company;  also 
of  all  engines,  cars,  and  other  equipment,  tools,  or  machinery  used 
in  operating  and  maintaining  the  Belt  Bailroad;  and  that  such 
appraisement  shall  for  all  time  to  come  constitute  the  basis  on 
which  the  fixed  rental  shall  be  computed  and  paid  as  hereinbefore 
provided.  The  seventh  clause  provides  that  interest  at  the  rate  of 
7  per  centum  per  annum  shall  be  paid  upon  the  appraised  value 
of  all  such  property,  and  the  amount  thereof  shall  constitute  the 
fixed  rental  to  be  paid  to  the  Union  Railway  Company  by  the  sev- 
eral other  railroad  companies  making  use  of  the  same,  and  said 
fixed  rental  shall  be  from  time  to  time  divided  into  as  many  equal 
shares  as  there  are  railroad  companies  using  said  proj^erty,  and 
each  company  so  using  the  same  shall  pay  one  of  said  shares.    The 
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eighth  clause  proyides  that  the  tracks  of  the  Union  Railway  Com- 
pany shall  be  used  ezclusiyely,  as  far  as  possible,  for  passenger 
train  service  and  snch  local  freight  dellyeries  as  may  be  necessary 
in  consequence  of  the  location  of  freight  houses  and  private  sidings. 
All  other  freight  transfers  and  deliveries  shall  be  made  over  the 
Belt  Railroad.  And  it  further  provides  that  all  expenses  growing 
out  of  the  maintenance,  operation,  renewal,  and  replacement  of  the 
Belt  and  Union  Baihroads,  including  taxes,  assessments,  insurance, 
wages  and  salaries,  and  moneys  paid  for  damages  to  person  or 
property  shall  be  paid  by  the  several  companies  having  the  joint 
use  of  the  property  in  proportion  to  such  use  on  the  wheelage  basis. 
In  the  nintii  clause  the  property  is  spoken  of  as  the  joint  property 
of  the  companies  using  the  same.  The  tenth  clause  imposes  upon 
the  companies  the  obligation  to  pay  the  cost  of  rebuilding  or  re- 
placing the  property  in  case  of  a  partial  or  total  destruction  by  fire 
or  other  cause.  In  the  eleventh  clause  each  company  is  made  re- 
sponsible for  loss  or  damage  to  person  or  property,  except  to  prop- 
erty used  in  common,  which  arises  out  of  the  conduct  or  neglect  of 
its  own  employ^;  claims  for  loss  or  damage  to  person  or  property, 
including  property  used  in  common,  arising  out  of  the  conduct  or 
neglect  of  employes  paid  in  common,  shall  be  paid  by  the  Union 
Railway  Company,  and  all  moneys  so  paid  by  it  are  to  be  charged 
to  the  current  account  of  expenses  of  operating  and  maintaining  the 
belt  railroad  and  union  railway  property,  as  the  case  may  be,  and 
paid  by  the  companies  using  the  property  on  the  wheelage  basis, 
as  provided  in  clause  8.  The  twelfth  clause  provides  that  the  cur- 
rent operation,  maintenance,  renewal,  and  repair  of  said  Belt  Rail- 
road and  said  Union  Railway  Company  property  shall  be  conducted 
by  a  board  of  managers,  to  be  composed  of  one  representative 
from  each  company  using  said  Union  Railway  Company  property, 
and  under  such  rules,  and  by  such  officers  and  employes  as  said 
board  shall  prescribe;  and  it  further  provides  that  the  board  of 
managers  is  hereby  vested  with  authority  to  make  rules  governing 
all  joint  employes,  and  to  prescribe  the  terms  and  conditions  upon 
which  such  Belt  Railroad  and  said  Union  Railway  Company  prop- 
erty may  be  used  in  common;  also  to  appoint  all  officers,  agents, 
and  employes  who  may  be  necessary  to  conduct  the  joint  business. 
They  shall  also  fix  the  time  of  the  arrival  and  departure  and  regu- 
late the  movement  of  all  trains  upon  said  Union  Railway  property 
and  said  Belt  Railroad.  Each  company  shall  receive  equal  and  im- 
partial privileges  in  the  use  of  said  joint  property.  All  financial 
transactions  incident  to  the  maintenance,  operation,  renewal,  and 
replacement  of  said  property  shall  be  conducted  wholly  through 
the  officers  and  agents  of  the  Union  Railway  Company.  The  four- 
teenth clause  provides  that  the  grant  of  right  of  joint  use  of  said 
Belt  Railroad  and  said  Union  Railway  property,  subject  to  the  con- 
ditions above  stated,  is  hereby  made  perpetual  to  the  companies  ac- 
cepting the  same  and  executing  a  certified  copy  of  this  agreement; 
and  it  further  provides  that  each  of  said  companies  binds  and  obligates 
itself,  its  successors  and  assigns,  to  forever  continue  the  joint  use 
aforesaid,  and  subject  to  and  upon  the  terms  and  conditions  herein 
stated.  Digitized  by  GoOglc 
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The  Belt  Kailroad  &  Stock- Yards  Company  was  incorporated  for 
the  purpose  of  providing  a  convenient  method  for  the  transportation 
and  transfer  of  freight  and  stock  cars  through,  into,  and  around  the 
city  of  Indianapolis,  and  to  effect  the  speedy  and  economical  ex- 
change of  such  cars  between  all  railroads  entering  into  or  passing 
through  the  city.  The  ordinance  of  the  city,  which  it  accepted,  re- 
quired it  to  construct  a  railroad  with  all  necessary  and  proper 
switch  connections  with  all  other  railroads  crossed  by  it,  and  ex- 
pressly required  it  to  extend  to  all  persons  doing  business  on  or 
along  the  line  of  its  railroad  full  facilities  to  connect  switches 
with  its  railroad,  and  to  carry  and  transport  all  freight  to  and  from 
such  switches  at  rates  per  car,  not  exceeding  that  charged  by  it  for 
transporting  through  freight  of  the  like  class  and  character.  The 
act  of  March  2, 1877,  in  express  terms  imposed  the  same  duties  upon 
it.  If  the  Belt  Railroad  Company  had  made  with  each  of  the  other 
defendants  an  arrangement  to  receive  from  them  cars  containing 
freight  transported  from  other  states,  and  to  deliver  the  same  to  the 
consignee  upon  the  consignee's  switch  or  side  track  connected  with 
its  railroad,  could  it  be  doubted  that  in  handling  such  freight  it 
would  have  been  engaged  in  interstate  transportation?  Such  an  ar- 
rangement would  have  made  the  Belt  Railroad  a  conmion  carrier 
for  a  continuous  shipment  of  interstate  freight  within  the  terms  of 
the  interstate  commerce  act.  But  it  is  contended  by  the  defendants, 
because 'the  jurisdiction  of  this  court  is  limited  to  the  enforcement 
of  right  growing  out  of  national  legislation  in  the  absence  of  diverse 
citizenship,  that  the  articles  of  incorporation,  the  ordinance,  and  the 
ratifying  statute  are  irrelevant,  and  should  be  disregarded.  The 
complainant  does  not  resort  to  the  jurisdiction  of  this  court  to  en- 
force its  right  to  switch  service  generally,  for  that,  for  want  of  di- 
versity of  citizenship,  would  not  be  within  its  jurisdiction.  It  simply 
complains  of  discrimination  as  to  switch  service  in  respect  to  inter- 
state freight,  and  of  the  refusal  to  transport  and  deliver  such 
freight  in  accordance  with  the  terms  of  through  bills  of  lading.  It 
seeks  to  have  the  Belt  Railroad  and  its  lessee,  the  Union  Railway 
Company,  as  a  carrier  engaged  in  the  transportation  of  interstate 
freight  received  from  connecting  interstate  railroads,  which  it  has 
voluntarily  received  for  shipment  and  delivery,  compelled  to  carry 
and  deliver  the  same  in  accordance  with  the  bills  of  lading  under 
which  such  freight  was  received.  Its  right  to  this  relief  grows  out 
of  national  legislation.  But  why  is  the  complainant  not  entitled 
to  show  that  its  right  to  such  switch  service  for  interstate  freight 
consigned  to  or  received  by  it  does  not  rest  solely  upon  the  ground 
that  such  service  is  voluntarily  afforded  to  others  and  denied  to  it? 
Is  it  any  the  less  a  discrimination,  within  the  prohibition  of  the  in- 
terstate commerce  act,  that  the  party  complaining  has  a  legal  right 
created  by  ordinance  and  statute  to  the  service  which  is  deni^, 
than  if  the  right  to  such  service  grew  out  of  mutual  arrangement  be- 
tween connecting  interstate  carriers?  The  duty  in  the  one  case 
grows  out  of  contract,  and  in  thp  other  is  created  by  law.  But  in 
each  case  the  obligation  to  perform  the  duty  is  equally  binding. 
Neither  grows  out  of  federal  legislation,  but  either  may  be  looked 
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to  in  determining  whether  there  has  heen  a  discrimination  in  the 
performance  of  that  duty  within  the  prohibition  of  the  interstate 
commerce  act  The  thing  forbidden  by  the  federal  statute  is  dis- 
crimination by  a  carrier  engaged  in  whole  er  in  part  in  the  trans- 
portation of  interstate  freight,  and  whether  the  existence  of  such 
discrimination  depends  on  the  duty  of  the  carrier  created  by  stat- 
ute or  on  a  duty  growing  out  of  contract,  express  or  to  be  inferred 
from  a  common  course  of  business,  would  seem  to  be  quite  imma-  ' 
terial.  The  jurisdiction  of  this  court  does  not  depend  upon  the  ulti- 
mate determination  of  the  case,  but  on  the  question  whether  it  is 
made  to  appear  by  the  averments  of  the  bill  of  complaint  that  the 
Union  Railway  Company  has  discriminated,  within  the  true  intent 
of  the  interstate  commerce  act,  in  failing  to  perform  a  legal  duty 
owing  to  the  complainant  by  refusing  to  deliver  or  to  receive  inter- 
state freight,  consigned  to  or  by  it  on  through  bills  of  lading  on  its 
switch  connected  with  the  Belt  Railroad.  It  seems  to  me  that  the 
complaint  shows  the  existence  of  a  duty  imposed  upon  the  Union 
Railway  Company  to  deliver  and  receive  interstate  freight  con- 
signed to  or  by  the  complainant  on  its  switch  connected  with  the 
Belt  Railroad.  The  agreement  referred  to  in  the  complaint,  and 
hereinbefore  set  out,  leads  to  the  same  conclusion.  The  effect  of 
this  agreement  is  that  the  Union  Railway  Company,  as  a  corporate 
entity,  and  as  the  lessee  and  owner  of  the  Belt  and  Union  railways, 
locomotives,  cars,  and  other  property  pertaining  thereto,  leases  the 
same  in  perpetuity  to  the  defendant  railway  companies  other  than 
itself,  and  as  compensation  for  such  lease  receives  a  fixed  rental 
computed  upon  the  value  of  the  property  which  is  to  be  paid  by 
the  leasing  companies  to  it  for  its  own  exclusive'  use  as  a  distinct 
corporation.  It  has  nothing  to  do  as  a  corporation  with  the  use 
that  is  to  be  made  of  the  leasehold  property.  Its  board  of  directors 
has  no  control  over  such  use.  The  railroads  and  other  leasehold 
property  are  placed  under  the  exclusive  control  and  management  of 
a  board  of  managers^  which  i»  a  body  distinct  and  separate  from 
the  Union  Railway  Company  or  its  board  of  directors.  This  board 
of  managers  does  not,  in  any  respect,  represent  or  act  for  the  Union 
Railway  Company  as  a  corporation,  but  acts  solely  as  the  representa- 
tive of  the  other  railway  companies  which  are  engaged  in  using 
and  operating  the  Belt  and  Union  Railroads  for  their  own  several 
purposes  in  performing  their  duties  as  interstate  common  carriers 
of  freight  and  passengers.  Every  agent  and  employ^  who  has  any- 
thing to  do  in  tiiie  maintenance  and  operation  of  the  Belt  and  Union 
Railroads  is  employed  by  this  board  of  managers.  The  entire  ex- 
pense of  their  maintenance  and  operation  is  paid  by  the  railroads 
having  their  use  in  proportion  to  the  use  by  each  severally  on  the 
wheelage  basis.  If  there  is  loss  or  damage  to  person  or  property, 
caused  generally  by  the  companies  having  such  use,  it  is,  in  the  first 
instance,  paid  by  the  Union  Railway  Company;  but  it  is  treated 
as  an  expense  of  the  operation,  and  is  charged  to  and  repaid  by  the 
operating  companies  on  the  wheelage  basis.  The  officers  of  the 
Union  Railway  Company  have  nothing  to  do  except  to  keep  the  ac- 
count of  the  operating  expenses,  and  apportion  them  to  the  operating     j 
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companies,  and  collect  from  each  its  proportionate  share  of  such 
operating  expenses,  and  disbm'se  the  moneys  so  received  in  payment 
of  salaries,  wages,  taxes,  and  other  expenses.  In  all  this  they  act 
simply  as  agents  and  em^doy^s  of  the  operating  companies.  Their 
salaries  are  indaded  in  the  expenses,  which,  onder  the  eighth  danse 
are  paid  by  the  operating  companies  on  the  wheelage  basis.  The 
switching  charge  of  one  dollar  jier  car  which  is  collected  from  each 
railroad  company  for  the  transportation  of  its  cars  over  the  Belt 
and  Union  Railroads  is  not  paid  to  or  received  by  the  Union  Rail- 
way Company  for  its  own  benefit,  as  is  the  fixed  rental  which  is 
paid  for  the  use  of  the  property,  but  is  collected  for  the  joint  benefit 
of  the  operating  companies  exclusively;  and  the  aggregate  amount 
of  such  charges  is  credited  in  each  month  upon  tiie  operating  ex- 
penses for  that  month,  and  the  balance  is  then  apportioned  to  the 
operating  companies  severally  on  the  wheelage  basis;  From  the 
foregoing  review  of  the  facts  it  seems  perfectly  clear  that  under 
the  third  clause  of  the  first  section  of  the  interstate  commerce  act 
the  Belt  Railroad  leased  to  the  Union  Railway  Company  is  to  be 
regarded  as  a  part  of  the  railroad  system  of  each  of  the  other  de- 
fendant railway  companies,  except  the  Union  Railway  Company, 
so  that,  for  the  purposes  of  interstate  freight  traffic,  the  complain- 
ant's stock  yards  and  switch  connections  are  to  be  treated  as  being 
connected  with  each  of  said  railroads.  And,  if  there  is  any  discrim- 
ination by  either  of  them,  or  any  other  violation  of  duty  in  respect 
to  the  delivery  or  receipt  of  interstate  freight  to  or  from  the  com- 
plainant by  the  defendant  railroad  companies,  other  than  the  Union 
Railway  Company^  it  is  entitled  to  invoke  the  jurisdiction  of  this 
court  for  the  relief  sought  by  the  bill  of  complaint.  If  the  Union 
Railway  Company  is  to  be  regarded  as  operating  a  belt  railroad  as 
a  common  carrier,  then,  as  it  received  shipments  of  interstate  freight 
consigned  to  or  from  the  complainant  on  through  bills  of  lading  is- 
sued by  the  defendant  railroad  companies  upon  whose  line  the  ship- 
ment begins  or  ends,  it  is  to  be  treated  as  having  subjected  the  Belt 
Railroad  to  a  conmion  control  for  a  continuous  shipment  within 
the  first  clause  of  section  1  of  the  interstate  commerce  act.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  Ed.  935.  If,  on  the  other  hand, 
the  Union  Railway  Company  is  to  be  regarded  as  operating  the  Belt 
Railroad-  in  its  corporate  capacity  as  a  switching  road  for  the  other 
defendant  railway  companies,  for  a  switching  charge  to  be  paid  to  it 
for  its  own  use  and  benefit,  then  it  is  properly  joined  as  a  neces- 
sary party  defendant.  But,  if  the  Belt  Railroad  is  being  controlled 
and  operated  by  the  other  defendant  railroad  companies,  as  joint 
sublessees  of  the  Union  Railway  Company,  then  the  latter  company, 
while  a  proper,  is  not  a  necessary,  party.  But  in  either  case,  if  the 
discrimination  charged  as  to  the  shipment  of  interstate  freight  is 
shown,  the  court  would  be  authorized  to  entertain  jurisdiction;  for, 
if  it  be  conceded  that  the  Union  Railway  Company  is  not  engaged 
in  carrying  interstate  freight  over  the  Belt  Railroad,  and  hence  is 
simply  a  proper,  but  not  a  necessary,  party,  the  only  result  would 
be  that  the  court  would  dismiss  the  suit  as  to  it,  and  wouM  reti 
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jurisdiction  as  to  the  other  paiHes  defendant  The  court,  however, 
while  of  opinion  that  the  Union  Bailway  Company  is  not  a  neces- 
sary party,  is  still  of  the  opinion  that  it  is  so  implicated  by  the  aver- 
ments of  the  bill  and  the  proofs  in  the  alleged  discrimination  charged 
against  all  of  the  defendants  that  it  is  proper  to  retain  jurisdiction 
over  it  as  a  party  defendant.  For  these  reasons  the  court  must  de- 
cline to  dismiss  the  bill  for  want  of  jurisdiction. 

The  remaining  question  is  whether,  under  the  facts  and  the  law, 
it  is  shown  that  the  unlawful  discrimination  complained  of  is  threat- 
ened or  exists.  It  is  clear,  by  force  of  the  express  terms  of  the 
interstate  commerce  act,  that  in  respect  of  interstate  commerce 
there  can  be  no  lawfu)  discrimination  to  the  advantage  or  disad- 
vantage of  any  person,  place,  locality,  or  kind  of  traffic.  A  com- 
mon carrier  of  interstate  freight  cannot  lawfully  deny  switch  con- 
nections and  service  to  one  person,  place,  locality,  or  kind  of  traf- 
fic which  it  affords  to  others  similarly  situated.  The  complainant 
is  the  owner  of  switch  connections  with  the  Belt  Railroad,  which 
have  been  in  existence  for  a  long  period  of  time.  Such  switch  con- 
nections were  made  with  the  consent  of  the  Belt  Bailroad,  and  un- 
der the  authority  of  the  fourth  section  of  the  ordinance  and  statute 
above  mentioned.  The  contention  of  counsel  for  the  defendants 
is  that  these  switch  connections  were  made  simply  for  the  purpose 
of  delivering  and  receiving  dead  freight  thereat  and  therefrom. 
The  existence  of  switch  connections  rightfully  existing  implies  the 
right  of  the  owner  thereof  to  service  thereat  by  the  carrier  con- 
senting to  such  connections.  It  would  be  a  vain  and  foolish  thing 
to  incur  the  labor  and  expense  of  making  such  connections  unless 
they  were  to  be  used  in  connection  with  the  transportation  of 
freight  to  and  from  the  same.  And,  unless  the  right  to  service 
at  such  switch  connections  is  limited,  either  expressly  or  impliedly, 
the  owner  thereof  may  lawfully  insist  that  the  carrier  shall  there 
deliver  and  receive  all  such  freight  as  it  customarily  carries,  if 
the  switch  connections  are  suitable  and  convenient  for  the  delivery 
and  receipt  of  such  freight  .  There  is  no  evidence  of  any  limitation 
of  the  purposes  for  which  the  switch  connections  now  owned  and 
used  by  the  complainant  should  be  used,  other  than  that  which  is 
to  be  implied  from  the  fact  that  such  connections  were  constructed 
for  the  delivery  and  receipt  of  dead  freight.  In  the  opinion  of  the 
court,  the  Belt  Bailroad  could  not  lawfully  limit  the  right  to  use 
such  switch  connections  for  any  kind  of  interstate  freight  trans- 
ported by  it.  Any  such  limitation  would  be  prohibited  by  the  true 
construction  of  the  fourth  section  of  the  ordinance  and  statute. 
The  ordinance  and  statute  under  which  they  were  put  in  cannot  be 
construed  as  limiting  the  right  to  use  the  switch  connections  of 
the  complainant  solely  for  the  receipt  and  delivery  of  dead  freight. 
There  is  nothing  in  the  ordinance  or  statute  justifying  such  a  con- 
struction. The  language  of  the  fourth  section  of  each  is  clear  and 
unambiguous.  Each  requires  switch  connections  to  be  granted  to 
all  persons,  and  service  in  respect  of  all  freight  to  be  afforded  upon 
equal  rights  and  impartial  terms.  It  is  to  be  assumed  that  the 
switch  connections  were  put  in  upon  the  implied  understanding 
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that  the  owners  of  such  connections  should,  so  long  slb  they  ex- 
isted, have  the  right  to  service  thereon  for  all  sorts  of  freight  and 
upon  impartial  terms.  It  would  do  violence  to  the  language  em- 
ployed to  construe  it  as  counsel  for  the  defendants  contend  that  it 
should  be  construed.  They  construe  it  as  though  it  read  to  afford 
full  facilities  to  connect  switches  with  the  Belt  Bailroad  for  the 
delivery  of  all  freight  other  than  live  stock,  and  to  carry  and  trans- 
port such  dead  freight  to  and  from  such  switches.  There  is  not 
a  word  in  the  ordinance  or  in  the  statute,  nor  anything  in  the  situa- 
tion of  the  parties,  to  show  that  either  the  city  or  the  state  had  any 
purpose  to  establish  or  encourage  the  stock-yards  business  of  the  Belt 
Bailroad,  or  to  confine  the  location  of  the  stock-yards  business  to  any 
particular  locality,  or  to  limit  the  number  of  stock  yards  in  or  about 
the  city.  If  it  had  been  the  intention  of  the'city  or  state  to  secure  to 
the  Belt  Railroad  &  Stock- Yards  Company  a  monopoly  of  the  stock- 
yards business  for  all  time  to  come,  it  would  have  been  easy  to  have 
so  provided  in  plain  and  unambiguous  terms.  Nothing  short  of  the 
clearest  and  most  unambiguous  language  would  justify  the  court  in 
holding  that  it  was  the  purpose  of  either  the  state  or  city  to  create 
a  perpetual  monopoly.  It  may  well  be  doubted  whether  a  statutory 
enactment  for  that  purpose  would  not  be  declared  void,  as  in  conflict 
with  the  constitution,  which  provides  that  the  general  assembly  shall 
not  grant  to  any  citizen  or  class  of  citizens  privileges  or  immunities 
which,  on  the  same  terms,  shall  not  equally  belong  to  all  citizens. 
The  business  of  operating  and  maintaining  a  stock  yards  for  private 
gain  is  separate  and  distinct  from  that  of  operating  and  maintaining 
a  railroad.  The  business  reserved  to  itself  by  the  Belt  Bailroad  & 
Stock- Yards  Company  in  its  lease  of  its  railroad  and  railroad  property 
to  the  Indianapolis  Union  Railway  Company  is  that  of  maintaining 
and  operating  a  stock  yards  for  private  gain.  In  the  lease  to  the 
Union  Railway  Company  the  latter  agrees  to  assist  and  encourage  the 
stock-yards  business  of  the*  lessor  company  so  far  as  it  may  lawfully 
do  so.  This  stipulation  does  not  authorize  the  Union  Railway  Com- 
pany to  assist  the  Belt  Railroad  &  Stock- Yards  Company  in  its 
private  business  as  a  stock-yards  company  in  creating  and  perpetuat- 
ing a  monopoly.  It  is  not  to  be  supposed,  whatever  may  be  the 
private  views  of  the  judge  as  to  monopolies  and  trusts,  that  any 
self-respecting  court  could  anywhere  be  found  that  would  sanction  by 
its  decree  the  creation  or  maintenance  of  a  monopoly  or  trust,  u^ess 
constrained  so  to  do  by  some  imperative  requirement  of  law.  It  is 
firmly  settled  that  a  railway  company  cannot  discriminate,  even  in 
favor  of  itself,  in  respect  of  business  which  is  not  railroad  business 
proper.  Railway  Co.  v.  Dohn  (Ind.  Sup.)  5B  N.  E.  937;  Parkinson 
V.  Railway  Co.,  L.  R.  6  C.  P.  554,  1  Nev.  &  McN.  280;  Ilwaco  Ry.  & 
Nav.  Co.  V.  Oregon  S.  L.  &  U.  N.  R.  Co.,  6  C.  C.  A.  495,  57  Fed.  673. 
By  a  stronger  reason  it  will  not  be  permitted  to  discriminate  in  favor 
of  the  business  of  another,  even  where,  for  a  consideration  moving  to 
it  in  respect  to  its  railroad  business,  it  has  contracted  to  protect  and 
encourage  such  other  business. 

It  is  contended  by  counsel  for  the  defendants  that  the  national 
and  state  statutes  requiring  railroad  companies  to  feed,  water,  and 
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pest  live  stock  in  transit  give  to  such  companies  the  right  to  select 
the  agencies  and  places  for  the  performance  of  these  duties.  This 
may  be  conceded,  as  a  general  proposition,  without  affecting  the  com- 
plainant's right  to  relief.  The  act  of  congress  provides  that  no  rail- 
road company  shall  confine  live  stock  in  cars  for  a  longer  period 
than  28  consecutive  hours  without  unloading  the  same  for  rest, 
water,  and  feeding  for  a  period  of  at  least  5  consecutive  hours,  and 
that,  when  so  unloaded,  the  animals  shall  be  properly  fed  and  wa- 
tered during  such  rest  by  the  owner  or  person  having  the  custody 
thereof,  or,  in  case  of  their  default,  then  by  the  railroad  company, 
at  the  expense  of  the  owner  or  person  in  custody  thereof.  The  stat- 
ute of  this  state  is  a  copy  of  the  federal  statute.  The  complainant 
does  not  ask  that  the  defendant  railway  companies  shall  be  required 
to  do  anything  in  violation  of  these  statutes.  It  simply  asks  that 
live  stock  consigned  to  it,  or  to  persons  doing  business  in  its  yards, 
or  contracted  in  the  bill  of  lading  to  be  unloaded,  fed,  watered,  and 
rested  there,  shall  be  delivered  in  accordance  with  the  contract.  As 
the  statute  makes  it  primarily  the  duty  of  the  owner  or  person  hav- 
ing the  custody  of  lie  animals  properly  to  feed  and  water  them, 
the  complainant's  stock  yards  would  be  regarded  as  the  agent  pro 
hac  vice  of  the  consignors  or  consignees  under  the  bills  of  lading 
which  designated  its  stock  yards  as  the  place  of  delivery.  If  the 
complainant  does  not  properly  discharge  its  duty,  then,  and  only 
then,  would  the  duty  be  devolved  upon  the  carrier.  In  that  case 
the  company  could  employ  the  Belt  Railroad  &  Stock-Yards  Com- 
pany or  any  other  person  to  properly  care  for  the  animals,  and,  as 
the  statutes  provide,  the  carrier  would  have  the  right  to  charge  the 
expense  to  the  owner  or  person  having  charge  of  the  animals,  and 
would  have  a  lien  upon  them  for  its  security,  and  it  would  not  be 
liable  for  any  detention  of  the  animals  occasioned  by  having  to  care 
for  them  elsewhere;  nor  would  the  railroad  company  be  bound  to 
resume  the  transportation  of  such  animals  until  the  expiration  of 
the  five  consecutive  hours  of  rest.  These  considerations  would 
seem  to  be  a  sufficient  answer  to  this  contention  of  counsel  for  de- 
fendants. 

The  nature  of  the  wrong  complained  of,  the  fact  that  it  is  of  a 
continuing  character,  that  it  is  not  susceptible  of  accurate  pecun- 
iary estimation,  and  that  resort  to  actions  at  law  would  involve  a 
multiplicity  of  suits,  none  of  which  would  end  the  litigation,  all 
tend  to  msJce  it  manifest  that  the  remedy  in  a  court  of  law  is  not  as 
adequate  to  afford  relief  as  is  the  remedy  in  a  court  of  equity,  "nie 
jurisdiction  in  equity  does  not  depend  upon  the  fact  that  there  is 
no  remedy  at  law.  It  is  afforded  whenever  the  remedy  at  law  is 
not  as  full,  adequate,  and  complete  as  in  a  court  of  equity.  The 
rule  that  equitable  relief  will  not  be  granted  until  the  complain- 
ant's right  or  title  in  respect  of  the  subject-matter  has  been  estab- 
lished in  an  action  at  law,  does  not  apply  where  the  subject-matter 
of  the  litigation  is  to  prevent  discrimination  in  violation  of  the  in- 
terstate commerce  act. 

A  review  of  the  evidence  in  this  case  would  prove,  unprofitable, 
and  would  needlessly  protract  this  opinion.    It  suffices  to  say /that,      t 
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in  the  opinion  of  the  court,  the  discrimination  complained  of  is 
made  out  by  the  proofs.  An  injunction  pendente  lite  will  be 
awarded* 


HILDRETH  r.  SPARKS  MFG.  00. 

(Olrcult  Oourt,  S.  D,  New  York.    December  29,  1899.) 

Uhfaib  Compbtition— Imitation  of  Labeus—Liabilitt  fob  Makino  and  8bli«- 

IKO. 

A  bill  to  recover  for  losses  sustained  by  reason  of  unfair  competition 
may  be  maintained  against  one  who  has  made  and  sold  to  competitors 
labels  and  wrappers  In  Imitation  of  complainant's,  by  the  use  of  which, 
it  is  alleged,  complainant's  business  has  repeatedly  been  interfered  with, 
and  the  goods  of  others  sold  as  his;  and  such  bill  is  not  demurrable  be- 
cause it  does  not  allege  that  such  wrappers  were  used  as  coverings  for  the 
specific  kind  of  goods  sold  by  complainant  i 

This  is  a  suit  in  equity  to  recoyer  damages  for  unfair  competition, 
and  for  an  accounting.    On  demurrer  to  bill. 

Alexander  P.  Browne,  for  plaintiff. 
P.  E.  Barnard,  for  defendant. 

WHEELEE,  District  Judge.  The  bill  well  alleges:  That  the 
plaintiff  makes  molasses  candy,  and  sells  it  in  a  x>6culiar  form  of 
package,  "consisting  of  a  wrapper  having  a  certain  peculiar  appear- 
ance, the  whole  being  distinctive  of  the  goods'^  made  by  him,  and 
representing  the  same  to  the  public  as  his  manufacture,  one  feature 
of  which  is  a  word  having  the  appearance  of  being  written  in  script, 
beginning  with  a  capital  letter,  and  the  last  letter  extending  beneath 
the  body  of  the  word,  forming  a  scroll  or  flourish,  and  all  printed  in 
red  ink,  whereby  he  has  built  up  a  large,  increasing,  and  profitable 
trade.  That  the  defendant  has  wrongfully  printed,  and  furnished  to 
business  competitors  of  the  plaintiff,  wrappers  similar  to  those  of  the 
plaintiff,  in  respect  to:  "The  color  of  the  ink  used.  Its  being  writ- 
ten in  script,  with  letters  of  substantially  the  same  form,  size,  and 
style.  The  mark  and  flourish  beneath  said  word.  The  length  and 
general  appearance  of  the  word.  Its  relative  location  on  the  wrap- 
per. Its  similar  prominence  upon  the  package  when  the  candy  is 
wrapped.  Its  association  with  other  printing  in  red  on  said  wrap- 
per.'' *That  in  consequence  of  the  defendant's  acts  as  hereinbefore 
set  forth,  and  the  unlawful  imitation  of  the  appearance  of  your 
orator's  goods,  to  which  it  (the  defendant)  has  directly  contributed, 
and  which  it  has  in  many  cases  originally  produced  and  brought 
about,  your  orator's  trade  has  been  and  is  being  and  will  continue 
to  be  wrongfully  and  unlawfully  diverted,  and  the  goods  of  many 
of  your  orator's  competitors  have  been  and  are  being  sold  as  and  for 
the  goods  of  your  orator,  and  upon  the  reputation  acquired  for  the 
same  by  your  orator,  and  thereby  your  orator  is  and  has  been  deprived 

1  As  to  unfair  competition  in  trade,  see  note  to  Scheuer  v.  Muller,  20  G.  C. 
A.  165,  and,  supplementary  thereto,  note  to  Lare  v.  Hiurper  &  Bros.,  80  O.  O.  A. 
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of  large  sales  and  profits  of  his  own  goods/'  and  ^'t&at  the  said  de> 
f endant,  by  its  wrongful,  fraudnlent,  and  unlawful  practices  aforesaid, 
has  diverted  to  itself  large  profits  which  would  otherwise  have  accrued 
to  your  orator,  the  exact  amount  of  which  your  orator  cannot  with 
certainty  state;  but  your  orator  believes,  and  therefore  charges,  that 
the  same  amounts  to  the  full  sum  of  f 3,000,  and  prays  that  the  de- 
fendant may  full  and  true  disclosure  make  ad  to  the  same,  and  may 
be  decreed  to  account  therefor  in  full,"  Bie  bill  has  been  demurred 
to  for  want  of  equity,  and  the  demurrer  has  now  been  heard.  The 
brief  of  counsel  says: 

'Tlie  only  grievance  presented  against  defendants  is  that  they  have  sold 
labels  to  competitors  of  plalntlflT,  who  have  used  them  In  unfair  competition. 
The  only  use  of  which  the  plaintiff  can  complain  is  In  competition  with  his 
own  use,  namely,  as  wrappers  of  molasses  candy.  It  Is  not  alleged  that  these 
wrappers  were  not  susceptible  of  an  innocent  use,  or  that  defendants  took 
part  In  their  Improper  use,  or  Intended  them  for  such  use.  If  the  wrappers 
made  were  used  for  other  candy,  or  for  any  articles  other  than  molasses  candy, 
plalnticr  would  have  no  complaint  against  the  users,  and  still  less  against  the 
paper  maker  and  printer." 

Although  the  bill  does  not  allege  an  unlawful  use  in  the  sale  of 
molasses  candy,  it  does  allege  repeated  interference  with  the  plain- 
tijff's  business  by  unlawful  imitation  of  the  appearance  of  his  goods, 
which  could  be  done  upon  other  goods  of  the  same  sort,  not  spe- 
cifically molasses  candy,  as  well  as  with  that.  The  foundation  of  the 
right  to  proceed  in  equity  in  such  cases  is  the  repeated  tort,  for  which 
repeated  suits  at  law  would  be  an  inadequate  remedy.  In  torts  all 
participants  are  principals,  and  the  plaintiff  could  doubtless  maintain 
an  action  at  law  against  the  defendant  for  each  of  the  diversions  of 
his  business  produced,  brought  about  or  contributed  to  by  the  defend- 
ant, as  alleged  in  the  extracts  quoted  from  the  bill.  Walk.  Pat. 
§  407.  The  multiplicity  having  furnished  equitable  jurisdiction,  the 
right  to  maintain  the  bill,  upon  the  allegations  quoted,  and  others 
,  of  the  same  import,  for  full  relief,  follows.  Demurrer  overruled; 
defendant  to  answer  over  by  the  February  rule  day. 


MEBOANTILB  TRUST  CO.  v.  ST.  LOUIS  ft  S.  P.  RT.  00.  et  aL 

In  re  WOLFF. 

(Circuit  Court,  D.  Missouri,  E.  D.    February  0,  1900.) 

No.  '3,768. 

Railroads— Purchaser  at  FoRBGix>8nRB  8 albj— Liability  under  Deorbis.. 
A  purchaser  of  all  the  property  of  a  railroad  company  under  a  decree  of 
foreclosure,  which  required  such  purchaser  to  pay  all  liabilities  incurred  by 
the  original  company  which  were  prior  In  lien  to  the  mortgage  foreclosed, 
may  be  held  to  account  for  a  fund  held  in  trust  by  the  original  company. 
In  so  far  as,  under  the  principles  of  equity,  such  fund  could  haye  been 
recovered  by  the  cestui  que  trust  from  the  receiver. 

Trusts — Insolvency  op  Trustee— Right  to  Follow  Trust  Fund. 

A  railroad  company  which  held  in  trust  a  fund  to  be  used  for  the 
benefit  of  another  company  became  insolvent,  having  expended  but  a  part 
of  the  fund  which  It  had  deposited  in  Its  current  bank  account.  Held^  that 
by  such  mhigUng  of  the  money  with  Its  own  the  trust  became  Impr^^ed 
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upon  the  entire  fund  In  the  bank,  and  so  much  of  such  fund  aa  could 
be  Identified  in  the  hands  of  the  receiver  was  recoverable  by  the  benefi- 
ciary, but  that  such  identification  was  limited  to  the  smallest  amount  in 
the  bank  accoimt  at  any  one  time  after  the  trust  fund  was  deposited,  al- 
though a  laiger  sum  came  into  the  receiver's  hands. 

In  the  Matter  of  the  Intervening  Petition  of  A.  L.  Wolff,  Receiver 
of  the  Kansas  Midland  Railway  Company. 

Burrill,  Zabriski  &  Burrill  and  Sam  H.  West,  for  intervener, 
L.  F.  Parker  and  J.  T.  Woodruff,  for  defendants. 

ADAMS,  District  Judge.  In  the  year  1888  the  Kansas  Midland 
Railway  Company  delivered  certain  of  its  bonds  to  the  St.  Louis  & 
San  Francisco  Railway  Company  in  trust  to  sell  the  same,  and  apply 
the  proceeds  of  sale  in  the  equipment  and  improvement  of  the  rail- 
road of  the  Kansas  Midland  Railway  Company.  The  St.  Louis  &  San 
Francisco  Railway  Company  (hereafter  called  the  '^Frisco  Company'*) 
s(dd  the  bonds,  realized  therefor  $367,586.50,  and  expended  in  the 
due  execntion  of  the  trust  f324,554.82,  leaving  a  balance  of  f43,031.68 
unaccounted  for.  On  receipt  of  the  proceeds  of  the  sale  of  the  bonds 
in  1888,  the  Frisco  Company  deposited  the  same  in  a  general  account 
kept  by  it,  together  with  other  moneys,  and  thereafter,  from  time  to 
time,  deposited  in  that  account  its  current  and  other  receipts,  and 
drew  out,  as  occasion  required,  money  for  the  equipment  and  im- 
provement of  the  road  of  the  Kansas  Midland  Railway  Company,  as 
well  as  for  the  payment  of  its  other  and  personal  obligations.  The 
balance  to  the  credit  of  the  Frisco  Company  in  this  general  account 
varied  from  time  to  time  according  to  the  deposits  in,  and  checks 
against,  the  account;  at  all  times,  however,  up  to  December  23, 1893, 
showing  some  balance  on  hand.  On  November  15,  1890,  the  balance 
amounted  to  (2,265.55.  This  remained  unchanged  from  November 
15  to  December  12, 1890,  after  which  further  deposits  were  from  time 
to  time  made,  resulting  in  fluctuating  balances  until  December  23,- 
1893,  the  date  of  the  appointment  of  the  receiver  for  said  Frisco  Com- 
pany, when  it  stood  at  |36,522.28.  This  last-mentioned  sum  came 
into  the  hands  of  the  receiver.  It  appears  that  the  St.  Louis  &  San 
Francisco  Railroad  Company,  or  the  *rNew  Frisco  Company,"  as  it  is 
called,  which  became  the  purchaser  of  all  the  property  of  the  Old 
Frisco  Company  at  a  sale  under  a  decree  of  foreclosure  in  the  main 
.case,  took  its  rights  under  and  subject  to  the  provisions  of  the  decree, 
requiring  it  to  pay,  among  other  things,  all  liabilities  incurred  by  the 
Old  Frisco  Company,  which  were  prior  in  lien  to  the  consolidated 
mortgage  under  which  the  foreclosure  was  had.  The  special  master 
to  whom  this  Intervention  was  referred  reports  that  the  balance 
which  came  into  the  hands  of  the  receiver,  namely,  (36,522.28,  was 
subject  to  the  original  trust  in  favor  of  the  Fansas*^  Midland  Railway 
Company,  and  should  be  now  -psAd  to  the  intervener,  who  is  the 
duly-appointed  receiver  of  the  Kansas  Midland  Railway  Company,  by 
the  New  Frisco  Company,  under  the  provisions  of  the  decree  of  fore- 
closure in  the  main  case. 

Numerous  exceptions  are  taken  to  the  report  of  the  special  master, 
but  two  of  them  only  were  seriously  argued,  and  involve  all  that  ifi 
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necessary  for  a  final  disposition  of  the  case.  Tlie  first  is  that  the 
q)ecial  master  erred  in  holding  that  the  Old  Frisco  Company  ever 
became  a  trustee  with  respect  to  the  bonds  in  question,  or  ever 
became  subject  to  the  equitable  doctrine  governing  trustees,  but  be- 
came a  simple  debtor  to  the  Kansas  Midland  Railway  Company  for 
any  unexpended  balance  of  the  money  received  by  it  as  proceeds  of 
the  sale  of  the  bonds  in  question.  The  second  is  that  the  special 
master  erred  in  subjecting  all  the  balance  found  to  the  credit  of  the 
Old  Frisco  Company  in  its  dq>08itories  at  the  time  the  receiver  was 
appointed  for  that  company,  to  the  satisfaction  of  the  intervener's 
claim. 

As  to  the  first  of  these  questions,  I  am  entirely  satisfied  with  the 
conclusion  reached  by  the  special  master,  and  will  content  myself  by 
the  statement  that  the  documentary  proof  in  the  case  clearly  creates 
the  relation  of  trustee  and  cestui  que  trust  between  the  Old  Frisco 
Company  and  the  Kansas  Midland  Railway  Company  with  respect  to 
the  proceeds  of  the  bonds  in  question,  and  that  as  a  result  the  defend- 
ant, as  successor  to  the  Old  Frisco  Company,  under  and  by  virtue  of 
the  decree  of  foreclosure  in  this  case,  must  be  heW  to  an  account 
on  the  theory  of  an  original  trust  in  the  Old  Frisco  Company,  so  far 
as  the  principles  of  equity  applicable  to  the  f^cts  of  the  case  will  per- 
mit. 

The  second  exception  raises  the  question  whether,  under  the  facts 
as  already  stated,  the  trust  and  obligation  of  the  Old  Frisco  Company 
attached  to  the  entire  f36,522.28  turned  over  to  the  receiver,  or  only 
to  the  $2,265.55,  which  is  the  minimum  balance  at  any  one  time  of  all 
the  funds  with  which  the  trust  fund  was  commingled.  Counsd  have 
called  attention  to  a  large  number  of  cases,  both  state  and  federal, 
in  which  the  doctrine  applicable  to  this  case  has  been  discussed;  and, 
while  there  is  some  diversity  of  opinion  found  in  the  cases,  I  have 
reached  the  conclusion  that  the  weight  of  authority,  as  well  as  rea- 
son, conduces  to  the  result  that  the  intervener's  right  to  recover  the 
trust  fund  in  question  must  depend  upon  his  ability  to  trace  it,  or  the 
fund  with  which  it  was  commingled,  into  the  hands  of  the  receiver 
of  the  Old  Frisco  Company.  It  is  now  the  settled  doctrine  that  com- 
mingling a  trust  fund  with  the  private  funds  of  the  trustee  does  not 
destroy  the  right  of  the  cestui  que  trust  to  follow  it.  The  com- 
mingling being  wrong,  the  entire  fund  is  impressed  with  the  trust; 
and,  as  long  as  an  amount  equal  to  the  trust  fund  remains  in  the  com- 
mingled mass,  the  same,  and  all  of  it,  to  the  extent  of  the  trust  fund, 
will  be  made  to  respond  to  the  claim  of  the  cestui  que  trust  This 
last-mentioned  rule  is  in  perfect  correspondence  with  the  rule  first 
announced,  requiring  the  cestui  que  trust  to  show  that  his  money  or 
property  is  in  the  hands  of  the  trustee.  It  simply  enlarges  the  rule, 
and  allows  recovery  when  and  so  far  as  the  commingled  fund  in 
which  the  trust  fund  has  been  inextricably  confused  is  found  in 
the  hands  of  the  trustee.  The  foregoing  propositions  I  believe  to  be 
fuUy  supported  by  the  authorities,  and  they  are  well  set  forth  in  the 
able  opinion  of  Judge  Phillips  in  the  case  of  Metropolitan  Nat.  Bank 
of  Kansas  City  v.  Campbell  Commission  Co.  (C.  C.)  77  Fed.  705.  A 
large  number  of  cases  are  referred  to  and  commented  upon  in^^is  _  ^t  _ 
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last-mentioned  case,  supporting  the  conclusion  reached.  There  is 
another  line  of  authority  announcing  the  proposition  that  because  a 
trust  fund,  when  appropriated  by  a  trustee  to  his  own  use,  swells  his 
assets,  the  general  estate  of  the  trustee,  when  insolvency  supervenes, 
will  be  impressed  with  a  trust  for  tiie  reimbursement  of  the  cestui 
que  trust,  on  the  ground  that  such  estate  has  been  benefited  to  an 
equal  amount  by  the  trustee's  breach  of  duty.  But  this  rule,  as  I 
understand  it,  has  not  received  the  sanction  of  any  federal  court,  and 
of  but  few  state  courts.  The  equity,  or,  rather,  want  of  equity,  of 
such  a  rule  is  well  characterized  by  the  court  of  appeals  of  New  York 
in  the  case  of  Gavin  v.  Gleason,  105  N.  Y.  256, 11  N.  E.  504,  in  which 
it  is  sidd: 

"We  think  this  la  quite  too  vague  an  equity  for  Judicial  cognizance,  and  we 
find  no  case  justifying  relief  upon  such  a  circumstance.  In  a  very  general 
sense,  all  creditors  of  an  insolvent  may  be  presumed  to  have  contributed  to 
the  assets  which  constitute  the  residuum  of  his  estate." 

So  it  seems  to  me.  If  the  fact  that  the  money  or  property  trans- 
ferred to  a  trustee  has  so  increased  his  assets  as,  in  and  of  itself,  to 
entitle  the  creditor  to  a  preference,  why  will  not  all  general  creditors 
be  entitled  to  the  same  preference?  The  consideration  of  their  debts 
has  at  some  time  enhanced  the  funds  or  estate  of  the  debtor.  Follow- 
ing the  well-settled  rule  already  stated,  that  the  entire  account  with 
which  trust  funds  have  been  commingled  may  be  appropriated  for  the 
satisfaction  of  the  trust,  and  giving  the  intervener  the  full  benefit 
of  that  rule,  I  am  of  opinion  that  the  minimum  amount  found  at  any 
one  time  in  the  account  of  the  Frisco  Company  must  be  the  maximum 
amount  of  the  trust  fund  which  by  any  possibility  can  be  traced  into 
the  receiver's  hands.  Between  November  16  and  December  12, 1890, 
this  minimum  amount  stood  at  $2,266.55.  This  may  possibly  have 
included  a  part  of  the  original  trust  fund.  At  any  rate,  it  is  ihe 
renmant  of  the  fund  with  which  it  was  originally  commingled.  All 
the  trust  fund,  excepting  this  remnant,  had  been  before  November 
15,  1890,  dissipated  or  appropriated  to  the  trustee's  own  use.  'Rie 
identification  of  the  original  trust  fund  is  here  lost,  as  to  all  thereof 
except  the  remnant  of  |2,265.55;  and  certain  it  is  that  no  part  of  the 
original  trust  fund  can  be  traced  into  any  of  the  deposits  clearly 
shown  to  have  been  made  by  the  Frisco  Company  after  December  12, 
1890.  It  was  conceded  at  the  argument  that  if  in  November,  1890, 
the  whole  account  had  been  drawn  out  by  the  Frisco  Company,  so  that 
nothing  remained,  the  tracing  or  identification  of  the  trust  fund 
would  no  longer  have  been  possible,  and  that  no  subsequent  deposits 
would  have  been  subject  to  the  original  trust.  This  concession  was 
manifestly  made  on  the  ground  that  no  part  of  the  original  trust 
fund  could  be  said  to  be  mingled  with  that  which  was  subsequently 
deposited.  If  that  argument  is  sound, — and  I  think  it  is, — the  same 
conclusion  should  follow  as  to  all  funds  subsequently  deposited  over 
and  above  the  small  remnant  then  on  hand  (for  it  is  clear  that  all  trace 
of  the  trust  fund  was  lost,  except  as  to  that  remnant),  and  that  this 
remnant  represented  the  full  amount  of  which,  by  any  possibility,  the 
original  trust  fund  could  then  have  formed  a  part.  It  follows  that 
the  intervener  has  failed  to  prove  that  any  of  the  money  of^he  Kan- 
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sas  Midland  Bailwaj  Company,  either  in  its  original  or  commingled 
form,  came  into  the  hands  of  the  receiver  of  the  Frisco  Company,  be- 
yond the  sum  of  |2,265.55,  and  that  all  trace  or  identification  of  the 
balance  of  the  original  trust  fund  is  impossible.  All  the  exceptions 
to  the  report  of  the  special  master  made  by  both  parties,  other  than 
those  relating  to  the  amount  of  recovery,  will  therefore  be  overruled, 
and  the  exception  of  the  defendant  to  such  parts  of  the  report  as  re- 
late to  the  amount  of  recovery  will  be  sustained;  and,  the  case  now 
being  submitted  to  the  court,  a  decree  will  be  entered  requiring  the 
defendant,  the  St.  Louis  &  San  Francisco  Railroad  Company,  to  pay 
to  the  intervener  the  sum  of  f  2,265.55,  with  interest  thereon  from  May 
15, 1897,  the  date  of  filing  the  intervening  i)etition  herein,  to  the  pres- 
ent time^  at  the  rate  of  6  per  cent,  per  annuuL 


BALTIMORE  BUILDING  &  LOAN  ASS'N  et  al.  v.  ALDEB30N  et  aL 
(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  313. 

1.  Appeal  and  Errob^Mandatb  on  Re veksal— Jurisdiction  of  Trial  Court. 
Where  a  mandate  from  the  clrcolt  court  of  appeals  to  the  circuit  court 
directs  the  latter  to  vacate  an  order  ratifying  a  sale  by  a  receiver  on  the 
ground  that  the  court  was  without  jurisdiction  in  the  suit,  and  directs 
that  the  purchase  price  in  the  registry  of  the  court  be  repaid  to  the  pur- 
chaser, the  circuit  court  has  jurisdiction  to  entertain  a  petition  of  inter- 
vention by  the  sureties  of  the  receiver,  who  paid  such  mon^  into  the 
court  registry  upon  the  embezzlement  by  the  receiver  of  the  original  pay- 
ment, and  to  direct  Instead  that  the  money  be  returned  to  them  on  the 
ground  that,  since  the  appointment  of  the  receiver  was  void,  they  were 
not  liable  on  the  bond. 

flL  Rbceivers— Appointment^Liabilitt  on  Bond. 

Where  the  appointment  of  a  receiver  was  regular,  and  in  a  matter  over 
which  the  court  had  taken  jurisdiction,  and  the  receiver  takes  possession 
of  the  property,  and  embezzles  the  proceeds,  the  sureties  on  his  bond  are 
liable,  though  the  bill  under  which  he  was  appointed  was  afterwards  dis- 
missed for  want  of  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

J.  G.  McCluer  and  Fielder  C.  Slingluff  (a  D.  Forrer,  on  the  brief), 
for  appellants. 
W.  P.  Hubbard,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
a  decree  of  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia.  One  Joseph  C.  Alderson,  a  citizen  of  the  state 
of  Maryland,  filed  his  bill  of  complaint  in  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia  against  the  Loch 
Lynn  Heights  Hotel  Company,  a  corporation  of  the  state  of  West 
Virginia,  and  certain  other  parties,  citizens  and  residents  of  the 
state  of  Maryland.    Upon  the  filing  of  that  bill  the  property  of  the^  [ 
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defendant  corporation  was  put  into  the  hands  of  a  receiver,  who 
took  charge  thereof.  In  the  progress  of  the  cause,  proceedings  were 
had  therein  whereby,  among  other  things,  realty  of  the  corpora- 
tion was  sold  by  Sommerville,  receiver,  under  the  order  of  the  court 
Fielder  C.  Slinglufl  became  the  purchaser  of  certain  parcels  of  the 
real  estate  of  the  insolvent  corporation.  Sommerville,  the  receiv- 
er, upon  his  appointment  as  such,  was  required  to  give  bond,  with 
surety.  He  did  this,  and  gave  as  his  surety  D.  H.  Taylor.  The  sale 
to  Slingluff  was  set  aside,  another  sale  was  ordered,  and  Som- 
merville, receiver,  was  ordered  to  give  an  additional  bond  of  }8,- 
000.  This  he  did,  with  N.  E.  Whitaker  as  surety.  Another  sale 
having  taken  place,  Slinglufl  again  became  the  purchaser  in  the 
sum  of  f  16,610,  and  paid  on  his  purchase  f  5,536.66.  This  mon^ 
was  paid  to  the  receiver.  The  receiver  made  his  report  of  sales, 
and  he  was  thereupon  ordered  to  pay  this  sum  of  |5,536.66,  and 
a  further  sum  in  his  hands  from  other  sales, — fll6.52, — ^into  the 
registry  of  the  court.  The  receiver  did  not  do  this,  but  embezzled 
the  money.  Thereupon  his  sureties  paid  the  money  for  him,  and 
it  is  in  the  registry  of  the  court.  In  the  final  decree  of  the  circuit 
court  this  fact  is  distinctly  stated,  and  the  money  is  said  to  be  in 
the  hands  of  the  clerk  of  the  court  to  the  credit  of  the  cause.  Ex- 
ceptions having  been  taken  to  this  final  decree,  and  an  appeal  hav- 
ing been  allowed  to  this  court,  the  exceptions  were  sustained,  and 
the  decree  of  the  circuit  court  was  reversed.  90  Fed.  142.  The 
mandate  of  this  court,  sent  down  after  the  hearing,  recites  in  full 
the  circuit  decree,  including  the  statement  that  the  cash  portion 
of  the  purchase  money  paid  by  Slingluff  was  in  the  registry  of  the 
court,  to  wit,  {5,536.66.    The  mandate  then  goes  on: 

**And  whereas,  In  the  term  of  May,  In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight  the  said  cause  came  on  to  be  heard  before  the 
United  States  circuit  court  of  appeals  for  the  Fourth  circuit,  on  the  transcript 
of  the  record,  and  was  argued  by  counsel,  on  consideration  whereof  it  is  now 
ordered,  adjudged,  and  decreed  by  this  court  that  the  decrees  of  the  said  circuit 
court  appealed  from  in  this  cause  be,  and  the  same  are  hereby,  reversed,  and 
this  cause  is  remanded  to  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia  at  Parltersburg,  with  instructions  to  vacate  the  order  ratifying 
the  sales  made  by  the  receiver,  and  the  order  distributing  the  purchase  money, 
and  that  it  direct  that  the  payments  made  by  the  purchasers  be  returned  to 
them,  and  that  the  decrees  for  sale  be  set  aside,  and  the  bUl  dismissed;  the 
costs  to  be  paid  by  the  appeUee.  It  is  further  ordered  that  the  mandate  of 
this  court  Issue  after  the  expiration  of  twenty  days  from  the  date  hereof." 

When  the  case  was  called  in  the  circuit  court,  the  mandate  hav- 
ing been  entered,  N.  E.  Whitaker  and  D.  H.  Taylor,  sureties  of 
Sommerville,  receiver,  intervened  by  petition,  praying  that  the  mon- 
ey paid  by  them  into  the  registry  be  returned  to  them.  The  grava- 
men of  the  petition  is  that  this  court  had  reversed  altogether  the 
decree  of  the  circuit  court  below,  holding  that  that  court  had  no 
jurisdiction;  that,  therefore,  all  of  its  acts  were  void,  the  appoint- 
ment of  the  receiver  was  void,  and  his  bond  a  nullity;  that  there 
was  no  obligation  on  the  part  of  the  sureties  to  pay  this  money,  and 
its  payment  into  the  hands  of  the  clerk  did  not  deprive  them  of  their 
title  thereto.  The  circuit  court  granted  the  prayer  of  the  petition- 
ers in  these  words:  r-^  t 
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"at  appearing  to  the  conrt  that  of  the  money  In  the  registry  of  the  court  to 
the  credit  of  this  cause  the  sum  of  $5,569.18  was  not  paid  into  the  registry  by 
the  receiver  in  this  cause,  whose  action  in  making  the  sale  of  the  property,  as 
weU  as  receiving  payment  therefor,  Is  held  to  be  void,  but  was  paid  into  such 
registry,  $4,455.34  thereof  by  Nelson  B.  Whltaker  and  $1,113.84  by  D.  H. 
Taylor,  mider  a  void  order  of  the  court,  such  payment  having  been  made  as  Is 
set  forth  in  the  respective  petitions  aforesaid  of  said  Whltaker  and  Taylor, 
and  that  it  is  but  Just  that  the  money  paid  by  each  of  them  should  be  returned 
to  him.  It  Is  therefore  ordered,  adjudged,  and  decreed  that  of  the  money  now 
u  the  registry  of  this  court  to  the  credit  of  this  cause  $4,455.34  be  repaid 
and  returned  by  the  registrar  to  Nelson  B.  Whltaker,  and  $1,113.84  be  repaid 
and  returned  to  said  D.  H.  Taylor  by  the  registrar." 

To  this  decree  a  petition  for  leave  to  appeal  was  presented  and 
allowed  upon  the  exceptions,  and  the  cause  is  here  for  adjudica- 
tion. The  grounds  of  exception  are  that  the  circuit  court  erred  in 
not  obeying  the  mandate  of  this  court  in  ordering  the  return  of 
the  money  paid  by  Slinglufl,  then  in  the  repristry  of  this  court,  and 
that  the  circuit  court  erred  in  that  it  ordered  the  return  of  this 
money  to  the  sureties. 

As  to  the  mandate.  The  mandate  of  this  court  recited  in  full  the 
decree  of  the  court  below.  That  decree  recited,  among  other 
things:  ''That  the  said  Slingluff  paid  to  the  said  receiver  the  sum 
of  ^,536.66  in  cash,  and  delivered  ,to  said  receiver  his  two  notes 
for  ^,536.66,  dated  22d  June,  1897,  and  payable,  respectively,  in 
six  and  twelve  months,  with  interest,  and  the  said  money,  with 
the  sum  of  (116.52,  which  remained  in  said  receiver's  hands  from 
other  sources,  having  been  paid  into  the  registry  of  this  court,  and 
being  now  in  the  hands  of  L.  B.  Dellicker,  clerk  of  this  court.'^ 
The  mandate,  as  has  been  stated,  after  reversing  the  decrees  of  the 
court  below,  remands  the  case,  with  instructions  to  vacate  the  order 
ratifying  the  sales  made  by  the  receiver  and  the  order  distributing 
the  purchase  money,  and  "that  it  direct  that  the  payments  made  by 
the  purchasers  be  returned  to  them,  and  that  the  decrees  for  sale 
be  set  aside;  and  the  bill  dismissed."  'It  is  well  settled,"  says  the 
supreme  court  in  Be  Blake,  20  Sup.  Ct  42,  Adv.  S.  U.  a  42,  44  L. 
Ed.  —  (Nov.  13,  1899),  ''that  when  the  mandate  leaves  nothing  to 
the  judgment  of  the  court  below,  and  that  court  mistakes  or  mis- 
construes the  decree  or  judgment  of  this  court,  and  does  not  give 
full  effect  to  the  mandate,  its  action  may  be  controlled  either  upon 
a  new  appeal  or  writ  of  error,  if  involving  a  sufficient  amount,  or 
by  a  mandamus  to  execute  the  mandate  of  this  court," — ^and  cases 
cited. 

In  the  case  In  re  Sanford  Fork  &  Tool  Co.,  160  U.  8.  255,  16  Sup. 
Ct.  293,  40  L.  Ed.  416,  the  court  says: 

**When  a  case  has  been  once  decided  by  this  court  on  appeal,  and  remanded 
to  the  drcnlt  court,  whatever  was  before  this  court  and  disposed  of  by  the 
decree  Is  considered  as  finally  settled.  The  circuit  court  Is  bound  by  the  decree 
as  the  law  of  the  case,  and  must  carry  It  Into  execution  by  its  mandate.  That 
court  cannot  vary  It,  or  examine  it  for  any  other  purpose  than  execution,  or 
give  any  other  or  further  relief,  or  review  It,  even  for  apparent  error  upon  any 
matter  decided  on  appeal,  or  Intermeddle. with  It  further  than  to  settle  so  much 
as  has  been  remanded." 

See,  also.  In  re  Washington  &  O.  B.  Co.,  140  U.  S.  91, 11  Sup.  Ct 
673,  35  L.  Ed.  339. 
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Snch  is  the  general  rule.  But  it  must  be  observed  tbat  the  ques- 
tion which  came  before  the  circuit  court  had  never  been  presented 
to  this  court,  and,  in  the  nature  of  things,  could  not  have  beeli  pre- 
sented to  it  at  the  former  hearing. 

The  petitioners  below  affirm  that  the  money  in  the  hands  of  the 
clerk,  in  the  registry  of  the  court,  referred  to  in  the  decree  below, 
was  not  put  there  by  the  receiver  as  part  of  the  proceeds  of  sales; 
that  it  was,  in  fact,  paid  in  by  them  under  the  supposition  that  they 
were  sureties  for  the  said  receiver;  that,  inasmuch  as  all  the  orders 
of  the  circuit  court  have,  been  reversed,  including  that  appoint- 
ing the  receiver,  the  bond  given  by  them  as  surety  for  him,  sup- 
posing him  to  be  a  receiver,  is  null  and  void.  Under  these  circum- 
stances they  ask  restitution  of  this  money.  Notwithstanding  the 
strong  language  used  by  the  supreme  court  in  the  cases  cited,  it 
would  seem  that  under  some  circumstances  a  discretion  exists  in 
the  circuit  court  receiving  the  mandate.  "This  court,"  says  Mr.  Jus- 
tice Wood,  sitting -on  circuit,  "is  not,  under  all  circumstances,  bound 
to  render  a  servile  obedience  to  the  mandate  of  the  supreme  court. 
It  is  bound  to  exercise  a  judicial  discretion  in  the  interpretation  and 
execution  of  the  mandate."  The  Sabine,  50  Fed.  217.  In  Story  v. 
Livingston,  13  Pet  373,  10  L.  Ed.  200,  the  supreme  .court  says: 
"The  mandate  is  to  be  interpreted  according  to  the  subject-matter 
to  which  it  has  been  applied,  and  not  in  a  manner  to  do  injustice." 
In  West  V.  Brashear,  14  Pet.  53,  10  L.  Ed.  350,  the  supreme  court 
held  that,  when  the  language  of  the  mandate  was  precise  and  un- 
ambiguous, the  duty  of  the  circuit  court  was  to  carry  into  execu- 
tion, and  not  to  look  elsewhere  for  authority  to  change  its  mean- 
ing. But,  examining  the  case,  the  court  approved  an  examination 
made  by  the  circuit  court  into  the  meaning  of  the  mandate,  and 
putting  a  construction  upon  it  TWs  construction  was  coincident 
with  that  of  the  supreme  court  In  Ex  parte  Morris,  9  Wall.  605, 
19  L.  Ed.  709,  the  supreme  court  had  reversed  a  decree  rendered 
against  Morris  and  another,  and  by  its  mandate  directed  the  mar- 
shal to  make  restitution  to  them  of  whatever  they  had  been  com- 
pelled to  pay  under  the  reversed  decree.  Some  of  the  money  had 
been  distributed.  The  remainder  had  been  deposited  by  the  marshal, 
under  order  of  court,  in  a  national  bank,  which  had  failed  pendente 
lite.  These  facts  were  held  to  have  exonerated  the  marshal  from 
obeying  the  mandate,  and  this  was  sustained  by  the  supreme  court 
In  139  U.  S.  216,  11  Sup.  Ct.  523,  35  L.  Ed.  151,  is  a  case  (Fuel  Co. 
V.  Brock),  which  resembles  this  case,  and,  in  our  opinion,  controls 
this  branch  of  it.  In  that  case  the  bill  had  been  dismissed  for 
want  of  jurisdiction,  and  the  mandate  went  down  accordingly.  The 
court  below,  after  the  receipt  of  the  mandate,  entered  an  order  that 
certain  moneys  which  had  been  paid  on  account  of  the  reversed 
judgment  be  returned  to  the  parties  who  had  paid  them  believing 
it  to  be  valid.  From  this  order  an  appeal  was  taken  to  the  supreme 
court.  Mr.  Justice  Field,  speaking  for  the  court,,  says:  **The  al- 
leged error  of  the  court  below  is  that  it  had  no  jurisdiction  to  render 
judgment  for  restitution  of  the  money  collected  on  the  reversed 
judgment;  ♦  •  ♦  that  that  court  had  no  authority  tp-^ct  fun- 
Digitized  by  VjOOQIC 


I 


BALTIMORE   BUILDING   Ss  LOAN    ASS'N  V.  ALDEBSON,  .493 

ther  in  the  matter  than  as  directed  in  the  mandate."  He  says  that 
position  is  supposed  to  be  supported  by  decisions  of  the  supreme 
court  that,  when  a  caise  is  dismissed  for  want  of  jurisdiction  in  the 
circuit  court  to  entertain  the  action  or  to  render  the  judgment  en- 
tered, the  power  of  that  court  to  award  costs  is  gone.  **But  here," 
he  says,  ''the  jurisdiction  exercised  by  the  court  below  was  only  to 
correct,  by  its  own  order,  that  which,  according  to  the  judgment  of 
its  appellate  court,  it  had  no  authority  to  do  in  the  first  instance. 
The  power  is  inherent  in  every  court,  whilst  the  subject  of  contro- 
versy is  in  its  custody  and  the  parties  are  before  it,  to  undo  iihat 
it  had  no  authority  to  do  originally,  and  in  which  it,  therefore,  act- 
ed erroneously,  and  to  restore,  as  far  as  possible,  the  parties  to 
their  former  position.  Jurisdiction  to  correct  what  had  been  wrong- 
fully done  must  remain  with  the  court  so  long  as  the  parties  and 
the  case  are  properly  before  it,  either  in  the  firat  instance  or  when 
remanded  to  it  by  an  appellate  tribunal."  Further,  the  court  says: 
*'The  restitution  is  not  made  to  depend  at  all  upon  the  question 
whether  or  not  the  court  rendering  the  judgment  reversed  acted 
within  or  without  its  jurisdiction."  Brewer  and  Brown,  JJ.,  had 
supposed  the  law  to  be  different  *^ut  the  result  is  so  manifestly 
equitable,  they  were  glad  to  know  that  they  were  mistaken  and  that 
the  law  is  as  it  is  now  adjudged  to  be." 

If,  therefore,  the  petitioners  are  right  in  their  contention  that 
they  had  paid  this  money  into  court  under  a  void  order  and  an  in- 
valid bond,  the  circuit  court  had  jurisdiction,  notwithstanding  the 
dismissal  of  the  bill  for  want  of  jurisdiction,  to  correct  by  its  own 
order  that  which,  according  to  the  judgment  of  its  appellate  court, 
it  had  no  authority  to  do  in  the  first  instance.  The  circuit  court 
was  not  in  error  in  entertaining  the  petitions. 

This  brings  us  to  the  merits  of  the  case.  Was  J.  B.  Sommerville 
receiver  in  the  cause?  Was  the  order  requiring  him  to  give  bond, 
with  sureties,  a  valid  order?  And  were  the  bonds  given  by  him, 
with  these  petitioners  as  sureties,  valid  bonds?  Were  the  appoint- 
ment of  Sommerville,  receiver,  wholly  irregular,— even  contrary  to 
law  and  its  policy, — ^this  would  not  relieve  him,  or  those  persons 
who  became  surety  for  him,  from  the  legal  and  moral  obligation  to 
account  for  the  money  placed  in  his  hands  by  reason  of  and  in 
faith  of  his  bond,  with  surety.  U.  S.  v.  Maurice,  Fed.  Cas,  No.  15,- 
747.  In  that  case.  Chief  Justice  Marshall,  sitting  on  circuit,  dis- 
cusses this  same  question,  and  lays  down  the  law  as  has  been  stat- 
ed. He  concludes  his  argument  in  these  words:  *1f,  then,  this  ap- 
pointment be  contrary  to  the  policy  of  the  law,  the  repayment  of 
the  money  under  it  is  not,  and  a  suit  may,  I  think,  be  sustained  on 
the  bond  given  for  that  purpose."  Referring  to  the  cases  cited 
against  his  position,  of  Collins  v.  Blanton,  2  Wils.  341,  Paxton  v. 
Popham,  9  East,  408,  Pole  v.  Haerobin,  Id.  416,  he  shows  that  these 
bonds  were  given  for  the  payment  of  monciy  for  an  unlawful  pur- 
pose, fiut  these  cases  differed  from  the  one  before  him  and  from 
the  case  at  bar.  Neither  in  that  case  nor  in  this  was  the  bond  given 
to  induce  the  illegal  appointment,  or  for  any  purpose  in  itself  un- 
lawfnly  bat  for  the  sole  custody  of  money  placed  in  the  hands  o^  the 
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principal.  But  the  appointment  of  a  receiver  in  the  case  at  bar 
was  neither  irregular  nor  unlawful.  It  was  the  wise  exercise  of  its 
discretion  by  the  court  in  a  matter  within  its  jurisdiction,  and  in 
the  due  course  of  a  proceeding  in  equity.  A  receiver  is  an  indif- 
ferent person,  appointed  by  a  court  as  a  quasi  oflBcer  or  represent- 
ative of  the  court,  to  take  charge  of,  and  sometimes  to  manage,  the 
property  in  controversy,  under  the  direction  and  control  of  the 
court,  during  the  continuance  of  or  in  pursuance  of  the  litigation. 
The  appointment  of  a  receiver  determines  no  right.  He  is  a  part 
of  the  machinery  of  the  court  by  which  equity  protects  and  secures 
the  rights  of  parties, — all  parties  in  interest.  His  custody  is  that 
of  the  law.  Booth  v.  Clark,  17  How.  322,  15  L.  Ed.  164.  When, 
therefore,  the  court  concluded  to  assume  jurisdiction,  and  to  take 
the  property  into  its  custody,  it  became,  not  the  right,  but  the  duty, 
of  the  court  to  place  it  in  the  hands  of  a  receiver,  its  own  oflQcer, 
whose  possession  was  its  possession,  and  who  should  hold  it,  not 
for  this  party  or  that,  but,  as  the  representative  of  the  law,  for  the 
protection  of  those  whose,  rights  should  appear.  This  being  the 
clear  right  and  duty  of  the  court,  it  had  also  the  right,  as  well  as 
the  duty,  to  secure  to  the  parties  the  protection  of  the  property  in 
the  hands  of  this  officer  of  the  law,  by  requiring  and  exacting  from 
him  a  bond  with  sureties.  This  bond  protected  the  property  and  its 
owners;  and  when  the  receiver  was  called  upon  to  account  for  it, 
whether  by  the  decree  of  the  court  designating  the  proper  oXvners, 
or  because  the  court  released  the  custody  of  it,  the  receiver  was 
bound  to  account  for  it  Failing  in  this,  his  sureties  must  respond. 
All  this  naturally  arises  from  the  relation  of  the  receiver  to  the 
court.  He  is  its  agent, — ^merely  its  ministerial  officer.  His  posses- 
sion js  custodia  legis.  Whether  the  court  had  the  right  in  that 
particular  case  to  appoint  him,  he  could  not  question  it.  He  and 
his  sureties  are  estopped  from  denying  the  jurisdiction  of  the  court 
Indeed,  one  of  the  reasons  for  his  appointment  was  the  protection 
of  the  property  in  case  it  should  appear  that  the  court  was  without 
jurisdiction. 

The  learned  counsel  for  the  appellees  with  great  earnestness  con- 
tends that  these  bonds  are  void,  because,  the  court  being  without 
jurisdiction,  there  could  be  no  receiver  de  jure,  and  so  there  can  be 
no  receiver  de  facto,  if  there  were  no  receiver  de  jure.  They  rely 
on  Norton  v.  Shelby  Co.,  118  U.  S.  441,  442,  6  Sup.  Ct  1121,  30  L. 
Ed.  178.  That  case  holds  that,  where  there  is  no  office  in  exist- 
ence which  the  law  will  recognize,  there  can  be  no  office  de  facto. 
But  the  office  of  receiver  (if  we  may  call  it  an  office)  has  a  recog- 
nized existence.  It  is  the  mode  in  which  a  court  of  equity  protects 
property  which  it  has  taken  into  its  custody.  The  inherent  right 
of  the  court  of  equity  is  to  name  such  a  person,  who  is  called  its 
receiver;  and,  as  has  been  seen,  the  appointment  of  a  receiver  de- 
termines no  right.  He  simply  holds  for  the  court  In  fact,  the  re- 
ceivership is  more  in  the  nature  of  a  condition.  ^'His  position  is 
somewhat  analogous  to  that  of  a  corporation  sole."  So  long  as 
property  remains  in  the  custody  of  the  court;  and  is  administered 
through  the  agency  of  a  receiver^  such  recieivership  is  continuous 
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and  uninterrupted  until  the  court  relinquishes  its  hold  on  the  prop- 
erty, though  its  personnel  may  be  subject  to  repeated  changes.  Mc- 
Nulta  V.  Lochridge,  141  U.  S.  332,  12  Sup.  Ct  13,  35  L.  Ed.  799. 
This  being  the  case  when  Sommerville  was  appointed  receiver,  he 
was  appointed  to  a  place  which  had  a  recognized  existence  in  the 
law;  and  when  he  was  required  to  give,  and  did  give,  surety,  this 
was  in  the  orderly  course  of  proceeding.  Even  were  this  receiver 
in  de  facto,  **the  acts  of  an  officer  de  facto,  although  his  title  be 
bad,  are  valid  so  far  as  they  concern  the  public,  or  the  rights  of 
third  persons  who  have  an  interest  in  the  things  done."  County 
of  Balls  V.  Douglass,  105  U.  S.  730,  26  L.  Ed.  958.  But  we  are  of 
the  opinion  that  he  was  not  a  de  facto  receiver.  When  he  was  ap- 
pointed, when  he  gave  these  bonds,  and  when  he  made  his  default, 
the  circuit  court  of  the  United  States  had  taken  and  held  this 
property.  At  that  time  its  action  was  the  law  of  the  case.  Its  ap- 
pointment of  the  receiver  was  not  only  a  valid,  but  a  necessary,  act. 
Sommerville  assumed  its  duties,  and  took  possession  of  the  property 
and  moneys  in  no  other  character  than  that  of  a  receiver  regularly 
appointed,  and  he  gave  his  bonds  under  an  order  of  the  court,  to 
that  extent  certainly  valid.  When  he  defaulted,  and  his  sureties 
the  petitioners,  paid  into  the  court  the  money  for  which  he  had 
made  default,  they  were  fulfilling  their  legal  as  well  as  their  moral 
obligation,  and  they  are  not  entitled  to  its  restitution.  The  decree 
of  the  circuit  court  is  reversed.  The  cause  is  remanded  to  that 
court,  with  instructions  to  dismiss  the  petitions  of  N.  E.  Whitaker 
and  D.  H.  Taylor,  and  to  direct  the  payment  to  Fielder  C.  Slingluflf, 
from  the  funds  in  the  registry  of  the  court,  of  the  sum  paid  by  him 
on  account  of  the  supposed  purchase  of  the  realty  bid  in  by  him. 


ELK  PORK  OIL  &  GAS  CO.  et  al.  v.  FOSTER  et  al. 
(Glreolt  Court  of  Appeals,  Fourth  Circuit    February  e»  1900.) 

No.  SOS. 

Rbcb I vBKs— Appointment  on  Court's  Own  JIotion. 

A  bin  was  brought  for  an  Injunction  to  prevent  defendants  from  taking 
possession  of  certain  land.  A  defendant  filed  a  bill  a'gainst  complainants, 
praying  an  Injunction,  and  obtained  the  usual  restraining  order.  The 
court,  on  argument  of  the  two  cases,  consolidated  them,  treating  the  bill 
of  defendant  as  a  cross  blU,  and,  of  his  own  motion,  appointed  a  receiver 
of  the  property  In  dispute.  No  order  was  passed  dissolving  either  of  the 
injunctions.  Afterwards  other  defendants  tiled  a  cross  biU,  and  another 
receiver  of  different  property  was  appointed  by  the  court  of  its  own  mo- 
tion. The  suits  all  related  to  rights  claimed  by  the  several  parties  in  oil 
and  gas  rights  under  certain  leases  held  by  them.  All  parties  concurred 
In  the  necessity  of  operating  the  property,  and  each  side  desired  permission 
so  to  do.  Held  that  the  appointment  of  receivers  on  the  court's  own  mo- 
tion was  proper. 

Baus-— Payment  of  Expenses. 

The  cost  of  a  receivership,  where  the  receiver  was  appointed  by  the 
court  of  its  own  motion,  will  be  charged  against  the  fund  in  the  hands 
of  the  receiver,  rather  than  against  one  of  the  parties,  in  the  absence  of 
fraud  or  Improper  conduct  of  any  of  the  parties. 
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8.  Sauet-Hepatubnt  of  Advances  bt  Party. 

It  is  proper  to  order  a  return  to  a  party  of  advances  made  by  bim  to 
the  receiver  appointed  in  the  salt,  pending  the  receivership,  where  such 
advances  were  made  under  the  permission  of  the  court,  and  in  reliance 
on  Its  order  requiring  a  repayment  If  the  income  accruing  to  the  receiver 
was  sufficient  therefor. 
4  Saiib~Ali.owakce  fqr  Counsel  for  Receiver. 

An  allowance  may  be  made  to  the  counsel  for  a  receiver. 

A^qpeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

W.  P.  Hubbard,  for  appellants. 

A,  Leo  Weil  and  Alfred  Caldv/ell,  for  appellees. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  district  of  West  Vir- 
ginia. The  Elk  Fork  Oil  &  Gas  Company  and  others  filed  a  bill 
in  equity  on  19th  March,  1897,  in  the  circuit  court  of  Tyler  county, 
W.  Va.,  against  E.  H.  Jennings  and  others,  praying  an  injunction 
against  them  in  taking  possession  of  about  1,000  acres  of  land  in 
l^ler  county.  The  suit  was  removed  into  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia.  On  the  2d  of  April 
of  the  same  year  the  Elk  Fork  Oil  &  Qslb  Company  filed  an  amended 
bill  against  the  same  parties,  and  also  against  George  E.  Foster, 
praying  similar  relief;  and  on  14th  April,  1897,  the  same  complain- 
ant filed  another  amended  and  a  supplemental  bill  against  the  same 
defendants.  On  the  6th  of  April,  1897,  before  he  was  served  with 
process  under  the  amended  biU  of  the  2d  April,  Foster  filed  his  bill 
against  the  Elk  Fork  Oil  &  Gas  Company  and  the  other  parties  who 
were  complainants  to  the  suit  first  named,  praying  an  injunction, 
and  obtained  from  the  court  the  usual  restraining  order.  The  two 
causes  came  before  the  circuit  court,  and  were  argued  by  counsel. 
There  was  in  neither  of  them  the  prayer  for  the  appointment  of  a 
receiver.  The  court,  hearing  the  argument,  consolidated  the  two 
suits, — ^treating  the  bill  of •  Foster  as  a  cross  bill, — passed  no  order 
dissolving  either  of  the  injunctions,  but  appointed  Charles  W.  Brock- 
unier  receiver  of  the  property  in  dispute.  On  17th  April,  1897,  Jen- 
nings, Guffey,  and  Glatzau,  who  were  defendants  to  the  bill  of  the 
Elk  Fork  Company,  filed  their  answer,  and  at  the  same  time,  on 
leave,  filed  a  cross  bill  against  the  complainants  in  the  amended  bill, 
and  also  their  bill,  called  a  ^'cross  bill,"  against  Clell  Nichols  and 
others.  The  case  was  consolidated  with  the  other  cases,  and  there- 
upon the  court  appointed  W.  A.  McCosh  receiver,  so  far  as  the  oil 
and  gas  rights  were  concerned,  in  what  was  known  as  the  ''Wood 
Lease."  By  subsequent  orders  the  receivership  of  Brockunier  was 
extended  so  as  to  cover  five  other  tracts;  all,  however,  occupying 
the  same  relation  as  the  other  tracts  over  which  he  had  been  ap- 
pointed receiver.  These  suits  all  related  to  rights  claimed  by  the 
several  parties  in  oil  and  gas  rights  under  certain  leases  held  by 
them.    The  contest  was  as  to  the  validity  of  these  leases.    The  re- 
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ceivers  having  been  appointed,  they  were  directed  by  the  conrt  to 
conduct  the  exploration  of  the  landis  for  oil  and  gas,  and,  when  oil 
wells  were  fonnd,  to  operate  them.  Leave  was  given  to  any  of  the 
parties  to  advance  fnnds  and  material  necessary  for  this  purpose. 
Foster  and  the  Elk  Fork  Oil  Company  both  took  advantage  of  this 
permission.  The  result  of  the  suits  was  in  favor  of  the  Elk  Fork 
Oil  &  Gas  Company  (84  Fed.  840),  and  the  decree  of  the  circuit  court 
was  affirmed  in  this  court.  32  C.  O.  A.  560,  90  Fed.  178.  The  man- 
date having  gone  down  from  this  court,  certain  proceedings  were 
had  in  the  court  below  for  the  purpose  of  ascertaining  facts  neces- 
sary for  the  final  determination  of  the  case.  These  facts  relate 
to  the  conduct  and  compensation  of  the  receivers,  the  person  or  fund 
from  which  this  compensation  should  be  paid,  and  to  the  right  of 
Foster  to  be  repaid  certain  advances  which  he  made  in  mon^  and 
material.  The  circuit  court,  hearing  these  questions,  awarded  the 
receivers,  as  compensation,  as  follows:  Receiver  McCosh,  |200  per 
month  from  April  17,  1897,  to  February  23,  1898,  and  fees  for  his 
counsel,  f250;  Receiver  Brockunier,  |300  per  month  from  April  28, 
1897,  to  February  23, 1898,  and  to  his  counsel  f  500,  besides  |20  trav- 
eling expenses;  these  sums  to  be  paid  out  of  the  funds  in  their 
hands,  respectively.  It  directed  that  the  sum  of  128,119.56,  advanced 
by  Foster  in  money  and  materials,  be  repaid  to  him  out  of  the  funds 
of  the  receivership.  To  this  decree  exceptions  were  taken,  an  appeal 
was  allowed,  and  the  cause  is  here  on  the  assignments  of  error. 

It  is  contended  that  the  court  below  erred  in  appointing  the  re- 
ceivers, as  this  was  done  by  the  court  suo  motu,  without  applica- 
tion on  this  behalf  by  either  party.  For  this  reason  it  is  sought  to 
put  the  expenses  of  the  receivership  upon  Foster,  because  he  readily 
acquiesced  in  this  appointment,  and  availed  himself  of  it.  If  the 
court  erred  in  appointing  the  receiver  under  the  circumstances  stated, 
it  is  difficult  to  see  why  Foster  should  bear  the  consequences.  It  is 
admitted  .that  he  did  not  ask  for  a  receiver;  that  he  had  no  hand 
in.  his  appointment;  that  it  was  made  solely  at  the  will  and  in- 
stance of  the  court  Why,  then,  hold  him  responsible?  But  the 
court  did  not  err  in  appointing  the  receiver.  The  bilU  and  cross 
bills  showed  conflicting  claims  to  the  gas  and  oil  rights  ^in  contr<K 
versy,  and  presented  questions  most  difficult  of  solution, — questions 
of  novel  aspect.  It  was  impossible  at  that  stage  of  the  case  to  de- 
termine to  which  side  justice  inclined.  The  solution  of  this  ques- 
tion required,  not  only  an  examination  of  questions  of  law,  but  also 
the  ascertainment  of  facts.  All  the  parties  were  under  injunction, 
and,  without  the  action  of  the  court  pending  the  consideration  of 
the  controversy,  there  was  danger  of  irreparable  mischief  to  the  in- 
terests of  that  party  to  whom  the  results  of  the  case  might  award 
the  property.  Under  these  circumstances,  using  the  lights  then  be- 
fore him,  the  learned  and  experienced  judge  of  the  district  court  de- 
termined to  put  the  property  in  the  custody  of  the  court,  and  to 
place  it  in  the  hands  of  discreet  and  disinterested  third  parties.  "Hie 
wisdom  of  his  course  has  been  demonstrated  in  the  development  of 
the  causes,  and  he  has  met  the  unqualifled  approval  of  the  circuit 
judge,  who  heard  the  case  after  him.    The  only  question  is  as  to^he 
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power  of  the  court,  under  the  circumstances  of  this  case,  to  appoint 
a  receiver;  there  being  no  prayer  to  that  effect  in  either  bill,  and 
no  notice  of  a  motion  to  this  end.  The  situation  was  this:  The 
causes  were  heard  on  the  motions  for  injunction.  Counsel  for  the 
parties  were  all  in  the  presence  of  the  court.  Each  side  asked  for 
injunction  against  the  other.  All  concurred  in  the  necessity  of  oper- 
ating the  property.  Each  asked  that  he  should  be  allowed  to  oper- 
ate it,  and,  of  course,  to  be  protected  in  doing  this.  The  title  was 
in  dispute.  The  court  had  concluded  to  continue  the  injunctions. 
As  it  was  deemed  necessary  that  the  property  must  be  oi>erated,  the 
only  question  was  who  should  operate  it.  Each  side  craved  permis- 
sion to  do  so.  The  court  would  not  consent  to  give  either  party 
this  authority,  and  preferred  to  select  its  own  agent, — ^to  name  its 
own  receiver.  The  appointment  of  a  receiver  was  the  necessary  cor- 
ollary to  the  case  presented.  "Working  of  mines  is  something 
more  than  the  common  and  ordinary  use  of  real  estate,  and  requires 
the  use  of  more  than  ordinary  remedies  to  protect  the  rights  of  a 
party  entitled  to  the  possession.  The  granting  of  an  injunction, 
and,  if  necessary,  the  appointment  of  a  receiver,  are  common  reme- 
dies." 15  Am.  &  Eng.  Enc.  Law,  p.  605.  The  power  of  appointing 
a  receiver,  when  the  relief  is  necessary  for  the  preservation  of  the 
property  pending  an  injunction  suit,  is  a  necessary  incident  to  the 
power  of  granting  an  injunction.  High,  Rec.  p.  17.  So,  also,  in  his 
eightf^-third  section  of  his  book  on  Receivers,  Mr.  High  says,  "It 
is  not,  however,  indispensable  that  the  bill  contain  a  specific  prayer 
for  a  receiver,  if  the  facts  stated  are  sufficient  to  justify  the  appoint- 
ment, since  the  necessity  for  the  relief  frequently  occurs  after  the 
filing  of  the  bill;"  and  at  section  98,  *^t  would  seem  that  a  receiver 
may  be  appointed,  in  a  case  otherwise  proper  for  relief,  if  the  facts 
show  the  necessity  for  the  relief,  and  the  proper  parties  are  before 
the  court,  although  the  application  was  made  for  an  injunction,  and 
did  not  specify  the  appointment  of  a  receiver."  In  Daniell,  Ch.  PI. 
&  Prac.  (Perkins'  Ed.)  p.  1426,  we  find  it  stated  thus,  *^t  appears  in 
general  that,  if  the  facts  of  the  case  authorize  it,  the  court  may  ap- 
point a  receiver,  although  there  is  no  prayer  to  that  effect;"  and  at 
page  1427,  "A  receiver  has  also  been  appointed  at  the  hearing,  al- 
though there  was  no  prayer  to  that  effect  in  the  bill," — quoting  Os- 
borne V.  Harvey,  1  Younge  &  0. 116.  Thompson,  in  his  book  on  Cor- 
porations (volume  5,  §  6880),  lays  down  the  doctrine  that  it  is  not 
indispensably  necessary,  in  all  cases,  to  the  validity  of  the  appoint- 
ment of  a  receiver,  that  notice  of  the  application  be  given  to  any 
one.  In  the  present  case,  not  only  was  notice  unnecessary,  but  it 
was  impossible.  The  cause  came  up  on  motions  for  injunction. 
Hearing  it,  the  court  became  satisfied  of  two  things:  That  the 
operations  on  the  property  should  go  on;  that  no  party  to  the  suit 
should  be  intrusted  with  it.  As  the  result  of  its  conclusion  on  these 
two  points,  the  court,  exercising  its  discretion,  appointed  its  own 
receiver,  and  such  an  appointment  was  in  its  discretion.  Sage  v. 
Railroad  Co.,  125  U.  S.  361,  8  Sup.  Ct.  887,  31  L.  Ed.  694.  Reaching 
that  conclusion  from  the  argument  before  it,  it  would  have  been  an 
idle  ceremony  for  the  court  to  direct  that  notice  be  given  pf>a  mo-j 
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tion  to  appoint  a  receiver.  Who  could  give  such  notice?  Neither 
party  desired  a  receiver.  The  necessity  for  a  receiver  was  in  the 
judgment  of  the  court.  We  concur  with  it,  and  see  no  error  in  the 
course  it  pursued. 

The  next  question  is,  from  what  source  shall  the  expenses  of  the 
receivership  be  paid?  The  appointment  of  the  receivers,  as  has  been 
seen,  was  tiie  act  of  the  court.  It  was  not  obtained  by  the  fraudu- 
lent or  improper  act  of  any  of  the  parties  to  the  causes.  There  was 
no  misrepresentation  by  any  one.  The  fund  in  court  was  the  result 
of  the  court's  action,  and  that  alone.  The  law  on  this  point  is  well 
stated  in  the  case  of  Ferguson  v.  Dent,  46  Fed.  88, — a  case  (decided 
by  Judges  Jackson  and  Hammond)  of  high  persuasive  authority: 

"When  it  becomes  the  duty  of  a  court  of  equity  to  take  property  under  Ita 
own  charge  through  a  receiver,  the  property  becomes  chargeable  with  the 
necessary  expenses  incurred  in  taking  care  of  and  saving  it,  including  the  al- 
lowance to  the  receiver  for  his  services.  Such  is  unquestionably  the  well-set- 
tled law,  and  a  citation  of  authorities  in  support  of  it  would  seem  to  be  need- 
less. No  case  to  the  contrary  has  been  cited  by  counsel,  nor  any  in  support 
of  their  position,  except  those  heretofore  noticed;  and  it  is  beUeved  that  not 
one  decision  can  be  found  holding  that  the  proper  expenses  of  a  receiver,  or 
his  compensation,  shall  be  taxed  as  costs  against  the  losing  party,  where  his 
appointment  was  proper  and  legal,  and  made  by  a  court  in  the  exercise  of  its 
undoubted  jurisdiction,  and  where  the  fund  in  his  hands  is  sufficient  to  pay 
the  same.  Nor  does  the  legality  or  propriety  of  his  appointment  depend  at  all 
upon  the  event  of  the  suit.  Because  it  is  ultimately  determined  that  the  plain- 
tiff in  action  is  not  entitled  to  recover  or  to  the  relief  he  seeks,  non  constat 
that  the  action  of  the  court  or  the  conduct  of  the  parties  in  the  appointment 
of  the  receiver  has  been  irregular.  Improper,  erroneous,  or  unnecessary." 

Couper  V.  Shirley,  21  C.  C.  A.  288,  75  Fed,  168,  44  U.  S.  App.  586, 
does  not  apply  to  this  case.  In  Couper  v.  Shirley  the  appointment  of 
the  receiver  was  not  made  by  virtue  of  any  of  the  established  gen- 
eral principles  of  equity,  which,  when  alleged  to  exist,  would  author- 
ize a  court  of  equity  to  appoint  a  receiver,  but  was  made  solely  in 
pursuance  of  a  stipulation  contained  in  the  mortgage.  And  by  the 
laws  of  Oregon,  in  which  state  the  case  was  heard,  no  receiver  can 
be  appointed  over  mortgaged  premises  pending  proceedings  for  fore- 
closure. So  the  appointment  was  against  public  policy  and  abso- 
lutely void.  For  this  reason  the  expenses  of  the  receivership  were 
cast  on  the  plaintiff. 

The  next  question  is  as  to  the  advances  made  by  Foster  to  the  re- 
ceiver pending  the  receivership.  In  an  order  of  April  13,  1897, 
among  other  things,  was  this  provision: 

"But  the  said  receiver  shall  not  be  required  or  expected  to  drill  any  well 
upon  the  said  premises  unless  one  or  more  of  the  parties  shaU  advance  funds 
to  an  amount  sufficient.  In  his  judgment,  to  pay  for  the  expenses  of  drlUing 
one  well.  If  the  said  Elk  Fork  Oil  &  Gas  Company  and  the  said  Foster  shall 
each  offer  to  provide  such  funds,  the  receiver  shaU  accept  an  equal  amoont 
from  each.  If  only  one  of  said  parties  shall  offer  funds  for  that  purpose,  the 
receiver  shaU  accept  them,  and  in  the  event  that  the  production  from  the  weU 
drilled  by  the  ezi)endlture  of  such  funds,  or  the  production  of  any  other  wells 
during  his  receivership,  shaU  be  sufficient  for  the  purpose,  shaU  refund  to  such 
party  the  amount  received  from  it  or  him,  with  interest.  Such  repayment  shall 
in  like  manner  be  made  if  the  funds  shall  be  contributed  by  both  parties;  but, 
if  the  production  from  such  territory  be  insufficient  to  repay  ihe  funds  so  ad- 
vanced, the  deficit  shaU  be  borne  and  lost  by  the  party  advancing  the  funds, 
or»  if  both  have  advanced  funds,  by  them  in  proportion  to  such  advancements." 
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Advances  under  this  order  were  made  by  the  Elk  Pork  Oil  &  Gas 
Company  and  by  Mr.  Foster.  The  circuit  court  ordered  the  return 
to  Mr.  Foster  for  all  the  advances  made  by  him.  This  is  assigned 
as  error.  These  advances  were  made  under  the  order  of  tiie  circuit 
court,  and  in  reliance  thereon.  Good  faith  demands  that  the  prom- 
ise of  the  court  be  fulfilled.  The  advances  must  be  returned  to  Mr. 
Foster.    We  see  no  error  in  this  action  of  the  court. 

The  court  made  allowances  to  the  receivers  and  their  counsel. 
This  is  in  accordance  with  the  practice  of  a  court  of  equity.  On 
this  point  the  chief  justice  lays  down  the  rule  in  Stuart  v.  Boulware, 
133  TJ.  S.  81, 10  Sup.  Ct.  243,  33  L.  Ed.  570: 

'*The  receiver  Is  an  officer  of  the  court,  and  subject  to  its  directions  and  or- 
ders; and  while,  In  the  discharge  of  his  official  duties,  he  Is  at  aU  times  en- 
titled to  apply  to  the  court  for  Instruction  and  advice,  he  is  also  permitted  to 
obtain  counsel  for  himself,  and  counsel  fees  axe  considered  as  within  the  just 
allowances  that  may  be  made  by  the  court  The  order  of  October  20,  1885» 
recognizes  the  employment  by  the  receiver  of  counsel  in  this  Utlgation,  al- 
though no  specific  original  order  giving  that  anthorlty  is  found  in  the  record. 
So  far  as  the  aUowances  to  counsel  are  concerned,  it  is  a  mere  question  as  to 
their  reasonableness.  Nor  is  there  any  doubt  of  the  power  of  courts  of  equity 
to  fix  the  compensation  of  their  own  receivers.  That  power  results  necessarily 
from  the  relation  which  the  receiver  sustains  to  the  court,  and,  in  the  absence 
of  any  legislation  regulating  the  receiver's  salary  or  compensation,  the  mat- 
ter is  left  entirely  to  the  determination  of  the  court  from  which  he  derives 
his  appointment.  The  compensation  is  usuaUy  determined  according  to  the 
circumstances  of  the  particular  case,  and  corresponds  with  the  degree  of  re- 
sponsibility and  business  ability  required  in  the  management  of  the  affairs 
intrusted  to  him,  and  the  perplexity  and  difficulty  involved  in  that  manage- 
ment. Like  all  questions  of  costs  in  courts  of  equity,  allowances  of  this  kind 
are  largely  discretionary;  and  the  action  of  the  court  below  is  treated  as  pre- 
sumptively correct,  'since  it  has  far  better  means  of  knowing  what  is  Just  and 
reasonable  than  an  appellate  court  can  have,'  as  was  remarked  by  Mr.  Justice 
Bradley  in  Trustees  v.  Greenough,  105  U.  S.  527,  537,  where  the  subject  is 
considered.** 

The  court  below  had  full  knowledge  of  the  degree  of  responsibility 
and  business  ability  required  of  the  receivers,  and  of  the  manner  in 
which  they  discharged  their  duties.  We  see  nothing  extravagant 
in  the  allowances,  and  no  error  in  allowing  them.  The  decree  of  the 
circuit  court  is  affirmed. 


ACME  FLEXIBI^  CLASP  CO.  v.  CABY  MFG.  CO. 

(Circuit  Court,  S.  D.  New  York.    December  18,  188Q.) 

EquiTT— Hbheabino— Nbwly-Discovbbbd  Evidence. 

A  rehearing  will  not  be  granted  on  the  ground  of  newly-discovered  evi- 
dence, where  the  party  mailing  the  application  was  put  upon  inquiry  as  to 
such  evidence  by  testimony  taken  in  the  case  long  before  the  final  hearing. 

On  Motion  to  Reopen  Case  and  for  a  Behearing. 

Dyrenf orth  &  Dyrenforth  and  W.  A.  Eedding,  for  complainant 
A.  G.  N.  Vermilya,  for  defendant. 

TOWNSEND,  District  Judge.  Motion  to  reopen  case  and  for  a 
rehearing.  On  final  hearing^  the  court  held  that  the  patent  was 
Talid,  and  was  infringed.    96  Fed.  344.    The  defendant  i^  ^Tffi 
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for  a  rehearing,  on  the  gronnd  that  the  court  misnnderstood  the 
effect  of  the  testimony  of  one. of  the  witneBses^  because  the  inflec- 
tions in  his  voice  were  not  produced  in  print,  and  on  the  further 
ground  of  newly-discovered  evidence.  An  examination  of  the  af- 
fidavit of  said  witness  fails  to  satisfactorily  show  that  the  court 
misunderstood  his  testimony.  Furthermore,  it  is  extremely  doubt- 
ful whether  said  testimony,  if  understood  as  counsel  for  defendant 
now  claims  it  should  be,  would  be  sufficient  to  justify  a  decision 
denying  the  validity  of  this  patent.  The  other  evidence  shows  that 
its  validity  had  been  acquiesced  in  by  the  public  for  13  years.  It 
is  clear  that  the  motion  on  the  ground  of  newly-discovered  evidence 
should  be  denied.  The  affidavits  show  that,  although  the  defend- 
ant was  informed  by  the  testimony  of  Mr.  Mead,  long  before  the 
final  hearing,  that  tea  coopers  used,  in  coopering  teas  in  this  country, 
fasteners  similar  to  the  alleged  anticipating  Chinese  fasteners,  yet 
no  evidence  of  tea  coopers  was  introduced  at  final  hearing.  The 
defendant  has  now  produced  several  tea  coopers,  who  claim,  but 
with  considerable  indefiniteness,  that  the  use  of  such  fasteners 
was  coalmen  in  this  country  prior  to  the  invention  in  suit.  In 
these  circumstances,  to  now  permit  the  introduction  of  this  evidence 
would  violate  the  fundamental  rules  applicable  to  such  motions. 
The  questions  herein  involved  are  strikingly  like  those  presented 
to,  and  disposed  of,  by  Mr.  Justice  Story  in  Baker  v.  Whiting,  1 
Story,  218,  Fed.  Cas.  No.  786.    The  motion  is  denied. 


WEIiSBAGH  LIGHT  00.  v.  AMERICAN  INOANDESOBNT  LAMP  00. 

(Olrcnit  Court,  S.  D.  New  York.    December  9,  1899.) 

LfJUNCTiON— Thrbatbning  Suits  for  Infrimobmbnt  of  Pateht. 

A  complainant  In  a  suit  for  infringement  of  a  patent  wiU  not  be  en< 
joined,  on  a  motion  by  defendant,  from  sending  circulars  to  defendant's 
customers  threatening  suits  against  sellers  of  the  Infringing  article,  where 
it  is  claimed  that  such  threats  are  made  in  good  faith,  and  it  Is  not  clear 
that  such  suits  could  not  be  successfuUy  maintained. 

On  Motion  to  Bestrain  Complainant  from  Sending  Oircolars  to  De- 
fendant's Customers. 

Otto  Horwitz,  for  the  motion. 
John  R  Bennett,  opposed. 

LACOMBE,  Circuit  Judge.  Irrespective  entirely  of  the  prelimi- 
nary objection  that  affirmative  relief  of  this  sort  will  not  be  granted 
to  defendant, — ^a  question  not  now  passed  upon, — ^there  seems  no  good 
ground  for  criticism  of  complainant's  circular.  It  states  that  Judge 
Townsend  enjoined  the  ^*manuf acture  and  sale"  of  infringing  mantles, 
and  he  did  grant  such  an  injunction.  87  Fed.  221.  And  this  court 
has  enjoined  the  sale  of  mantles  which  the  person  enjoined  did  not 
himself  manufacture,  when  his  past  conduct  in  the  matter  of  in- 
fringement created  a  special  equity  in  favor  of  the  complainant 
against  him*    It  is  true  that  the  circular  goes  further,  and  threatens      t 
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suit  against  persons  who  sell  mantles,  but  who  never  hare  been  at 
all  concerned  in  manufacturing  or  causing  them  to  be  manufactured; 
in  other  words,  it  threatens  suit  upon  the  patent  as  if  it  were  a  patent 
for  a  product.  But  the  complainant  insists  that  the  threat  is  made 
in  good  faith;  that  it  intends  to  bring  suits  against  sellers  of  the  in- 
fringing  mantles  upon  the  theory  that  the  patent  is  really  one  for  a 
product.  In  view  of  the  peculiar  language  of  the  claim,  this  court 
is  not  now  prepared  to  hold  that  such  contention  would  be  wholly 
without  merit,  or  that  the  complainant  could  not  succeed  against 
a  mere  seller.  Moreover,  it  is  contended  that  the  seller  of  a  pur- 
chased mantle  himself  promotes  the  taking  of  the  final  step  in 
the  process,  and  such  contention  has  not  yet  been  passed  upon  ad- 
versely to  complainant.  These  are  questions  which  should  be  left 
to  be  determined  in  one  of  such  suits,  rather  than  here.  If  complain- 
ant intends  to  prosecute  one  or  more  sellers, — and  there  is  nothing 
before  the  court  to  induce  a  disbelief  in  its  assertion  that  it  does  so 
intend, — it  would  seem  to  be  its  proper  course  to  warn  dealers  to  de- 
sist from  selling. 


MONTGOMERY  v.  McDBRMOTT  et  al. 
(Circuit  Court,  S.  D.  New  York.    February  7,  1900.) 

1.  Pleading— Issues— Effect  of  Sustaining  Plea  of  Res  Judicata. 

A  decision  sustaining  a  plea,  which  set  up  a  Judgment  in  a  former  suit 
as  an  adjudication  binding  upon  the  parties,  becomes  the  law  of  the  case, 
and  precludes  the  relitigation  therein  of  any  question  adjudicated  in  the 
former  suit 

2.  Equity— Jurisdiction— Ancillary  Suit. 

A  suit  In  equity  cannot  be  maintained  In  aid  of  an  attachment  at  law, 
where  it  has  been  adjudged  In  a  prior  suit,  to  which  the  complainant  was  a 
party,  and  by  the  Judisrment  in  which  he  is  bound,  that  his  attachment 
was  ineffectual  to  give  him  any  lien. 
8.  Federal  Courts— Jurisdiction— Ancillary  Suit. 

Complainant  filed  a  bill  In  equity  in  a  federal  court,  alleging  that  through 
an  attachment  In  an  action  at  law  In  said  court  against  an  alien  the  court 
had  acquired  Jurisdiction  of  a  fund  in  the  hands  of  trustees,  but  that,  by 
reason  of  the  death  of  the  defendant  leaving  no  representatlvee  in  this 
country,  It  had  become  Impossible  to  proceed  further  in  such  action,  and 
praying  the  aid  of  the  court  In  the  enforcement  of  his  lien  as  against  the 
trustees,  who  were  made  defendants.  No  federal  question  was  Involved, 
and  the  parties  were  all  citizens  of  the  same  state.  Held,  that  the  only 
ground  of  federal  Jurisdiction  was  the  ancillary  nature  of  the  suit,  and 
that,  on  its  being  determined  therein  that  a  Judgment  of  a  state  court 
adjudging  that  the  attachment  was  ineffectual  to  give  a  lien  upon  the 
fund  was  binding  upon  the  complainant,  the  court  was  without  Jurisdiction 
further  to  entertain  the  sult.i 

This  was  a  suit  in  equity.    On  final  hearing. 

William  W.  MacFarland  and  Stephen  H.  Olin,  for  complainant. 
Charles  C.  Beaman  and  Gherardi  Davis,  for  defendants  McDermott, 
Boyd,  Woodman,  Bischoffsheim,  and  Dunning. 
Edward  Clifford  Perkins,  for  defendants  Perkins  and  Fowler. 

1  As  to  supplementary  and  ancillary  Jurisdiction  of  federal  courts,  see  note 
to  Toledo,  St  L.  &  K.  O.  B.  Co.  v.  Continental  Trust  Co.,  36  C.  C.  iU495. 
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COXE,  District  Judge.  This  controvepsy  has  been  before  the  court 
on  two  prior  occasions.  First  on  demurrer  (83  Fed.  576),  and  second, 
on  plea.  87  Fed.  372.  In  the  first  instance  the  bill  was  sustained 
as  being  in  aid  of  a  suit  at  law  in  which  an  attachment  had  issued,  but 
in  which  no  relief  was  possible  because  of  the  death  of  the  defendant 
and  the  failure  of  his  foreign  executors  to  revive.  In  the  second  in- 
stance a  plea  of  res  judicata  was  allowed.  A  motion  for  a  reargu- 
ment  was  made  and  denied.  That  the  decision  sustaining  the  plea 
is  controlling  upon  this  court  until  reversed  is  axiomatic.  There  is 
no  exception  to  the  rule;  it  lies  at  the  threshold  of  an  orderly  and 
consistent  administration  of  justice.  This  court  having  decided  that 
the  questions  determined  by  the  state  court  in  Perkins  et  al.  v.  Mont- 
gomery et  al.  cannot  again  be  litigated,  it  becomes  important  to 
ascertain  what  those  questions  were.  The  action  was  brought  by 
Perkins  and  Fowler,  as  trustees,  against  Montgomery,  Dunning,  the 
sheriff  of  New  York  and  the  United  States  marshal.  The  defendants 
Montgomery  and  Dunning,  who  are  parties  to  this  action,  demurred 
and  the  demurrers  were  sustained,  the  court  holding  that  the  suit 
could  not  be  maintained  for  the  reason  that  the  complaint  failed  to 
show  a  valid  lien  upon  the  property  alleged  to  be  covered  by  the  at- 
tachment. The  court  decided  the  following  propositions:  First. 
An  action  of  interpleader  can  only  be  sustained  where  a  reasonable 
doubt  exists  as  to  which  of  the  claimants  is  entitled  to  the  fund. 
Second.  The  suggestion  that  the  dped  of  trust  is  invalid  is  without 
color  of  support.  Third.  The  principal  contention  of  Montgomery 
namely,  that  the  transfers  made  by  McHenry  and  his  grantee  were 
colorable  and  voidable  as  against  creditors  and  that  Woodman,  the 
last  transferee,  held  the  certificates  in  reality  for  the  benefit  of 
McHenry  who  had  an  interest  therein  which  was  subject  to  the  lien 
of  the  attachments,  is  without  reasonable  foundation.  Fourth.  The 
attachments  were  not  levied  until  12  years  after  the  legal  title  to  the 
certificates  had  passed  from  McHenry  to  others.  McHenry  had  no 
title  and  there  was  nothing  on  which  the  attachment  could  operate. 
Fifth.  Conceding  that  the  transfer  was  made  for  the  purpose  of 
defrauding  creditors  this  would  afford  a  good  ground  for  a  judgment 
creditor's  action  but  not  for  an  attachment.  Sixth.  Neither  the 
sheriff,  the  marshal  nor  the  attaching  creditors  could  bring  any  suit 
in  aid  of  the  attachment  challenging  the  validity  of  these  transfers, 
and  an  action  of  interpleader,  which  involves  the  trial  of  such  an  issue 
between  the  defendants,  cannot  be  sustained.  Seventh.  Montgomery 
acquired  no  lien  upon  the  interest  sought  to  be  attached  and,  there- 
fore, none  upon  the  fund  in  question.  His  contention  is  without  rea- 
sonable foundation;  he  has  no  claim  upon  the  trustees.  Upon  this 
decision  judgment  was  entered,  the  court  finding  the  following  con- 
clusions of  law: 

"(1)  That  the  amended  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  inasmuch  as  It  does  not  show  that  the  defendant  Montgomery 
acquired  any  lien  upon  the  fund  In  controversy  in  this  action  under  the  attach- 
ments referred  to  in  said  amended  complaint  tberein,  or  either  of  them.  (2) 
That  the  defendants  Montgomery  and  William  F.  Dunning  are  entitled  to  an 
interlocutory  Judgment  which  shall  adjudge  that  their  respective  demurrers 
are  sustaired  with  costs." 
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The  defendant  Dunning,  who,  as  before  stated,  was  a  party  to  the 
interpleader  suit,  joins  with  his  answer  a  plea  of  res  judicata  based 
upon  the  decision  in  that  suit  as  follows: 

"And  this  defendant  ayers  that  by  reason  of  the  proceedings  and  Judgment 
aforesaid  the  complainant  herein  is  barred  and  estopped  from  bringing  and 
maintaining  any  suit  or  action  whateyer  upon  the  grounds  set  forth  in  his 
biU  of  complaint  herein,  and  that  as  to  the  matters  and  things  therein  al- 
leged and  the  relief  therein  demanded  the  said  complainant  is  concluded  by 
the  said  judgment." 

Of  course,  this  plea  must  be  sustained  upon  the  authority  of  the 
former  decision  of  this  court.  It  is  of  no  moment  that  Montgomery 
and  Dunning  were  both  defendants  in  the  interpleader  suit;  their 
interests  were  conflicting  and  the  judgment  is  as  conclusive  as  if 
rendered  in  a  suit  in  which  they  held  the  relation  of  plaintiff  and 
defendant.  Corcoran  v.  Canal  Co.,  94  U.  S.  741, 24  L.  Ed.  190 ;  Leavitt 
V.  Wolcott,  95  N.  Y,  212,  222.  The  theory  of  the  bill  is  that  it  can 
be  maintained  as  ancillary  to  the  action  at  law  to  enable  the  com- 
plainant to  preserve  and  enforce  the  lien  of  the  attachment  which 
otherwise  would  be  lost    The  bill  avers: 

'*Your  orator  is  advised  that  he  requires  the  aid  of  this  court  as  a  court  of 
equity  in  order  to  enable  him  to  avaU  himself  of  the  benefit  of  the  said  at- 
tachment to  enforce  the  lien  thereof,  and  appropriate  the  property  attached  to 
the  payment  of  the  said  debts  when  the  amount  thereof  shall  be  ascertained." 

If  no  attachment  had  been  issued  in  the  action  at  law  it  is  manifest 
that  there  would  be  nothing  on  which  to  base  the  action  in  equity. 
It  is  only  because  of  the  lien  alleged  to  have  been  acquired  that  the 
aid  of  equity  is  invoked.  If  the  complainant  had  no  lien  there  is  noth- 
ing for  equity  to  aid.  The  mere  fact  that  an  attachment  issued  is 
of  no  consequence  unless  it  fastened  itself  upon  some  property  of  the 
defendant  and  impounded  it  so  that  the  plaintiff  could  reach  it  if 
he  obtained  a  judgment.  Tlie  state  court  has  decided  that  the  at- 
tachment was  inoperative  in  that  it  gave  the  complainant  no  lien, 
and  this  court  has  decided  that  none  of  the  parties  to  the  action  in 
the  state  court  can  relitigate  that  question.  As  to  them  it  ^s  a  closed 
book,  the  estoppel  is  complete. 

It  is  urged  tibiat  the  interpleader  suit  was  collusive  and  fraudulent. 
It  is  unnecessary  to  decide  whether  this  question  can  be  litigated  in 
the  present  action  and,  if  so,  to  what  extent,  for  the  reason  that  the 
court  is  of  the  opinion  that  the  charge  is  without  foundation  in  fact. 
The  suggestion  of  an  interpleader  seems  to  have  come  in.  the  first 
instance  from  the  attorneys  for  the  complainant.  In  a  letter,  dated 
December  8, 1894,  they  write  to  the  trustees: 

"It  seemed  obvious  to  ns  that  you,  as  trustees,  would  not  be  willing  to  pay 
the  money  to  any  one  until  you  were  protected  by  the  order  of  some  court  of 
competent  Jurisdiction.  Such  an  order,  it  seemed  to  us,  might  be  obtained 
in  various  modes  of  proceeding.  Thus  you  might  begin  an  action  of  inter- 
pleader  and  pay  the  money  into  court.*' 

There  is  no  pretense  that  any  fact  bearing  upon  the  issue  was  with- 
held from  the  state  court  or  misrepresented  in  the  pleadings.  The 
daim  of  the  complainant  was  fairly  stated  and  was,  indeed,  the 
identical  claim  alleged  in  the  present  bill.  A  proposition  to  pay 
money  into  court  in  New  York  can  hardly  be  regarded  as  tooof  of 
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a  plot  to  smuggle  the  money  into  the  hands  of  a  favored  creditor  in 
London,  How,  in  these  circumstances,  it  is  possible  to  disregard  the 
judgment  of  the  state  court  on  the  theory  that  it  was  obtained  by 
fraud  is  beyond  the  power  of  this  court  to  comprehend.  It  follows, 
therefore,  tliat  by  virtue  of  the  judgment  in  the  interpleader  suit  and 
the  decision  of  the  court  holding  that  judgment  to  be  res  judicata, 
the  complainant  is  estopped  from  asserting,  as  against  the  d^endants 
Perkins,  Fowler  and  Dunning,  that  he  obtained  a  lien  by  virtue  of 
his  attachment  As  to  them  there  was  no  lien  and,  therefore,  no 
basis  for  an  ancillary  suit. 

The  theory  of  the  bill,  as  before  stated,  is  that  the  complainant 
needs  the  assistance  of  a  court  of  equity  to  enforce  his  lien;  there 
being  no  lien,  there  is  nothing  which  a  court  of  eqiiity  can  aid,  it  is 
without  jurisdiction.  What,  then,  is  there  left  for  decision?  It  is 
true  that  the  defendants  McDennott,  Boyd,  Woodman  and  Bischoff- 
sheim  are  not  affected  by  the  estoppel,  but  no  decree  can  be  rendered 
against  them  which  will  avail  the  complainant.  In  other  words, 
should  the  court  determine  each  of  the  many  issues  presented  by  the 
briefs  in  favor  of  the  complainant  the  result  would  be  a  mere  brutum 
fulmen.  With  the  defendants  last  named  alone  on  the  record  the 
complainant  can  obtain  no  relief.  They  are  treated  in  the  complain- 
ant's brief  as  nominal  defendants  only.  The  logic  of  the  former  de- 
cisions is  that  the  complainant  has  had  bis  day  in  court  with  the  real 
defendants — the  custodians  of  the  fund  and  the  holder  of  the  legal 
title  of  the  100  shares  standing  in  the  name  of  Woodman,  The  inter- 
pleader suit  in  effect  decided  that  the  trustees  could  not  pay  the  fund 
to  Montgomery  for  he  had  no  interest  therein  and  that  they  were  safe 
in  paying  to  Dunning,  at  least  so  far  as  Montgomery's  claim  was  con- 
cerned. The  court  has  never  been  able  to  perceive  how  the  complain- 
ant can  obtain  the  relief  sought  for  in  the  present  action  while  the  de- 
cision upon  the  plea  remains  the  law  of  the  case.  It  is  an  insur- 
mountable barrier  in  the  path  of  the  complainant  and  until  it  is  re- 
moved he  cannot  reach  the  desired  goal.  But  it  is  argued  that, 
irrespective  of  the  lien,  the  fund  in  the  hands  of  the  trustees  may  be 
regarded  as  the  property  of  a  dead  man  who  left  no  legal  representa- 
tives here  and  that  the  court  will  retain  jurisdiction  in  order  to  pre- 
vent the  fund  from  being  carried  beyond  the  reach  of  creditors.  "Kie 
difficultieB  here  are  many.  Imprimis,  this  is  not  such  a  suit.  It 
rests  upon  the  foundation  that,  irrespective  of  the  citizenship  of  the 
Xmrties,  the  court  has  obtained  jurisdiction  of  the  subject  of  the  liti- 
gation, having  acquired  control  of  the  fund  in  controversy  in  an  action 
at  law  in  which  further  proceedings  are  impossible.  This  is  the  cause 
of  action  presented  by  the  bill  and  on  this  theory  the  demurrer  was 
overruled.  Remove  the  foundation  on  which  it  rests  and  the  action 
must  fall.  The  lien  is  gone,  or,  at  least,  the  complainant  cannot  as- 
sert its  existence,  and  it  is  not  easy  to  see  how  the  bill  can  be 
retained  or  transformed  so  as  to  afford  any  relief  to  the  complainant. 
It  will  hardly  be  maintained  that  this  court  could  have  obtained 
jurisdiction  for  any  purpose  if  the  suit  at  law  had  not  been  begun 
against  McHenry,  for  the  reason,  among  others,  that  no  federal  ques- 
tion is  involved  in  the  controversy  between  the  complainant  i)un- 
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ning  and  the  trustees  and  they  are  all  citizens  oi  the  same  state.  The 
pendency  in  this  court  of  a  naked  action  of  assumpsit,  which  has  be- 
come inoperative,  does  not  confer  jurisdiction  over  a  subsequent  ac- 
tion in  equity  relating  to  the  same  subject-matter.  In  brief,  the  court 
is  constrained  to  hold  that  this  is  not  an  ancillary  action  and  that 
no  other  ground  of  federal  cognizance  is  stated.  The  bill  must  be 
dismissed* 


NORTHERN  PAO.  RY.  00.  V.  SODERBBRG. 

(Circuit  Court,  D.  Washington,  N.  D.    February  9,  1900.) 

Public  Lands— Qrahts   ik  Aid  of  Railroad^Rbsbryation  of    Minbral 
Lands — Building  Stone. 

Land  which  is  chiefly  valuable  for  the  building  stone  which  it  contains  is 
reserved  from  the  grant  to  the  Northern  Pacific  Railroad  Company  (Act 
Cong.  July  2,  1864;  18  Stat.  365),  because  the  granting  act  reserves  all 
mineral  lands,  except  iron  and  coal.  The  word  ^'mineral"  is  not  synony- 
mous with  "metal,"  but  in  its  general  definition  includes  every  variety 
of  stone  and  rock.  The  granting  act  does  not  indicate  an  intention  on  the 
part  of  congress  to  restrict  the  meaning  of  the  word  "mineral,"  and  in 
subsequent  statutes  stone  lands  are  classed  as  mineral  lands. 

In  Equity. 

Suit  in  equity  for  an  injunction,  and  to  determine  adverse  claims  of  title 
to  part  of  an  odd-numbered  section  of  land  situated  in  the  state  of  Washington, 
and  within  40  miles  from  the  completed  part  of  the  line  of  the  Northern  Pa- 
cific Railroad;  the  Northern  Pacific  Railway  Company,  successor  of  the  North- 
em  Pacific  Railroad  Company,  claiming  the  same  as  a  part  of  the  land  granted 
by  the  act  of  congress  of  July  2,  1864,  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  Lake  Superior  to  Puget  Sound  (13  Stat  365),  and  the 
defendant,  J.  A.  Soderberg,  who,  when  the  suit  was  commenced,  was  In  pos- 
session of  said  land,  and  engaged  in  quarrying  and  disposing  of  merchantable 
granite,  claiming  title  to  the  land,  and  a  right  to  remove  stone  therefrom,  under 
proceedings  commenced  by  him  to  acquire  the  title  from  the  United  States  as 
a  placer  mining  claim,  pursuant  to  the  act  of  congress  of  August  4,  1^2,  enti- 
tled **An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for  building  stone 
under  the  placer  mining  laws"  (2  Supp.*  Rev.  St.  U.  S.  p.  66).  Decree  for 
defendant. 

H.  M.  Stephens,  for  complainant. 
3allinger,  Bonald  &  Battle,  for  defendant. 

HA2)^F0BD,  District  Judge.  The  land  which  is  the  subject  of 
this  suit  contains  9,  large  and  yaluable  ledge  of  granite.  It  is  situ- 
ated in  the  Cascade  Mountains,  and  is  apparently  of  no  value  except 
for  the  granite.  There  is  no  controversy  between  the  parties  as  to 
any  material  fact,  and  their  rights  with  respect  to  the  land  depend 
entirely  upon  the  determination  of  the  question  whether  granite 
is  a  "mineral,'*  within  the  definition  of  that  word  as  it  is  used  in  the 
act  of  congress  granting  lands  to  aid  in  the  construction  of  the 
Northern  Pacific  Railroad.  The  defendant  has  perfected  his  right 
to  the  land,  if  a  title  can  be  lawfully  acquired  to  part  of  an  odd- 
numbered  section  which  is  valuable  chiefly  for  stone,  and  situated 
within  the  limits  of  the  Northern  Pacific  Railroad  Company's  grant. 
The  land  department  has  decided  the  question  in  favor  of  the  de- 
fendant, and  issued  a  patent  to  him.    In  the  month  of  April,  1895, 
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this  court,  at  a  term  held  at  Spoliane,  decided  the  qnestlon  the  other 
way  in  the  case  of  Northern  Pacific  Railroad  Company  v,  Stanton. 
At  that  time  the  conrt  did  not  hare  an  opportunity  to  study  the 
question  as  thoroughly  as  it  appears  to  have  been  studied  by  the 
counsel  who  have  argued  this  case.  No  opinion  was  prepared,  and 
the  considerations  upon  which  the  decision  was  based  have  not  been 
publicly  set  forth.  Therefore,  to  justify  a  departure  from  precedent, 
it  is  proper  at  this  time  to  say  the  court  then  considered  that  the 
act  of  congress  of  June  3,  1878,  authorizing  the  sale  of  lands  chiefly 
valuable  for  stone,  on  the  same  terms  as  timber  lands  (1  Supp.  Rev. 
St.  U.  S.  [2d  Ed.]  p.  167),  and  the  act  of  August  4,  1892,  authorizing 
the  entry  of  lands  chiefly  valuable  for  building  stone  under  the  placer 
mining  laws  (2  Supp.  Rev.  St.  U.  S.  p.  65),  placed  stone  lands  in  a  class 
separate  and  distinct  from  other  mineral  lands,  and  justified  an  infer- 
ence that  the  word  '^mineral,*'  as  used  in  prior  acts,  was  understood 
and  intended  by  the  legislative  branch  of  the  government  as  having 
a  limited  definition  including  only  metalliferous  minerals.  The  sec- 
ond section  of  the  act  of  1892  extends  the  act  of  1878  to  all  the 
public  land  states,  so  there  can  be  no  presumption  that  it  repeals 
the  act  of  1878  by  implication.  The  court,  as  then  informed,  sup- 
posed that  its  decision  in  the  Stanton  Case  was  in  harmony  with 
the  rule  at  that  time  prevailing  in  the  land  department.  See  Conlin 
V.  Kelly,  12L  Land  Dec.  Dep.  Int.  1;  Clark  v.  Ervin,  16  Land  Dec. 
Dep.  Int.  122;  Hayden  v.  Jamison,  Id.  537;  South  Dakota  v.  Ver- 
mont Stone  Co.,  Id.  263;  Florence  v.  Delaney,  17  Land  Dec.  Dep. 
Int.  120;  Tucker  v.  Navigation  Co.,  19  Land  Dec.  Dep.  Int.  414.  In 
the  presentation  of  this  case  the  attorneys  on  both  sides  have  made 
oral  and  written  arguments  supporting  their  respective  contentions 
with  great  force  and  much  learning,  and,  after  considering  the 
same  with  deliberation,  I  am  fairly  convinced  that  the  reasons  con- 
trolling the  decision  in  the  Stanton  Case  are  insufficient,  and  it  ap- 
pears, also,  that  the  practice  in  the  land  department  is  now  gov- 
erned by  a  different  rule,  as  shown  by  the  action  of  the  department 
in  issuing  a  patent  to  the  defendant  for  the  land  which  is  the  sub- 
ject of  controversy  in  this  case.  In  its  common  and  ordinary  sig- 
nification the  word  "mineral"  is  not  a  synonym  for  ^^mefal,"  but  is 
a  comprehensive  term,  including  every  description  of  stone  and  rock 
deposits  whether  containing  metallic  substances  or  entirely  non- 
metallic.  Congress  having  chosen  a  word  of  such  broad  significance 
to  define  the  class  of  lands  reserved  from  the  grant  to  the  North- 
ern Pacific  Railroad,  the  courts  and  the  land  department  have  no 
authority  to  construe  the  act,  giving  a  narrow  or  limited  definition 
to  the  word,  in  order  to  enhance  the  value  of  the  grant,  and  to  dimin- 
ish the  rights  of  the  general  public  in  the  lands  reserved,  unless 
the  act  itself,  or  other  acts  of  congress,  prescribe  conditions  which 
require  an  interpretation  of  the  statute  allowing  the  word  to  have 
force  only  in  a  restricted  sense.  The  granting  act  itself  does  not 
expressly  or  by  implication  %,o  prescribe,  otherwise  than  by  making 
an  exception  of  coal  and  iron.  Looking,  then,  for  other  acts  of 
congress,  which  might  be  regarded  as  giving  a  legislative  construc- 
tion to  the  granting  act,  I  find  only  one  which  indicates  a  purpose 
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to  give  a  legislative  definition  to  the  word  ''mine^al/^  as  it  is  there 
used;  that  is,  the  act  of  February  26,  1895,  to  provide  for  the  exam- 
ination and  classification  of  certain  mineral  lands  in  the  states  of 
Montana  and  Idaho  (2  Supp.  Bev.  St.  IT.  S.  p.  385).  This  statute  pro 
vides  for  a  conmiission  to  examine  and  dassify  the  odd-numbered 
sections  of  land  within  the  limits  of  the  Northern  Pacific  C5omi)any'« 
grant  in  the  states  of  Montana  and  Idaho,  and  the  third  section  reada 
as  follows: 

"That  all  said  lands  shaH  be  classified  as  mineral  which  by  reason  of  vala- 
able  mineral  deposits  are  open  to  exploration,  occupation,  and  purchase  under 
the  provisions  of  the  XlDited  States  mining  laws,  and  the  commissioners  in 
mailing  the  classification  hereinafter  provided  for  shall  take  into  consideration 
the  mineral  discovered  or  developed  on  or  adjacent  to  such  land,  and  the  geo- 
logical formation  of  all  lands  to  be  examined  and  classified,  or  the  lands  adja- 
cent thereto,  and  the  reasonable  probability  of  such  land  containing  valuable 
mineral  deposits  because  of  its  said  formation,  location,  or  character;  •  *  * 
provided,  that  the  word  'mineral,'  where  It  appears  in  this  act,  shall  not  be 
held  to  Include  Iron  or  coal." 

If  congress  had  intended  by  this  act  to  interpret  the  reservation 
clause  of  the  granting  act  so  as  to  give  a  restricted  definition  to 
the  word  "mineral,"  there  is  no  good  reason  why  it  should  not  have 
directed  that  only  lands  valuable  for  the  metalliferous  minerals 
therein  should  be  classified  as  mineral  lands;  and  it  is  significant 
that,  instead  of  prescribing  any  such  limited  rule,  the  vords  of  the 
act  correspond  with  the  words  in  the  grant  expressing  the  purpose 
to  reserve  all  minerals,  the  test  being,  not  the  nature  or  quality  of 
the  mineral,  but  its  value;  and  lands  containing  any  mineral  de- 
posits of  sufficient  value  to  be  subject  to  sale  by  the  government  un- 
der the  provisions  of  the  United  States  mining  laws  are  required 
to  be  classified  so  as  to  come  within  the  class  of  lands  which  are 
reserved.  This  statute  must  be  understood  as  referring  to  the  United 
States  mining  laws  in  force  at  the  time  of  its  enactment,  including 
the  act  of  August  4,  1892,  by  which  lands  "that  are  chiefly  valu- 
able for  building  stone"  were  made  subject  to^  entry  under  the  pro- 
visions of  the  law  in  relation  to  placer  mineral  claims.  It  may  be 
conceded  that  congress  could  not,  after  the  granted  lands  had  been 
earned,  by  any  form  of  enactment  withdraw  any  part  not  in  fact 
originally  reserved,  and  the  court  is  not  at  all  inclined  to  give  any 
such  effect  to  the  act  of  1895.  But  the  complainant  in  tiiis  case 
contends  for  an  interpretation  of  the  granting  act  in  accordance 
with  a  supposed  particular  legislative  intent,  which  is  not  expressed 
by  the  words  of  the  statute  according  to  the  definitiionB  fonnd  in 
the  dictionaries,  and  in  prosecuting  an  inquiry  as  to  the  intent  of 
the  legislature  it  is  not  improper  to  give  due  consideration  and 
weight  to  the  repeated  and  harmonious  expressions  found  in  the 
statutes.  It  is  not  to  be  presumed  that  the  intention  or  purpose 
of  congress  with  respect  to  what  lands  should  be  granted  and  what 
reserved  was  changed  between  the  time  of  making  the  grant  and 
the  enactment  of  the  law  providing  for  the  classification  of  the  lands 
within  the  limits  of  the  grant  in  the  states  of  Montana  and  Idaho, 
when  no  such  change  of  intention  or  purpose  is  declared.  On  the 
other  hand,  it  is  fair  to  presume  that  the  intention  of  congress  was 
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the  same  with  respect  to  mineral  lands  reserved  from  the  grant 
in  other  states  that  is  expressly  declared  with  reference  to  lands  in 
Montana  and  Idaho. 

On  the  part  of  the  complainant  it  has  been  argued  that  prior  to 
August  4,  1892,  lands  valuable  for  the  deposits  of  stone  contained 
therein  were  not  regarded  by  congress  as  mineral  lands,  else  con- 
gress would  not  have  enacted  the  law  of  June  3,  1878,  providing  for 
the  sale  of  such  lands  on  the  same  terms  as  timber  lands,  nor  have 
enacted  a  law  specially  providing  for  the  entry  of  lands  chiefly 
valuable  for  building  stone  under  the  laws  providing  for  the  disposi- 
tion of  placer  mineral  lands,  and  it  must  be  admitted  that  this  ar- 
gument is  supported  by  the  decision  of  the  circuit  court  of  appeals 
for  the  Ninth  circuit  in  the  case  of  McFadden  v.  Milling  CJo.,  97 
Fed.  670.  I  should  not  feel  at  liberty  to  disregard  a  decision  of 
the  appellate  court  if  the  case  under  consideration  necessarily  had 
to  turn  upon  the  same  point,  but  while  it  is  true  that  the  act  of 
1892  only  prescribes  a  rule  for  the  future,  and  therefore  may  not 
be  treated  as  being  declaratory  of  the  previously  existing  law,  still 
it  does  not  follow  as  a  logical  deduction  that  lands  chiefly  valuable 
for  the  ledges  and  deposits  of  stone  therein  had  been  theretofore 
considered  by  congress  as  nonmineral.  If  a  new  statute  should  be 
I)assed,  providing  a  particular  method  of  acquiring  title  to  lands 
containing  valuable  deposits  of  nickel  or  zinc,  and  also  providing 
that  the  same  character  of  lands  may  be  entered  under  the  general 
mining  laws  of  the  United  States,  thus  giving  to  purchasers  an  option 
to  acquire  the  title  by  either  method,  it  would  be  just  as  reason- 
able to  say  that  by  implication  the  new  law  had  added  something 
to  the  list  of  recognized  minerals  as  to  suppose  that  the  act  of 
1892  had  the  effect  to  place  stone  for  the  first  time  in  the  list  of 
minerals.  On  the  part  of  the  defendant  an  argument  has  been 
made  that,  because  there  was  apparent  confusion  in  the  practice 
of  the  land  department,  growing  out  of  contradictory  rulings  with 
reference  to  stone  lands,  the  act  of  1892  was  intended  to  avoid  the 
consequences  of  certain .  decisions  which  class  stone  as  nonmineral, 
and  therefore  it  must  be  inferred  that  the  act  was  intended  to  re- 
store stone  lands  to  the  classification  of  mineral  lands,  in  harmony 
with  the  general  policy  of  the  government.  I  do  not  rest  my  deci- 
sion upon  that  inference.  I  hold  that  it  does  not  clearly  appear 
from  all  or  any  declarations  of  the  legislative  will  that  the  word 
''mineral"  in  the  grant  to  the  Northern  Pacific  Railroad  was  there 
used  in  a  restricted  sense,  and  the  rules  for  construing  statutes  mak- 
ing grants  require  that  effect  be  given  to  the  whole  act,  including 
the  reservation  clause,  according  to  the  common  and  general  defini- 
tion of  the  words  selected  by  congress.    Decree  for  the  d^endant. 
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TOWLE  ▼.  HAMMOND. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  6,  1900.) 

No,  660. 

1.  Partnership— Purchase  op  Co- Partner's  Interest  in  Firm. 

A  partner's  purchase  of  the  Interest  of  another  partner  in  a  firm  does 
not  inure  to  the  benefit  of  a  third  partner,  as  a  matter  of  law  or  equity, 
even  though  the  purchaser  acquired  the  equity  of  redemption  in  the  Inter- 
est after  the  failure  of  the  selling  partner. 

2.  Same— Salary  op  Partner— Weight  of  Evidence. 

A  partner  testified  that  when  the  firm  was  formed  It  was  agreed  that 
H.  and  I.,  two  of  the  partners,  were  to  receive  no  salary,  but  that  P.  and 
the  witness  were  to  be  paid  a  salary.  The  books  kept  by  I.  showed  that 
from  the  organization  of  the  firm  H.  received  a  salary,  and  that  I.  did 
not.  P.  never  made  any  objection.  Held,  that  the  unsupported  evidence 
of  the  witness  is  insufficient  to  establish  his  claim  as  to  H.'s  salary. 
8.  Same- Partnership  Accounts. 

The  mere  failure  of  a  witness  to  recall  the  receipt  of  money  on  a  certain 
date  20  years  before,  where  it  was  conceded  that  he  did  receive  money 
from  the  same  source  at  some  time,  will  not  Impeach  a  charge  against  a 
partner  In  the  partnership  accounts,  for  an  advance  to  the  witness,  where 
the  account  in  every  other  respect  is  entirely  accurate. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eaatern 
District  of  Michigan. 

This  is  an  appeal  by  Marcus  M.  Towle  from  a  decree  of  the  circuit  court 
dismissing  his  bill  in  equity  against  the  personal  representatives  of  Oeorge  H. 
Hammond,  deceased.  The  prayer  of  the  bill  was  for  an  accounting  by  the 
administrators  of  the  estate  of  George  H.  Hammond  to  Towle  for  profits  re- 
ceived by  Hammond  in  the  business  of  slaughtering  cattie  and  transporting 
meat  by  refrigerator  cars  from  what  is  now  Hammond,  Ind.,  to  the  Eastern 
markets  and  to  Europe,  in  which  business,  the  biU  averred,  Towle  and  Ham- 
mond had  been  associated  together  as  partners,  with  others,  from  the  year 
1869  to  1877,  and  thereafter  as  sole  partners  until  1881,  and  subsequentiy  as 
fellow  stockholders  in  a  corporation  organized  to  conduct  the  same  business. 
The  biU,  In  effect,  charged  that  Hammond  had. control  of  the  business,  kept 
the  books  under  his  supervision  at  Detroit,  and  that  Towle,  whose  part  of  the 
business  was  done  at  Hammond,  knew  nothing  of  the  books  or  of  the  profits 
earned,  and  that,  by  misrepresentation  of  material  facts,  Hammond  had  in- 
duced Towle  to  accept  as  his  share  of  the  capital  stock  of  the  corporation 
organized  in  October,  1881,  one-fifth  thereof,  when  he  was  entitled,  by  reason 
of  his  actual  ownership  in  the  business  at  that  time,  to  one-third  of  said  cap- 
ital stock.  It  was  further  averred  in  the  bill  that,  in  the  partnership  books 
kept  under  Hammond's  direction,  Towle  had  been  charged  in  his  personal  ac- 
count with  items  amounting  to  more  than  $100,000,  which  were  properly 
chargeable  to  the  business  of  the  firm  and  corporation,  and  that  such  false 
charges  had  inured  to  the  benefit  of  Hammond.  The  bill  further  charged  that, 
under  the  direction  of  Hammond,  money  had  been  paid  out  of  the  firm  funds 
as  loans  to  different  persons,  and  charged  to  Towle*s  personal  account,  but  that 
when  these  loans  had  been  repaid  Hammond  had  appropriated  them  to  his 
own  use,  and  had  not  credited  them  to  Towle. 

The  administrators  of  Hammond  answered,  admitting  the  business  relation- 
ship between  Hammond  and  Towle  as  averred  in  the  bill,  but  denying  all 
charges  of  fraud.  The  answer  further  pleaded  the  bar  of  the  statute  of  lim- 
itations, both  that  of  six  years,  and  also  that  of  two  years  for  the  presentation 
of  claims  against  the  estate  of  deceased  persons.  The  bill,  in  anticipation  of 
.  a  plea  of  laches,  had  set  forth,  in  considerable  detail,  why  complainant  had 
not  before  discovered  the  fraud;  the  chief  ground  being  that  Hammond  man- 
aged the  business  at  Detroit,  while  Towle  superintended  the  slaughtering  of 
cattie  at  Hammond,  and  rarely,  If  ever»  visited  Detroit,  and  never  examined  the 
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books;  and,  further,  that  Hammond  concealed  the  eyidence  of  the  fraud  from 
Towle,  and  that  never  imtll  a  suit  was  brought  against  Hammond  by  one 
Davis  for  the  settlement  for  royalties  upon  a  patent  on  refrigerator  cars  was 
Towle  advised  of  the  actual  facts  upon  which  he  now  seeks  a  recovery. 

The  following  is  a  short  history  of  the  transactions  Involved  In  this  con- 
troversy: 

In  September,  1869,  Towle,  the  complainant,  and  one  Plummer,  who  were 
butchers  in  Detroit,  and  who  had  in  a  small  way  been  transporting  slaughtered 
beef  to  the  Boston  market  for  sale,  associated  themselves  with  George  H. 
Hammond,  the  defendant's  intestate,  and  one  Caleb  Ives,  for  the  purpose  of  - 
carrying  on  the  business  of  slaughtering  cattle  and  selling  the  meat  in  the 
Eastern  markets.  Prior  to  this  time,  Hammond  and  Ives  had  entered  into  a 
contract  with  Samuel  H.  Davis  and  David  W.  Davis  and  Thomas  B.  Rayl, 
by  which  the  Davises  and  Bayl,  who  owned  a  patent  for  refrigerator  cars,  gave 
a  license  to  Hammond  and  Ives  to  use  said  patent  for  transporting  meat,  for 
the  consideration  that  Hammond  and  Ives  should  build  cars  according  to  the 
patent,  and  conduct  the  business  of  slaughtering  cattle  and  transporting  the 
meat,  after  it  had  been  dressed,  to  the  Eastern  market,  and  should  pay  the 
owners  of  the  patent  one-sixth  of  the  profits  of  the  business.  This  contract 
was  made  in  July,  1869,  and  the  partnership  between  Hammond  and  Ives 
and  Plummer  and  Towle  was  entered  into  in  September  of  the  same  year. 
Plummer  and  Towle  did  not  have  any  Interest  in  the  patent  except  as  it  was 
used  in  the  business  in  which  they  were  partners.  To  the  original  partnership, 
Hammond  contributed  $4,000;  Ives,.  $4,000;  Plummer,  $2,000;  and  Towle, 
$2,000.  The  contract  of  partnership  was  oral,  but  under  it  Hammond  and 
Ives  were  each  to  receive  one-third  of  the  profits,  and  Plummer  and  Towle 
each  one-sixth.  Land  was  purchased  In  the  name  of  all  of  them  on  the  Calu- 
met river,  on  the  state  line  between  Indiana  and  Illinois,  and  slaughter  houses 
were  there  erected.  To  Plummer  was  assigned  the  duty  of  buying  cattle  in 
Chicago  and  elsewhere;  to  Towle,  that  of  superintending  the  slaughtering  and 
dressing  of  the  cattle  at  Hammond  and  the  shipping  of  the  same;  to  Ives, 
that  of  keeping  the  books  at  Detroit;  and  to  Hammond,  the  general  manage- 
ment of  the  business  at  Detroit  and  elsewhere.  The  business  was  fairly 
profitable  from  1869  until  the  death  of  Plummer,  in  1873w  After  the  death  of 
Plummer,  Hammond,  Ives,  and  Towle  met  Plummer's  representatives  in  De- 
troit, and  Plummer's  interest  in  the  business  was  purchased  for  $25,000.  In 
the  partnership  which  succeeded  Plummer's  death,  the  profit  and  loss  account 
upon  the  books  which  were  thereafter  kept  by  M.  W.  Allen,  brother-in-law  of 
Ives,  who  was  called  into  the  business  to  represent  Ives'  interest,  showed  that 
Hammond  had  seven-fifteenths  interest,  Ives  five-fifteenths,  and  Towle  three- 
fifteenths.  The  bill  avers  that  the  division  should  have  been,  under  the  agree- 
ment, two-fifths  to  Hammond,  two-fifths  to  Ives,  and  one-fifth  to  Towle. 
There  were  no  written  articles  of  partnership,  and  the  agreement  if  there 
was  one  expressed,  was  oral.  The  original  partnership  had  been  called  Ham- 
mond, Plmnmer  &  Co.  Upon  Plummer's  death,  the  partnership  then  formed 
was  known  as  George  H.  Hammond  &  Oo.  Hammond,  Ives,  and  Towle  car- 
ried on  the  business  under  this  name  together  until  March,  1877.  Ives  had 
been  engaged  in  a  good  many  other  business  ventures,  and,  becoming  involved 
in  the  summer  of  1876,  induced  Hammond,  for  his  accommodation,  to  indorse 
notes  aggregating  in  amount  something  over  $66,000.  To  secure  Hammond 
against  loss  on  these  indorsements,  he  executed  to  him  two  instruments,  the 
first  of  which  authorized  Hammond  to  apply,  to  the  payment  of  any  of  these 
notes  which  he  might  be  called  upon  to  pay,  Ives'  share  of  the  profits  in  the 
business,  and  the  second  of  which,  execated  a  few  days  later,  was  a  chattel 
mortgage  of  Ives'  interest  in  the  partnership,  whereby  Ives  purported  to  con- 
vey title  and  to  vest  in  possession  of  Hammond  his  share  in  the  firm  of  George 
H.  Hammond  &  Co.  The  condition  of  the  mortgage  was  that  Ives  should 
take  up  and  pay  his  notes  upon  which  Hanmciond  was  accommodation  indorser, 
and  save  Hammond  harmless  from  liability  thereon.  Notwithstanding  the 
assistance  which  Hammond  thus  gave  Ives,  on  March  11,  1877,  he  was 
obliged  to  make  a  common-law  assignment  for  the  benefit  of  creditors,  and 
10  days  later  filed  a  petition  in  bankruptcy  in  the  United  States  district  court 
for  the  Eastern  district  of  Michigan.    Immediately  after  Ives'  assignment 
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and  fallnie,  the  basfnesa  was  continued,  with  Hammond  and  Towie  as  the  only 
partners.  New  books  and  new  accounts  were  opened.  At  the  dose  of  the 
year  1877,  the  credit  to  lyes  on  the  books  was  $82,600,  and  on  the  1st  of  Jan- 
uary, 1878,  this  credit  was  transferred  from  Ives  to  Hammond's  personal 
account,  and  the  account  of  Ives  was  closed.  Upon  Ives'  failure  in  March, 
Hammond  telegraphed  Towle  to  meet  him  on  the  train  as  it  passed  through 
Hammond  to  Chicago.  This  Towle  did,  and  Hammond  then  informed  Towle 
that  Ives  had  failed,  and  the  situation  was  discussed.  Towle  testifies  that 
Hanunond  said  to  him  that  the  business  could  go  on  without  Ives;  that  Towle 
Inquired  what  became  of  Ives'  interest,  and  that  Hammond  replied,  '*We  take 
it"  In  February,  1878,  Ives'  assignee  in  bankruptcy  filed  a  bill  in  equity 
against  Hammond  and  Towle  for  an  accounting  by  them,  as  partners,  to  him 
for  the  share  of  Ives.  In  this  bill,  Ives'  credit  upon  the  books  of  the  firm, 
as  of  January  1,  1878,  is  set  forth,  and  the  claim  is  made  that  the  partners 
in  possession  ought  also  to  account  for  the  good  will  and  other  property  of  the 
old  firm.  A  joint  answer  was  filed  in  the  name  of  Hammond  and  Towle,  in 
which  was  set  forth  at  considerable  length  the  terms  between  Ives  and  Ham- 
mond, and  the  agreement  and  chattel  mortgage  by  which  Hammond  was  put 
in  possession  of  Ives'  interest  in  the  firm,  and  Hammond's  right  thereafter  to 
hold  such  interest  until  the  payment  of  the  notes,  which  were  produced,  and 
he  was  obliged  to  take  up  as  indorser.  Hammond  farther  filed  a  cross  bill 
against  Towle  and  Ives,  in  which  he  set  up  the  mortgage  prayed,  and  dissolu- 
tion of  the  firm,  and  a  sale  of  Ives*  Interest  therein  to  satisfy  the  mortgage. 
V Towle  denies  all  knowledge  of  this  proceeding,  and  it  is  admitted  that  his 
name  was  signed  to  the  Joint  answer  of  himself  and  Hammond,  by  Ham- 
mond. The  cause  remained  pending  until  June,  1880,  when  Hammond  settled 
with  the  assignee  in  bankruptcy  by  an  agreement,  which  was  approved  by 
the  district  Judge,  whereby  Ives*  interest  in  the  firm  of  George  H.  Hammond 
&  Go.  was  assigned  by  the  assignee  to  Hammond  upon  payment  of  $5,000  in 
addition  to  the  release  of  Ives'  estate  from  any  further  liability  upon  the 
notes  which  Hammond  had  taken  up.  Hammond  took  up  the  notes  by  checks 
of  George  H.  Hammond  &  Co.,  which  checks  were  charged  a^nst  his  personal 
account  on  the  books  of  the  company.  The  same  was  true  of  the  $5,000  pay- 
ment, whereby  he  obtained  the  equity  of  redemption  in  the  share  of  Ives.  The 
profit  and  loss  account  in  the  new  firm  of  George  H.  Hammond  &  Co.  (for  the 
firm  name  was  not  changed  by  Ives*  withdrawal)  showed  a  division  of  prof- 
its for  the  first  time  in  August,  1880,  and  in  that  division  Hammond  received 
four-fifths  and  Towle  one-fifth.  Another  division  of  profits  was  made  In  Jan- 
uary, 1881,  in  the  same  ratio,  and  another  one  in  July,  1881.  In  October,  1881, 
Hammond,  at  one  of  his  frequent  visits  to  Towle  at  the  city  of  Hammond, 
presented  to  Towle  articles  of  incorporation  for  the  organization  of  a  Michigan 
company,  to  carry  on  the  business  of  George  H.  Hammond  &  Co.,  for  bis  sig- 
nature and  acknowledgment  of  the  same.  These  articles  showed  that  Towlo's 
subscription  to  the  capital  stock  was  for  nearly  one-fifth  thereof,  and  Ham- 
mond's for  nearly  four-fifths,  with  a  small  residue  to  two  other  stockholders. 

Carroll  Towle,  a  brother  of  the  complainant,  testifies  to  the  conversation 
between  Hammond  and  Towle  at  this  time  as  follows:  "Mr  Hammond  pulled 
a  bunch  of  papers  out  of  his  pocket,  and  looked  around  at  Mr.  Towle.  He 
looked  at  it,  and  said,  *How  much  is  my  interest  in  that  business?  Hammond 
said,  'Twenty  per  cent'  He  says,  'How's  that?*  He  says,  'How  much  do 
you  expect?'  Mr.  Towle  says,  'What  became  of  Mr.  Ives'  interest?'  He  says, 
•I  bought  that*  Towle  says,  'Who  from?*  He  said,  'From  Mr.  Ives.'  He  said, 
•Did  you  pay  for  it  with  your  own  money  or  tne  company's  money?  He  said. 
*I  paid  for  it  with  my  own  money.'  Mr.  Towle  said,  •Thafs  funny  I  should 
not  know  that  perhaps  for  two  or  three  years.'  He  took  the  paper,  and  walked 
around  the  room  with  it  and  seemed  to  be  disappointed.  Finally  he  walked 
up  to  the  desk,  and  signed  it  and  handed  it  back  to  Mr.  Hammond.'*  This 
statement  of  Carroll  Towle  is  corroborated  by  the  complainant  and  his  wife. 
Two  years  after  the  original  testimony  of  the  complainant  was  taken  the 
complainant  was  recalled,  and  testified  that  in  that  conversation  Hammond  told 
him  that  he  bought  the  Ives  interest  before  Ives  failed.  No  other  witness 
testifies  to  this.  Thereafter  the  corporation  was  duly  formed,  Towle  received 
one-fifth  of  the  shares  of  stock  and  Hammond  four-fifths,  and  the  business 
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was  carried  on  most  sacceBsfnIly.  Towle  sabsequently  sold  out  his  interest 
in  the  stock.    Hammond  died  in  1886»  and  this  bill  was  filed  in  January,  1892. 

The  charges  of  the  bill  that  Towle  had  been  debited  with  a  large  number 
of  items,  aggregating  $100,000,  which  should  have  been  charged  to  the  firm, 
were  not  sustained  by  the  evidence.  It  appeared  that  Ives,  as  the  bookkeeping 
member  of  the  firm,  devised  a  plan  by  which  all  the  expenses  of  the  Hammond 
plant,  together  with  some  purchases  of  cattle,  and  bills  which  were  ordered 
paid  by  Towle  as  having  been  incurred  by  his  authority,  were  charged  to  his 
personal  account  as  the  money  was  paid  out,  and  at  the  end  of  the  month 
he  transmitted  a  statement  of  his  expenditures  to  the  Detroit  office,  upon 
which  statement  he  was  given  credit  on  the  other  side  of  his  personal  account 
for  the  same  items.  The  statement  forwarded  by  him  included  the  pay  roll, 
and  it  was  entered  upon  the  books  in  his  account  in  a  lump  sum  as  pay-roll 
account  This  peculiar  system  of  keeping  the  books  of  the  business  was  made 
clear,  not  only  by  the  son  of  M.  W.  Allen,  the  bookkeeper,  by  whom  most  of 
these  facts  were  recorded,  and  who  succeeded  his  father  as  bookkeeper,  but 
also  by  the  discovery  of  a  book  kept  at  Hanmiond,  in  which  many  of  the 
entries  were  made  in  Towle's  own  handwriting.  With  respect  to  the  amounts 
which  the  bill  averred  that  Hammond  had  loaned  for  Towle  and  charged  to 
his  account,  and  then,  upon  repayment  of  the  same,  had  appropriated  to  his 
own  use,  without  giving  Towle  credit  therefor,  it  appeared  fully  upon  the 
cross-examination  of  the  expert  bookkeeper,  called  by  the  complainant,  that 
the  loans  and  interest  upon  repayment  had  all  been  properly  credited  to  Towle. 
So  clear  was  this  made  that  complainant's  counsel  withdrew  all  claims  based 
on  wrongful  charges  to  the  personal  account  of  Towle  except  as  to  three 
Items.  One  was  a  charge  of  $5,200  for  the  payments  purporting  to  have  been 
made  to  P.  Myrick.  Another  was  a  charge  for  $20,000,  stated  to  be  for  an 
overcredit  of  $100,000  by  refrigerator  cars.  The  same  proportionate  charge 
was  made  against  Ives  in  his  account  and  against  Hammond  in  his  account, 
according  to  their  holdings  in  the  firm,  to  wit,  seven-fifteenths  of  $100,000 
against  Hammond,  five-fifteenths  against  Ives,  and  three-fifteenths  against 
Towle.  Further  objection  was  made  to  the  fact  that  Hammond  was  credited 
with  salary  during  all  the  partnership,  the  amount  varying  from  time  to 
time.  It  is  claimed  on  behalf  of  Towle  that  Hammond  was  to  receive  no 
salary,  though  Plummer  and  Towle  were  to  receive  it. 

Towle  was  called  to  the  stand  to  testify  in  the  case  by  the  complainant. 
Objection  was  made  to  his  competency  as  a  witness  to  transactions  between 
him  and  Hammond,  both  under  the  statute  of  the  United  States  (section  858, 
Rev.  St)  and  the  statutes  of  Michigan.  After  the  complainant  closed  his  case, 
the  defendant  called  Towle  to  the  stand,  and  examined  him  further.  The 
questions  put  were  all  relevant  on  cross-examination  upon  subjects  testified  to 
by  him  when  called  by  the  complainant 

The  bill  charged  that  Hammond  had  paid  the  notes  indorsed  by  him  for  the 
accommodation  of  Ives  out  of  the  funds  of  George  H.  Hammond  &  00.,  and 
that  he  had  paid  the  $5,000,  with  which  Ives*  share  had  been  purchased,  from 
the  same  source.  The  averment  of  the  bill  as  to  Hammond's  alleged  misrep- 
resentation to  Towle,  on  the  faith  of  which  Towle  was  induced  to  accept  one- 
fifth  of  the  capital  stock  of  the  corporation  in  1881  as  his  proper  share  thereof, 
is  as  follows:  "Sixteenth.  And  your  orator  further  shows  that  the  co-partner- 
ship of  George  H.  Hammond  &  Company,  above  referred  to,  was  as  aforesaid, 
in  the  year  A.  D.  1881,  merged  into  a  corporation,  under  the  laws  of  the 
state  of  Michigan,  under  the  name  and  style  of  *George  H.  Hammond  &  Com- 
pany,' with  a  capital  stock  of  one  million  dollars;  that  the  whole  of  said  cap- 
ital stock  was  paid  for  with  the  assets  and  good  will  of  the  aforesaid  co-part- 
nership of  George  H.  Hammond  &  Company;  that  no  new  capital  was  put  into 
said  corporation;  that  your  orator,  being  the  owner  of  one-third  of  the  assets 
and  good  will  of  said  co-partnership,  was  lawfully  entitied  to  receive  one-third 
of  said  capital  stock,  or  three  hundred  and  thirty-three  thousand  three  hundred 
and  thirty-three  and  one-third  dollars'  worth  of  It;  that  both  at  the  time  of  the 
allotment  of  said  capital  stock  between  your  orator  and  the  said  George  H. 
Hammond,  and  at  other  times  prior  thereto,  the  said  George  H.  Hammond 
wickedly,  fraudulentiy,  falsely,  deceitfully,  and  knowingly,  with  the  Intention 
to  cheat,  wrong,  and  defraud  your  orator,  said  and  represented  to  your  ^tor, 
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and  to  other  persons  who  communlc9.ted  the  fact  of  snch  representatloiiB  be- 
fore that  time  to  your  orator,  that  he,  the  said  George  H.  Hammond,  bought 
the  aforesaid  interest  of  the  said  Caleb  Ives  in  and  to  the  assets  of  the  said 
co-partnership  of  George  H.  Hammond  &  Company  at  Its  full  cash  value, 
and  that  he  paid  for  the  same  out  of  his  separate  estate,  and  not  out  of  the  un- 
divided assets  of  the  said  co-partnership  of  George  H.  Hammond  &  Com- 
pany, and  at  the  time  of  said  allotment  he,  the  said  George  H.  Hammond,  was 
the  separate  and  sole  owner  of  that  interest,  and  that  the  interest  of  your 
orator  In  the  said  co-partnership  of  George  H.  Hammond  &  Company  was  a 
one-fifth  Interest,  and  not  a  one-third  interest;  and  your  orator,  confiding  In  the 
said  George  H.  Hammond,  and  believing  that  the  aforesaid  statements  of  the 
said  George  H.  Hammond,  both  to  your  orator  and  to  the  said  other  persons 
as  aforesaid,  were  true,  and  believing  that  the  said  George  H.  Hammond  had 
purchased  the  aforesaid  interest  of  the  said  Calef)  Ives  with  his  own  separate 
money,  and  not  with  the  money  of  the  said  co-partnership  of  George  H.  Ham- 
mond &  Company,  and  that  the  said  George  H.  Hanunond  was  the  sole  owner 
of  the  said  C^eb  Ives'  Interest,  consented  to  take,  and  took,  one-fifth,  or  two 
hundred  thousand  dollars*  worth,  of  said  stock,  and  the  said  George  H. 
Hammond  took  four-fifths,  or  eight  hundred  thousand  dollars'  worth,  of  it" 
Upon  the  pleadings  and  proof  the  circuit  court  dismissed  the  bill. 

John  B.  Corliss,  Alfred  Russell,  and  W.  B.  Coy,  for  appellant. 
Elliott  G.  Stevenson  and  Leo  M.  Butzel,  for  appellee. 

Before  TAPT  and  LURTON,  Circuit  Judges,  and  SEVEItENS,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  Serious 
questions  as  to  the  admissibility  of  material  evidence  upon  which 
the  complainant  relies,  as  to  the  statute  of  limitations,  and  as  to 
laches  were  considered  by  the  circuit  court,  and  decided  adversely 
to  the  complainant.  We  do  not  And  it  necessary  to  consider  any 
of  them,  for  the  reason  that  upon  the  record,  and  all  the  evidence 
as  it  is  presented  to  the  court,  this  se^ns  to  be  a  very  plain  case 
for  the  defendant.  The  main  controversy  turns  on  the  terms  'of 
the  contract  of  partnership  entered  into  between  Hammond  and 
Towle  in  the  spring  of  1877,  after  Ives,  by  reason  of  his  failure,  as- 
signment, and  bankruptcy,  caused  a  dissolution  of  the  partnership 
then  existing  between  Mm,  Hammond,  and  Towle.  Towle  testi- 
fies that  he  met  Hammond  upon  the  train  between  Chicago  and  De- 
troit by  appointment;  that  Hammond  told  him  that  they  would  be 
able  to  continue  the  business  without  Ives;  and  that,  when  Towle 
inquired  what  became  of  Ives'  interest,  Hammond  replied,  *We  take 
it."  Hammond  then  had  a  chattel  mortgage  upon  Ives'  interest 
for  166,000,  and  Ives'  interest  did  not  at  that  time  on  the  books 
amount  to  more  than  that  sum.  On  the  1st  of  January,  1878,  the 
amount  to  Ives'  credit  in  the  partnership  was  $82,000,  and  Ham- 
mond then  directed  that  Ives'  interest  should  be  transferred  to  his 
credit.  Hammond  had  meantime  paid  out  of  his  own  pocket  the 
166,000,  with  interest,  due  from  him  as  an  accommodation  indorser 
for  Ives.  Then  ensued  the  litigation  which  in  June,  1880,  resulted 
in  an  assignment  by  the  assignee  in  bankruptcy  of  Ives'  interest 
to  Hammond.  In  August  of  1880,  in  January  of  1881,  in  July  of 
1881,  balances  were  struck  and  profits  divided  between  Hammond 
and  Towle  on  a  basis  of  four-fifths  interest  in  Hammond  and  one- 
fifth  interest  in  Towle.    In  October,  1881,  Hammond  invited  Towle 
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to  subscribe  to  the  corporation  whicb  Was  to  sncceed  the  firm,  and 
to  take  therein  one-fifth  of  the  capital  stock.  Towle  demurred  to 
this,  on  the  supposition  that  he  had  a  larger  interest,  and  inquired 
what  became  of  Ives'  interest.  Hammond  replied  that  he  has  pur- 
chased Ives'  interest  with  his  own  money.  Towle,  on  the  faith  of 
this  statement,  consented  to  receive  a  one-fifth  interest  in  the  new 
corporation.  If  Hammond  said  to  Towle,  in  1877,  that  he  and  Towle 
would  buy  Ives'  interest,  and  Hammond  did  then  buy  Ives'  interest, 
and  take  it  to  himself,  Hammond  would  hold  Ives'  interest  for  the 
benefit  of  both  of  them.  But  Towle's  acquiescence  in  Hammond's 
statement  in  1881,  that  he  had  bought  Ives'  interest  and  paid  for  it 
with  his  own  money,  and  Towle's  acceptance  of  one-fifth  interest  in 
reliance  upon  that  statement,  and  his  failure  to  object  to  the  new 
arrangement  for  more  than  ten  years,  and  until  nearly  six  years 
after  Hammond's  death,  make  it  very  clear  to  our  minds  that  Ham- 
mond did  not  teU  Towle,  at  the  time  that  Towle  met  Hammond 
on  the  train,  that  they  would  both  take  Ives'  interest.  Towle's  con- 
duct is  utterly  at  variance  with  such  a  state  of  fact.  The  bill  makes 
no  such  averment,  and  Towle  did  not  so  testify  until  his  cross-ex- 
amination. The  statement  is  not  corroborated  by  any  direct  evi- 
dence as  to  the  interview  between  the  two  men,  because  no  one 
else  appears  to  have  been  present.  It  is  attempted  to  corroborate 
this,  however,  by  alleged  statements  made  by  Hammond  at  other 
times, — one  testified  to  by  a  witness  (Mason)  as  made  in  June,  1880, 
and  another  by  a  witness  (Davis)  as  made  in  September,  1880.  These 
witnesses  say  that  Hammond,  in  effect,  told  them  that  Towle  then 
had  one-third  of  the  business,  because  he  and  Towle  had  bought  Ives 
out.  Mason  was  a  former  employ^  of  Hammond's,  whose  services 
Hammond  had  dispensed  with  because  of  a  new  an-angement  he  was 
obliged  to  make  with  the  railroad  companies,  and  who  subsequently 
became  a  confidential  agent  of  Towle.  Davis  was  engaged  in  litiga- 
tion with  Hanmiond,  and  seems  to  have  been  one  of  those  insti- 
gating Towle  to  bring  the  present  suit  The  statements  were  made 
at  a  time  when  it  is  altogether  unlikely  that  Hammond  could  or 
would  have  made  them,  for  they  were  made  after  Ives'  share  had 
been  assigned  to  Hammond  imder  an  order  of  the  court,  and  they 
were  made  at  a  time  when  the  profits  were  being  divided,  one-fifth 
to  Towle  and  four-fifths  to  Hammond.  The  evidence  relied  on  was 
of  casual  conversations,  held  10  years  before  the  testimony  was 
given,  by  witnesses  who  were  naturally  hostile  to  Hammond  and 
friendly  to  the  suit  against  him.  The  truth  is,  moreover,  that  the 
evidence  of  the  complainant  himself  does  not  seem  to  the  court  to 
be  worthy  of  the  utmost  credit;  for  in  this  very  bill,  filed  in  1892, 
he  permitted  himself,  on  his  oath,  to  charge  his  dead  partner  with 
false  entries  against  him  of  more  than  |100,000,  and  with  the  ap- 
propriation and  embezzlement  of  other  sums,  when  it  is  made  sat- 
isfactorily to  appear  that  he  was  fully  aware  of  the  system  of  book- 
keeping under  which  such  charges  were  prox)erly  made,  and  were 
duly  offset  by  proper  credits  on  the  other  side  of  the  ledger.  Not 
only  were  these  averments  made  in  the  bill  by  complainant,  but  his 
early  testimony  tended  to  support  them,  and  it  was  not  until  a  Jigid      j 
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cross-examination  and  a  production  of  the  account  booC,  a  large 
part  of  which  was  kept  by  the  complainant  himself,  and  which 
showed  the  falsity  of  these  averments,  that  their  unfounded  char> 
acter  clearly  appeared,  and  complainant's  counsel  properly  felt 
obliged  to  withdraw  them.  A  party  who  puts  himself  in  such  a 
position  before  the  court  cannot  expect  that  his  testimony  on 
other  material  points  in  the  case  will  be  accorded  great  weight, 
especially  when  it  is  so  utterly  at  variance  with  his  subsequent 
conduct.  Eliminating,  therefore,  from  our  consideration,  the  con- 
versation which  Towle  reports  between  himself  and  Hammond  on 
the  train  in  1887,  the  only  other  evidence  as  to  the  terms  of  that 
partnership  is  the  conversation  which  took  place  when  Towle  con- 
sented to  receive  one-fifth  interest  in  the  corporation.  If  there  had 
been  no  agreement  or  understanding  theretofore,  this  was  a  ratifica- 
tion of  the  terms  which  Hammond  claimed,  and  must  be  regarded 
as  settling  the  ratable  interests  of  the  two  in  that  firm,  unless  Towle 
was  induced  to  agree  to  it  by  misrepresentation.  Oomplainant's  wit- 
nesses state  that  Hammond  said  to  Towle  that  he  had  bought  Ives' 
share  from  Ives,  and  that  he  paid  for  it  with  his  own  money.  The 
bill  avers  that  this  was  false,  and  that  he  paid  for  it  out  of  the 
money  of  George  H.  Hammond  &  Co.  The  books  show  conclusively 
that  while,  in  making  the  payments  to  Ives,  he  used  the  checks  of 
the  firm,  as  he  did  in  all  his  personal  business,  they  were  charged  to 
him  on  the  books  of  the  firm  as  his  individual  payments.  The  state- 
ment of  Han^nond,  therefore,  that  he  paid  for  Ives'  interest  with 
his  own  money  was  true.  This  is  the  only  alleged  misrepresenta- 
tion averred  in  the  bill,  and  it  is  difficult  to  understand  how,  in  the 
absence  of  amendment,  complainant  can  rely  on  any  other. 

Still,  let  us  consider  the  circumstance  resting  on  the  evidence  of 
Towle  alone,  that  Hammond,  in  his  statement  to  Towle,  fixed  the 
purchase  of  Ives'  interest  as  at  a  time  before  Ives  failed.  When 
Towle  was  first  a  witness  he  did  not  report  Hammond  as  fixing  any 
time.  It  was  not  until  two  years  later,  when  it  became  clear  that 
Hammond  had  -paid  for  Ives'  interest  with  his  own  money,  that 
Towle  recalled  this  part  of  the  conversation.  Such  evidence,  in  view 
of  the  recklessness  of  Towle  in  his  other  testimony  already  alluded 
to,  would  be  a  very  slender  thread  on  which  to  hang  a  decree  setting 
aside  transactions  of  20  years'  standing.  But  let  us  assume  that  it 
is  true.  Literally,  Hammond  did  not  buy  Ives'  interest  before  he 
failed,  but  he  did  take  a  chattel  mortgage  on  his  interest  to  secure 
an  amount  equal  to  the  entire  sum  then  to  the  credit  of  Ives  on  the 
books  of  the  firm,  and  as  all  he  thereafter  paid  to  secure  the  equity 
of  redemption  was  |5,000,  which  was  less  than  the  increase  in  Ives* 
book  credit  between  the  execution  of  the  mortgage  and  the  closing 
of  Ives'  account,  it  would  not  have  been  unnatural  for  him  to  regard 
his  real  purchase  as  made  when  the  chattel  mortgage  was  given. 
Strictly  speaking,  of  course,  he  had  but  a  defeasible  title  tefore 
Ives'  failure;  but,  as  it  ripened  into  an  absolute  one  afterwards,  a 
reference  to  his  purchase  as  of  the  time  when  he  took  the  defeasible 
title  was  a  mistake  entirely  consistent  with  good  faith.  He  did, 
in  fact,  transfer  the  account  of  Ives  to  himself  on  the  books  of  the 
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Arm  two  years  before  lie  really  acquired  the  equity  of  redemption. 
We  can  be  quite  sure  that  the  distinction  between  the  statement 
said  to  have  been  made  to  Towle  and  the  facts  was  not  sufGiciently 
material  to  have  made  any  change  in  Towle's  conduct.  Towle  does 
not  say  that  it  would  have  made  any  difference,  and  there  is  nothing 
else  in  the  case  to  support  such  a  conclusion. 

The  material  legal  distinction  between  a  purchase  before  and 
after  Ives'  failure  is  pressed  upon  the  court.  The  contention  is  that 
while  it  is  true  that  one  of  three  partners  may  buy  the  interest  of 
another,  and  take  an  assignment  of  th^  same  to  himself,  without 
acting  as  a  trustee  or  agent  for  the  third  partner,  and  without  hold- 
ing the  assigned  share  for  his  benefit,  before  the  dissolution  of  the 
partnership^  he  may  not  do  so  afterwards,  and,  if  he  does  do  so 
afterwards,  he  holds  as  trustee  for  the  third,  partner.  No  case  has 
been  cited  in  which  such  a  distinction  is  announced,  and  if  it  ex- 
isted there  is  nothing  to  show  that  either  Hammond  or  Towle  re- 
garded it  as  important  or  likely  to  influence  Towle  in  accepting  or 
rejecting  a  one-fifth  interest.  The  difference  between  the  purchase 
before  and  after  dissolution  is  said  to  grow  out  of  the  consequences 
of  the  dissolution.  When  one  of  several  partners  becomes  bank- 
rupt, it  is  said  that  the  assignee  of  the  bankrupt  has  no  right  to  the 
possession  of  the  assets  of  the  partnership,  and  has  only  a  claim 
for  an  accounting  against  the  solvent  members  of  the  firm,  and 
that  thereafter  the  solvent  members  of  the  firm  occupy  a  trust  rela^ 
tion  towards  each  other  in  dealing  with  the  representative  of  the 
bankrupt  partner.  The  concession  by  the  complainant,  that  one 
partner  may  buy  the  interest  of  another  without  liability  to  other 
partners  to  account  for  the  profit  of  the  purchase,  is  well  justified 
by  the  cases  following:  Cassels  v.  Stewart,  6  App.  Gas.  64;  Lobdell 
V.  Baldwin,  93  Mich.  569,  53  N.  W.  730;  Karrick  v.  Hannaman,  168 
U.  S.  334,  18  Sup.  Ot.  135,  42  L.  Ed.  484;  Monroe  v.  Hamilton,  60 
Ala.  232;  Edens  v.  Williams,  36  111.  254;  Frederick  v.  Cooper,  3 
Iowa,  171;  Dimon  v.  Hazard,  32  N.  Y.  65;  Reese  v.  Bradford,  13 
Ala.  837.  Upon  dissolution  by  reason  of  the  bankruptcy  of  one  of 
the  partners,  the  solvent  partners  have  the  right  to  settle  the  firm 
business,  collect  the  assets,  pay  the  debts,  and  distribute  the  sur- 
plus. Amsinck  v.  Bean,  22  Wall.  395,  403,  22  L.  Ed.  801;  Ex  parte 
Owen,  13  Q.  B.  Div.  113;  Lindl.  Partn.  671;  Bates,  Partn.  §  754, 
and  cases  cited.  They,  of  course,  are  under  obligation  to  pay  the 
full  share  of  the  bankrupt  to  his  assignee.  The  character  of  the  re- 
spective shares  to  be  distributed  is  not  changed  by  the  fact  that  the 
settlement  is  intrusted  to  the  solvent  partners.  The  title  of  the 
latter  is  not  different  from  that  of  the  assignee  by  reason  of  the 
bankruptcy.  The  change  effected  is  only  in  the  person  to  admin- 
ister. The  solvent  partners  do  not  occupy  any  different  relation 
as  between  themselves  and  the  assignee  and  his  share  than  they 
did  when  it  was  owned  by  the  assignor.  The  extent  of  the  interest 
of  each  is  exactly  that  which  it  was  before  dissolution.  Neither  of 
the  solvent  partners  is  a  trustee  for  the  other  in  the  division  of  the 
surplus  between  them  and  the  assignee.  They  are  settling  up  the 
estate  for  the  firm's  benefit,  and  not  for  the  benefit  of  the  two 
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solvent  partners  as  against  the  assignee.  After  the  surplus  is  ac- 
cumulated and  fixed,  the  shares  are  known.  It  is  immaterial  to  each 
partner  who  owns  the  other  shares,  so  long  as  he  receives  his  right- 
ful share  of  the  surplus.  If  one  of  the  solvent  partners  acquires  the 
share  of  the  bankrupt's  assignee,  this  neither  increases  nor  dimin- 
ishes the  share  of  the  other  solvent  partner,  because  it  cannot  affect 
at  all  the  amount  of  the  surplus  to  be  divided.  Each  partner  occu- 
pies to  the  other  a  fiduciary  relation  in  collecting  the  assets  and 
paying  the  debts  of  the  partnership  and  accumulating  the  surplus 
fund  for  distribution;  but,  when  the  fund  is  accumulated  and  fixed, 
i^  cannot  be  material  to  each  partner  who  the  distinbutees  shall  be, 
provided  always  he  secure  his  rightful  share.  If,  therefore,  one  of 
the  solvent  partners  buys  the  interest  of  the  bankrupt  partner  from 
his  assignee,  he  does  nothing  which  prejudices  the  other  solvent 
partner.  It  will  neither  increase  nor  cut  down  the  amount  which 
such  partner  will  receive  in  the  distribution.  It  therefore  follows 
that  Hammond's  purchase  of  Ives'  interest  in  the  old  firm  did  not 
inure  to  the  benefit  of  Towle  as  a  matter  of  equity  or  law,  even 
though  he  acquired  the  equity  of  redemption  in  it  after  Ives  failed. 
The  representation,  therefore,  that  he  bought  it  before  Ives  failed, 
even  if  made,  was  immaterial,  both  in  fact  and  law. 

We  conclude  that  there  was  no  material  misrepresentation  upon 
which  the  acquiescence  of  Towle  in  the  division  of  interests  between 
him  and  Hammond  in  the  partnership  of  George  H.  Hammond  &  Co. 
from  1877  to  1881  was  secured.  We  have  proceeded  on  the  assump- 
tion made  by  counsel  for  complainant  that  Towle  had  no  knowledge 
whatever  of  the  entries  upon  the  books, — ^no  knowledge  whatever 
of  the  basis  upon  which  the  actual  division  of  profits  was  made  dur- 
ing the  partnership.  Counsel  argued  that  Towle  was  an  unlettered 
man,  and  not  a  man  of  business,  and  was  completely  under  the  con- 
trol of  Hanmiond.  The  evidence  shows  that  Towle  was  engaged  in 
large  business  ventures  outside  of  the  business  of  Hammond  &  Co. 
He  was  engaged  in  the  sale  of  general  merchandise,  and  in  the  lum- 
ber business;  he  was  president  of  the  First  National  Bank  of  Ham- 
mond; he  was  in  the  real-estate  business;  he  was  mayor  of  Ham- 
mond; trustee  of  the  township;  had  a  large  interest  in  a  distillery, 
in  a  spring  manufacturing  business,  in  a  carriage  factory,  in  a  steel- 
making  plant,  in  a  foundry,  and  in  the  oil  business.  He  kept  such 
books  as  were  kept  at  Hammond,  and  seems  to  have  been  quite  suc- 
cessful in  the  management  of  all  his  ventures.  This  would  seem 
strongly  to  refute  the  claim  that  he  was  a  mere  puppet  in  the  hands 
of  Hammond. 

The  bill  avers,  and  counsel  claim,  that  the  division  of  interests 
after  the  death  of  Plummer  between  Hammond,  Ives,  and  Towle 
was  two-fifths  to  Hammond,  two-fifths  to  Ives,  and  one-fifth  to  Towle. 
If  we  understand  it,  this  attempt  to  increase  the  interest  of  Ives, 
beyond  what  the  books  showed  him  to  have  had  between  1873  and 
1877,  is  to  increase  the  amount  for  which  Hammond  was  account- 
able to  Towle  by  increasing  the  amount  of  the  Ives  interest  in  the 
business  and  the  profits  therefrom.  We  must  presume  that  Ives 
knew  what  his  interest  in  the  business  was  after  Plummer.4retired^ 
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Allen,  Ives'  brother-in-law  and  representative  in  the  business,  kept 
the  books,  and  from  1873  to  1877  there  were  divisions  of  the  profits 
made  as  often  as  once  a  year,  and  in  that  division  Hammond  was 
credited  with  seven-fifteenths,  Ives  with  five-fifteenths,  and  Towle 
with  three-fifteenths.  When  Ives'  assignee  came  to  file  his  bill  for 
an  accomiting  against  the  solvent  partners,  he  averred  that  Ives' 
interest  was  only  five-fifteenths,  and  this  was  admitted  by  Ham- 
mond. Ives  was  an  active  business  man,  who  lived  in  Michigan, 
and  may  be  presumed  to  have  known  what  the  books  contained. 
He  never  claimed  more  than  one-third  interest,  and  it  would  seem 
absurd  for  Towle  now  to  attempt  to  establish,  that  his  interest  was 
larger  than  Ives  himself  claimed  it  to  be. 

Towle  seeks  to  recover  from  Hammond's  estate  his  distributive 
share  of  the  amount  drawn  by  Hammond  as  salary.  He  testifies 
that,  when  the  firm  of  Hammond,  Plummer  &  Co.  was  formed,  it 
was  agreed  that  Hammond  and  Ives  were  to  receive  no  salary,  but 
that  Plummer  and  Towle  were  to  be  paid  one.  The  books  kept  by 
Ives  show  that  from  the  organization  of  the  firm  Hammond  received 
a  salary,  and  Ives  did  not.  CJertainly,  then,  Ives  understood  the 
agreement  to  be  that  Hammond  should  draw  a  salary;  and  we  may 
presume  that  Plununer  knew  what  the  books, showed,  and  acquiesced 
in  Hammond's  salary.  Without  proof  to  support  it,  we  cannot 
assume  that  Plummer  was  so  densely  ignorant  of  the  partnership 
affairs  as  Towle  testifies  that  he  himself  was.  On  Towle's  unsup- 
.  ported  statement,  inconsistent  as  it  is  with  the  books  and  with  Ives' 
and  Plummer's  conduct,  we  cannot  hold  that  his  claim  as  to  Ham- 
mond's salary  has  been  sustained. 

As  to  the  amount  charged  to  the  complainant  by  payment  to 
Myrick  of  |5,200,  we  have  no  doubt  that  this  is  offset  by  a  credit  to 
complainant  of  the  same  amount.  There  is  every  probability  that 
the  credit  was  included  in  a  larger  lump  credit  denominated  in  the 
books  the  "pay-roll  account."  Upon  cross-examination,  the  com- 
plainant, in  effect,  admitted  that  this  was  the  probability.  Myrick's 
failure  to  recall  the  receipt  of  the  money  at  this  date,  more  than  two 
decades  before,  when  it  is  conceded  that  he  did  receive  money  to 
make  purchases  of  cattle  at  some  time,  is  not  a  successful  impeach- 
ment of  the  account,  which  in  every  other  respect  is  entirely  ac- 
curate. 

The  charge  against  the  defendant  of  |20,000  because  of  an  over- 
credit  of  f  100,000  on  refrigerator  car»  is  not  fully  explained,  but, 
as  the  books  show  that  the  other  partners,  Hammond  and  Ives,  were 
each  charged  their  proper  share  of  the  f  100,000,  it  certainly  worked 
no  injustice  as  between  the  partners. 

Upon  the  merits  of  the  case,  upon  aU  the  evidence,  competent 
and  incompetent,  we  are  convinced  that  Hanmiond  decdt  justly  with 
Towle,  and  was  the  chief  instrumentality  in  laying  the  foundation  of 
complainant's  fortune.    The  decree  dismissing  the  bill  is  affirmed. 
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RED  BIVBB  LINE  y.  SMITH  et  aL 

(Circuit  Court  of  Appeals,  Flf tb  Circuit    February  13,  190O.)f 

No.  882. 

L  Master  and  Sbrtant— Steamboats— Negligence. 

The  fact  that  the  work  of  unloading  cotton  from  a  barge  onto  a  steam- 
boat engaged  in  the  river  trade  on  the  Mississippi  was  carried  on  after 
dark,  and  while  the  boat  was  moving  down  the  river,  and  that  the  mate 
was  hurrying  up  the  work,  does  not  show  negligence  on  the  part  of  the 
owners  of  the  steamboat,  since  it  is  the  common  practice  and  duty  of  the 
masters  and  crews  of  boats  engaged  in  the  river  trade  to  push  their  em- 
ployment, and,  when  called  for,  to  receive,  deliver,  and  stow  freight  at 
night  as  well  as  In  the  dajrtlme. 
2,  Same— Assumption  op  Risks.* 

The  risks  attendant  on  service  on  a  steamboat  engaged  In  the  river  trade 
on  the  Mississippi,  being  well  known  to  the  people  employed,  are  assumed 
by  the  crew. 
8.  Same— Failure  op  Electrio  Lights. 

The  owner  of  a  steamboat  engaged  In  the  river  trade  on  the  Mississippi 
is  not  liable  for  the  death  of  a  servant  who  fell  overboard  while  unload- 
ing cotton  at  night  from  a  barge  onto  the  steamboat,  because  of  the  failure 
of  the  electric  lights,  which  was  not  shown  to  have  been  the  fault  of  the 
owners  or  the  master,  #but  was  an  incident  common  to  the  employment 
of  such  lights,  where  the  lard-oil  hand  lanterns  furnished  as  a  substitute 
were  the  best  that  could  be  obtained,  and  formerly  were  considered  fully 
sufficient  for  the  purpose. 
4.  Same— Failure  to  Furnish  StaginOw 

Where  the  use  of  staging  or  connecting  planks  in  transferring  cotton 
from  a  barge  to  a  steamboat  was  neither  customary  nor  practical,  the 
failure  to  furnish  such  staging  was  not  negligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

This  is  an  action  in  personam  brought  by  Johanna  Smith,  widow,  and  J.  H. 
Smith,  half-brother,  of  John  Smith,  deceased,  against  the  Red  River  Line,  a 
Louisiana  corporation,  owner  of  the  steamboat  Electra,  for  subtraction  of 
wages,  and  to  recover  damages  for  the  death  of  the  said  John  Smith,  who  lost 
his  life  on  the  night  of  the  12th  of  December,  1897,  by  falling  overboard  from 
the  steamboat  Electra  and  drowning.  During  the  month  of  December,  1897, 
the  Electra  was  employed  in  the  Red  river  trade,  carrying  freight  and  pas- 
sengers to  and  from  the  port  of  New  Orleans.  John  Smith  was  shipped  and 
employed  on  board  the  Electra  as  a  roustabout,  at  the  wages  of  $13  per  week. 
The  third  article  of  the  libel  charges:  "That  on  the  said  12th  day  of  December, 
1897,  while  the  said  steamboat  was  so  descending  Red  river,  three  miles  this 
side  of  Black  river,  and  was  on  her  way  to  the  port  of  New  Orleans,  on  her 
said  voyage,  she  was  receiving  cotton  from  a  barge  which  was  brought  along- 
side of  her,  and  the  said  cotton  was  being  unloaded  from  the  said  barge  onto 
the  said  steamboat  Electra  while  said  steamboat  proceeded  on  her  said  voyage, 
and  without  stopping.  The  transfer  of  said  cotton  from  the  said  barge  onto  the 
said  steamboat  was  so  being  made  by  the  said  John  Smith  and  other  members 
of  the  crew  of  the  said  steamboat  under  the  direction  of  the  said  mate  of  the 
said  steamboat,  who  was  driving  the  said  crew  and  the  said  John  Smith,  and 
compelling  them  and  the  said  John  Smith  to  work  with  great  haste  in  rolling 
with  their  hands  the  bales  of  cotton  from  said  barge  onto  the  said  steamboat. 
That  the  night  was  dark,  and  it  was  difficult  to  see  sufficiently  to  prevent 
falling  Into  the  river  between  the  said  barge  and  the  said  steamboat.  That 
the  lighting  apparatus  of  the  said  steamboat  had  Just  previously  broken  down, 
and  was  not  In  working  condition,  and  no  lights  were  supplied  where  said 
transfer  of  said  cotton  from  said  barges  to  said  steamboat  was  bejnfr  mad< 
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I  until  the  said  Jobn  Smith  fell  overboard  and  was  drowned.    That  when  said 

I  steamboat,  with  the  said  barge  alongside  of  her,  readtied  a  point  on  Red  riyer, 

I  on  the  said  night  of  the  12th  of  December,  1887,  about  three  miles  below 

I  Black  river,  and  while  the  said  mate  was  so  directing  the  crew  of  the  said 

I  steamboat  and  the  said  John  Smith  in  the  loading  of  the  said  cotton  upon  the 

I  said  steamboat  from  the  said  barge,  and  while  the  said  mate  was  driving  the 

'  said  crew  and  the  said  John  Smith,  and  compelling  them  and  the  said  John 

Smith  to  work  with  great  haste,  and  the  said  steamboat  was  running  at  her 
usual  rate  of  speed,  she  swung  around  the  bend  of  the  river,  and  as  she  did 
so  the  barge  swung  out  from  the  steamboat;  and  at  that  moment  the  said  John 
Smith  turned  the  bale  of  cotton  which  he  was  rolling,  so  as  to  place  it  upon 
the  steamboat. from  the  said  barge,  and,  owing  to  the  darlmess  of  the  night 
'  and  the  want  of  light,  he,  the  said  John  Smith,  endeavoring  to  step  from  the 

barge  onto  said  boat,  as  he  and  the  rest  of  the  crew  had  been  doing,  and  not 
being  able  to  see  the  space  which  then  existed  between  the  said  barge  and  the 
said  steamboat,  fell  overboard  into  the  river  and  was  drowned;  the  said  mate 
of  the  said  steamboat  being  at  the  time  in  charge  of  and  directing  the  said 
unloading  from  said  barge,  and  the  loading  upon  said  steamboat,  of  said  cotton, 
and  was  so  driving  the  said  crew  and  the  said  John  Smith,  and  requiring  them 
'  to  work  with  great  haste  and  without  light.'*    The  fourth  article  of  the  libel 

I    .  is  much  to  the  same  import,  but  charges  that  the  barge  was  not  sufficiently 

and  securely  lashed;    no  connecting  planks  or  other  guards  were  supplied  to 
prevent  the  space  between  the  barge  and  the  steamboat  while  the  transfer  of 
cotton  was  being  made;    that  the  mate  and  officers  were  recldess  in  urging 
j  haste  in  the  work;'  and  that  the  steamboat  was  in  fault  for  not  providing  suf- 

ficient lights.  The  fifth  article  of  the  libel  charges  the  officers  of  the  steamboat 
with  neglecting  to  use  proper  efforts  to  rescue  and  save  the  life  of  said  John 
Smith.  And  the  sixth  article  charges  that  after  Smith  fell  in  the  river  he 
called  for  assistance,  and  was  not  drowned  for  some  time  thereafter,  diuring 
I  which  period  of  time  he  suffered  agony  of  mind,  fear,  and  torture,  and  finally 

sank,  with  a  full  consciousness  of  the  fate  to  which  he  was  doomed;    and 
I  further  charges  the  officers  of  the  steamboat  with  not  making  adequate  efforts 

I  to  rescue  the  said  John  Smith,  and  alleges  that  the  Red  River  Line  is  liable  for 

the  suffering  of  said  Smith  prior  to  his  death,  as  well  as  for  his  loss  of  life, 
and  further  liable  for  balance  of  wages  due  him,  but  no  amount  is  averred. 
The  answer  admits  the  employment  of  the  said  Smith  on  the  Electra,  and  the 
time  and  location  of  the  accident,  but  avers  that  the  barges  were  securely, 
safely,  and  closely  fastened  to  the  steamboat  It  admits  that  the  loading  was 
done  by  the  crew^  including  the  said  Smith,  under  the  direction  of  the  proper 
officer  of  the  steamboat,  both  at  the  various  landings  and  while  running,  during 
the  night  of  the  said  12th  of  December,  1897.  It  avers  that  competent  and 
sufficient  lights,  ample  in  number,  were  had  and  used  upon  the  steamboat 
during  the  said  night,  and  avers  that  during  the  day  and  night  the  said  Smith 
had  been  engaged  hi  making  the  transfer  of  cotton  from  the  barges  to  the 
steamboat,  and  had  become  acquainted  with  the  location,  and  the  duties  incum- 
bent upon  him,  and  the  risks  which  he  was  running,  and  that  the  steamboat 
and  its  officers  were  not  at  fault  The  answer  also  avers  that  no  fault  existed 
on  the  part  of  the  steamboat  in  its  equipment,  apparatus,  or  numagement;  that 
it  is  impossible  and  unknown  on  vessels  lashed  together  to  keep  connecting 
planks  or  guards  between  the  two;  that  no  haste  was  ordered,  required,  or 
had,  and  the  duties  performed  by  said  Smith  at  the  time  he  lost  his  life  were 
fhose  which  were  usual,  proper,  and  customary,  etc.  The  answer  further  de- 
nies that  the  steamboat  at  the  time  of  the  accident  was  running  at  the  regu- 
lar rate  of  speed,  and  avers  that  she  was  running  under  a  very  low  rate  of 
speed;  that  the  engines  had  been  slowed  down  before  reaching  the  point 
at  which  the  accident  occurred,  and  at  the  time  of  its  occurrence  the  steamboat 
was  simply  floating  with  the  current  And  the  answer  avers  that  when  the 
said  Smith  fell  into  the  river  the  yawl  of  the  steamboat  was  Immediately  low- 
ered, and  proper  search  made  for  the  man,  but  without  avail,  and  "that  immedi- 
ately thereafter  the  said  steamboat  was  tied,  to  the  bank  of  the  river,  to  await 
the  rising  of  the  moon,  to  make  further  search  and  examination,  and  to  fur- 
ther navigate  the  said  river  without  accident  or  detriment  to  the  said  steam- 
boat, its  barges  or  crew.    And  the  answer  avers  that  the  wages  due  to  the 
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said  Smith  at  the  time  of  the  accident  amounted  to  only  $10,  which  It  Is  averred 
was  tendered  to  libelants,  and  Is  pot  In  deposit  as  a  tender  in  this  suit."  On 
hearing,  the  district  court  decreed  that  ''the  libelants,  Johanna  Smith,  widow  of 
John  Smith,  deceased,  and  J.  H.  Smith,  do  have  and  recover  of  and  from  the 
Red  River  Line,  respondent,  the  sum  of  three  thousand  dollars,  and  all  costs 
of  suit."  After  vainly  endeavoring  to  obtain  a  new  trial,  the  respondent  sued 
out  this  api>eal. 

W.  S.  Benedict,  for  appellant. 
J.  Ward  Gurley,  for  appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  assigned  as  error  that  neither  under  the  law  of  Louisiana  nor 
in  admiralty  is  there  any  survivorship  to,  or  right  of  action  in,  the 
libelants,  or  either  of  them,  under  the  circumstances  set  forth  in  the 
libel  and  proofs.  There  is  a  very  grave  doubt  whether  the  libelant 
J.  H.  Smith,  brother  of  the  deceased,  John  Smith,  can  maintain 
an  action  for  damages  for  the  unlawful  death  of  the  said  John 
Smith.  The  libel  pretends  to  be  for  the  recovery  of  wages  due  the 
said  John  Smith,  and  for  certain  damages  accruing  to  the  said  John 
Smith  personally,  by  reason  of  his  sufferings  while  drowning;  and 
it  is  conttoded  that,  as  these  damages  accrue  to  the  estate  of  John 
Smith,  his  heirs  can  maintain  an  action.  So  far  as  the  action  is 
for  wages,  the  sum  due  was  tendered  in  court,  but  no  specific  action 
was  taken  in  relation  thereto.  The  decree  rendered  below  does  not 
show  that  any  part  thereof  was  for  wages  due  the  said  John  Smith, 
or  for  damages  due  his  estate.  The  right  of  the  libelants,  as  heirs, 
to  recover  either  wages  or  debts  due  the  estate  of  John  Smith,  would 
have  been  adversely  settled  upon  an  exception.  However,  the  ob- 
jection now  assigned  was  not  made  in  the  court  below,  and,  from 
the  view  we  take  of  the  casie  on  the  merits,  it  is  unnecessary  to 
pass  upon  the  said  assignment,  and  we  decide  nothing  in  regard 
thereto. 

The  evidence  submitted  on  the  hearing  establishes  that  John 
Smith,  deceased,  was  regularly  shipped  and  employed  as  a  roust- 
about on  the  stem-wheel  steamboat  Electra,  then  navigating  the 
Mississippi  river  and  tributaries;  and  at  7  o'clock  p.  m.  of  the  12th 
of  December,  1897,  when  the  Electra,  with  a  barge  load  of  cotton 
in  tow,  was  descending  the  Red  river,  the  said  John  Smith  lost  his 
life  by  falling  overboard  and  drowning.  The  night  was  dark.  It 
was  known  that  there  were  many  and  dangerous  bends  in  the  river. 
The  electric  lights  with  which  the  steamboat  was  provided  were 
broken  down  and  could  not  be  used,  and  in  lieu  thereof,  and  to  fur- 
nish light  for  the  transfer  of  the  cotton  from  the  barge  to  the  boat, 
lard-oil  hand  lanterns  were  supplied  and  used,  which,  while  in- 
ferior to,  and  a  poor  substitute  for,  the  electric  lights,  were  the 
best  lights  that  could  be  furnished  under  the  circumstances,  and 
the  same  kind  of  lights  as  were  used  on  all  steamboats  carrying 
cotton  prior  to  the  introduction  of  electric  lights.  In  fact,  the 
use  of  coal  oil  was  prohibited  to  boats  carrying  cotton,  by  the  un- 
derwriters.   On  account  of  the  low  state  of  water  in  the  river,  the 
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method  of  brining  the  cotton  out  of  Bed  river  was  to  load  the  same 
on  barges,  which  were  towed  by  the  steamboat  to  deeper  water, 
and  then  the  cotton  was  transferred  from  the  barge,  and  regularly 
loaded  on  the  boat.  On  this  occasion  the  steamboat  had  two  barges 
in  tow,  one  on  each  side,  each  nearly  as  long  as  the  steamboat. 
They  were  as  closely  and  securely  lashed  to  the  steamboat  as  the 
nature  of  the  case  permitted, — with  head  line,  breast  line,  stern 
line,  and  tow  line.  Although  as  securely  lashed  as  the  case 
would  permit,  on  account  of  the  stretching  of  lines  whenever  the 
boat  entered  the  bend  or  rounded  the  same,  the  barges  would  swing 
out,  first  at  the  bow,  and  afterwards  at  the  stern,  the  distance  of 
18  inches  to  2  feet.  At  the  time  in  question  the  steamboat  was 
rounding  a  bend,  but  she  was  under  no  headway, — merely  keeping 
straight  in  the  stream  and  floating.  In  transferring  cotton  from 
the  barge  to  the  boat,  no  stage  planks  were  used.  Although  the 
business  carried  on  as  above  is  of  long  standing,  there  is  no  proof 
in  the  record  of  any  custom  to  use  stage  planks  on  such  occasions. 
What  proof  there  is  is  to  the  contrary  of  such  usage,  and  the  rea- 
sons given  for  not  using  stage  planks  appear  to  be  satisfactory. 
The  customary  method  of  unloading  cotton  from  barges  was,  as 
shown  by  the  evidence  of  the  master  of  the  Electra,  as  follows: 

**Q.  Did  yon  have,'  or  is  it  customary  to  have,  in  unloading  from  barges  onto 
the  boat,  staging  between  the  two?  A.  No,  sir.  Q.  Why?  A.  Because  It  is 
always  one  or  the  other:  The  cotton  on  the  barge  will  be  higher  than  the  cot- 
ton on  the  boat,  or  the  boat's 'Cotton  will  be  higher  than  the  cotton  on  the 
barge.  Therefore  we  can't  use  them.  Q.  V^hat  is  the  method  pursued  in  tak- 
ing the  cotton  from  the  barge  onto  the  boat?  A.  We  roll  it  as  long  as —  Dump 
it  off  onto  the  boat  as  long  as  we  can.  Or.  if  it  is  on  a  level,  we  roll  it  from 
the  barge  to  the  boat;  and,  after  it  gets  too  low  below  the  boat  to  roll  or 
dump  it  on  there,  why,  we  ship  it  with  the  capstafi.  Q.  Have  yon  any  em- 
ployes at  the  same  time  on  board  the  boat,  and  for  what  purpose,  in  connec- 
tion with  the  cotton,  at  the  same  time  that  men  are  roUing  the  cotton  off  the 
barge  to  the  boat?  A.  Yes,  sir;  we  have  from  four  to  six  men  stowlug  the 
cotton.  Q.  How  long  have  you  been  steamboating?  A.  I  have  been  steam- 
boating  ever  since  I  was  13  years  old,  and  I  am  44  years  old." 

And  this  evidence  is  not  contradicted. 

John  Smith  fell  overboard  and  was  drowned  while  cotton  was 
being  transferred  from  the  barge  to  the  steamboat^  but  exactly  how 
he  fell  overboard  is  uncertain.  The  libel  charges  that  he  was  roll- 
ing cotton  from  the  barge  to  the  steamboat,  and,  owing  to  the  dark- 
ness,— want  of  light, — ^he,  the  said  John  Smith,  in  endeavoring 
to  step  from  said  barge  onto  said  boat,  as  he  and  the  rest  of  the 
crew  had  been  doing,  and  not  being  able  to  see  the  space  which 
then  existed  between  the  said  barge  and  the  said  steamboat,  fell 
overboard  into  the  river  and  was  drowned.  Edward  Boss,  roust- 
about, for  the  libelants,  testifies  that,  "In  jumping  down  from  the 
barge  to  the  boat.  Smith  did  not  jump  far  enough,  and  went  into  the 
river."  Jeff  Henry  Smith,  one  of  the  libelants  in  this  case,  says 
that  '^the  barge  swung  out  from  the  boat  as  John  Smith  was  roll- 
ing a  bale  of  cotton  from  the  barge  to  the  boat;  and,  by  way  of 
being  rushed,  and  no  light  at  all,  he  goes  in  this  hole  between  the 
boat  and  the  barge."  Charlie  Hughes,  roustabout,  for  libelants, 
says  that  ''the  barge  swung  out,  and  Smith  tumbled  and>  went . 
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overboard.**  Heywood  StephenB,  another  witness  for  libelants,  says 
that  '*the  night  was  dark.  The  mate  was  rushing  them^  and  Smith 
could  not  see.  He  stepped  backwards  overboard."  James  W. 
Doubleau,  porter  of  boat,  for  libelants,  says  that  "the  barge  swung 
out,  and,  in  stepping  from  one  bale  to  another,  John  Smith  missed 
the  bale,  and  went  in  between  the  barge  and  the  boat,  and  fell 
into  the  river."  George  Hawkins,  roustabout,  for  the  respondent, 
says  that  "Smith  was  careless, — stepping  and  not  looking, — and  fell 
in  between  the  barge  and  the  boat."  George  McCutcheon,  roust- 
about, for  respondent,  says:  "John  Smith  rolled  a  bale  of  cotton  off 
the  barge  to  me,  and  I  put  my  hook  in  the  bale,^ — took  it  away 
from  him;  and,  as  he  turned  it  loose,  he  turned  around,  turned 
away  from  me,  and  then  stepped  down  between  the  boat  and  the 
barge.  He  was  actually  crossing  over  from  the  barge  onto  the 
boat  He  had  one  foot  on  the  barge  and  one  foot  on  the  boat,  and 
when  he  fell  he  was  returning  to  the  barge."  When  Smith  fell  in 
the  river,  it  appears,  he  went  with  the  current,  ahead  of  the  boat. 
As  soon  as  the  alarm  was  given,  which  was  immediate,  his  cries 
being  heard  ahead  of  the  boat,  attempts  were  made  to  throw  him 
a  head  line;  and  as  soon  as  it  could  be  done,  under  the  circum- 
stances, a  yawl  was  lowered,  and  search  made  for  him,  but  without 
avail.  It  is  not  disputed  that  the  steamboat  Electra,  when  she 
started  on  the  voyage  in  question,  was  staunch  and  strong,  fully 
manned  and  equipped,  and  fully  supplied  with  all  the  appliances 
required  by  law,  or  usual  to  boats  engaged  in  her  trade.  The  neg- 
ligence assigned  as  resulting  in  the  death  of  John  Smith  is  that  the 
work  of  unloading  the  barge  was  carried  on  after  dark,  and  while 
the  boat  was  moving  down  the  river;  that  the  lights  furnished 
were  insufficient;  that  the  mate  was  hurrying  up  the  work;  and 
that  no  stage  planks  were  used  between  the  barge  and  the  boat. 
It  is  not  only  the  common  practice,  but  it  is  the  duty,  of  the  masters 
and  crews  of  boats  engaged  in  the  river  trade,  to  push  their  employ- 
ment, and,  when  called  for,  to  receive,  deliver,  and  stow  freight  at 
night  as  well  as  in  the  daytime.  The  risks  attendant  upon  such 
service  are  well  known  to  the  people  employed,  and  are  assumed 
by  all  hands  composing  the  crew.  The  failure  of  the  electric  lights 
is  not  shown  to  have  been  the  fault  of  the  owners,  or  even  of  the 
master,  but  was  an  incident  common  to  the  employment  of  such 
lights.  The  lights  furnished  as  a  substitute  were  the  best  that 
could  be  obtained, — formerly  were  considered  as  fully  suflftcient  for 
the  purpose;  and  we  think  no  negligence,  particularly  on  the  part  of 
the  owners,  can  be  deduced  from  using  them.  We  have  already 
shown  that  the  use  of  staging  in  transferring  cotton  from  barge  to 
hoat  is  neither  customary  nor  practical.  Under  the  circumstances, 
we  are  unable  to  hold  that  the  owners  of  the  Electra  were  guilty  of 
any  fault  resulting  in  the  death  of  John  Smith.  No  negligence  on 
their  part  for  which  they  were  responsible  is  shown,  but  the  case 
does  show  that  all  the  matters  complained  of  were  customary  perils 
of  navigation,  which  John  Smith  necessarily  assumed  when  he  shipped 
on  the  steamboat.  Howes  v.  The  Ked  Chief,  15  La.  Ann.  321,  is  not 
applicable  here.    That  suit  was  to  recover  the  value  of  a  hijrad  slave, . 
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and  was  ruled  on  the  law  of  bailment,  instead  of  on  maritime  law. 
The  decree  of  the  district  court  is  reversed^  and  the  cause  is  remand- 
ed,  with  instructions  to  dismiss  the  lil^l. 


HALSBY  ▼.  BIBD  et  aL 
(Olrcoit  Court  of  Appeals,  Fourtli  Circuit    February  6,  1900.) 

No.  286. 

!•  Faotors— PowBB  TO  Plbdgb. 

A  factor  cannot  pledge  the  goods  consigned  to  him,  as  his  own,  for  his 
indivlduai  debt,  though  he  has  an  Interest  in  the  goods  by  reason  of  ad- 
vances made  thereon  by  him. 

a   SaHB — CONVBBSIOK. 

The  hypothecation  by  a  factor  of  the  goods  of  his  consignor,  for  his  in- 
dividual debt,  which  is  in  excess  of  his  advances  to  and  charges  against 
the  consignor,  malces  him  bound  to  account  to  the  consignor  for  the  whole 
amount  received  on  such  hypothecation. 

a  Saiob. 

A  factor,  who  hypothecates  the  goods  of  his  consignor  for  his  own  in- 
dividual debt,  thereby  disposing  not  only  of  his  own  special  interest  there- 
in, but  also  of  the  whole  property,  by  use  of  the  symbols  of  title,  so  that 
any  surplus  which  might  arise  from  the  sale  of  the  goods  in  excess  of  the 
amount  necessary  to  recompense  the  factor  for  his  advance,  and  to  sat- 
isfy aU  charges  against  them,  would  go  to  others  than  the  consignor,  and 
not  be  available  for  remittance  to  the  consignor  in  due  course  of  business, 
is  liable  to  the  consignor  for  the  value  of  the  goods  at  the  time  he  so  dis- 
posed of  them,  free  from  charges  made  against  the  goods  subsequent  to 
the  hypothecation,  including  commissions  and  charges  on  subsequent 
sales. 
Brawley,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Virginia. 

J.  D.  Horsley  and  John  W.  Daniel,  for  plaintiff  in  error. 
P*  S.  Kirkpatrick,  for  defendant  in  error. 

Before  GOFP,  Circuit,  Judge,  and  MORRIS  and  BRAWLEY,  Dis- 
trict Judges. 

(K)FP,  Circuit  Judge.  The  facts  which  we  deem  it  necessary  to 
state,  bearing  on  the  questions  raised  by  the  pleadings  and  dis- 
cussed by  counsel,  are  as  follows:  Stephen  P.  Halsey,  a  tobacco- 
nist of  Lynchburg,  Va.,  shipped  to  Walter  Bird,  a  conimission  mer- 
chant doing  business  in  London,  England,  under  the  style  of  Walter 
Bird  &  Co.,  1,148  tierces  of  Virginia  leaf  tobacco,  the  first  shipment 
of  the  consignment  being  made  on  April  4,  1891,  and  the  last  on 
April  9,  1892.  There  had  been  other  dealings  between  the  parties, 
relating  to  certain  shipments  of  tobacco  in  preceding  years,  and 
Halsey  claimed  that  Bird  was  indebted  to  him  in  a  considerable 
sum  of  money  at  the  time  the  first  shipment  of  the  last  consignment 
was  made.  Upon  the  new  shipments,  as  on  those  previously  made, 
Halsey  drew  drafts  on  Bird  for  such  advances  as  were  considered 
proper,  and  when  the  tobaccos  had  all  been  sold  a  controversy 
aroise  as  to  the  final  settlements,  which  resulted  in  the  institution 
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of  this  suit  bj  Bird  against  Halsey  in  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Virginia.  This  action  is  trespass 
on  the  case,  in  assumpsit.  The  defendant  below,  in  addition  to  the 
general  issue,  pleaded  specially,  in  substance,  that  the  plaintiff  be- 
low did  not  faithfully  and  diligently  endeavor  to  sell  the  tobacco 
consigned  to  him,  and  did  not  sell  the  same  for  the  best  prices 
that  could  have  been  obtained,  and  did  not  honestly  account  for 
th^  proceeds  of  sales  actually  made,  and  that  he  wrongfully  appro- 
priated the  tobacco  to  his  own  use,  by  hypothecating  the  same  for 
his  own  debts.  The  defendant  in  his  said  pleas  also  set  up  a  counter? 
claim  against  Bird  for  damages  on  account  of  the  injuries  com- 
plained of.  On  these  pleas  issue  was  joined,  and  the  case  was  tried 
to  a  jury,  which  found  for  the  plaintiff,  on  which  finding  the  court 
below  entered  judgment  against  Halsey  for  f20,000,  with  interest 
thereon,  and  costs  of  suit.  During  the  trial  many  exceptions  were 
noted  to  the  rulings  of  the  o^urt,  and  to  the  instructions  as  given 
and  refused;  but  we  do  not  find  it  necessary  to  consider  all  of  them, 
as  the  disposition  we  make  of  the  main  questions  involved  will 
doubtless  eliminate  the  others  from  the  further  proceedings  herein 
that  we  find  it  our  duty  to  direct 

The  plaintiff  in  error  claims  that  the  court  below  erred  in  refusing 
to  give  to  the  jury  the  three  following  instructions  asked  for  by  his 
counsel: 

'*The  court  Instructs  the  Jury  that  If  they  believe  from  the  evidence  that 
Halsey  consigned  to  Bird,  for  sale  by  him  as  a  commission  merchant,  the 
tobacco  in  controversy,  and  that  said  Bird  hypothecated  the  tobaccos  of  said 
Halsey  to  secure  money  borrowed  by  said  Bird,  without  said  Halsey's  consent, 
such  hypothecation  was  a  conversion  by  Bird  of  Halsey's  tobacco  to  his  own 
use,  and  he  was  immediately  upon  such  conversion  liable  to  said  Halsey  for 
the  value  of  said  tobacco  at  the  time  of  the  conversion;  and,  further,  that  the 
right  of  a  commission  merchant  to  assign  a  debt  due  to  him  by  his  principal 
is  different  in  law  from  the  hypothecation  of  his  principal's  goods  to  secure  the 
commission  merchant's  debts,  and  the  court  is  now  dealing  with  hypotheca- 
tion by  a  commission  merchant  without  transferring  the  debt  due  him  for 
advances."* 

'*If  the  Jury  believe  from  the  evidence  that  the  plaintiff  Walter  Bird  wrong- 
fully hypothecated  the  tobaccos  of  S.  P.  Halsey  for  a  debt  of  his  own,  and  that 
such  debt  was  in  excess  of  his  advances  and  charges  to  Halsey,  he  is  bound  to 
account  for  the  whole  amount  received  upon  such  hypothecation,  and  must  be 
taken  to  have  sold  the  tobaccos  for  such  amounts;  and  he  cannot  recover  in 
this  action  without  first  accounting  to  Halsey  respecting  such  hypothecation, 
and  accounting  for  the  whole  amount  received  thereon." 

**If  the  Jury  believe  from  the  evidence  that  Walter  Bird,  in  hypothecating 
the  tobaccos  of  Halsey,  disposed  not  only  of  his  own  special  interest  therein, 
but  disposed  also  of  the  entire  property  therein,  by  use  of  the  symbols  of  title, 
and  that  any  surplus  which  might  arise  from  the  sales  of  said  tobaccos  over 
and  above  the  amount  necessary  to  discharge  in  full  the  advances  made  there- 
on by  Bird,  and  aU  charges  made  against  it,  would  go  to  others  than  the  con- 
signor, and  not  be  available  for  remittance  to  Halsey  in  due  course  of  busi- 
ness, then  and  in  that  event  the  Jury  should  regard  the  transaction  as  the 
conversion  of  said  tobacco  to  his  own  use  by  Bird,  and  treat  it  as  then  fairly 
disposed  of,  as  between  Halsey  and  himself;  and.  If  the  Jury  so  believe  from 
the  evidence.  Bird  is  liable  to  Halsey  for  the  value  of  said  tobaccos  at  the 
time  he  so  disposed  of  them.  All  charges  made  against  the  tobaccos  subse- 
quent to  the  times  of  hypothecation  must  be  stricken  from  the.  account  feigainst 
Halsey,  including  commissions  and  charges  upon  the  subsequent  sales  of  t«>- 
bacco  by  either  Bird  or  the  bank  or  its  agents."  ^^  -^ 
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The  court  below  refused  to  give  these  instructions  as  asked  for, 
but  in  lieu  thereof  gave  the  following: 

"Tljie  court  instructs  the  Jury  that  if  they  believe  from  the  evidence  that 
Halsey  consigned  to  Bird,  for  sale  by  him  as  a  commission  merchant,  the  to- 
baccos In  controversy,  and  that  said  Bird  had  no  interest  In  said  tobacco  by 
reason  of  advances  made  by  him  to  Halsey,  and  that  said  Bird  hypothecated 
the  tobacco  of  said  Halsey  to  secure  money  borrowed  by  said  Bird,  without 
said  Halsey's  consent,  then  such  hypothecation  was  a  conversion  by  Bird  of 
Halsey's  tobacco  to  his  own  use,  and  Bird  was  immediately  upon  such  conver> 
slon  liable  to  said  Halsey  for  the  value  of  said  tobacco  at  the  time  of  conver- 
sion." 

"When  one  consigns  goods  to  his  agent  for  sale,  the  agent  has  no  right  to 
pledge  the  goods,  and,  if  he  pledges  them,  it  is  an  unlawful  abuse  of  his  posi- 
tion as  agent,  and  the  act  of  pledging  amounts  to  a  conversion.  But  when 
one  consigns  goods  to  his  agent,  and  ti^en  draws  on  those  goods  in  the  hands 
of  his  agent,  who  advances  the  money  by  cashing  the  draft,  the  simple  relation 
of  agent  and  consignor  becomes  changed,  and  the  agent  becomes  both  agent 
and  creditor  of  his  principal,  and  he  has  an  interest  In  the  goods  in  common 
with  his  principal.  The  consignor  is  the  legal  ovnier.  The  agent  has  a  quali- 
fied ownership  by  reason  of  'his  advances.  This  being  so,  if  the  agent  pledges 
the  goods,  he  has  a  right  to  pledge  them  to  the  extent  of  his  advances.  If 
these  advances  equal  the  value  of  the  goods,  then  his  principal  suffers  no  harm. 
If  the  advances  be  less  than  the  value  of  the  goods,  then,  to  the  extent  of  the 
difference  between  the  value  of  the  goods  and  the  amount  of  the  advances, 
the  principal  may  be  injured,  unless  the  agent  make  good  to  him  the  amount 
of  such  difference.  The  agent  then,  if  he  has  made  advances,  having  a  quali- 
fied interest  in  the  goods,  to  that  extent  can  hypothecate  them;  and  if  the  goods 
be  hypothecated,  and  during  the  hypothecation  be  sold  at  their  market  value, 
and  if  the  proceeds  are  applied  towards  the  payment  of  the  advances,  the  prin- 
cipal cannot  complain.  The  bare  fact  of  hypothecation,  if  it  brings  no  loss 
to  the  principal,  cannot  create  a  liability  on  the  part  of  the  agent." 

The  instructions,  as  presented  to  the  court  below  oy  counsel  for 
defendant,  were  intended  to  present  to  the  jury  the  law  relating 
to  commission  merchants  and  consignors,  as  that  law  was  found 
to  be  applicable  to  the  facts  before  them.  Did  the  court  below  err 
in  refusing  the  said  instructions  as  they  were  offered,  and  also  in 
giving  them  as  amended?  We  think  so,  for  the  following  reasons: 
^  A  commission  merchant  has  no  right  to  use  the  goods  of  his  con- 
signor as  if  they  were  his  own,  and  he  cannot  alienate  them  in 
the  adjustment  of  his  own  personal  debts,  unconnected  with  his 
advances  and  charges  on  them.  No  statute  that  we  are  aware  of 
gives  him  such  a  right,  commercial  customs  do  not  sanction  it,  and  , 
the  common  law  forbids  it.  The  consignor  places  his  goods  in 
the  hands  of  the  factor  to  be  sold,  and  the  latter  exceeds  his  au- 
thority when  he  hypothecates  or  pledges  them  for  advances  he  has 
made  thereon;  and  this  is  so  even  in  cases  where  the  consignor 
has  drawn  upon  the  factor  in  anticipation  of  the  sale.  If  the  factor 
pledges  the  goods  as  his  own,  he  by  such  act  appropriates  them 
to  his  own  use,  and  renders  himself  liable  for  their  value  as  of  the 
date  when  the  pledge  is  made.  The  factor  may  transfer  his  lien 
on  the  goods  existing  by  virtue  of  the  advances  made  by  him  to 
the  consignor,  and  also  for  proper  charges  due  to  him  on  the  same; 
but  this  must  be  done  under  certain  conditions  and  limitations^ 
with  express  notice  of  the  lien  to  the  party  to  whom  the  goods 
are  delivered,  and  with  the  right  on  the  part  of  the  factor  to  re- 
take them  into  his  custody  at  any  time  he  may  desire  to  do  so, 
or  when  he  may  be  instructed  to  sell  them.    It  has  long  been^  the     ? 
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doctrine  of  the  common  law  that  a  factor  cannot  pledge  as  secnrity 
for  the  payment  of  his  individual  debt  the  goods  consigned  to  him 
for  sale.  It  has  been  uniformly  so  held  in  tiie  courts  of  England, 
except  where  by  act  of  parliament  the  rule  has  been  changed  or 
modified,  and  it  is  the  law  in  the  United  States  where  special  legis- 
lation has  not  made  a  change.  To  pledge  the  goods  of  the  principal 
is  not  within  the  factor's  power,  and,  if  he  attempts  it,  his  act 
is  tortious  and  void.  Edw.  Bailm.  p.  117;  Story,  Ag.  §  113;  3 
Kent,  Comm.  p.  626;  Paterson  v.  Tash,  2  Strange,  1178;  Graham 
V.  Dyster,  2  Starkie,  20;  McCombie  v.  Davies,  6  East,  540,  7  East, 
5;  Queiroz  v.  Trueman,  3  Barn.  &  0.  342;  Brown  v.  McGran,  14 
Pet.  479,  10  L.  Ed.  550;  Warner  v.  Martin,  11  How.  208,  13  L.  Ed. 
667;  Benny  v.  Rhodes,  18  Mo.  147;  Allen  v.  Bank,  120  U.  S.  20,  7 
Sup.  Ot.  460,  30  L.  Ed.  573. 

A  factor  will  not  be  permitted  to  deliver  the  goods  of  his  prin- 
cipal in  satisfaction  of  his  own  debt,  nor  to  pledge  them  as  security 
for  his  individual  debts,  so  as  to  pass  the  title  thereto;  and  such 
conduct  on  the  part  of  the  factor  amounts  to  the  conversion  of  the 
goods  to  his  own  use,  and  renders  him  liable  to  his  consignor  for  the 
value  of  the  same  at  the  time  of  such  conversion.  In  order  to  pass 
the  title  to  the  goods,  they  must  be  sold  according  to  the  usages 
of  the  trade;  and,  if  sold  in  an  irregular  way,  the  title  will  not 
pass,  even  if  the  factor  should  have  a  lien  on  them  for  advances 
made  by  him.  Benny  v.  Rhodes,  18  Mo.  147;  Same  v.  Pegram, 
Id.,  191;  Bott  V.  McCoy,  20  Ala,  578;  Bigelow  v.  Walker,  24  Vt 
149;  Bowie  V.  Napier,  1  McOord,  1. 

The  fact  that  the  defendant  in  error  had  an  interest  in  the  to- 
baccos, by  reason  of  advances  made  thereon  by  him,  did  not  au- 
thorize him  to  pledge  the  same  for  his  individual  debts;  and,  there- 
fore, if  he  hypothecated  said  tobaccos  for  the  purpose  of  securing 
money  borrowed  by  him  individually,  such  hypothecation  amounted 
to  their  conversion,  and  rendered  him  liable  to  the  consignor  for 
their  value  at  the  time  of  such  conversion.  Under  such  circum- 
stances a  factor's  interest  is  only  a  qualified  one;  consisting  of  a 
lien  upon  the  goods  consigned  to  him,  for  the  amount  of  the  charges 
due  thereon,  and  also  for  the  advances  made  by  him  concerning 
the  same.  If  the  factor,  having  such  lien,  transfers  it  for  purposes 
of  his  own,  any  surplus  that  may  remain  after  discharging  such 
lien  from  the  proceeds  of  sale  is  clearly  the  property  of  the  con- 
signor. The  instructions  referred  to,  propounded  by  the  defend- 
ant below,  properly  stated  the  law  applicable  to  the  facts  of  this 
case  as  the  same  were  presented  to  the  jury,  and  should  have  been 
given,  in  substance,  at  least,  as  asked  for. 

The  other  assignments  of  error  do  not  impress  us  as  important, 
as  they  exist  only  because  of  questions  not  now  likely  to  arise  un- 
der the  law  that  will  be  then  applicable  when  the  case  is  again 
tried.  The  judgment  complained  of  will  be  reversed,  and  this  case 
will  be  remanded,  with  instructions  to  grant  the  plaintiff  in  error 
a  new  trial. 

BRAWLET,  District  Judge,  dissents. 
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PENNSYLVANIA  R.  CX>.  T.  MILLBB. 

(Oltcalt  Court  of  Appeals,  Third  Circuit    February  7,  1900.) 

No.  26. 

t  Railboads—Aootdbkts  at  Crossings— Evidence— Dibbction  op  Vbbdict. 
Where  plaintiff  was  struclp  by  a  train  while  driving  across  the  defend- 
ant's tracks  in  the  nighttime,  during  a  storm  of  rain  and  sleet,  the  ques- 
tion whether  he  was  negligent  In  failing  to  see  the  train  is  properly  left 
to  the  Jury,  although  there  was  evidence  that  In  the  daytime,  under  ordi- 
nary circumstances,  an  approaching  train  could  be  seen  for  a  considerable 
distance. 

8,  Same— DuTT  of  Railboads  as  to  Signals. 

A  railroad  company  is  not  relieved  from  liability  for  injuries  at  a  public 
crossing  by  merely  complying  with  the  statutory  requirements  In  regard 
to  audible  signals  by  approaching  trains,  but  must  take  such  additional 
precautions  as  may  be  rendered  necessary  by  the  circumstances  at  the 
particular  crossing,  i 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Alan  H.  Strong,  for  plaintiff  in  error. 
Erwin  E.  Man^all,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
BICE,  District  Judge. 

KIRKPATRICK,  District  Judge.  The  writ  of  error  in  this  cause 
brings  here  for  review  the  record  of  a  suit  in  which  Adolph  Miller, 
the  plaintiff  below  and  the  defendant  in  error,  recovered  a  judg- 
ment against  the  Pennsylvania  Railroad  Company,  the  defendant 
below  and  the  plaintiff  in  error,  for  personal  injuries  sustained  by 
him  while  crossing  the  tracks  of  the  said  railroad  company  in  the 
city  of  Trenton.  Early  in  the  morning  of  January  10, 1897,  while  it 
was  still  dark,  Miller  was  driving  along  Broad  street,  a  public  high- 
way in  said  city,  at  a  point  where  it  crosses  said  railroad's  tracks. 
It  was  about  tiie  hour  of  5  o'clock  in  the  morning.  The  weather 
was  foggy,  and  a  slight  sleet  of  snow  and  rain  was  falling.  Ac- 
cording to  Miller's  testimony,  he  slowed  his  horse  as  he  approached 
the  tracks,  almost  stopping.  He  listened,  and  he  looked  both  ways. 
He  heard  no  signals,  and  failed  to  see  any  approaching  train.  He 
therefore  proceeded  on  his  way,  and  when  the  horsie  was  actually 
upon  the  railroad  tracks  he  saw  the  headlight  of  an  engine  com- 
ing rapidly  from  the  south.  It  was  too  late  to  turn  back.  He  hur- 
ried forward,  but  the  rear  wheel  of  the  wagon  was  struck  by  the 
locomotive,  and  the  wagon  overturned,  whereby  he  was  injured  in 
the  back  and  leg.  There  was  evidence  to  show  ttiat  the  crossing  was 
one  of  more  than  ordinary  danger;  that  the  view  of  the  track  south- 
wardly, to  one  approaching  it  from  the  eastward,  as  was  Miller, 
was  obstructed  by  a  fence,  by  telegraph  and  telephone  poles,  and 
by  buildings  erected  by  the  railroad  company.  It  was  contended 
on  the  part  of  the  railroad  company  that  the  view  of  the  tracks  was 


1  As  to  duty  of  railroads  to  give  warning  signals  at  crossings,  see  note  to 
Chesapeake  &  O.  By.  Co.  v.  Steele,  29  C.  G.  A.  90. 
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dear  far  a  long  digtance  to  the  southward,  and  that  every  one 
who  looked  could  not  fail  to  see  an  approaching  train  in  ample  time 
to  avoid  collision.  They  therefore  asked  the  court  to  direct  a  ver- 
dict for  the  defendant  upon  the  ground  that  the  plaintiff  had  been 
guilty  of  contributory  negligence,  because,  they  said,  if  he  had  looked 
he  could  have  seen  the  approaching  train,  and  therefore  that  he 
did  not  see  it,  as  he  said,  is  conclusive  evidence  that  he  did  not 
look.  This,  it  seems  to  us,  was  matter  of  argument  to  be  addressed 
to  the  jury,  and  to  be  by  them  determined  from  the  evidence  in  the 
cause.  Whether  the  plaintiff  below  could  have  seen  the  approach- 
ing train  in  time  to  avoid  the  collision  was  a  question  of  fact,  de- 
pendent upon  a  variety  of  circumstances,  and  upon  inferences  to  be 
drawn  from  the  testimony  produced,  with  regard  to  the  speed  at 
which  the  train  was  approaching  the  crossing,  the  condition  of  the 
atmosphere,  the  glare  .of  the  electric  lights,  and  the  nature  of  the 
alleged  obstructions  to  the  view.  True  it  is  that  there  was  testi- 
mony tending  to  show  that  in  the  daytime,  under  favorable  circum- 
stances, a  traveler  upon  the  highway  could  see  an  approaching  train 
for  a  considerable  distance;  but,  as  was  said  in  Massoth  v.  Canal  Ck)., 
64N.  Y.524: 

"It  does  not  necessarily  follow  from  the  fact  tbat  a  skilled  engineer  can 
demonstrate  that,  from  a  given  point  In  a  highway,  the  traclt  of  a  railway  is 
visible  any  distance,  that  an  individual  in  charge  of  a  team  approaching  the 
track  Is  guilty  of  negligence  because  he  does  not  from  the  same  point  see  a 
train  approaching  at  great  speed  in  time  to  avoid  coUlsion." 

Upon  the  evidence  disclosed  in  the  record,  we  are  of  the  opinion 
that  the  learned  judge  committed  no  error  in  refusing  to  direct  a 
verdict  for  the  defendant. 

Of  the  remaining  assignments  of  error,  the  second,  sixth,  and  'sev- 
enth alone  were  relied  upon  for  reversal  of  the  judgment  by  coun- 
sel for  the  plaintiff  in  error,  either  in  the  brief  presented,  or  upon 
the  oral  argument  before  the  court.  They  relate  to  the  refusal  <rf 
the  learned  judge  to  charge  as  requested,  and  respecting  the  charge 
of  the  learned  judge  in  respect  to  the  subject-matter  of  the  request. 
They  are  as  follows,  viz.: 

"Second  Exception.  That  the  said  court  refused  to  charge  the  jury,  as  duly 
requested  on  behalf  of  said  defendant  that  the  defendant  was  under  no  obliga- 
tion at  the  time  of  the  injury  to  the  plaintiff  to. do  anything  more  than  to 
give  the  usual  statutory  signal  by  ringing  a  bell  for  the  required  distance  before 
reaching  the  Broad  street  crossing;  and  if  the  bell  was  rung  as  testified  to  by 
the  engineer,  foreman,  and  head  bralseman,  there  is  no  liability  on  the  part  of 
defendant,  even  if  plaintiff  did  not  hear  it." 

"Sixth  Exception.  That  the  said  circuit  court,  after  charging  the  Jury  that  it 
is  not  of  Itself,  or  per  se,  negligence  to  omit  the  employment  of  a  flagman  or 
of  safety  gates  at  a  road  or  street  crossing  under  ordinary  circumstances,  fur- 
ther charged  said  Jury  as  follows:  'If  the  circumstances  are  so  extraordinary 
as,  In  your  opinion,  to  make  some  additional  precaution  necessary,  it  is  for  you, 
upon  a  consideration  of  aU  the  evidence  in  the  case  In  regard  to  the  circum- 
stances surrounding  the  point  in  question,  to  so  decide.' 

"Seventh  Exception.  And  there  is  error  in  this:  That  the  said  circuit  court 
charged  the  Jury  as  follows:  *But  If  you  should  determine  from  all  the  evi- 
dence that  the  defendant  was  guilty  of  negligence,  either  In  not  giving  the 
proper  signals  of  the  approach  of  the  train,  or  not  exercising  such  proper  pre- 
cautions to  guard  ^he  approaches  to  the  crossing  as  the  exigencies  of  the  situa- 
tion reasonably  demanded,  and  that  the  plaiutiff,  in  the  exercise  of  due  care. 
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and  without  negligence  on  his  part,  came  Into  a  place  of  danger,  and  fifUffer^d 
the  Injuries  described,  then  your  verdict  wlU  be  for  the  plaintiff.'  " 

These  assignments  of  error  bring  before  the  court  here  the  ques- 
tion of  the  measure  of  obligation  imposed  upon  a  railroad  company 
in  operating  their  road  at  highway  crossings,  and  whether  they  dis- 
charge their  full  duty  to  the  public  by  ringing  a  bell  or  blowing 
a  whistle  at  the  time  and  in  the  manner  prescribed  by  the  statute 
of  New  Jersey.  The  cases  of  Railroad  Co.  v.  Leaman,  54  N.  J.  Law, 
202,  23  Atl.  691,  and  Hackett  v.  Railroad  Co.,  58  N.  J.  Law,  4,  32 
Atl.  205,  are  cited  by  counsel  for  plaintiff  in  error  in  support  of 
his  contention.  The  Leaman  Case  came  before  the  court  upon  a 
writ  of  error  from  the  trial  judge,  who  charged,  inter  alia,  that  it 
was  for  the  jury  to  determine  whether,  under  the  circumstances  of 
the  case,  it  was  not  the  duty  of  those  in  charge  of  the  train  to  cause 
signals  to  be  sounded,  additional  to  those  required  by  the  statute. 
In  delivering  the  opinion  of  the  court  of  errors  and  appeals,  Mr. 
Justice  Read,  after  stating  that  the  only  question  before  the  court 
was  "whether  a  company  which,  by  its  agents  managing  a  train, 
has  performed  its  whole  duty  in  respect  to  an  audible  warning  of 
the  approach  of  the  train,"  says: 

"When  the  prescribed  audible  signals  are  given  in  conformity  with  the  stat- 
ute, whether  they  are  heard  or  heeded  by  the  traveler  crossing  the  track  or 
not,  the  company  Is  absolved  from  negligence,  so  far  as  concerns  this  kind  of 
audible  warning  of  the  approach  of  its  trains.*' 

So,  too,  in  the  case  of  Hackett  v.  Railroad  Co.,  supra,  the  trial 
judge  submitted  to  the  jury  the  question  whether  the  persons  in 
charge  of  the  train  gave  such  other  signal  as  would  give  reason- 
able warning,  and  said  that  if  the  jury  thought  such  warning  was 
not  given  as  the  statute  required,  or  as  they  thought  was  required, 
there  was  a  basis  on  which  defendant  could  be  held  responsible. 
The  supreme  court,  reviewing  the  charge  of  the  learned  judge,  held 
it  to  be  erroneous  in  this  respect,  and  reaffirmed  the  principle  laid 
down  in  Railroad  Co.  v.  Leaman,  supra,  with  regard  to  the  suffi- 
ciency of  a  compliance  with  the  statutory  requirement  to  absolve 
the  defendant  from  liability  for  negligence,  sq  far  as  concerns  that 
kind  of  audible  warning.  With  this  construction  of  the  statute  we 
entirely  concur,  but  in  so  doing  we  cannot  adopt  the  conclusion  of 
counsel,  that,  in  having  performed  its  duty  witii  regard  to  audible 
signals,  the  company  thereby  becomes  exempt  from  all  liability,  or 
is  relieved  from  the  obligation  of  taking  additional  precautions  to 
provide  for  the  safety  of  the  travelers  upon  the  highway.  We  hold 
that  it  is  the  duty  of  railroad  companies,  in  crossing  public  highways 
at  grade,  to  use  all  reasonable  care  to  avoid  collisions,  and  provide 
for  the  safety  of  travelers  who  enjoy  thereon  privileges  in  common 
with  them  (Favor  v.  Railroad  Corp.,  114  Mass.  350);  that  the  degree 
of  care  varies  with  the  character  of  the  crossing,— whether  the  view 
be  free,  or  obstructed  by  trees,  fences,  buildings,  or  the  natural  con- 
figuration of  the  land, — with  the  use  made  of  the  highway  by  the 
traveling  public,  and  with  the  speed  and  frequency  of  passing  trains. 
Whether  the  care  actually  exercised  is  reasonable,  or  whether,  by 
the  omission  of  such  precautionary  measures  as  were  proper,^r  as    . 
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^ej  had  accnstomed  travelers  on  higliways  to  expec^  the  raikoad 
company  has  been  guilty  of  negligence,  are  questions  of  fact  to  be 
determined  by  the  jury  upon  all  the  circumstances  of  the  case.  Lin- 
field  V.  Railroad  Corp.,  10  Cush.  569;  Norton  v.  Railroad  Co.,  113 
Mass.  366;  Zimmer  v.  Railroad  Co.,  7  Hun,  552,  affirmed  in  67  N.  Y. 
601. 

Entertaining  these  views,  we  find  no  error  either  in  the  charge 
of  the  learned  judge,  or  in  his  refusal  to  charge  as  requested.  The 
judgment  of  the  circuit  court  should  be  affirmed,  with  costa 


KBTTHNRING  V.  NORTHWESTERN  MASONIC  AH)  ASS'N. 

(Circuit  Court,  N.  D.  lUlnois,  N.  D.    January  16, 1900.) 

No.  28,824. 

Limitation  of  Aotioks— Pleading— Illinois  Practice. 

Under  tlie  UUnols  practice,  matter  in  avoidance  of  a  limitation  con- 
tained in  an  insurance  policy  cannot  be  pleaded  in  the  declaration  on  such 
policy,  but  is  matter  for  replication  after  the  llmitatian  has  been  pleaded 
by  defendant. 

On  Demurrer  to  Amended  Declaration. 

Bulkley,  Gray  &  More,  for  plaintiff. 
Walker  &  Payne,  for  defendant 

KOHLSAAT,  District  Judge.  In  view  of  section  914  of  the  Re- 
vised Statutes,  and  in  order  to  promote  uniformity  in  common-law 
pleadings  between  the  state  and  federal  courts  of  this  district,  the 
decision  of  the  Illinois  supreme  court  in  Gunton  v.  Hughes,  181  HL 
132,  54  N.  E.  895,  will  be  followed  in  this  case.  While  the  earlier 
decision  of  that  court  in  the  case  of  Insurance  Co.  v.  Baker,  153  HI. 
240,  38  N.  E.  627,  is  contrary  to  the  decision  in  the  Gunton  Case, 
still  the  later  case  should  govern,  even  though  the  former  was  not 
referred  to  nor  expressly  overruled.  The  special  demurrer  to  the 
declaration  is,  therefore,  sustained  upon  the  ground  that  the  mat- 
ters in  avoidance  of  the  limitation  in  the  policy  which  was  set  up 
in  the  pleas  to  the  first  declaration  herein  should  be  availed  of  by 
replication  under  the  state  practice,  and  not  by  amendment  to  the 
declaration. 


VOLK  V.  B.  P.  STURTBVANT  OO. 

(Circuit  Court  of  Appeals,  First  Olrcolt    February  2,  1900.) 

1.  Appbal— Pbocbbdings  IK  FoBiCA  Paupbbis. 

It  seems  that  Act  July  20,  1892  (27  Stat  252,  c.  209),  permitting  pro- 
ceedings In  the  federal  courts  in  forma  pauperis,  should  be  construed  to 
apply  to  proceedings  by  appeal  or  writ  of  error  In  the  circuit  court  of 
appeals. 
&  Sake—Rik^uisitb  of  Showing. 

To  authorize  the  granting  of  leave  to  proceed  In  forma  pauperis  under 
such  statute,  it  must  be  shown  that  the  petitioner  is  a  citizen  of  the  United 
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States,  and,  where  he  sues  as  representatlTe  of  a  decedent,  the  financial 
condition  of  the  estate,  as  well  as  his  own,  must  appear;  and  inasmuch 
as  the  statute  is  expressly  .limited  to  those  who  are  unable  to  pay  the 
fees  or  costs  of  the  suit,  or  to  give  security  for  the  same,  a  showing  of 
inability,  and  not  merely  inconvenience  or  hardship,  is  essential. 

In  Errop  to  the  Circuit  Court  of  the  United  States  fop  the  Distpiet 
of  Massachusetts. 

Edwapd  H.  Sarepy,  fop  petitioner. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  petition  filed  by  Teresa  Volk, 
administpatrix,  plaintiff  in  error,  for  leave  to  proceed  in  forma  pau- 
peris under  the  act  of  July  20,  1892  (chapter  209,  27  Stat.  252).  It 
appears  by  the  pecord  that  the  original  suit  was  bpought  in  the  cir- 
cuit court  by  one  Esch,  who  described  himself  in  his  writ  as  a  sub- 
ject of  His  Majesty  William,  the  Oerman  emperor,  and  an  alien. 
Therefore,  inasmuch  as  the  statute  under  which  the  petition  was 
filed  is  expressly  limited  to  citizens  of  the  United  States,  Esch  could 
not  have  availed  himself  of  it.  Aftep  the  suit  was  enteped  in  the 
cipcuit  coupt,  Esch  deceased,  and  this  petitionep  was  admitted  to 
prosecute  as  administratrix  of  his  goods  and  estate.  Neither  her 
petition  nor  the  record  shows  whether  she  is  a  citizen  of  the  United 
States  or  an  alien.  In  view  of  this  omission,  the  petition  fails  to 
bring  itself  within  the  statute  referred  to,  and  might  be  denied  on 
that  account. 

Moreover,  the  petition  contains  no  facts  with  reference  to  the 
financial  condition  of  the  estate  of  Mr.  Esch;  and,  as  that  estate 
may  be  in  condition  to  furnish  the  necessary  funds  and  security  fop 
fees  and  costs,  and  as,  moreover,  it  would  be  holden  to  make  good 
to  the  petitioner  whatever  fees  or  costs  she  might  be  required  to  pay, 
the  petition  ought  to  set  out  its  financial  condition,  as  well  as  the 
financial  condition  of  the  petitioner  individually.  As  it  fails  to  do 
this,  it  might  also  be  denied  on  this  account. 

The  question  has  been  raised  whether  this  statute  apjrfies  to  writs 
of  error  and  appeals.  Wickebnan  v.  A.  B.  Dick  Co.,  29  C.  C.  A.  436, 
85  Fed.  851;  Brinkley  v.  Kailroad  Co.  (C.  C.)  95  Fed.  345,  354. 
The  view  has  been  expressed  in  this  circuit,  in  Oolumb  v.  Manu- 
facturing Co.  (C.  C.)  76  Fed.  198,  that  it  does.  Ceptainly  this  is 
within  its  equity,  and  is  not  excluded  by  its  lettep. 

Aside  fpom  the  defects  to  which  we  have  called  attention,  and 
which  possibly  may  be  ovepcome  by  amendments,  the  petition  alleges 
that  the  petitionep  is  a  laundpess;  but  it  admits  that  she  has  about 
^00  out  in  loans  to  diffepent  persons,  and  about  f  200  in  some  sav- 
ings bank.  She  attempts  to  excuse  the  force  of  these  facts  by  a 
statement  that  she  cannot  take  these  funds  for  the  purpose  to  which 
the  petition  relates,  because  it  is  all  she  has  with  which  to  provide 
for  hepself  in  case  of  illness,  and  fop  hep  old  age.  Neveptheless,  the 
statute  is  expressly  limited  to  those  who  ape  unable  to  pay  the  fees 
OP  costs  of  the  suit,  op  to  give  security  fop  the  same.  The  recopd 
in  this  case  is  brief,  and  the  fees  and  costs  involved  would  be  so 
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small  that  this  court  cannot  determine  judicially  that  a  pei^son  of 
the  means  which  the  petitioner  possesses  has  the  inability  which  the 
statute  requires.  Therefore  we  must  deny  the  petition.  !Neverthe- 
less,  inasmuch  as  the  record  is  brief,  as  we  have  already  said,  the 
court,  under  the  circumstances,  would  be  disposed  to  listen  favor- 
ably to  an  application  to  hear  the  case  on  a  sufficient  number  of 
clear  typewritten  copies  being  furnished  for  that  purpose. 

Ordered,  that  the  petition  of  Teresa  Volk,  administratrix,  for  leave 
to  proceed  intorma  pauperis,  be  denied. 


HATHAWAY  et  al.  v.  MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 
(Gircnlt  Court,  D.  WaBhington,  N.  D.    January  22,  1000.) 

L  Life  Inburancb^Forfbiturb  for   Nonpayment  of  Premium— New  York 
Statutes. 

Under  a  life  policy,  which  was  an  entire  contract  for  the  life  of  the 
insured,  and  not  a  term  policy,  Issued  in  New  York  while  Laws  1877,  c. 
321,  was  in  force,  which  provided  that  no  forfeiture  should  be  declared 
until  90  days  after  the  giving  by  the  company  of  a  prescribed  notice,  in  a 
prescribed  manner,  the  rights  of  the  parties  were  not  affected  by  Laws 
1892,  c.  690,  which  repealed  the  former  law,  with  a  saving  clause,  and 
which  re-enacted  practically  the  same  provision  as  to  forfeiture  of  such 
policies,  and  further  provided  that,  where  its  provisions  were  substantially 
the  same  as  existing  laws,  they  should  be  construed  as  continuations  of 
such  laws. 

8.  Federal  Courts— Necessity  of  Pleading  State  Statutes. 

A  federal  court  is  required  to  take  judicial  notice  of  the  general  laws 
of  the  different  states,  and,  where  a  party  asserts  rights  under  a  state 
statute,  the  court  cannot  ignore  a  subsequent  statute  which  affects  such 
rights,  although  it  is  not  pleaded,  i 

a  Pleading— Issue  and  Proof. 

Under  the  Code  of  Procedure  of  Washington,  by  which  the  pleadings, 
so  far  as  relates  to  issues  of  fact,  are  closed  by  the  reply,  where  a  plaintiff 
in  his  reply  pleads  a  statute  of  another  state  the  defendant  is  entitled 
to  show,  without  further  pleading,  that  such  statute  has  been  repealed  or 
amended  by  a  subsequent  statute. 

4.  Life  Insurance— Forfeiture  for  Nonpayment  op  Premiums— New  York 
Statute. 

The  New  York  act  of  1897  amending  Laws  1892,  c.  090,  by  enacting  that 
the  provision  of  such  law  which  required  a  notice  to  be  given  before  the 
forfeiture  of  a  life  insurance  poUcy  could  be  declared  for  nonpayment  of 
premiums  should  protect  such  policy  from  forfeiture  for  one  year  only,  and 
that  it  should  become  forfeited  in  accordance  with  its  terms,  and  without 
notice,  at  the  expiration  of  a  year  from  the  time  of  the  default,  is  not  retro- 
active, and  did  not  operate  to  work  an  immediate  forfeiture  of  a  policy 
previously  issued,  upon  which  the  insured  had  been  in  default  for  more 
than  a  year  prior  to  the  taking  effect  of  the  act,  where  such  policy  was  not 
a  term  policy,  but  an  entire  contract  for  the  life  of  the  insured,  which  had 
not,  therefore,  expired  by  its  own  limitations. 

This  was  an  action  at  law  on  a  life  insurance  policy. 

George  H.  Durham,  R.  W.  Emmons,  and  V.  H.  Faben,  for  plaintiffs. 
Struve,  Allen,  Hnghes  &  McMicken,  for  defendant. 

1  As  to  state  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin 
V.  Wheel  Co.,  9  C.  0.  A.  648;  WUson  y.  Perrin,  11  C.  C.  A.  71;  Hill  ▼.  Hlte. 
29  C.  C.  A.  553. 
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HANFOBD,  District  Judge.  TSjis  is  an  action  by  the  beneficiaries 
named  in  a  life  insurance  policy  issued  by  the  defendant.  By  a 
written  stipulation,  a  jury  was  waived,  and  the  case  has  been  tried 
and  submitted  upon  the  pleadings,  evidence,  and  arguments;  and, 
upon  due  consideration,  I  find  that  the  policy  was  issued  by  the  de- 
fendant at  its  ofBce  in  the  city  of  New  York  on  the  26th  day  of 
January,  1892,  insuring  the  life  of  Homer  M.  Hathaway,  of  Pomeroy, 
in  this  state,  for  the  sum  of  |3,000,  in  favor  of  his  wife  Q,nd  son, 
who  are  the  plaintiffs  in  this  action.  The  contract  is  a  New  York 
contract,  to  be  performed  in  the  state  of  New  York,  and  as  to  all 
the  rights  and  liabilities  of  the  parties  the  law  of  the  state  of  New 
York  must  govern.  The  policy  declares  that  the  Mutual  life  Insur- 
ance Company  of  New  York  will  pay  at  its  home  oflBlce,  in  the  city 
of  New  York,  unto  Caroline  L.  Hathaway  and  Horace  C  Hathaway, 
son  of  Homer  M.  Hathaway,  their  executors,  administrators,  or  as- 
signs, |3,000,  upon  acceptance  of  satisfactory  proofs  at  its  home 
office  of  the  death  of  said  Homer  M.  Hathaway  during  the  continu- 
ance of  the  policy,  upon  specified  conditions,  and  subject  to  the  pro- 
visions, requirements,  and  benefits  stated  on  the  back  of  the  policy. 
The  annual  premium  of  1113.10  was  required  to  be  paid  on  the  de- 
livery of  the  policy,  and  thereafter  to  the  company,  at  its  home  office, 
in  the  city  of  New  York,  on  the  26th  day  of  January  of  every  year 
during  the  continuance  of  the  contract,  until  premiums  for  20  full 
yeard  should  be  fully  paid  to  said  company.  This  contract  is  not 
an  assurance  for  a  single  year,  with  a  provision  for  renewal  from 
year  to  year  by  paying  the  annual  premiums;  but  it  is  the  kind  of 
a  policy  which  the  supreme  court  of  the  United  States,  in  the  case 
of  Insurance  Co.  v.  Statham,  93  U.  S.  24-37,  23  L.  Ed.  789,  declared 
to  be  "an  entire  contract  of  assurance  for  life,  subject  to  discon- 
tinuance and  forfeiture  for  nonpayment  of  any  of  the  stipulated 
premiums."  When  the  contract  was  made,  a  statute  of  New  York, 
viz.  chapter  321  of  the  Laws  of  New  York  for  the  year  1877,  pre- 
scribed that  no  life  insurance  company  doing  business  in  the  state  of 
New  York  should  have  power  to  declare  forfeited  or  lapsed  any 
policy  thereafter  issued  or  renewed,  by  reason  of  nonpayment  of  any 
annual  premium  or  interest,  or  any  portion  thereof,  unless  a  pre- 
scribed notice  should  first  be  given  in  a  prescribed  manner,  and 
that  payment  made  within  the  time  limited  by  such  notice  should 
be  taken  to  be  in  full  compliance  with  the  requirements  of  the  policy 
in  respect  to  the  payment  of  the  premium  or  interest,  notwith- 
standing any  contrary  stipulation  contained  in  the  policy,  and  fur- 
ther providing  that  "no  such  policy  shall  in  any  case  be  forfeited  or 
declared  forfeited  or  lapsed  until  the  expiration  of  30  days  after 
the  mailing  of  such  notice."  In  the  year  1892  there  was  a  com- 
plete revision  of  the  insurance  law  of  the  state  of  New  York,  and 
the  new  statute  contained  a  substitute  for  the  section  in  the  law  of 
1877,  prescribing  the  notice  to  be  given  as  a  prerequisite  to  the  for- 
feiture of  a  policy  for  nonpayment  of  premiums.  That  section  of  the 
law  of  1892  is  by  its  terms  applicable  only  to  policies  subsequently 
issued  or  renewed.  By  another  section,  chapter  321  of  the  Laws 
of  1877  is  declared  to  be  repealed.  Another  section  contains  the 
following  saving  clause:  f^r>.r^r^]r> 
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•The  repeal  of  a  law.  or  any  part  of  It  specified  In  the  annexed  achednle. 
shall  not  affect  or  impair  any  act  done,  or  right  accruing,  accrued,  or  acquired, 
or  penalty,  forfeiture  or  punishment  incurred  prior  to  Oct.  1,  1892,  under  or  by 
virtue  of  the  laws  so  repealed,  but  the  same  shall  be  enjoyed,  asserted,  enforced, 
prosecuted  or  inflicted,  as  fully  and  to  the  same  extent  as  if  such  laws  had  not 
been  repealed." 

Another  section  provides  that  the  provisions  of  the  new  law,  as 
far  as  they  are  substantially  the  same  as  the  laws  existing  on  Sep- 
tember 30,  1892,  shall  be  construed  as  a  continnation  of  such  laws, 
modified  or  amended  according  to  the  language  employed,  and  not 
as  new  enactments. 

It  is  my  opinion  that  the  rights  of  the  parties  under  the  policy 
of  insurance  in  suit  were  not  affected  or  changed  by  the  new  legis- 
lation of  1892.  Conceding  that  the  statute  of  1877  prescribing  the 
notice  to  be  given  was  repealed,  still  there  was  no  interval  of  time 
intervening  after  the  repeal  of  that  law,  and  before  the  substituted 
section  became  effective,  within  which  the  insurance  company  could 
have  claimed  a  forfeiture  of  the  policy  for  nonpayment  of  the  pre- 
mium; and  under  the  law  of  1892  the  policy  could  not  be  forfeited 
for  nonpayment  of  the  premium  until  30  days  after  the  mailing  of 
the  prescribed  notice.  In  the  year  1897  the  law  was  again  amended, 
and  section  92  of  the  law  of  1892,  which  saves  life  insurance  poli- 
cies from  forfeiture  for  nonpayment  of  premiums  unless  the  pre- 
scribed notice  shall  have  been  given,  was  re-enacted,  but  with  such 
a  change  of  phraseology  as  to  change  the  effect  so  as  to  only  save 
policies  from  forfeiture  for  a  period  of  one  year  after  a  premium 
has  been  due  and  unpaid,  and  with  an  additional  provision  barring 
actions  on  policies  after  the  lapse  of  one  year  from  the  date  of  a 
default  in  the  payment  of  any  premium.  No  premiums  on  the  policy 
in  suit  have  ever  been  paid,  except  the  first  annual  premium,  which 
was  paid  at  the  time  the  policy  was  delivered,  and  the  statutory 
notice  "was  never  given.  Under  the  statutes  of  New  York  in  force 
prior  to  the  8th  day  of  April,.  1897,  the  policy  was  kept  alive,  not- 
withstanding the  nonpayment  of  the  premium,  by  the  mere  failure 
of  the  insurance  company  to  proceed  in  the  manner  prescribed  by 
the  statute  to  declare  a  forfeiture.  The  sole  question  to  be  decided 
in  the  case  is  whether  the  amendment  of  the  law  of  1892  by  the  act 
of  1897  had  the  effect  to  terminate  the  contract  between  the  parties 
immediately,  and  to  bar  an  action  upon  the  policy  after  the  death 
of  the  insured,  which  occurred  subsequent  to  the  date  of  said  statute. 

The  plaintiffs  make  strenuous  objections  to  consideration  of  the 
statute  of  1897,  on  the  ground  that  the  same  has  not  been  pleaded; 
but  I  consider  the  objections  to  be  without  merit,  for  two  reasons: 
In  the  first  place,  this  is  a  court  of  the  United  States,  and  it  is  re- 
quired to  have  judicial  knowledge  of  the  general  laws  of  the  differ- 
ent states  which  affect  the  rights  of  litigants..  The  defendant  issued 
the  policy  in  suit  for  the  gain  expected  by  receipt  of  the  annual  pre- 
miums to  be  paid  by  the  insured.  By  failure  to  pay  the  premiums, 
and  by  the  express  provisions  of  the  contract,  the  defendant  would 
be  absolved  from  liability,  but  for  the  statute  laws  of  the  state  of 
New  York;  and  this  court  cannot  enforce  a  right  based  entirely  upon 
the  New  York  statutes,  and  at  the  same  time  ignore  those  statutes. 
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In  the  second  place,  the  statutes  of  1877  and  1892  upon  which  the 
plaintiffs  rely  were  not  pleaded  by  the  plaintiffs  in  their  complaint, 
but  are  set  up  as  afflrmatiye  matter  in  their  reply.  Now,  by  plead- 
ing these  statutes  in  the  reply,  the  plaintiffs  have  tendered  an  issue 
wMch,  according  to  the  practice  under  the  Code,  cannot  be  met  by 
further  pleading  on  the  part  of  the  defendant,  except  by  a  demurrer; 
but  an  issue  of  fact  arises,  and  the  defendant  may  controvert  the 
allegations,  or  avoid  the  effect  thereof,  according  to  the  truth,  either 
by  showing  that  the  statutes  which  the  plaintiffs  have  pleaded  in 
their  reply  never  existed,  or  that  they  have  been  repealed  or  amended, 
without  filing  any  rejoinder  to  the  reply.  The  act  of  1897  permits 
life  insurance  companies  doing  business  in  the  state  of  New  York 
to  forfeit  their  policies  for  nonpayment  of  the  premiums,  and  with- 
out giving  the  prescribed  notice,  but  only  after  the  lapse  of  one 
year  from  the  date  on  which  the  unpaid  premiums  become  due  and 
payable,  and  bars  an  action  upon  a  forfeited  policy  unless  it  be  com- 
menced within  one  year  from  the  date  of  default  in  the  payment 
of  the' premium  for  which  the  forfeiture  is  claimed.  There  is  no 
express  declaration  in  the  statute  making  it  applicable  to  policies 
which  were  issued  prior  to  the  amendment,  and  there  is  nothing  to 
indicate  an  intention  of  the  legislature  to  make  the  new  law  retro- 
active. On  the  contrary,  the  statute  refers  to  "any  policy  hereafter 
issued  or  refaewed."  The  questions  involved  in  the  decisions  of  this 
court  and  of  the  circuit  court  of  appeals  for  the  Ninth  circuit  in 
the  case  of  Phinney  v.  Insurance  Co.,  67  Fed.  493 ;  Society  v.  Nixon, 
26  C.  C.  A.  620,  81  Fed.  796;  Same  v.  Trimble,  27  C.  C  A.  404,  83 
Fed.  85;  Insurance  Co.  v.  Dingley,  35  C.  C  A.  245,  93  Fed.  153;  and 
Insurance  Co.  v.  Hill,  97  Fed.  263,-^are  entirely  different  from  the 
main  question  decided  in  the  case  of  Rosenplanter  v.  Society,  91 
Fed.  728;  Id.,  37  C.  C.  A.  566,  96  Fed.  721.  I  feel  entirely  free  to 
concur  in  the  opinions  in  the  latter  case,  and  I  assent  to  the  gen- 
eral proposition  that  existing  rights  which  do  not  rest  upon  agree- 
ments of  the  parties,  nor  upon  any  consideration  of  value  received, 
but  only  hang  upon  arbitrary  provisions  of  paternal  statutes,  may  be 
cut  off  at  any  time  by  act  of  the  legislature  which  created  them, 
without  impairing  the  obligations  of  contracts.  But,  to  cut  off  exist- 
ing rights,  the  act  must  contain  explicit  declarations  of  its  purpose 
to  cut  them  off,  or  its  provisions  must  necessarily  cut  them,  as  would 
be  the  case  where  the  statute  upon  which  they  depend  is  repealed, 
without  a  saving  clause.  The  courts  will  not  presume  that  a  new 
statute  was  intended  to  cut  off  any  existing  right,  when  there  is  no 
express  declaration  of  such  intention,  for  the  reason  that  it  is  con- 
trary to  the  policy  of  our  government  to  construe  statutes  so  as  to 
make  them  operate  retroactively.  In  the  Rosenplanter  Case  the 
policy  under  consideration  was  a  term  policy,  and  expired  by  its  own 
limitations,  unless  it  was  renewed  by  the  omission  of  the  insur- 
ance company  to  proceed  according  to  the  provisions  of  the  act  of 
1877  to  effect  its  forfeiture.  It  was  not  kept  alive  by  the  statute 
of  1892,  because  it  belonged  to  the  excepted  class,  and  it  was  not 
protected  by  the  act  of  1877  after  tiie  repeal  of  that  act.  The  policy 
in  suit  was  not  issued  or  renewed  after  the  statute  of  189Z  was  ^ 
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passed,  and  therefore  it  does  not  come  within  the  purview  of  that 
statute.  As  it  is  not  a  policy  which  had  to  be  renewed  periodically 
in  order  to  keep  it  alive,  there  was  not  even  a  constructive  re- 
newal of  it,  by  force  of  the  statute  against  forfeiture.  I  direct  that 
findings  be  made  in  accordance  with  this  opinion,  and  a  judgment 
will  he  entered  thereon  in  favor  of  the  plaintiffs  for  the  amount  of 
the  policy,  with  interest,  after  deducting  all  unpaid  premiums,  with 
interest,  to  be  computed  at  the  New  York  rate. 


In  re  PAIGE. 

(District  Court,  N.  D.  Ohio,  E.  D.    November  22!  1899.) 

ImroLXTirrABT  Bankruptcy— Plbadikg— Allegations  of  Answsb. 

In  the  answer  to  a  petition  in  involuntary  bankruptcy,  tbe  respondent  to 
not  limited  to  the  simple  denial  of  insolvency  contemplated  by  form  No. 
6.  If  the  petition  sets  forth  the  debts  alleged  to  be  due  by  the  respondent, 
the  answer  may  contain  detailed  averments  of  defens<*s  and  qounterdaimB 
to  such  debts,  showing  the  solvency  of  the  respondent  at  the  times 
aUeged.  , 

In  Bankruptcy.  On  motion  to  strike  out  parts  of  an  answer  filed  to 
a  petition  in  involuntary  bankruptcy. 

Rowley  &  Bradley,  for  the  motion. 

RICKS,  District  Judge.  This  case  now  comes  before  the  court  up- 
on the  motion  to  strike  out  from  the  answer  of  Albert  T.  Paige  such 
parts  as  are  specified  in  the  mo]tion,  to  which  reference  is  made  for 
the  ascertainment  of  the  parts  asked  to  be  expunged.  The  forms 
and  orders  in  bankruptcy  prescribed  by  the  supreme  court  of  the 
United  States  indicate  the  form,  in  substance,  of  the  answer  to  be 
filed  by  the.  alleged  bankrupt.  The  law  does  not  contemplate  that 
the  respondent  shall  be  confined  to  that  particular  form,  and  set  out 
in  his  answer  only  such  facts  as  are  suggested  by  the  order.  The  pe- 
titioning creditor  alleges  that  Albert  T.  Paige  is  a  bankrupt,  and  sets 
out  the  nature  and  amount  of  the  provable  claim  which  he  alleges 
makes  the  respondent  a  bankrupt.  The  respondent  denies  insolvency, 
but  sets  up,  with  great  particularity,  defenses  and  counterclaims 
which  he  alleges  show  him  to  have  been  solvent  at  the  times  charged, 
and  when  the  act  of  bankruptcy  was  committed.  This  same  defense, 
it  is  alleged,  has  been  used  to  defend  against  a  suit  filed  in  the  court 
of  common  pleas  of  Summit  county,  Ohio.  I  think  the  respondent  is 
entitled  to  set  forth  these  facts  as  fully  as  he  has  done.  It  is  a  matter 
of  importance  to  him  whether  or  not  he  is  adjudged  a  bankrupt.  It 
will  s^ect  his  credit,  and  bring  upon  him  other  evils  which  follow 
such  a  final  result  in  this  proceeding.  I  think  the  motion  to  strike 
out  must  be  disallowed. 
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In  te  JACOBS. 

(Olrciilt  Oourt  of  Appeals,  Eighth  Circuit    Febmary  8, 1900.) 

No.  16. 

L  Bahkbuptot— Appeal  and  Review. 

Banlsr.  Act  1898,  §  24b,  giving  to  the  circnit  courts  of  appeals  Jurisdic- 
tion to  "superintend  and  revise  in  matter  of  law  the  proceedings  of  the 
several  Inferior  courts  of  bankruptcy,"  on  petition  filed  by  any  party  ag- 
grieved, applies  only  to  some  action  taken  or  order  made  in  the  course  of 
a  proceeding  In  bankruptcy.  Such  a  petition  will  not  lie  to  obtain  a  review 
of  an  alleged  error  of  the  district  court  in  entertaining  jurisdiction  of  a 
bin  in  equity  brought  by  a  trustee  in  bankruptcy  against  a  stranger,  a 
citizen  of  the  same  state,  to  set  aside  an  alleged  fraudulent  conveyance 
of  property  to  him  by  the  bankrupt 

d.  Same. 

From  a  final  decree  rendered  by  the  district  court  in  such  a  case  an 
appeal  may  be  taken  to  the  circuit  court  of  appeals  in  the  ordinary  way, 
bringing  up  for  review  every  question  decided  in  the  case,  or  the  question 
of  the  jurisdiction  of  the  district  court  may  be  certified  by  that  court  to 
the  supreme  court  of  the  United  States. 

Petition  to  Beview  Proceedings  of  the  District  Oonrt  of  the  United 
States  for  the  Eastern  District  of  Missouri  in  Bankruptcy. 

Chester  H.  Krum,  for  i)etitioner. 

Nathan  Frank  and  Mr.  M.  N.  Sale,  for  respondents. 

Before  CALDWELL,  SAXBOBN,  and  THAYEB,  Circnit  Judges. 

THAYEE,  Circnit  Judge.  This  is  a  petition  for  review  under  sub- 
division 'V  of  section  24  of  the  bankrupt  act,  approved  July  1,  1898 
(30  Stat.  544,  553,  c.  541),  which  is  filed  in  behalf  of  Charles  F.  Ja- 
cobs, against  whom  an  original  bill  in  equity  was  exhibited  by 
Samuel  Rosenfeld,  trustee  in  bankruptcy  of  the  Mechanics'  Clothing 
Manufacturing  Company,  a  bankrupt,  on  the  10th  day  of  January, 
1900,  in  the  district  court  of  the  United  States  for  the  Eastern  judi- 
cial district  of  Missouri.  The  purpose  of  the  suit  was  to  obtain  a 
decree  vacating  a  certain  deed  of  trust,  and  to  recover  the  property, 
or  rather  the  proceeds  of  the  property,  which  was  thereby  conveyed 
to  said  Charles  F.  Jacobs,  the  trustee  in  said  deed  of  trnst.  The  in- 
strument in  question  was  executed  on  April  16, 1899,  by  the  Mechan- 
ics' Clothing  Manufacturing  Company,  and  proceedings  in  bankruptcy 
were  instituted  against  it  on  May  1,  1899,  under  which  it  was  sub- 
sequently adjudg^  a  bankrupt  on  November  20,  1899.  Samuel  Ro- 
senfeld, the  complainant  in  the  bill,  was  appointed  and  qualified  as 
trustee  in  bankruptcy  of  the  Mechanics'  Clothing  Manufacturing 
Company  on  December  18, 1899,  and  on  the  10th  day  of  the  following 
January  he  exhibited  an  original  bill  in  the  district  court,  where 
the  adjudication  had  taken  place,  to  annul  the  aforesaid  deed  of 
trust,  charging,  in  substance,  that  it  was  conceived  by  the  bankrupt 
company  in  bad  faith,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  its  creditors,  and  for  the  express  ptirpose  of  evading  the 
operation  of  the  existing  bankrupt  act. 

The  petitioner  insists  that  the  district  court  has  no  jurisdiction 
of  the  bill  to  vacate  the  deed  of  trust,  and  that  the  suit  should  have 
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been  brought  in  the  courts  of  the  state,  under  the  provisions  of  sec- 
tion  23  of  the  bankrupt  act,  because  Rosenf  eld  and  Jacobs,  the  parties 
plaintiff  and  defendant  to  the  bill,  are  both  citizens  of  the  state  of 
Missouri,  and  because  subdivision  *!)"  of  section  23  expressly  pro- 
vides that  "suits  by  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt  whose  estate  is  being  adminis- 
tered by  such  trustee  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent 
of  the  proposed  bankrupt."  It  is  claimed  that  the  district  court  erred 
in  entertaining  the  bill,  and  such  is  the  error  of  law  which  we  are 
asked  to  review.  The  respondents  have  filed  a  motion  to  dismiss 
the  petition  for  review,  and  we  are  confronted  in  limine  with  the 
inquiry  whether  the  alleged  error  of  law  is  one  which  may  be  re- 
viewed under  subdivision  *V  of  section  24  of  the  bankrupt  act.  That 
section  reads  as  follows: 

*'Sec.  24.  Jurisdiction  of  Appellate  Oourts. — a«  The  supreme  court  of  the 
United  States,  the  circuit  courts  of  appeals  of  the  United  States,  and  the  su- 
preme courts  of  the  territories,  In  vacation,  in  chambers  and  during  their 
respective  terms,  as  now  or  as  they  may  hereafter  be  held,  are  hereby  Invested 
with  appellate  jurisdiction  of  controversies  arising  In  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which  they  have  appeUate  Jurisdiction  in 
other  cases.  The  supreme  court  of  the  United  States  shall  exercise  a  like 
Jurisdiction  from  courts  of  bankruptcy  not  within  any  organized  circuit  of  the 
United  States  and  from  the  supreme  court  of  the  district  of  Columbia, 

"b.  The  several  circuit  courts  of  appeals  shaU  have  Jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matter  of  law  the 
proceedings  of  the  several  inferior  courts  of  bankruptcy  within  their  Jurisdic- 
tion. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved." 

The  first  paragraph  of  section  2  of  the  bankrupt  law  of  March  2, 
1867,  which  now  appears  in  the  Revised  Statutes  of  the  United  States 
as  section  4986,  reads  as  follows: 

"The  circuit  court  for  each  district  shall  have  a  general  superintendence 
and  Jurisdiction  of  aU  cases  and  questions  arising  in  the  district  court  for 
such  district  when  sitting  as  a  court  in  bankruptcy,  whether  the  powers  and 
Jurisdiction  of  a  circuit  court  have  been  conferred  on  such  district  court  or 
not;  and  except  when  special  provision  Is  otherwise  made  may  upon  bill,  petition 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case 
as  in  a  court  of  equity;  and  the  powers  and  Jurisdiction  hereby  granted  may  be 
exercised  either  by  the  court  in  term  time  or  in  vacation  by  the  circuit  Justice 
or  by  the  circuit  Judge  of  the  circuit" 

In  view  of  the  similarity  of  the  language  employed  in  the  two 
statutes  above  quoted  and  the  general  object  designed  to  be  ac- 
complished by  the  two  acts,  we  are  of  opinion  that  the  jurisdiction 
conferred  on  the  several  circuit  courts  of  appeals  by  subdivision 
"b"  of  section  24  of  the  recent  bankrupt  act  is  the  same  as  that 
which  was  vested  in  the  circuit  courts  by  the  bankrupt  act  of  March 
2,  1867,  under  the  first  paragraph  of  section  2  of  that  act,  which 
now  appears  in  the  Revised  Statutes  as  section  4^86,  above  quoted. 
Congress,  as  we  think,  intended  to  confer  on  the  several  circuit 
courts  of  appeals  the  same  supervisory  control  "of  controversies 
arising  in  bankruptcy  proceedings"  in  the  district  courts  which  the 
circuit  court  exercised  under  the  act  of  1867  by  virtue  of  the  above- 
quoted  provisions  of  that  act    It  was  doubtless  deemed  most  ex 
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pedlent  to  tranBfer  the  snperyisory  jurisdiction  formerly  exercised 
by  the  circuit  court  to  the  several  circuit  courts  of  appeals,  because 
since  the  creation  of  the  latter  courts  by  the  act  of  March  3,  1891, 
the  circuit  court  has  ceased  to  exercise  appellate  functions,  and 
is  generally  held  by  the  distri<it  judge  whose  action  that  court 
would  be  called  upon  to  review.  But,  be  this  as  it  may,  we  dis- 
cover nothing  in  the  provisions  of  the  recent  bankrupt  act  which 
leads  us  to  infer  that  the  revisory  power  of  the  circuit  courts  of 
appeals  to  be  exercised  by  petition  for  review  is  in  any  respect 
more  extensive  than  that  formerly  exercised  by  the  circuit  courts 
under  the  act  of  1867. 

In  the  case  of  Lathrop  v.  Drake,  91  U.  S.  516,  23  L.  Ed.  414,  it 
was  held  by  the  supreme  court  that  the  bankrupt  act  of  1867  con- 
ferred on  the  district  court  two  distinct  kinds  or  classes  of  juris- 
diction: 

"First,  Jurisdiction  as  a  court  of  bankruptcy  over  the  proceedings  In  bank- 
ruptcy Initiated  by  the  petition,  and  ending  in  the  distribution  of  assets  amongst 
the  creditors,  and  the  discharge  or  refusal  of  a  discharge  of  the  bankrupt; 
secondly,  Jurisdiction,  as'  an  ordinary  court,  of  suits  at  law  or  in  equity 
brought  by  or  against  the  assignee  in  reference  to  alleged  property  of  the 
bankrupt,  or  to  claims  alleged  to  be  due  from  or  to  him.'' 

The  court  further  said: 

*The  language  conferring  this  Jurisdiction  on  the  district  courts  is  very  broad 
and  generaL  *  «  *  The  various  branches  of  this  Jurisdiction  are  after- 
wards specified,  resulting,  however,  in  the  two  general  classes  before  men- 
tioned." 

It  was  also  held  in  the  same  case  with  respect  to  the  circuit  courts 
that  the  appellate  jurisdiction  conferred  upon  them  by  the  act  of 
1867  was  likewise  of  a  twofold  character,  one  species  of  which 
was  to  be  exercised  by  petition  for  review,  and  Uie  other  in  the 
ordinary  way,  by  appeal  or  writ  of  error.  In  an  earlier  case,  de- 
cided in  1873  (Coit  v.  Robinson,  19  Wall.  274,  282,  22  L.  Ed.  152), 
it  was  held,  in  substance,  that  when  the  district  court  exercised 
the  second  species  of  jurisdiction  mentioned  above,  pursuant  to 
.  authority  conferred  by  the  bankrupt  act, — ^that  is  to  say,  when  it 
entertained  jurisdiction  of  a  suit  at  law  or  in  equity  brought  therein 
either  by  or  against  the  assignee, — ^the  action  of  the  district  court 
in  such  a  case  could  not  be  reviewed  by  the  circuit  court  by  a  peti- 
tion for  review  under  the  first  clause  of  the  second  section  of  the 
act  of  1867,  but  could  only  be  reviewed  in  the  ordinary  way  by 
appeal  or  writ  of  error,  under  the  provisions  of  the  judiciary  act 
regulating  such  proceedings.  Substantially  the  same  views  were 
expressed  by  the  supreme  court  in  other  cases,  to  wit:  Sandusky 
V.  Bank,  23  WalL  289,  292;  Morgan  v.  Thornhill,  11  Wall.  65,  80, 
20  L.  Ed.  60;  Marshall  v.  Knox,  16  Wall.  551,  555,  21  L.  Ed.  481; 
and  in  the  case  of  Kidder  v.  Horrobin,  72  N.  Y.  159, 166,  the  court  of 
appeals  of  that  state  held  that  a  suit  by  an  assignee  in  bankruptcy 
against  a  third  party  to  recover  the  property  of  the  bankrupt  or 
debts  due  to  the  bankrupt  was  not  "a  proceeding  in  bankruptcy," 
and  within  the  exclusive  jurisdiction  of  the  federal  bankrupt  court, 
but  was  an  ordinary  action,  which  could  be  maintained  as  well 
in  the  courts  of  the  state. 
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In  view  of  these  adjudications  upon  the  bankrupt  act  of  1867, 
we  feel  constrained  to  hold  that  it  is  only  some  action  taken  or 
order  made  in  the  bankruptcy  proceeding  itself  which  can  be  re- 
viewed by  an  original  petition  addressed  to  this  court,  under  sub- 
division ^^b"  of  section  24  of  the  bankrupt  act,  and  that  the  power 
thereby  conferred  "to  superintend  and  revise"  the  action  of  the 
district  court  does  not  extend  to  suits  brought  in  that  court  by  the 
trustee  in  bankruptcy  against  third  parties  to  collect  the  assets  of 
the  estate,  or  to  suits  brought  by  third  parties  against  the  trustee, 
whether  such  suits  are  rightfully  or  wrongfully  brought  in  that  court, 
as  to  which  point  we  express  no  opinion  at  this  time.  Such  suits 
as  those  last  referred  to,  whether  at  law  or  in  equity,  are  not  pro- 
ceedings in  bankruptcy,  or  "controversies  arising  in  bankruptcy 
proceedings,"  within  the  meaning  and  intent  of  the  law  authorizing 
petitions  for  review,  but  they  are  suits  which  must  be  reviewed 
in  the  ordinary  way,  by  appeal  or  writ  of  error,  when  they  have 
reached  a  final  determination  in  the  court  of  first  instance.  We  can 
discover  nothing  in  the  language  or  policy  of  the  recent  bankrupt 
act  which  would  seem  to  require  the  various  circuit  courts  of  ap- 
peals to  review  every  interlocutory  order  made  or  proceeding  taken, 
in  an  ordinary  action  at  law  or  in  equity,  in  a  suit  between  a  trustee 
in  bankruptcy  and  a  third  party,  which  happens  to  be  brought  in 
the  district  court,  simply  because  the  trustee's  title  to  the  property 
claimed,  or  his  liability  to  be  sued,  is  founded  on  the  bankrupt  act. 
Nor  do  we  believe  that  such  a  construction  of  the  act  was  within 
the  contemplation  of  congress. 

The  final  decree  which  may  be  rendered  by  the  district  court  in 
the  case  which  we  are  asked  to  review  can  be  brought  to  this 
court  by  appeal,  in  the  usual  way,  for  the  consideration  of  every 
question  which  may  be  decided  therein,  or,  on  such  final  determina- 
tion of  the  case,  the  question  relating  to  the  jurisdiction  of  the  dis- 
trict court  to  entertain  the  suit  (the  same  being  one  of  great  mo- 
ment, which  ought  to  be  speedily  determined  by  the  court  of  last 
resort)  can  be  certified  by  the  district  court  to  the  supreme  court 
of  the  United  States.  McLish  v.  Roflf,  141  U.  S.  661,  12  Sup.  Ct 
118,  35  L.  Ed.  893 ;  Bardes  v.  Bank  (decided  by  the  supreme  court 
of  the  United  States,  Dec.  22,  1899)  20  Sup.  Ct.  196,  Adv.  S.  U.  S. 

196,  44  L.  Ed. The  petition  for  review  is  therefore  dismissed, 

and  this  fact  will  be  forthwith  certified  to  the  district  court 


LEHMAN  V.  CROSBY  et  aL 

(District  Court,  S.  D.  New  York.    February  9,  1900.) 

!•  Cbbditors'  Suits— Limitations— Discovert  op  Fraud. 

Under  the  ruling  of  the  New  York  court  of  appeals,  that  the  discovery 
by  a  creditor  of  a  fraudol«it  transfer  of  property  by  his  debtor  does  not 
start  limitations  running  against  a  suit  to  subject  the  property,  unless  the 
creditor  has  already  obtained  judgment  and  Issued  execution  thereon  in 
the  state,  but  that  his  right  of  action  accrues  only  when  he  has  taken 
such  preliminary  steps,  where  suflacient  time  has  not  elapsed  thereafter 
to  bar  his  salt,  the  time,  maimer,  or  circumstances  of  discovering  the  al- 
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leged  frand  are  Iminaterial*  and  need  not  be  iaUeged;  crachallegaUons  being 
necessary  only  when  the  ordinary  period  of  limitation  is  sought  to  be  ex- 
tended by  reason  of  lack  of  knowledge  of  the  fraud. 

8.  Bahkbuftoy— JuBiBDiGTioN— Suits  by  Trustee. 

Bankr.  Act  1898,  §  23b,  providing  that  "suits  by  the  trustee  shall  only 
be  brought  or  prosecuted  In  the  courts  where  the  bankrupt  might  have 
brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been. 
Instituted,"  is  to  be  strictly  construed,  as  being  a  limitation  upon  the  gen* 
eral  grant  of  Jurisdiction  to  the  courts  of  bankruptcy  in  other  parts  of 
the  act;  and  this  provision  does  not  apply  to  a  suit  by  the  trustee  to  set 
•  aside  an  alleged  fraudulent  conveyance  of  property  by  the  bankrupt,  which 
is  one  the  bankrupt  could  not  have  maintained,  but  the  court  of  bank- 
ruptcy has  jurisdiction  of  such  suit 

In  Equity.  Suit  by  the  trustee  of  a  bankrupt  to  charge  the  pro- 
ceeds of  property  alleged  to  have  been  fraudulently  transferred  by 
the  bankrupt    On  demurrer  to  bill. 

•  Putney  &  Bishop,  for  plaintiff. 
Rich,  Woodford,  Bovee  &  Wallace,  for  defendants. 

BROWN,  District  Judge.  The  complaint  seeking  to  charge  the 
proceeds  of  the  alleged  fraudulent  transfer  in  the  hands  of  the 
defendant  Mathilda  G.  Crosby,  with  the  payment  of  the  judgment 
creditor's  claim,  is  identical  in  principle  with  the  case  of  Weaver 
V.  Haviland,  142  N.  Y.  534,  37  N.  E.  641.  In  that  case  it  was  held 
that  a  discovery  of  fraud  in  the  judgment  debtor's  transfer  would 
not  set  the  statute  of  limitations  running  within  this  state  unless 
the  creditor  had  already  procured  judgment  and  issued  execution 
upon  the  debt  within  this  state;  that  the  cause  of  action  does  not 
accrue  until  this  latter  date,  although  the  fraud  was  discovered  be- 
fore. 

1.  The  above  decision  and  others  therein  cited  to  the  same  effect, 
seem  to  me  decisive  of  the  present  demurrer,  so  far  as  relates  to  the 
long  lapse  of  time  since  the  transfers  were  made,  and  the  lack 
of  explanation  as  to  when  and  how  the  alleged  fraud  was  discov- 
ered. For  the  only  state  statute  of  limitations  applicable  to  this 
action,  is  that  of  the  state  of  New  York,  and  that  must  be  construed 
as  determined  by  the  highest  court  of  the  state.  Until  the  recovery 
of  the  judgment  in  Massachusetts  in  May,  1898,  based  upon  the  In- 
diana judgments  of  1874,  there  was  never  any  judgment  against  the 
debtor  upon  which  a  creditors'  bill  could  have  been  maintained  any- 
where, except  in  the  state  of  Indiana,  where  the  debtor  never  re- 
sided. The  statute,  therefore,  never  began  to  run  within  this  state. 
Nor  was  the  right  of  action  ever  barred  in  Illinois,  where  the  de- 
fendant at  one  time  resided  (Code  N.  Y.  §  390) ;  since,  for  the  above 
reason,  it  never  even  accrued  there,  and  the  statute  of  limitations 
therefore  did  not  begin  to  run.  The  present  action  could  not  be 
maintained  here  without  a  new  judgment  and  execution  in  this 
state,  except  for  the  fact  that  in  favor  of  a  trustee  in'  bankruptcy 
the  recovery  of  the  additional  judgment  is  not  necessary. 

In  cases  like  the  present,  therefore,  where,  so  far  as  it  appears 
from  the  complaint,  the  cause  of  action  has  not  accrued,  nor  the 
statute  of  limitations  commenced,  prima  facie,  to  run,  I  thinif.  the  , 
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requirement  of  any  detailed  statement  as  to  the  time,  manner  or 
circumstances  of  discovering  the  alleged  fraud  (Pearsall  v.  Smith, 
149  U.  S.  231,  236,  13  Sup.  Ot  833,  37  L.  Ed.  713;  Jones  y.  Smith 
[0.  C]  38  Fed.  380)  is  unnecessary.  That  is  only  required  when 
the  ordinary  period  of  limitation  is  sought  to  be  prolonged  through 
lack  of  knowledge  of  the  alleged  fraud.  This  ground  of  demurrer 
should,  therefore,  be  overruled. 

2.  As  respects  the  right  of  the  trustee  to  maintain  an  action  like 
the  present  in  this  court  under  the  bankruptcy  act  of  1898,  I  ad- 
here to  my  previous  rulings.  There  are  so  many  reasons  for  the 
exercise  of  jurisdiction  by  this  court  in  cases  of  fraud,  that  I  think 
section  23b  should  not  be  enlarged  by  construction  beyond .  its 
terms,  and  its  apparent  purpose.  In.  terms  it  applies  only  to  such 
actions  as  the  bankrupt  himself  could  have  brought  but  for  the 
institution  of  bankruptcy  proceedings.  This  action  is  not  of  that 
kind.  By  no  possibility  could  the  bankrupt  have  maintained  an  ac- 
tion to  set  aside  his  own  fraudulent  dealings.  There  is  a  broad 
and  proper  field  for  the  operation  of  section  28b  as  it  reads;  name- 
ly, in  its  application  to  the  collection  of  the  ordinary  debts  owing 
to  the  bankrupt,  to  collect  which  in  the  usual  course  of  proceeding 
he  would  be  required  to  seek  his  debtors  in  the  counties  where  they 
reside,  and  where  usually  it  would  be  far  more  convenient  and  just 
that  such  litigations  should  be  had,  rather  than  to  bring  the  de- 
fendants often  over  long  distances  to  the  federal  district  court. 
This  I  think  is  the  purpose  of  subdivision  "b."  Its  terms  do  not  in- 
clude actions  like  the  present,  which  are  therefore,  as  I  think,  right- 
ly brought  in  this  court  under  section  2,  subd.  7.  See  Murray  v.  Beal 
(D.  C.)  97  Fed.  567,  and.  cases  there  cited. 

The  demurrer  is  overruled. 


In  re  VTILLIAMS. 

(District  Court  D.  Washington,  B.  D.    February  2, 1900.) 

Bankruptcy— Jurisdiction— Domicile  op  Bankrupt. 

A  court  of  bankruptcy  has  jurisdiction  of  a  voluntary  petition  for  ad- 
judication in  bankruptcy,  filed  by  a  debtor  who  has  had  his  domicile  with- 
in the  district  for  the  preceding  six  months,  although,  during  the  greater 
portion  of  that  time,  he  has  resided  abroad,  provided  there  was  no  abandon- 
ment of  the  original  domicile,  nor  acquisition  of  a  new  one,  and  the  debtor 
returned  to  the  district,  before  the  filing  of  the  petition,  with  the  intention 
of  making  his  permanent  home  there. 

In  Bankruptcy.  On  review  of  order  of  referee  in  bankruptcy  dis- 
missing a  voluntary  petition  for  adjudication. 

Judson  &  Geraghty,  for  the  bankrupt 

HANFORD,  District  Judge.  This  is  a  case  of  voluntary  bank- 
ruptcy, in  which  the  referee  has  raised  a  question  as  to  the  jurisdic- 
tion of  the  court  on  the  ground  that  ujwn  examination  of  the  peti- 
tioner it  was  made  to  appear  by  his  testimony  that  he  has  not  had 
his  place  of  business,  resided,  or  had  his  domicile  within  the  terri- 
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torial  jurisdiction  of  this  court  for  the  six  months  next  preceding 
the  date  of  filing  his  petition,  or  the  greater  portipn-  thereof;  and 
the  case  haB  been  certified  by  the  referee  for  the  opinion  of  the 
court  upon  that  question.  The  facts  shown  by  the  testimony  are 
as  follows:  The  petitioner  did  reside  and  had  his  domicile  in  this 
state,  and  was  for  a  time  engaged  in  business  at  Fairhaven,  in 
Whatcom  county,  and  at  Everett,  in  Rnohomish  county,  and  while 
engaged  in  business  at  said  places  contracted  the  debts  for  which, 
by  his  petition,  he  is  now  asking  to  be  discharged.  He  closed  up 
his  business  at  Everett  in  the  year  1893,  and  went  to  Spokane  in 
search  of  employment.  Being  unable  to  obtain  employment  there, 
he  went  to  British  Columbia  the  same  year,  where  he  was  for  a 
time  employed  in  mining,  and  afterwards  engaged  in  business  with 
a  imrtner  as  a  hardware  merchant,  and  continued  in  that  business 
until  the  fall  of  1899,  when  he  closed  up  his  business,  and  removed 
to  Spokane,  purchased  a  home,  and  established  a  permanent  resi- 
dence there.  His  petition  to  be  adjudged  bankrupt  was  filed  in  this 
court  in  less  than  one  month  after  the  date  of  his  removal  to 
Spokane.  The  petitioner  is  a  citizen  of  the  United  States^  and  did 
not  at  any  time  while  sojourning  in  British  Columbia  exercise  or 
claim  the  rights  of  a  citizen  of  that  country,' nor  have  an  intention 
to  change  his  domicile,  or  to  permanently  reside  there;  and  each 
year  during  said  time  he  returned  to  this  state,  looking  for  employ- 
ment, or  a  business  opening,  and  had  a  definite  intention  to  return 
and  reside  permanently  in  this  state  whenever  circumstances,  from 
a  business  point  of  view,  should  favor  his  return.  At  the  time  dt 
taking  up  his  residence  in  Spokane,  he  would  have  been  willing  to 
go  to  Montana,  or  elsewhere,  if  he  found  opportunities  for  business, 
but  he  did  not  actually  resolve  to  locate  anywhere  outside  of  this 
state.  Under  the  provisions  of  the  second  section  of  the  bankruptcy 
law  it  is  essential  to  the  jurisdiction  of  this  court  for  the  petitioner 
to  have  had  a  domicile  within  the  state  during  the  greater  part  of 
the  six  months  preceding  the  date  of  filing  his  petition.  **By 
'domicile'  is  meant  that  residence  from  which  there  is  no  present 
intention  to  remove,  or  to  which  there  is  a  general  intention  to  re- 
turn. The  domicile  of  a  bankrupt  does  not  depend  on  citizenship, 
nor  on  residence,  but  on  the  concurrence  of  two  elements:  First, 
residence  in  a  place;  and,  second,  the  intention,  for  the  present, 
to  make  that  place  his  home.  A  person  cannot  be  without  a  legal 
domicile  somewhere.  The  domicile  of  a  person  may  be  changed. 
To  constitute  a  new  domicile,  two  things  are  indispensable:  First, 
residence  in  a  new  locality;  and,  second,  the  intention  to  remain 
there.  The  change  cannot  be  made  excqpt  facto  et  animo.  Both 
are  alike  necessary.  Mere  absence  from  a  fixed  home,  however 
long  continued,  cannot  work  the  change.  There  must  be  animus  to 
change  the  prior  domicile  for  another.  Until  the  new  one  is  ac- 
quired, the  old  one  remains."  Loveland,  Bankr.  p.  335.  The  state- 
ment of  the  law  to  be  applied  in  deciding  the  question  contained 
in  the  above  quotation  is  fully  sustained  by  the  follovring  decisions 
of  the  supreme  court  of  the  United  States,  cited  bv  the  author: 
Mitchell  V.  U.  S.,  21  Wall.  352,  22  L.  Ed.  584;  Desmare  v.  U.  S.,  93 
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U.  S.  610,  23  L.  Ed.  952;  Morris  y.  Gilmer,  129  U.  S.  328,  9  Sup.  Ot. 
289,  82  L.  Ed.  690.  See,  aJao,  10  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
pp.  7, 11, 14, 15.  XJndCT  the  law,  as  I  find  It  declared  by  tbe  highest 
-  court  of  this  comitry,  the  petitioner  did  not  change  his  domicile 
when  he  went  to  British  Columbia  in  1893,  nor  afterwards,  because 
he  did  not  have  the  intention  to  remain  there,  and  he  did  have  a 
definite  intention  to  return  to  this  state.  The  order  made*  by  the 
referee  that  the  petition  be  dismissed  will  be  vacated,  and  the  case 
will  proceed  in  the  usual  course. 


COX  V.  WALL  et  aL 
(District  Cotirt,  W.  D.  North  Oarollna.    January  15, 1900.) 

L  Bahkrdptct— Jurisdiction—Suits  by  Trustees. 

Bankr.  Act  1898,  §  23b,  providing  that  "suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  In  the  courts  where  the  bankrupt  might  have  brought 
or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted^" 
Is  a  Umitation  upon  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  does  not  'affect  the  Jurisdiction  in  bankruptcy  conferred  upon 
the  district  courts  by  other  clauses  of  the  act;  and  a  court  of  banluruptcy 
has  jurisdiction  of  a  suit  in  equity  by  a  trustee  to  recover  property  alleged 
to  have  been  fraudulently  conveyed  or  transferred  by  the  bankrupt  al- 
though the  trustee,  the  bankrupt,  and  the  defendant  are  all  citizens  of  the 
same  state. 

fll  GkMB— Jurisdiction  of  State  Ck>URTB. 

State  courts  have  jurisdiction,  concurrent  with  that  of  the  courts  of  bank- 
ruptcy, of  actions  by  a  trustee  in  banlcruptcy  to  collect  the  assets  of  the 
estate  or  to  set  aside  alleged  fraudulent  transfers  or  conveyances  by  the 
bankrupt;  and  whichever  court  state  or  federal,  first  takes  cognizance  of 
such  an  action  wiU  have  the  right  to  dispose  of  the  case  finiUly  and  ccm- 
clusively. 

a  Same— Remedy  at  Law. 

A  bill  In  equity,  brought  by  a  trustee  in  bankruptcy  to  set  aside  a 
sale  of  a  stock  of  goods  made  by  the  bankrupt  in  fraud  of  his  creditors  and 
in  fraud  of  the  bankruptcy  act,  will  not  be  dismissed  on  the  theory  that 
complainant  has  a  plain  and  adequate  remedy  at  law,  equity  being  the 
appropriate  forum  for  such  a  suit. 

4.  Same— Parties— The  Bankrupt. 

A  bankrupt  is  not  a  necessary  party  co  a  suit  in  equity  by  his  trustee 
to  set  aside  an  alleged  fraudulent  transfer  or  conveyance  by  the  bajikrupt 
to  the  defendant. 

&  Same— Appointment  of  Recbiter. 

On  a  bill  in  equity  by  a  trustee  in  bankruptcy  to  set  aside  a  sale  of  a 
stock  of  merchandise  by  the  bankrupt  to  the  defendants,  alleged  to  have 
oeen  fraudulent  as  to  creditors,  and  asking  for  the  appointment  of  a  re- 
ceiver, it  appeared  that  the  bankrupt  while  in  embarrassed  circumstances, 
had  secured  an  extension  from  his  creditors,  executing  notes  in  large 
amounts,  had  then  proceeded  to  make  large  purchases  of  stock,  had  offered 
his  stock  in  trade  at  a  price  below  its  alleged  cost  and,  upon  effecting  its 
sale  to  defendants,  had  immediately  left  the  state;  that  the  stock  consisted 
of  goods  subject  to  deterioration  and  fluctuation  of  price,  and  had  not  been 
inventoried,  so  that  its  value  could  not  be  correctly  estimated;  and  that 
the  defendants  were  probably  not  worth  much  more  than  the  amount  of 
their  debts.  Held,  that  a  receiver  should  be  appointed  to  take  possession 
and  control  of  the  property  in  question,  and  sell  it  depositing  the  proceeds 
in  a  designated  depository. 
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In  Bankruptcy.  On  demurrer  to  bill  in  equity  filed  by  Walter  O. 
CoXy  as  trustee  in  bankruptcy  of  W.  H.  Gilbert,  against  John  D.  Wall 
and  T.  W.  Huske. 

A.  H.  EUer,  Jones  &  Patterson,  and  Louis  M.  Swink,  for  complain- 
ant. 

Watson,  Buxton  ft  Watson  and  Olenn  ft  Manly,  for  defendants. 

EWABT,  District  Judge.  This  is  a  bill  in  equity  filed  by  the  com- 
plainant, as  trustee  of  the  bankrupt,  for  the  purpose  of  setting  aside  a 
sale  made  by  the  bankrupt,  Gilbert,  to  the  respondents,  of  a  certain 
stock  of  hardware;  the  said  sale  haying  been  made,  as  complainant  al- 
leges, in  fraud  of  the  bankruptcy  act,  and  in  fraud  of  the  creditors  of 
the  said  estate.  The  facts  are  as  follows:  Gilbert  was  a  retail  hard- 
ware dealer  in  the  city  of  Winston,  N.  C,  carrying  a  stock  of  |16,000 
or  118,000.  Becoming  embarrassed  in  June,  1899,  he  secured  an  ex- 
tension from  his  creditors,  executing  notes  in  large  amounts,  ma- 
turing December,  1899,  and  January,  1900.  Immediately  after  secur- 
ing this  extension,  he  bought  largely  of  hardware  dealers,  increasing 
his  stock  to  i^n  abnormal  extent;  at  the  same  time  selling  stock  in 
hand  at  cut  prices,  at  and  below  cost.  In  September,  1899,  Gilbert 
repeatedly  attempted  to  dispose  of  his  stock,  both  at  Martinsville, 
Va.,  and  Winston,  N.  G.,  offering  the  same  at  figures  considerably  be- 
low alleged  cost.  On  or  about  the  5th  of  October,  1899,  he  sold  his 
Winston  stock  to  respondents,  and  immediately  thereafter  left  the 
state.  Proceedings  in  involuntary  bankruptcy  were  at  once  insti- 
tuted by  his  creditors,  and  he  was  duly  adjudged  a  bankrupt,  and 
Cox,  the  complainant,  elected  trustee  of  his  estate. 

The  resi>ondents  demur  to  the  bill  filed  in  this  case,  raising  the  ques- 
tion of  the  jurisdiction  of  the  district  court  to  entertain  this  cause. 
It  is  claimed  that,  as  the  bankrupt,  the  trustee,  and  the  respondents 
are  all  citizens  of  this  state  and  residents  of  this  district,  by  section 
23b  of  the  act  cognizance  of  such  a  controversy  can  only  be  taken  by 
the  state  courts. 

It  is  to  be  regretted  that  the  decisions  of  the  courts  upon  this 
question  have  not  been  uniform.  On  the  contrary, 'there  are  many 
conflicting  opinions.  In  support  of  the  proposition  that  the  district 
court  has  jurisdiction,  vide  In  re  Gutwillig,  34  C.  C.  A.  377,  92  Fed. 
337;  Davis  v.  Bohle,  34  G  C.  A.  372,  92  Fed.  325;  Carter  v.  Hobbs 
(D.  C.)  92  Fed.  694;  In  re  Sievers  (D.  C.)  91  Fed.  366;  In  re  Fixen 
(D.  C.)  96  Fed.  753;  In  re  Richard  (D.  0.)  94  Fed.  636;  In  re  Smith 
(D.  C.)  92  Fed.  135;  In  re  Newberry  (D.  0.)  97  Fed.  24;  In  re  Byrne, 
Id.  763;  Robinson  v.  White,  Id.  34.  Contra,  Mitchell  v.  McClure 
(D.  C.)  91  Fed.  621;  Burnett  v.  Mercantile  Co.,  Id.  365;  In  re  Kelly, 
Id.  504;  In  re  Rockwood,  Id.  363;  In  re  Buntrock  Clothing  Co.  (D.  C.) 
92  Fed.  886;  Heath  v.  Shaffer  (D.  C.)  93  Fed.  647;  In  re  Abraham,  35 
C.  O.  A.  592,  93  Fed.  774. 

A  careful  examination  of  the  cases  decided  satisfies  me  that  the 
section  referred  to  (to  wit,  23b),  providing  that  "suits  by  the  trustee 
shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bankrupt 
might  have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy 
had  not  been  instituted,"  is  a  limitation  upon  the  jurisdiction^f  cir-  . 
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cuit  courts  of  the  United  States,  and  does  not  affect  tiie  Jurisdiction 
in  bankruptcy  conferred  upon  the  district  courts  by  other  clauses  of 
the  act,  and  that  a  court  of  bankruptcy  has  jurisdiction  of  a  suit  by 
a  trustee  to  recover  property  alleged  to  have  been  conveyed  or  trans- 
ferred by  the  bankrupt  in  fraud  of  his  creditors,  notwithstanding  that  . 
the  trustee  and  the  bankrupt  and  the  defendants  are  all  citizens  of 
the  same  state;  In  reaching  this  conclusion,  I  do  not  wish  to  be 
understood  as  casting  any  doubt  upon  the  jurisdiction  of  the  courts 
of  the  state  to  entertain  jurisdiction  and  try  suits  for  any  cause  of 
action  whatever  brought  by  the  trustee  of  a  bankrupt  against  parties 
who  fraudulently  or  otherwise  were  in  possession  of  the  bankrupt's 
estate,  or  were  indebted  to  the  bankrupt.  I  am  clearly  of  the  opinion 
that  courts  of  this  state  are  invested  with  complete  and  plenary  juris- 
diction over  fraudulent  transfers  and  conveyances  concurrent  with 
this  court,  and  that  whichever  of  the  two  courts  lirst  took  cognizance 
of  the  case  had  the  right  to  finally  and  conclusively  dispose  of  the 
same.  In  the  case  at  bar,  Cox,  trustee  of  Gilbert,  bankrupt,  chose 
to  institute  his  bill  in  equity  in  this  forum,  and  this  court  has  there- 
fore acquired  jurisdiction.  Vide  Ex  parte  Christy,  3  How.  292,  11 
L.  fid.  603;  Atkinson  v.  Purdy,  Fed.  Cas.  No.  616;  McLean  v.  Bank, 
Fed.  Cas.  No.  8,885;  Burbank  v.  Bigelow,  92  U.  S.  179,  23  L.  Ed.  542; 
Woolridge  v.  McKenna  (C.  C.)  8  Fed.  650;  Olney  v.  Tanner  (D.  C.)  10 
Fed.  101;  In  re  Anderson  (D.  C.)  23  Fed.  482;  Bachman  v.  Packard, 
Fed.  Cas.  No.  709;  Main  v.  Glen,  Fed.  Cas.  No.  8,973;  Hallack  v. 
Tritch,  Fed.  Cas.  No.  5,956;  Loveland,  Bankr.  p.  490;  Black,  Bankr. 
p.  123;  Lea  v.  George  M.  West  Co.,  1  Nat.  Bankr.  N.  264,  91  Fed. 
237,  affirmed  in  United  States  supreme  court,  1  Nat.  Bankr.  N.  409, 
19  Sup.  Ct.  836,  43  L.  Ed.  1098;  In  re  John  A.  Etheridge  Furniture 
Co.,  1  Nat.  Bankr.  N.  112,  92  Fed.  329;  In  re  Bruss  Bitter  Co.,  1 
Nat.  Bankr.  N.  58,  90  Fed.  651;  In  re  O'Connor,  1  Nat.  Bankr.  N.  381- 
384,  95  Fed.  943;  In  re  McKee,  1  Nat.  Bankr.  N.  139. 

As  has  been  well  said  by  Judge  Severens  in  Be  Newberry  (D.  C.) 
97  Fed.  24: 

**An  anomalous  state  of  thlngrs  would  be  presented  If  the  bankruptcy  court, 
which  is  charged  TCitb  duty  of  prompt  action  in  collecting  and  distributing  the 
estate  of  the  bankrupt,  should  be  compelled  to  await  and  be  balked  by  the 
I)endency  of  proceedings  in  another  court  having  jurisdiction  entirely  foreign 
to  its  own,  and  in  no  manner  subject  to  it'* 

It  is  further  insisted  by  respondents  that  the  complainant,  as 
trustee,  if  he  has  any  right  to  the  stock  of  goods  described,  has  a 
plain,  clear,  and  adequate  remedy  at  law,  and  cannot  invoke  the 
equitable  jurisdiction  of  this  court  to  enforce  his  right.  Section  723, 
Rev.  St.  U.  S.,  provides  "that  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where  a  plain, 
adequate  and  complete  remedy  may  be  had  at  law."  The  construc- 
tion placed  on  this  statute  by  the  supreme  court  of  the  United  States 
is  as  follows:  "It  is  not  enough  that  there  is  a  remedy  at  law.  It 
must  be  plain  and  adequate,  or,  in  other  words,'  as  practical  and 
efficient  to  the  ends  of  justice  and  its  prompt  administration  as  the 
remedy  in  equity."  Boyce  v.  Grundy,  3  Pet.  215,  7  L.  Ed.  655;  Wat- 
son V.  Sutherland,  5  Wall.  74, 18  L.  Ed.  580.    But  the  foregoing  stat- 
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ate,  which  Is  merely  declaratory  as  a  rule  of  common  law,  is  no  more 
binding  than  the  following  well-established  rules  governing  the  pro- 
ceedings in  equity.  Equity  has  always  had  jurisdiction  of  subjects 
like  fraud,  misrepresentation^  conc^ment,  specific  performance, 
and  cancellation  of  instruments,  of  all  of  which  equity  has  jurisdic- 
tion per  se,  and  the  rule  of  inadequate  legal  remedy  does  not  apply. 
2  Am.  &  Eng.  Enc.  Law,  p.  201.  Equity  always  has  jurisdiction  of 
fraud,  misrepresentation,  and  concealment,  and  it  does  not  depend 
upon  discovery.  Jones  y.  Bolles,  9  Wall.  3G4,  19  L.  Ed.  734.  Courts 
of  equity  will  aid  a  creditor  by  removing  a  fraudulent  incumbrance  or 
a  conveyance  of  his  debtor's  property.  Hagan  v.  Walker,  14  How. 
29,  14  L.  Ed.  312.  In  Clements  v.  Moore,  6  Wall.  299,  18  L.  Ed.  786, 
the  same  being  a  creditors'  bill  in  the  district  court  to  set  aside  a 
fraudulent  transfer  of  a  stock  of  goods,  it  was  held  "that  equity  is 
the  appropriate  remedy,  being  more  flexible  and  capable  of  adminis- 
tering justice  than  can  be  done  under  the  rules  of  law."  Vide,  also, 
Hudgins  v.  Kemp,  20  How.  45,  15  L.  Ed.  853;  Venable  v.  5ank,  2 
Pet.  107,  7  L.  Ed.  364.  In  former  bankruptcy  acts,  equitable  jurisdic- 
tion of  the  court  was  invoked  in  the  following  cases:  Stucky  v. 
Bank,  108  U.  S.  74,  2  Sup.  Ot.  219,  27  L.  Ed.  640;  Grant  v.  Bank, 
97  U.  S.  80,  24  L.  Ed.  971;  Rogers  v.  Palmer,  102  U.  8.  263,  26  L.  Ed. 
164;  Auffmordt  v.  Easin,  102  U.  S.  620,  26  L.  Ed.  262;  Barbour  v. 
Priest,  103  U.  S.  293,  26  L.  Ed.  478;  Dutcher  v.  Wright,  94  U.  S.  553, 
24  L.  Ed.  130;  Phipps  v.  Sedgwick,  95  U.  S.  3,  24  L.  Ed.  591;  Neblett 
T.  MacParland,  92  U.  S.  101,  23  L.  Ed.  471;  Goodenow  v.  Milliken, 
Fed.  Oas.  No.  5,535;  Harmanson  v.  Bain,  Fed.  Cas.  No.  6,072;  Peo- 
ple V.  Brennan,  12  N.  B.  R.  567,  3  Hun,  666.  The  jurisdiction  is  not 
confined  to  fraudulent  conveyances  of  real  estate,  but  it  extends  as 
well  to  fraudulent  sales  of  personal  property.  5  Enc.  PI.  &  Prac.  p. 
405;  Carr  v.  Parker,  10  Mo.  App.  364.  In  the  matter  of  alienation  of 
personal  property  by  any  means  which  is  in  fraud  of  creditors,  courts 
of  equitv  and  courts  of  law  have  concurrent  jurisdiction.  Smith, 
Eq.  Rem^.  Cred.  p.  62;  Atkins  v.  Dick,  14  Pet.  114,  10  L.  Ed.  378.  In 
a  bill  filed  by  a  trustee  like  this,  the  bankrupt  is  not  a  necessary  party. 
The  bankrupt  is  not  a  necessary  party  to  a  suit  to  avoid  a  fraudulent 
transfer.  Bufflngton  v.  Harvev,  95  XT.  S.  99,  24  L.  Ed.  381;  Benton 
V.  Allen  (C.  C.)  2  Fed.  448;  Harding  v.  Crosby,  Fed.  Cas.  No.  6,050; 
Smith,  Eq.  Rem.  Cred.  p.  82. 

The  complainant  asks  that  a  receiver  be  appointed.  Mr.  Smith,  in 
his  most  excellent  work  on  Equitable  Remedies  of  Creditors  (page 
315),  says: 

"It  Is  common  practice  in  equitable  proceedings,  either  In'  creditors'  bills, 
or  bills  In  the  nature  of  creditors*  bills,  and  supplemental  proceedings,  to  ap- 
point a  receiver,  when  the  property  is  of  such  a  nature  as  to  render  It  neces- 
sary or  to  facilitate  the  action  of  the  court.  The  appointment  Is  peculiarly 
appropriate  If  the  transfer  consists  of  personal  property,  where  the  possession 
Is  an  Important  factor  of  ownership,  and  where  concealment  or  removal  is  so 
easily  accomplished." 

The  supreme  court  of  North  Carolina  in  Ellett  v.  Newman,  92  N.  C. 
623,  in  a  case  involving  personal  property,  very  similar  to  the  case 
at  bar,  uses  the  following  language:  ^  I 
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**The  authority  of  the  court  to  preserve  property,  the  subject  of  litigation, 
pending  the  actlotk,  until  final  judgment,  and  then  to  apply  it,  as  justice  may 
require,  is  too  manifest  to  admit  of  question,  and  such  authority  should  be 
exercised  when  it  appears  that  there  is  reasonable  ground  to  believe  that  the 
plaintiff  may  recover,  and  the  interference  of  the  court  is  necessary  to  protect 
the  property  in  question  pending  the  controversy."  Vide  Parker  v.  Grammer, 
62  N.  0.  28,  82;  Oraycroff  v.  Morehead,  67  N.  C.  422;  Morris  v.  Willard,  84  N. 
O.  293;  Levenson  v.  Elson,  88  N.  C.  182;  Twltty  v.  Logan,  80  N.  C.  69;  Cone 
V.  Combs  (O.  O.)  18  ITed.  576;  Shepherd  v.  Pepper,  133  U.  S.  626,  10  Sup.  Ct. 
438,  33  L.  Ed.  706. 

In  the  case  at  bar  it  appears  that  this  is  a  stock  of  merchandise, 
subject  to  deterioration  and  fluctuation  in  price;  that  no  inventory 
of  the  property  has  been  taken,  and  until  this  is  done  no  correct 
estimate  and  value  can  be  placed  thereon;  that  the  respondents 
owe  18,000  to  the  Wachoria  National  Bank  of  Winston;  and  that 
their  property  is  listed  at  a  little  more  than  |9,000,  nearly  all  of 
which  is  personal  property.  In  view  of  these  facts,  in  the  judgment 
of  the  court,  it  is  proper  that  a  receiver  should  be  appointed  until  the 
equities  of  all  parties  interested  should  be  determined  by  a  final  de- 
cree. It  is  therefore  ordered,  adjudged,  and  decreed  that  the  injunc- 
tion issued  by  this  court  December  16,  1899,  be  continued  till  the 
final  hearing  of  this  cause.  The  respondents  are  hereby  enjoined  and 
restrained  from  interfering  in  any  manner  with  the  stock  of  goods 
described  in  the  bill  of  complaint,  the  same  being  the  identical  stock 
of  goods  allied  to  have  been  purchased  by  respondents  of  Gilbert, 
bankrupt,  Samuel  F.  Vance,  of  Winston,  is  hereby  designated  and 
appointed  as  temporary  receiver  to  take  into  his  possession  and  con- 
trol said  stock  of  goods  described  in  the  bill  of  complainant.  The 
Baid  John  D.  Wail  and  T.  W.  Huske  will  immediately,  upon  demand  of 
S.  F.  Vance,  receiver  as  aforesaid,  deliver  to  S.  F.  Vance,  as  receiver, 
immediate  possession  of  the  entire  stock  of  goods  described  in  plain- 
tiff's bill,  and  now  in  the  possession  of  Wall  &  Huske,  together  with 
all  books,  accounts,  and  papers  in  any  wise  appertaining  or  relating 
to  the  said  stock  of  goods  formally  belonging  to  W.  H.  Gilberi:,  bank- 
rupt. Upon  taking  possession  of  said  stock  of  goods,  the  said  S.  F. 
Vance,  receiver,  will,  as  early  as  practicable,  sell  the  same,  either  at 
public  or  private  sale,  upon  such  terms  as  he  may  deem  best  for 
the  interest  of  the  creditors  and  claimants  to  the  said  property;  the 
funds  realized  therefrom  to  be  deposited  with  the  People's  National 
Bank  at  Winston,  N.  C,  till  all  bona  fide  claims  and  liens  of  those 
holding  same  are  hereafter  established.  Before  entering  upon  the 
discharge  of  his  duties  as  receiver,  the  said  S.  F.  Vance  will  enter  into 
bond,  with  good  and  sufficient  sureties,  the  said  bond  to  be  approved 
by  the  clerk  of  this  court  at  Qreenboro,  in  the  sum  of  |20,000, 
conditioned  that  he  will  faithfully  discharge  the  duties  of  his  office  as 
receiver,  and  will  account  to  the  proper  parties  for  the  funds  received 
by  him  in  such  capacity.    This  cause  is  retained  for  further  orders. 
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I4AKB  ONTARIO  FISH  CO.  v.  UNITED  STATES. 
(Circuit  Court,  N.  D.  New  York.    February  14, 1900.) 

1.  OCBTOHB  Duties— F18H. 

Fish  caught  In  a  bay  on  Lake  Ontario,  in  Canadian  waters,  by  dtlEens 
Of  Canada,  notwithstanding  such  citizens  were  employed  by  a  corporation 
of  New  York,  are  not  within  Act  Cong.  July  24,  1897,  par.  556,  placing  on 
the  free  list  fish  caught  in  the  Great  Lakes  by  citizens  of  the  United 
States. 

d.  Bamb— Ratb. 

Act  Cong.  July  24,  1897,  par.  269,  providing  that  the  duty  on  fresh-water 
fish,  not  specially  provided  for  in  the  act,  shall  be  a  quarter  of  a  cent  a 
pound,  does  not  apply  to  skinned  fish,  which  are  provided  for  in  para- 
graph 261,  relating  to  "fish,  skinned  or  boned." 

a.  Same— Frbb  List. 

Act  Cong.  July  24,  1897,  par.  626,  relating  to  oils,  and  putting  on  the 
free  list,  after  enumerating  a  large  number  of  oils,  "spermaceti,  whale 
and  other  fish  oils  pf  American  fisheries,  and  all  fish  and  other  products 
of  such  fisheries,"  will  not  be  construed  to  admit  free  of  duty  "all  fish  and 
other  products  of  American'  fisheries,"  since  paragraphs  258-261  provide 
specifically  for  the  duty  on  such  fish. 

This  is  an  appeal  by  the  Lake  Ontario  Fish  Company  from  a  de- 
cision of  the  board  of  general  appraisers,  which  sustained  the  action 
of  the  collector  of  the  port  of  Cape  Vincent,  N.  Y.,  in  assessing  duty 
upon  fish  imported  by  the  said  company. 

Watson  M.  Rogers,  for  importer. 
Charles  H,  Brown,  U.  S.  Atty. 

COXE,  District  Judge.  In  December,  1897,  the  Lake  Ontario  Fish 
Company,  a  corporation,  organized  under  the  laws  of  the  state  of 
New  York,  imported  into  this  country  a  quantity  of  skinned  fish  at 
the  port  of  Cape  Vincent  within  this  district  The  collector  assessed 
duty  at  the  rate  of  1 J  cents  per  pound,  under  the  provisions  of  para- 
graph 261  of  the  act  of  July  24, 1897,  which  reads  as  follows:  ^Tish, 
fresh,  smoked,  dried,  salted,  pickled,  frozen,  packed  in  ice,  op  other- 
wise prepared  for  preservation,  not  specially  provided  for  in  this  act, 
three-fourths  of  one  cent  per  i)ound;  fish,  skinned  or  boned,  one  and 
one-fourth  cents  per  pound;  mackerel,  halibut  or  salmon,  fresh, 
pickled  or  salted,  one  cent  per  pound."  The  importer  protested,  in- 
sisting that  said  merchandise  should  be  admitted  free  of  duty  under 
paragraph  555  of  the  free  list,  which  is  as  follows:  ^Tish,  fresh, 
frozen,  or  packed  in  ice,  caught  in  the  Great  Lakes  or  other  fresh 
waters  by  citizens  of  the  United  States."  The  protest  further  insist- 
ed that,  if  dutiable  at  all,  the  merchandise  should  be  assessed  at  the 
rate  of  one-fourth  of  one  cent  per  pound  under  the  provisions  of  para- 
graph 259  of  the  act,  which  provides:  'Tresh-water  fish  not  spe- 
cially provided  for  in  this  act,  one-fourth  of  one  cent  per  pound." 
Counsd  for  the  importer,  in  the  brief  submitted,  also  refers  to  para- 
graph 626  of  the  free  list,  relating  to  ^^oils."  After  enumerating  a 
large  number  of  oils  it  contains  these  words,  "and  also  spermdceti, 
whale,  and  other  fish  oils  of  American  fisheries,  and  all  fish  and  other 
products,  of  such  fisheries;  petroleum,  crude  or  refined,"  etc. 

It  was  conceded  upon  the  argument  that  the  importer  is  a  Naw       t 
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York  corporation  with  a  capital  of  |100,000,  the  shareholders  being 
citizens  of  the  United  States;  that  it  is  engaged  in  the  business  of 
catching  fish;  that  it  owns  ice  honses  and  docks  in  Canadian  waters; 
and  that  it  supplies  the  fishermen  employed  by  it  with  devices,  nets 
and  other  equipments,  and  pays  them  a  percentage  upon  the  fish 
taken  by  them.  The  fish  in  question  were  caught  in  the  Bay  of 
Quinte,  an  arm  of  Lake  Ontario,  in  Canadian  waters,  by  citizens  of 
Canada. 

It  is  argued  that  the  importer,  being  a  New  York  corporation,  is  a 
citizen  of  the  United  States;  that  a  corporation  can  only  act  through 
agents,  and  the  fish  in  question,  being  caught  by  its  employes,  were 
constructively  caught  by  it.  light  is  thrown  upon  the  proper  con- 
struction of  paragraph  555  by  comparison  with  a  similar  paragraph 
(571)  of  the  tariff  act  of  1890,  which  provided  for  the  free  entry  of 
"fish,  the  product  of  American  fisheries,  and  fresh  or  frozen  fish  (ex- 
cept salmon)  caught  in  fresh  waters  by  American  vessels,  or  with  nets 
or  other  devices  owned  by  citizens  of  the  United  States.*'  The  nets 
and  devices  being  owned  by  the  importer,  it  is  probable  that  fish 
taken  in  such  nets  would  be  entitled  to  free  entry  if  the  paragraph  of 
the  previous  act  were  in  force.  The  change  from  the  language  there 
used  to  the  language  of  paragraph  555  is  significant.  Fish  entitled  to 
free  entry  must  now  be  caught  by  citizens  of  the  United  States. 
Fish  caught  by  aliens  are  not  caught  by  citizens  of  the  United  States 
because  citizens  employ  such  aliens.  The  citizen  must  be  present  and 
actually  engaged  in  catching  the  fish. 

Paragraph  259  provides  for  a  duty  upon  fresh-water  fish  not  spe- 
cially provided  for  in  the  act,  but  as  thfe  fish  imported  were  skinned 
fish  they  certainly  were  provided  for  under  the  specific  language  "fish, 
skinned  or  boned,"  found  in  paragraph  261. 

Regarding  the  contention  that  the  merchandise  might  have  been 
admitted  free  under  the  general  paragraph  of  the  free  list  relating  to 
"oils,"  it  is  enough  to  say,  first,  that  the  protest  makes  no  mention  of 
this  p^u^graph,  and,  second,  that  the  paragraph  cannot  be  construed, 
in  view  of  the  specific  provisions  found  in  paragraphs  258  to  261  in- 
clusive, to  admit  free  of  duty  "all  fish  and  other  products  of  American 
fisheries."  The  doctrine  of  ejusdem  generis  disposes  of  this  conten- 
tion. Without  attempting  to  construe  the  language  last  quoted,  it 
is  manifest  that  it  was  not  the  intention  of  the  lawmakers  thereby  to 
nullify  the  preceding  provisions  of  the  act.  The  decision  of  the  board 
is  affirmed. 


UNITED  STATES  V.  ROESSLER  &  HASSLACHBR  CHEMICAL  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  6,  1900.) 

OovTOHB  Duties— Classification— Zinc  Dust. 

Zinc  dust  used  In  dyeing,  is  entitled  to  free  entry,  under  paragraph 
886  of  the  tariff  act  of  1894,  as  an  article  in  a  crude  state,  used  In  dyeing, 
not  specially  provided  for,  and  is  not  dutiable  under  section  3,  as  a  non- 
enumerated  manufactured  article,  nor  under  paragraph  174  and  section  4^ 
as  assimilated  to  zinc  in  pigs  and  blocks.  ^^  I 
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Appeal  from  the  Oircuit  Ckwirt  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  drcnlt  eonrt.  Southern  district  of 
New  York,  which  reversed  a  decision  of  the  board  of  general  appraisers  re- 
versing a  decision  of  the  collector  of  the  port  of  New  York  touching  the  as- 
sessment for  duty  of  certain  imported  merchandise,  which,  under  the  tariff 
act  of  1894,  was  sdnc  dnst.  The  collector  assessed  dnty  thereon  at  20  per 
centum  ad  valorem,  under  the  provisions  of  section  8  of  said  act,  as  an  "article 
.manufactured,  Ux  whole  or  in  part,  not  provided  for,"  etc.  The  board  of  gen- 
eral appraisers  held  that  under  the  similitude  clause  (section  4  of  said  act)  it 
was  dutiable  at  one  cent  a  pound,  as  similar  to  **zinc  in  blocks  or  pigs."  Para- 
graph 174.  In  what  respect  the  board  found  It  to  be  similar  does  not  appear. 
The  finding  reads,  In  the  disjunctive:  **It  is  •  •  •  similar  in  material, 
quality,  or  the  use  to  which  it  may  be  applied  to  asinc  in  blocks  or  pigs."  This 
statement  does  not  Indicate  in  which  of  the  three  named  respects  similarity 
was  found  to  exist  The  circuit  court  held  that  the  article  was  free  of  duty, 
under  paragraph  38S, — "Articles  In  a  crude  state  used  in  dyeing  or  tanning 
not  specially  provided  for  In  this  act" 

D.  Frank  Uoyd,  for  the  United  States. 
Albert  Comstoek,  for  appellee. 

Before  WALLACE,  LACOAfBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  We  concur  with  the  judge  who  tried  the  cause 
in  the  circuit  court  that  this  zinc  dust  is  an  article  in  a  crude  state, 
used  in  dyeing,  for  the  reasons  given  in  his  opinion.  Coming  thus 
within  the  enumeration  of  a  paragraph  on  the  free  list,  the  provisions 
of  sections  3  and  4  do  not  apply  to  it. 


PARBBNFABRIKEN  OP  ELBBRFBLD  CO.  v.  UNITED  STATES. 
I  (Oircuit  Court,  S.  D.  New  York.    January  16,  1900.) 

No.  2,872. 

I  Customs  Duties— Classification— Ooal-Tab  Dtbsu 

I  The  term  '^artificial  alizarin,"  as  used  in  tariff  acts,  has  acquired  a  defl- 

i  nite  meaning,  by  which  it  is  limited  to  such  dyestuffs  as  are  derived-  from 

anthradn;  and  colors  known  as  alizarin  blacks  and  browns,  which  are 
not  so  derived,  although  they  respond  fully  to  the  alizarin  tests,  are  not 
within  paragraph  469  of  the  free  list  of  the  tariff  act  of  1897,  but  are  dutia- 
ble under  paragraph  15,  as  coal-tar  dyes  or  colors  not  specially  provided 
for. 

I 

Appeal  by  the  importers  from  a  decision  of  the  board  of  general 
appraisers  which  affirmed  the  classification  for  duty  by  the  collector 

I  of  the  merchandise  in  question. 

I  Dickerson  &  Brown,  for  importers. 

Charles  D.  Baker,  Asst  U.  S.  Atty. 
i 

I  TOWNSEND,  District  Judge  (orally).    The  merchandise  in  ques- 

I  •    tion  comprises  certain  colors  known  as  alizarin  blacks  and  browns, 

I  classified  for  duty  at  30  per  cent,  ad  valorem  under  the  provisions 

of  x)aragraph  15  of  the  act  of  1897,  as  "coal-tar  dyes  or  colors,  Hot 

specially  provided  for  in  this  act,"  and  claimed  to  be  free  un^er 
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paragraph  469  of  said  act,  as  '^alizarin,  natural  or  artificial,  and 
dyes  derived  from  alizarin  or  from  anthracin."  The  evidence  shows 
that  the  blacks  in  question  are  not  derived  from  anthracin,  and  do 
not  contain  the  anthracin  nucleus;  that  the  browns  do  contain  the 
anthracin  nucleus,  but  are  not  made  from  anthracin.  Both  dyes 
respond  fully  to  the  tests  applied  to  alizarin  colors.  The  single 
question  of  law  presented  is  whether  this  paragraph  of  the  free  list 
applies  to  such  dyes  or  colors.  Counsel  for  the  importers  contends 
that  these  dyes  are  included  within  the  term  "artificial  alizarin."  His 
reasoning  is  that,  as  artificial  alizarin  is  "a  dye  derived  from  an- 
thracin," it  is  therefore  free  as  such.  He  contends  that,  in  order  to 
give  any  effect  to  the  word  **artificial,"  it  must  be  held  to  include 
other  colors,  such  as  those  in  question,  which,  while  not  natural 
alizarin,  or  the  artificial  alizarin  derived  from  anthracin,  yet  are 
alizarin  in  the  sense  that  they  respond  to  all  the  alizarin  tests. 
The  answer  to  this  contention  is  found  in  the  fact  that  in  the  liter- 
ature of  the  subject,  the  various  tariff  acts,  and  the  discussions  of 
the  question  by  the  courts,  it  conclusively  appears  that  the  term 
"artificial  alizarin"  has  acquired  a  definite,  fixed  meaning,  by  which 
it  is  limited  to  such  dyestuffs  as  are  derived  from  dioxyanthraqui- 
none,  which  is  derived  from  anthracin.  There  is  no  longer  any  such 
article  as  natural  alizarin.  There  being  no  question  of  commercial 
designation  in  this  case,  the  mere  fact  that  the  dyes  may  corre- 
spond in  test  to  artificial  alizarin  is  not  sufficient  to  make  them 
artificial  alizarin  in  fact.  Another  aspect  of  this  question  is  dis- 
cussed in  Pickhardt  v.  Merritt,  10  Sup.  Ct.  80,  33  L.  Ed.  353,  where 
it  is  conceded  that  such  dyes  are  not  artificial  alizarin.  The  deci- 
sion of  the  board  of  general  appraisers  is  therefore  affirmed. 


PARBENFABRIKEN  OP  BLBERFBLD  CO.  v.  UNITED  STATES. 

(Circuit  Court,.  S.  D.  New  York.    January  16,  1900.) 

No.  2,871. 

Customs  Duties— Classipicatiow—Coal-Tab  Dyes.  • 

Coal-tar  colors  or  dyes  which  are  not  derived  from  anthracin  are  not 
"artificial  alizarin,"  within  the  meaning  of  paraisrraph  368  of  the  free  list 
of  the  tariff  act  of  1894,  although  they  respond  to  all  the  alizarin  tests, 
but  are  dutiable  mider  paragraph  14,  as  "coal-tar  colors  or  dyes,  by  what- 
ever name  known,  and  not  specially  provided  for." 

Appeal  by  the  importers  from  a  decision  of  the  board  of  general 
appraisers  which  affirmed  the  classiflcation  for  duty  by  the  collector 
of  the  merchandise  in  question. 

Dickerson  &  Brown,  for  importers. 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

TOWNSEND,  District  Jndge  (orally).  The  merchandise  in  ques- 
tion comprises  certain  colors,  assessed  for  duty  at  25  per  cent,  ad 
valorem  under  the  provisions  of  paragraph  14  of  the  act  of  1894,  as 
"coal-tar  colors  or  dyes,  by  whatever  name  known,  and  nc^  specially^ 
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provided  for  in  this  act/'  and  claimed  to  be  exempt  from  duty  under 
X)aragraph  368  of  said  act,  as  "alizarin,  natural  or  artificial."  These 
dyes  are  daimed  to  be  artificial  alizarin  in  the  sense  that  while  they 
are  not  derived  from  alizarin  or  anthracin,  and  are  not  chemically 
alizarin,  they  are  known  generally  as  alizarin  colors,  and  correspond 
to  the  tests  applied  to  determine  alizarin  colors.  But  counsel  for 
the  government  shows  that  in  the  literature  relating  to  these  colors, 
and  by  repeated  decisions  of  the  courts,  the  term  ^^Milficial  alizarin'' 
has  been  applied  to  designate  only  dyes  or  colors  derived  from 
dioxyanthraquinone,  a  product  of  coal  tar,  and  that  no  other  color 
responding  to  the  same  tests,  but  not  derived  from  anthracin,  was 
intended  by  congress  to  be  included  within  said  term.  XJ.  S.  v. 
Sehlbach,  33  C.  C.  A.  277,  90  Fed.  799;  Cochrane  v.  Fabrik,  111  U.  S. 
293,  4  Sup.  Ct.  456y  28  L.  Ed.  433.  The  question  of  commercial  desig- 
nation discussed  in  Selbach  v.  U.  S.  (C.  C.)  78  Fed.  803,  does  not 
arise  under  this  tariff  act.  In  view  of  this  well-understood  meaning 
during  such  a  long  period,  I  think  congress  must  be  presumed  to  have 
intended  to  say,  not  that  any  and  all  colors  which  responded  to  the 
alizarin  tests,  so-called,  should  be  admitted  free  of  duty,  but  that  only 
those  dyestufPs  or  colors  derived  from  anthracin  should  be  thus  ad- 
mitted. This  question  is  further  discussed  in  Farbenfabriken  of 
Elberfeld  Co.  v.  U.  S.  (No.  2,872)  99  Fed.  553.  The  decision  of  the 
board  of  general  appraisers  is  affirmed. 


SCHIFP  et  al.  v.  UNITEa)  STATES. 

(Olrcult  Oourt  of  Appeals,  Second  Olrcuit    January  80,  1900.) 

No.  41. 

Customs  Dutibs— Straw  Braids— Freb  List. 

"Gold  straw  braids"  and  "silver  straw  braids,"  composed  mostly  of  hemp 
fiber,  the  remainder  being  metal,  cotton,  and  glue,  are  not  entitled  to  free 
entry,  under  Act  Cong.  Oct.  1,  1890,  par.  518,  which  puts  on  the  free  list 
braids,  plaits,  laces,  and  similar  manufactures,  "composed  of  straw,  chip, 
grass,  palm  leaf,  willow,  osier  or  rattan,"  suitable  for  malting  or  ornament- 
ing hats,  bonnets,  and  hoods,  but  are  assessable  under  paragraph  215, 
as  manufactures  in  part  of  metal,  not  specially  provided  for. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court,  Southern 
district  of  New  York,  affirming  a  decision  of  the  board  of  general 
appraisers  which  affirmed  the  classification  of  certain  merchandise 
for  customs  duty  by  the  collector  of  the  port  of  New  York. 

Albert  Comstock,  for  appellant. 

Henry  C.  Piatt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  was  imported  under 
the  tariff  act  of  1890.  It  consisted  of  goods  invoiced  as  "gold  straw 
braids"  and  "silver  straw  braids/'  composed  of  hemp  flberi^  the  t 
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extent  of  from  flye-sixthg  to  nine-tenths  of  their  value,  the  remain- 
der being  metal,  cotton,  and  glue.  Duty  was  assessed  on  them  at 
45  per  cent.,  nnder  i>aragraph  216,  as  manufactures  in  part  of  metal, 
not  specially  provided  for.  The  importers  protested,  claiming  free 
entry,  under  paragraph  518.  It  will  be  well  to  note  the  earlier  pro- 
visions of  tariff  acts  touching  the  articles  enumerated  in  this  last- 
mentioned  paragraph.    The  act  of  1883  provided  as  follows: 

"Par.  448.  Hats  and  so  forth,  materials  for:  Braids,  plaits,  flats,  laces, 
trimmings,  tissues,  willow  sheets  and  squares,  used  for  making  bats,  bonnets 
and  boods,  composed  of  straw,  chip,  grass,  palm  leaf,  willow,  hair,  whalebone 
or  any  other  substance  or  material  not  specially  enumerated  or  provided  for  in 
this  act,  twenty  per  centum  ad  valorem." 

By  a  special  act  passed  February  18,  1890,  congress  struck  out  the 
last-quoted  paragraph,  and  inserted  in  place  thereof  the  following: 

'Tar.  448.  Braids,  plaits,  flats,  willow  sheets  and  squares,  flt  only  for  use 
in  making  or  ornamenting  hats,  bonnets  and  hoods,  composed  of  straw,  chip, 
grass,  palm  leaf,  wmow,  hair,  whalebone  or  any  vegetable  material,  not  spe- 
ciaUy  enumerated  or  provided  for,  twenty  per  centum  ad  valorem." 

Next  came  the  act  of  October  1,  1890,  containing  the  paragraph 
under  which  the  importers  in  the  case  at  bar  contend  that  their 
goods  should  be  classified.  It  reads  as  follows,  being  part  of  the 
free  list: 

"Par.  518.  Braids,  plaits,  laces  and  similar  manufactures,  composed  of  straw, 
chips,  grass,  palm  leaf,  willow,  osier  or  rattan,  suitable  for  making  or  orna- 
menting hats,  bonnets  and  hoods." 

It  will  be  observed  that  the  changes  in  the  language  used  by  con- 
gress have  been  in  the  direction  of  restricting  the  number  of  articles 
which  the  so-called  "hat-material"  paragraph  should  comprise.  And 
that  restriction  is  found  to  apply  to  the  component  materials.  The 
braids  of  the  hat-material  paragraph  of  the  act  of  1883  might  be 
composed,  not  only  of  straw,  chip,  or  grass,  but  of  ^'any  other  sub- 
stance or  material."  By  the  amendatory  act  of  1890,  these  general 
words  were  changed  to  "any  vegetable  material,"  and  in  the  act  of 
October  1,  1890,  the  general  phrase  was  wholly  eliminated,  and 
the  braids  included  in  the  paragraph  were  reduced  to  such  only  as 
were  "composed  of  straw,  chips,  grass,"  and  the  other  specially 
enumerated  vegetable  substances.  By  this  we  do  not  mean  to  hold 
that  the  presence  of  any  other  material  in  admixture  with  one  or 
more  of  the  enumerated  materials  will  take  the  braid  out  of  this 
paragraph.  Under  the  principle  enunciated  in  Arthur's  Ex'rs  v.  But- 
terfleld,  125  U.  S.  70,  8  Sup.  Ot.  714,  31  L.  Ed.  643,  and  Herrman 
V.  Robertson,  152  U.  S.  521,  14  Sup.  Ct.  686,  38  L.  Ed.  538,  we  af- 
firmed in  U.  S.  V.  Bheims,  33  C.  C.  A.  687,  89  Fed.  1020,  a  decision 
of  the  circuit  court  holding  that  certain  braids,  composed  principally 
of  straw,  were  within  this  j)aragraph,  although  they  contained  cot- 
ton, 28  per  cent,  in  quantity,  and  25  per  cent,  in  value.  But,  in  or- 
der to  come  within  the  terms  of  the  paragraph  as  now  amended,  it 
is  necessary  that  the  predominant  and  characteristic  component 
shall  be  one  of  those  specifically  enumerated  in  the  paragraph,  and 
the  words  of  enumeration  should  not  be  distorted  so  as  to  cover 
other  vegetable  substances,  not  fairly  within  the  deflnition^^  thosey 
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words  in  common  acceptation.  Hemp  fiber  seems  not  to  be  witMn 
the  dlctionaiy  definitions  of  any  of  those  words  cited  in  appellant's 
brief,  and  it  certainly  would  not,  in  common  speech,  be  included  in 
the  phrase,  ^straw,  chip  or  grass,"  We  have  here  no  qnestion  of 
conunercial  designation.  The  tariff  act  does  not  lay  duty  upon 
"straw  braid," — ^a  term  which  might  have  a  technical  meaning  in 
trade  and  commerce, — ^but  upon  "braids  composed  of  straw,"  etc., 
and  there  is  no  evidence  that  the  words  "straw,"  "chip,"  or  "grass," 
when  applied  to  the  raw  material,  have  any  peculiar  commercia} 
meaning.    The  decision  of  the  circuit  court  is  afiirmed. 


RACINB  et  aL  v.  UNIl^BD  STATES. 

(Oircait  Court,  S.  D.  New  York.    December  28»  1800.) 

No.  2,838. 

CusTOics  Duties— CoHSTBUcnoN  op  Statute— Watches. 

The  first  part  of  paragraph  101  of  the  tariff  act  of  1897,  Imposing  upon 
**watch  movements,  whether  imported  In  cases,  or  not,"  a  specific  duty, 
based  on  the  number  of  jewels,  in  addition  to  an  ad  valorem  duty,  applies 
only  to  the  movements;  and,  when  imported  in  cases,  such  cases  are  duti- 
able separately,  under  the  succeeding  part  of  the  paragraph. 

Appeal  by  the  importers  from  a  decision  of  the  board  of  general 
appraisers  which  affirmed  the  action  of  the  collector  in  assessing  duty 
upon  the  importations  in  question. 

William  B.  Coughtry,  for  importers. 
Henry  0.  Piatt,  Asst.  U.  8.  Atty. 

TOWNSEND,  District  Judge  (oraUy).  The  merchandise  in  ques- 
tion consists  of  certain  watches,  which  were  classified  for  duty  by 
the  collector  upon  the  cases  and  movements  separately, — ^at  40  per 
cent,  on  the  cases,  and  at  25  per  cent,  and  the  specific  duty  on  the 
movements, — ^nnder  the  provisions  of  paragraph  191  of  the  act  of 
1897.  The  importers  protested,  claiming  that  the  article  was  duti- 
able as  an  entirety  at  25  per  cent.,  and  the  specific  duty  as  "watch 
movements  in  a  case."    Said  paragraph  provides  as  follows: 

"191.  Watch  movements,  whether  imported  in  cases  or  not,  if  having  not 
more  than  seven  jewels,  thirty-five  cents  each;  if  having  more  than  seven 
jewels  and  not  more  than  eleven  jewels,  fifty  cents  each;  if  having  more  than 
eleven  Jewels  and  not  more  than  fifteen  jewels,  seventy-five  cents  each;  if 
having  more  than  fifteen  jewels  and  not  more  than  seventeen  jewels,  one 
dollar  and  twenty-five  cents  each;  if  having  more  than  seventeen  jewels, 
three  doUars  each,  and  in  addition  thereto,  on  aU  the  foregoing,  twenty-five 
per  centum  ad  valorem;  watch  cases  and  parts  of  watches,  including  watch 
dials,  chronometers,  box  or  ship,  and  parts  thereof,  docks  and  parts  thereof, 
not  otherwise  provided  for  in  this  act,  whether  (leparately  packed  or  otherwise, 
not  composed  wholly  or  in  part  of  china,  porcelain,  piurian,  bisque  or  earthen- 
ware, forty  per  centum  ad  valorem;  all  jewels  for  use  in  the  manufacture  of 
watches  or  docks,  ten  per  centum  ad  valorem." 

The  construction  of  this  paragraph  is  not  entirely  clear;  but  in  view 
of  the  fact  that  in  every  prior  tariff  act  matches  have  been  held  to  be 
dutiable,  eo  nomine,  at  the  same  rate  as  watch  movements,  and  that  j 
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there  is  no  other  reference  to  watches  in  the  present  tariff  act  T  think 
the  constrnction  contended  for  by  counsel  for  th,e  United  States  is  the 
correct  one.  He  claims  that  each  provision  relating  to  jewels  refers 
necessarily  and  grammatically  only  to  watch  movements^  and  that 
the  following  provision — ^''and  in  addition  thereto,  on  all  the  forego- 
ing, twenty-five  per  centum  ad  valorem" — ^necessarily  refers,  also, 
only  to  these  various  classes  of  movements,  and  not  to  the  cases.  In 
that  event,  inasmuch  as  the  case  would  have  lost  its  identity  if  treated 
as  a  part  of  the  watch  movement,  as  contended  by  counsel  for  the  im- 
porters, there  would  be  no  duty  whatever  upon  the  value  of  the  case. 
In  short,  the  true  construction  should  be  as  though  it  read,  ''Watch 
movements,  if  having  not  more  than  seven  jewels,  thirty-five  cents 
each,"  etc.,  and  there  were  added  at  the  end  of  the  first  portion  of 
the  paragraph  the  statement,  "This  shall  apply  to  watch  movements 
whether  they  are  imported  in  cases  or  not."  The  deciaioa  of  the  board 
of  general  appraisers  is  affirmed. 


UNITED  STATES  V.  FOPPBa 

(Olrcalt  Oonrt,  S.  D.  New  Tork.    December  28,  1899.) 

No.  2,968. 
OnsTOMs  Duties— Rbeds. 

Reeds  not  cut  into  lengths,  but  stripped  of  enamel  so  as  to  transform 
them  from  rattan  into  reed,  leaving  the  inner  portion  intact  are  free  under 
Act  1897,  par.  700,  as  '*reeda  unmanufactured." 

Appeal  by  the  United  States  from  a  decision  of  the  board  of  gea- 
eral  appraisers  which  reversed  the  action  of  the  collector  in  assess- 
ing duty  npon  the  merchandise  in  question* 

Charles  D.  Baker,  Asst.  U.  S.  Atty. 
Edward  Hartley,  for  importer. 

TOWNSEND,  District  Judge  (orally).  The  articles  In  qnestion 
were  reeds  assessed  for  duty  under  paragraph  206  of  the  act  of  1897 
as  ''reeds  manufactured  from  rattans,"  and  claimed  by  the  importers 
in  their  protest  to  be  free  as  ''reeds  unmanufactured,"  under  para- 
graph 700  of  said  act.  The  action  of  Judge  Lacombe  in  the  case 
of  Foppes  V.  Magone  (C.  C.)  48  Fed.  570,  in  directing  a  verdict  for 
the  importers  disposes  of  the  question  presented  herein.  The  articles 
are  not  cut  in  lengths,  and  have  only  been  so  stripped  of  enamel  as 
to  transform  them  from  rattan  into  a  reed,  leaving  the  inner  por- 
tion intact.  The  decision  of  the  board  of  general  appraisers  is  af- 
firmed* 


PITT  et  al.  v.  UNITBD  STATES. 

(Circuit  Court,  8.  D.  New  York.    December  28,  1800.) 

No.  2,802. 

CXjSTOIfB  DUTIBS—ANTIQini   FuRvrruBB. 

Furniture  which  is  free  under  Act  1894,  par.  ^6,  as  antlqaltles  prodnced 
prior  to  the  year  1700,  Is  not  dutiable  where  Imported  at  1  o'clock  In  the 
afternoon  of  July  24,  1897,  under  the  provisions  of  Act  1887»  par.  83,  that 
section  bavhig  no  application  to  goods  free  of  du^.  ^^  y 
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Appeal  by  Pitt  &  Scott  from  a  decision  of  the  board  of  general 
appraiser^  which  affirmed  the  action  of  the  collector  in  assessing 
duty  upon  the  importations  in  question. 

William  B.  Gonghtry,  for  importers. 
Henry  0.  Piatt,  Asst  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  articles  in  question 
comprise  certain  furniture,  claimed  to  be  frfee,  under  paragraph 
426  of  the  act  of  1894,  as  antiquities  produced  prior  to  the  year 
1700.  The  single  question  presented  is  whether  the  articles,  im- 
ported at  X  o'clock  in  the  afternoon  of  July  24, 1897,  were  liable  for 
duty  under  the  provisions  of  the  act  of  1897.  The  claim  of  the  goT- 
emment  rests  apon  the  provisions  of  section  33  of  said  act.  It  is 
manifest  that  this  section  has  no  application  to  goods  free  of  duty, 
and  therefore  the  decision  of  the  board  of  general  appraisers  is  re- 
versed. 


UNITED  STATES  T.  TWO  HUNDRED  AND  TWBfNTY  PATENTED 

MACHINES. 

(District  Court  E.  D.  Pennsylvania.    Februaiy  5,  1900.) 

No.  4. 

Irtbbkal  Rbvbnub— FoBFBiTnRB— Machinbrt  Lbabbd  bt  Cigar  Manufao- 

TURBB. 

Under  Rev.  St  S  3400,  providing  that  a  cigar  manufacturer  who  violates 
the  provisions  of  the  internal  revenue  law  relating  to  his  business  shall,  in 
addition  to  other  penalties,  forfeit  to  the  United  States  all  machinery, 
tools,  etc.,  '*which  shaU  be  found  in  his  possession  or  in  his  manufactory, 
and  used  In  his  business  as  such  manufacturer,"  the  fact  that  machinery 
used  by  a  manufacturer  guilty  of  a  violation  of  the  law  was  leased  from 
a  third  person,  who  was  ignorant  of  such  violation,  will  not  prevent  its 
forfeiture,  but  the  owner  must  be  held  to  have  acted  with  the  knowledge 
that  the  property  would  be  subject  to  forfeiture  if  the  business  was  unlaw- 
fuiiy  conducted,  and  to  have  taken  the  risk. 

This  was  an  information  for  forfeiture  of  machines  used  by  a  cigar 
manufacturer  for  violations  of  the  internal  revenue  law,  which  was  re- 
sisted by  interveners  claiming  ownership  of  such  machines. 

James  M.  Beck,  U.  S.  Atty...  and  Francis  F.  Kane,  Asst  U.  S.  Atty. 
H.  M.  North,  for  claimant  for  rent 

McPHEBSON,  District  Judge.  In  July,  1899,  the  Ann  of  William 
M.  Jacobs  &  Go.  was  carrying  on  the  business  of  manufacturing 
cigars  in  Lancaster,  Pa.,  and  was  using  for  that  purpose  220  patented 
machines  known  as  ^^snction  tables"  and  'Punching  machines."  Up- 
on the  10th  day  of  that  month  the  collector  of  internal  revenue  for 
the  Ninth  collection  district  seized  these  machines,  alleging  that  the 
firm  had  violated  the  laws  regulating  the  manufacture  of  cigars. 
Shortly  afterwards  the  district  attorney  filed  an  information  in  this 
court  seeking  to  condemn  the  machines  for  three  separate  violations 
of  section  3400  of  the  Bevised  Statutes.  That  section  reads  as  fol- 
lows: 
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"Br-^ry  mannfactarer  of  cigars  who  removes  or  sells  any  cigars  without  pay- 
ment of  the  special  tax  as  a  cigar  manufacturer,  or  without  having  given 
bond  as  such,  or  without  the  proper  stamps  denoting  the  tax  thereon;  or 
who  makes  false  or  fraudultot  entries  of  the  manufacture  or  sale  of  any  cigars; 
or  makes  false  or  fraudulent  entries  of  the  purchase  or  sale  of  leaf-tobacco, 
tobacco-stems,  or  other  material  used  In  the  manufacture  of  cigars;  or  who 
affixes  any  false,  forged,  spurious,  fraudulent  or  counterfeit  stamp,  or  imita- 
tion of  any  stamp  required  by  law,  to  any  box  containing  any  cigars;  shall, 
in  addition  to  the  penalties  elsewhere  provided  in  this  title  for  such  offences, 
forfeit' to  the  United  States  all  raw  material  and  manufactmred  or  partly 
manufactured  tobacco  and  cigars,  and  all  machinery,  tools,  implements,  ap- 
paratus, fixtures,  boxes,  barrels,  and  all  other  materials  which  shall  be  found 
in  his  possession  or  In  his  manufactory,  and  used  in  his  business  as  such  manu- 
facturer, together  with  his  estate  or  interest  in  the  building  or  faotoiry  and  the 
lot  or  tract  of  ground  on  which  such  building  or  factory  is  located  and  all 
appurtenances  thereunto  belonging." 

The  illegal  acts  charged  in  the  infonnation  were  that  William  M. 
Jacobs  &  Co.  had  removed  cigars  without  affixing  proper  stamps,  had 
affixed  counterfeit  stamps  to  certain  boxes  containing  cigars,  and  had 
made  false  and  fraudulent  entries  of  the  manufacture  and  sale  of 
cigars,  and  of  the  purchase  and  sale  of  leaf  tobacco,  and  tobacco 
stems,  and  other  materials  used  in  the  manufacture  of  cigars,  in 
the  books  required  by  law  to  be  kept  by  the  firm.  Two  applications 
to  intervene  and  defend  were  made, — one'  by  the  John  R.  Williams 
Company,  claiming  to  be  the  legal  and  bona  fide  owner  of  the  ma- 
chines; and  the  otter  by  J.  L.  Steinmetz,  who  is  the  owner  and  lessor 
of  the  building  iq  which  the  manufacture  was  carried  on,  and  has  a 
claim  for  rent,  which  he  desires  to  pursue  by  distraint  upon  the  appa- 
ratus in  controversy.  Both  interveners  unite  in  asking  that  a  for- 
feiture be  refused,  and  that  the  seizure  be  set  aside,  averring  that  the 
machines  were  only  leased  to  the  firm  at  an  annual  rental,  and  that 
the  title  to  the  property  remains  in  the  John  R;  Williams  Company; 
averring,  further,  that  the  lessor  company  has  no  knowledge  or  in- 
formation concerning  the  truth  of  the  facts  charged  by  the  govern- 
ment as  causes  of  forfeiture,  but  that,  if  they  are  true,  the  illegal  acts 
of  the  firm  were  done  without  the  knowledge,  infonnation,  or  consent 
of  the  legal  owner  of  the  machines.  The  firm  of  Jacobs  &  Co.  has 
filed  no  answer  denying  the  charges,  and  their  truth  is  conceded  by 
all  parties  concerned. 

It  remains,  therefore,  to  consider  whether  the  fact  that  the  John 
R  Williams  Company  (assuming  that  company  to  be  the  legal  owner) 
knew  nothing  of  the  unlawful  acts  of  Jacobs  &  Co.,  and  did  not  con- 
sent thereto,  is  sufficient  to  prevent  the  forfeiture  asked  for  by  the  gov- 
ernment. In  my  opinion,  this  is  scarcely  a  disputable  question.  The 
language  of  section  3400  expressly  declares  that,  if  the  prohibited 
acts  are  done  by  any  manufacturer  of  cigars,  he  shall  forfeit  to  the 
United  States  all  machinery,  tools,  implements,  apparatus,  fixtures, 
boxes,  barrels,  and  all  other  materials,  which  shall  be  found  in  his 
possession,  or  in  his  manufactory.  It  seems  to  me  that  this  lan- 
guage is  too  plain  to  admit  of  doubt.  It  was  argued  by  the  interven- 
ers that  the  section  means  no  more  than  this:  that  the  offending 
manufacturer  shall  only  forfeit  such  property  of  his  own  as  was  used 
in  his  business,  and  may  be  found  in  his  possession;  but  I  do  not  re- 
gard the  argument  as  sound.    If  it  should  be  allowed  to  prevail,  the 
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mere  device  of  hiring  the  apparatus  necessary  to  carry  on  his  business 
I  would  enisle  the  manufacturer  to  protect  it  from  seizure  by  the  gov- 

ernment, and  would  permit  him  to  carry  on  an  illegal  business  with 
I  limited  liability, 

I  If  the  owner  of  such  apparatus  chooses  to  lease  it  to,  or  in  any 

I  other  way  to  put  it  into  the  hands  of,  a  person  engaged  in  the  manu- 

I  facture  of  cigars,  he  must  be  regarded  as  transferring  the  possession 

with  the  knowledge  that  the  apparatus  may  be  put  to  an  unlawful  , 
use,  and  may,  therefore,  be  liable  to  the  penalty  of  forfeiture.  He 
takes  the  risk,  therefore,  that  the  manufacturer  will  conduct  the  busi- 
ness in  accordance  with  law;  and,  if  the  risk  falls  out  against  him, 
he  cannot  be  heard  to  set  up  his  own  ignorance  of  the  manufacturer's 
I  illegal  conduct,  or  his  own  innocence  of  unlawful  intent.    A  perti- 

nent analogy,  I  think,  may  be  found  in  the  case  of  an  owner  of  per- 
,  sonal  property  who  puts  it  upon  the  premises  of  a  tenant    Such  an 

owner  is  bound  to  know  that  the  law  permits  the  distraint  of  prop- 
erty upon  the  premises  (if  it  does  not  fall  within  certain  excepted 
classes)  for  the  nonpayment  of  rent,  and  he  cannot,  therefore,  be 
heard  to  complain  that  he  did  not  know  either  that  the  tenant's 
I  rent  was  unpaid,  or  that  his  own  property  might  be  applied  to  pay 

another  man's  debt. 

Under  the  facts  now  before  the  court,  I  think  that  a  similar  con- 
clusion must  be  reached.  The  John  R.  Williams  Company  must  be 
charged  with  the  knowledge  that  the  laws  of  the  United  States  per- 
mitted all  property  found  upon  the  premises  of  an  offending  manu- 
facturer of  cigars,  and  used  in  that  business,  to  be  forfeited;  and 
must  be  held  to  have  committed  their  machines  to  the  possession  of, 
Jacobs  &  Co.  with  the  knowledge  that  they  might  be  put  to  an  unlaw- 
ful use,  and  might,  therefore,  be  seized  and  forfeited  by  the  govern- 
ment. The  unlawful  use  being  conceded,  nothing  remains  for  the 
court  except  to  declare  that  the  risk  has  fallen  out  against  the  legal 
owners  of  the  machines,  and  that  they  must  abide  by  the  conse- 
quences. No  case  has  been  cited  that  has  applied  the  particular 
section  now  being  considered,  but  there  are  decisions  under  other 
sections  in  which  a  similar  principle  has  been  distinctly  declared. 
Dobbins'  Distillery  v.  U.  S.,  96  U.  S.  395,  24  L.  Ed.  637;  U.  S.  v. 
Two  Bay  Mules  (D.  C.)  36  Fed.  84;  U.  S.  v.  Two  Barrds  Whisky,  37 
O.  O.  A.  518,  96  Fed.  479.  In  the  last  case  the  forfeiture  was  refused 
upon  the  ground  that  the  owner  of  the  offending  proi)erty  was  not 
responsible  for  the  fact  that  it  was  in  the  possession  of  the  violator 
of  the  law.  Upon  the  facts  there  proved,  the  owner  was  as  innocent 
as  if  his  property  had  been  stolen  from  him,  and  then  put  to  the  illegal 
use.  Here  there  is  the  vital  difference  that  the  machines  in  contro- 
versy were  deliberately  put  into  the  possession  of  the  manufacturer, 
who  was  thus  enabled  to  violate  the  law  in  the  use  of  the  property, 
and  actually  did  put  it  to  an  unlawful  use.  The  defense  set  up  by 
the  interveners  is  overruled,  and  a  decree  of  forfeiture  will  be  en- 
tered. 

09F.— 86 
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McLOUGHLIN  et  al.  t.  TUCK  et  aL 
(Circuit  Court,  S.  D.  New  York.    Jannary  17»  190(X| 

OOPTRTOHT— EnJOINXNG  ILLEGAL  USB  OP  COPYRIGHT   NOTICE— JUBISDICTtOW  OF 

CiRoarr  Courts. 

The  Jurisdiction  of  a  circuit  court  of  the  United  States  to  enjoin  the  ia- 
auing,  publishing,  or  selling  of  articles  marked  or  imported  In  violation  of 
the  copyright  laws,  is  derived  solely  from  Rev.  St.  S  49G3,  as  amended 
by  Act  March  8,  1897  (29  Stat.  c.  392),  which,  by  its  terms,  does  not  ap- 
ply to  any  importation  or  sale  of  such  artides  brought  into  the  United 
States  prior  to  its  passage. 

On  Motion  to  Enquire  Witness  to  Answer  Question. 

A.  Bell  Maleomson,  for  the  motion. 
Louis  C.  Baegener,  opposed. 

LACOMBE,  Circuit  Judge.  This  is  a  suit  in  equity  praying  injunc- 
tion against  improper  use  of  copyright  notice.  This  court  has  juris- 
diction to  entertain  such  suit  only  by  virtue  of  the  amendment  to 
section  4963,  Bey.  St.  U.  S.,  which  was  contained  in  the  act  of 
March  3,  1897.  That  act,  however,  expressly  provides  that  it 
"shall  not  apply  to  any  importation  or  sale  of  such  goods  op  articles 
brought  into  the  United  States  prior  to  the  passage  hereof;  i.  e. 
prior  to  March  3, 1897.  Inasmuch  as  the  bill  does  not  aver  that  the 
acts  complained  of  are  concerned  with  goods  or  articles  brought  here 
subsequent  to  that  date,  it  would  seem  that  the  bill  does  not  aver  facts 
sufficient  to  give  the  court  jurisdiction  of  this  suit  for  injunction  by 
the  persons  complaining.  However  that  may  be,  it  appears  from  the 
record  that  the  particular  question  is  put  to  the  witness  touching 
goods  shipped  to  this  country  in  1896.  As  to  any  impressing,  issuing, 
selling,  OP  importing  of  such  goods  with  improper  copyright  notice, 
this  court  manifestly  has  no  jurisdiction  to  maintain  this  suit,  and 
thepefore  has  no  jurisdiction  to  require  the  witness  to  answer.  Mo- 
tion denied. 


DUFF  V.  DAVIS  GLASS  CO. 

(Oircult  Oonrt,  Western  District  of  Pennsylvania.    July  8,  1809.) 

No.  7. 

Patents— iHFiimGEiiENT— Gas  E^oducbrs. 

The  Duff  reissued  patent,  No.  11,523  (original  No.  617,271),  for  an  Im- 
provement in  gas  producers,  was  not  anticipated  by  anything  in  the  prior 
art,  and  the  invention  described  is  of  a  high  order  of  merit  Also  MJ 
infringed  as  to  claims  1  and  2. 

In  Equity.    This  was  a  suit  in  equity  for  infringement  of  a  pat- 
ent   On  final  hearing. 

Bakewell  &  Bakewell,  for  complainant. 

E.  S.  Graigy  John  H.  Boney,  and  J.  Snowden  Bell,  for  respondent 

ACHESON,  Circuit  Judge.    The  bill  chapges  the  defendant  with 
infringement  of  reissued  letters  patent  No.  11,523,  dated  January 
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28, 1896,  for  an  Improyement  in  gas  producers,  granted  to  the  com- 
plainant as  assignee  of  the  inventor,  Edward  James  Duff,  to  whom 
the  original  letters  patent,  No.  517,271,  were  issued  on  March  27, 
1894.  The  original  specification  is  embodied  in  the  specification  of 
the  reissued  patent,  and  the  first  and  second  claims  of  the  reissue 
are  identical  with  the  claims  of  the  original  patent.  The  reissued 
patent  contains  a  new  claim,  numbered  3.  Under  the  proofs,  how- 
ever, it  will  not  be  necessary  for  the  court  to  consider  any  question 
touching  the  yalidity  or  infringement  of  this  new  claim;  for,  if  the 
defendant  infringes  the  reissued  patent  at  all,  the  device  complain- 
ed of  is  clearly  covered  by  the  first  and  second  claims.  Those 
claims  are  as  follows: 

(1)  A  gas  producer  proyided  with  a  water-sealed  bottom  trough,  and  a  casing 
located  in  the  lower  portion  of  the  producer,  provided  with  an  inlet  for  air 
from  a  blower,  and  with  a  cover  of  gratings  inclined  from  the  sides  of  the 
casing  upward  to  a  middle  afigular  ridge,  .and  free  spaces  between  the  said  cas- 
ing and  the  sides  of  the  producer  for  the  residues  to  pass  from  the  gratings 
of  the  said  casing  to  the  water  trough,  substantlaUy  as  and  for  the  purposes 
set  forth.  (2)  A  gas  producer  of  rectangular  section,  provided  with  a  water- 
sealed  bottom  trough  and  transverse  casing  extending  from  side  to  side  of  the 
producer  and  across  the  center  thereof,  the  said  casing  being  provided  with  an 
Inlet  for  air  from  a  blower,  and  with  a  cover  having  vertical  openings  therein, 
said  cover  being  inclined  upward  from  its  opposite  sides  to  a  middle  angular 
ridge,  and  free  spaces  on  the  opposite  sides  between  the  casing  and  the  sides 
of  the  producer,  all  substantially  as  and  for  the  purposes  set  forth. 

The  distinguishing  features  of  the  gas  producer  described  in  the 
patent  in  suit  are  a  bottom  casing  or  chamber,  into  which  the  blast 
of  air  and  steam  is  delivered;  a  top  or  cover  for  this  casing  or  cham- 
ber, consisting  of  outwardly  inclined  gratinss  having  openings  to 
distribute  the  blast  under  the  body  of  the  fuel,  and  forming  also 
guiding  surfaces,  down  which  the  residual  ashes  will  slide  towards 
the  exterior  of  the  producer,  and  free  spaces  between  the  lower 
edges  of  the  inclined  gratings  and  the  walls  of  the  producer,  through 
which  the  ashes  will  descend  into  a  water  trough  which  seals  the 
bottom  of  the  producer,  and  from  which  trough  the  removal  of  the 
ashes  is  effected  without  making  any  opening  into  the  producer,  and 
without  any  interruption  of  the  air  blast.  These  features  are  cov- 
ered by  the  first  and  second  claims  of  this  patent  I  have  carefully 
examined  the  prior  patents  in  evidence  in  connection  with  the  tes- 
timony relating  thereto  of  the  several  witnesses,  and  I  have  reached 
the  conclusion  that  in  none  of  them  is  the  combination  of  either 
the  first  or  second  claim  of  the  patent  in  suit  to  be  found.  Antic- 
ipation of  either  of  these  claims  has  not  been  shown.  The  im- 
provement of  the  patent  in  suit  is  one  of  a  high  order  of  merit. 
The  proof  is  full  and  convincing  that  by  reason  of  its  automatic 
and  continuous  method  of  operation,  in  point  of  economy,  and  for 
good  results  generally,  the  Duflf  gas  producer  of  this  patent  is  su- 
perior to  any  previously  known  gas  producer.  That  the  improve- 
ment is  patentably  new  and  useful  is  most  clearly  established.  It 
only  remains,-  then,  to  inquire  whether  infringement  is  shown. 
Here  the  case  is  free  from  any  real  difficulty.  In  all  essential  par- 
ticulars the  plaintiff's  gas  producer  and  the  gas  producer  of  the 
defendant  are  alike.    The  defendant  has  appropriated  all  the  val- 
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aable  features  of  the  patented  device,  and  has  combined  the  con- 
8titnents  in  the  same  way.  It  is  true  that  the  patent  in  suit  shows 
inclined  gratings  having  plain  surfaces,  whereas  in  the  defendant's 
structure  the  downward  surfaces  in  outline  are  zigzag,  or  are 
formed  in  steps.  This  change,  however,  is  purely  formal.  In  prin- 
ciple the  two  constructions  are  identical.  The  mode  of  operation 
and  the  result  are  the  same.  This  very  clearly  appears  from  the 
evidence,  and  especially  from  the  testimony  of  the  practical  witness 
H.  L.  Dixon.  lit  a  decree  be  drawn  in  favor  of  the  complainant 
as  respects  the  first  and  second  claims  of  the  patent 


L.  B.  WATERMAN  CX).  t.  VASSAR  COLLBGBS. 

(Oircnlt  Court,  &  D.  New  York.    January  26,  1900.) 

Patents— VALrorrr—PouNTAur  Pbhs. 

The  Watennan  patent.  No.  604,680.  for  a  fountain  pen,  held  valid  <m 
demurrer  to  a  bm  for  infringement. 

This  is  a  suit  in  eqnity  for  infringement  of  a  patent.  On  de- 
murrer to  bill. 

Walter  S.  Logan,  for  plaintiff. 
William  B.  Whitney,  for  defendant 

WHEELER,  District  Judge.  This  cause  has  been  heard  upon  de- 
murrer to  a  bill  of  complaint,  in  usual  form,  for  infringement  of 
patent  No.  604,690,  dated  May  24,  1808,  and  granted  to  Lewis.  E. 
Waterman  for  a  fountain  pen.  The  patent  is  long  and  intricate, 
with  26  claims  for  various  forms  of  conical  and  somewhat  elastic 
joints,  in  different  places  and  connections  where  tight  joints  are 
required  in  such  pens.  If  such  a  joint,  or  the  mere  use  of  such  a 
joint,  in  a  fountain  pen,  was  all  of  the  invention  described  in  the 
patent,  there  would  undoubtedly  be  an  entire  want  of  patentable 
novelty.  Such  joints  have  long  been  in  well-known  use  in  many 
ways,  and  in  some  ways  in  fountain  pens.  This  does  not  fully  show, 
however,  that  there  may  not  be  patentable  invention  in  arranging 
such  joints  with,  and  adapting  them  to,  the  other  parts  of  such  pens, 
where  so  much  of  the  utility  depends  upon  the  perfection  of  the  joints. 
Potts  &  Oo.  V.  Creager,  156  D,  S.  597,  15  Sup.  Ct.  194,  39  L.  Ed.  275. 
It  is  suggested  that  an  examination  of  the  many  patents  on  the 
parts  of  these  pens  would  show  such  joints  so  in  use  about  the  parts 
as  to  demonstrate  clearly  the  want  of  patentability  of  this  inven- 
tion. But  this  would  be  more  than  belongs  to  the  court,  and  un- 
safe. Demurrer  overruled,  defendant  to  answer  over  by  March  rule 
day. 
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NATIONAL  OASH-REGISTBB  00.  r.  NAVY  OASH-BBXJISTBR  CO.  et  aL 

(OrcTilt  Court,  N.  D.  Dlliioia,  N.  D.    January  28,  1900.) 

No.  25,861. 

1  Patents— Infringement— Cash  Registers. 

The  Rltty  and  Birch  patent,  No.  271,363,  for  a  cash  register,  held  In- 
fringed. 

8.  Same— PrbiiIXinart  Injunction— Expiration  of  Patent. 

A  suit  for  infringement  was  instituted,  and  an  application  for  a  pre- 
liminary injunction  made,  three  months  before  the  expiration  of  com- 
plainant's patent,  but  the  record  was  not  perfected  so  as  to  enable  the  court 
to  pass  upon  the  motion  until  eight  days  before  such  expiration.  Held 
that,  although  good  ground  for  relief  was  shown,  an  injunction  would  be 
denied  upon  the  filing  of  an  adequate  bond  by  defendant  covering  such 
damages  and  costs,  both  past  and  future,  as  might  be  awarded  to  com- 
plainant on  final  hearing. 

This  was  a  snit  for  infringement  of  a  patent  On  motion  for  pre- 
liminary injnnction. 

Edward  Rector,  for  complainant. 

Offield,  Towle  &  Linthicum  and  Thos.  W.  Hynn,  for  defendants. 

KOHLSAAT,  District  Judge.  The  bill  herein  was  filed  November 
1,  1899.  It  seeks  to  enjoin  the  alleged  infringement  by  defendants 
of  the  Bitty  and  Birch  patent,  No.  271,363,  issued  January  30,  1*883. 
This  patent  expires  on  the  30th  of  this  month.  A  motion  for  a  pre- 
liminary injunction  was  made  before  this  court  on  Noyember  3, 
1899,  and,  by  reason  of  the  inability  of  the  court  to  grant  an  early 
hearing,  the  matter  was  referred  to  a  master  in  chancery  to  take 
proofs,  and  report  the  same,  together  with  his  conclusions  thereon. 
The  master  filed  his  report  herein  on  December  22,  1899,  in  which 
report  the  issuance  of  a  preliminary  injunction  was  recommended. 
On  December  27,  1899,  the  exceptions  of  defendants  to  said  report 
and  recommendation  were  argued  before  the  court,  and  on  January 
6,  1900,  the  exceptions  were  sustained,  and  the  motion  for  a  pre- 
liminary injunction  denied,  upon  the  ground  qf  absence  of  formal 
proof  of  title.  99  Fed.  89.  The  merits  of  the  application  were  not 
at  that  time  passed  upon  by  the  court.  Thereafter  complainant  filed 
further  proofs,  and  obtained  leave  of  court  to  renew  its  application 
for  a  preliminary  injunction  upon  the  record  as  amended.  The  mo- 
tion upon  the  record,  as  supplemented  by  additional  affidavits  and 
papers,  came  on  to  be  heard  by  the  court  on  January  20, 1900,  when, 
in  addition  to  the  objections  theretofore  raised,  the  defendants  in- 
sisted upon  proof  to  establish  ihe  corporate  existence  of  complainant, 
which  corporate  existence  was  denied  by  answers  filed  by  defendants 
on  December  29,  1899,  subsequent  to  the  last  hearing.  On  January 
22,  1900,  prima  facie  proof  of  the  corporate  existence  of  complainant 
was  for  the  first  time  filed,  so  far  as  the  record  herein  shows.  There- 
fore, granting  that,  upon  the  record  as  it  now  stands,  complainant 
has  established  its  title  to  the  patent  in  suit,  that  the  patent  is  valid, 
and  that  it  has  been  infringed  by  defendants,  the  motion  for  a  pre- 
liminary injunction  stands  before  the  court  as  though  made  wfthin 
eight  days  of  the  expiration  o^  the  patent 
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The  ground  of  objection  heretofore  raised  to  the  proof  of  com- 
plainant's title,  to  wit,  tiiat  no  proper  foundation  was  laid  for  the  in- 
troduction of  the  certified  copies  of  the  patent-oflSce  records  of  the 
various  assignments  in  the  chain  of  title,  has,  in  the  opinion  of  the 
court,  been  met  by  the  affidavits  now  on  file  showing  the  original  ex- 
istence of  the  various  instruments  of  assignment,  and  that  the  same 
have  been  lost  or  mislaid,  and  are  out  of  complainant's  power  to 
produce.  The  technical  objections  of  defendants,  relating  to  the 
insufficiency  of  the  proof  offered  to  establish  this  foundation  for  the 
introduction  of  secondary  evidence,  the  court  finds  not  well  taken. 
The  proof  is  prima  facie  sufficient. 

There  seems  to  be  no  doubt  as  to  the  validity  of  the  patent  in  suit. 
It  has  been  sustained  by  the  circuit  court  for  the  Eastern  district  of 
Pennsylvania  in  National  Cash-Register  Co.  v.  American  Cash-Regis- 
ter Co.  (C.  C.)  47  Fed.  212;  and  also  by  the  federal  supreme  court  in 
the  suit  of  National  Cash-Register  Co.  v.  Boston  Cash  Indicator  & 
Recorder  Co.,  156  U.  S.  502, 15  Sup.  Ct.  434,  39  L.  Ed.  511. 

Upon  the  question  of  infringement,  it  is  true  that  defendant's  de- 
vice is  a  decided  advance  upon  that  covered  by  complainant's  pat- 
ent. It  enables  the  operator,  by  a  system  of  segregated  working 
bars,  to  combine  figures  with  ease, — something  that  complainant's 
device  accomplishes  with  considerable  awkwardness  and  difficulty; 
and*  perhaps  the  courts  would  be  justified  in  holding,  in  a  proper 
case,  that  such  improvement  is  novel  and  patentable.  That,  how- 
ever, is  not  the  matter  involved  here.  Defendants  have  manufac- 
tured and  placed  upon  the  market,  though  in  a  limited  way,  a  com- 
plete cash  register,  which  complainant  insists  involves  all  the  features 
of  its  patent.  A  comparison  of  the  two  machines  shows  that  in 
complainant's  device  the  rocking  shaft  is  pivoted  at  the  bottom, 
whereas  in  defendants'  device  it  is  pivoted  at  the  top,  and  is  termed 
a  'Tbail."  Other  minor  variations  are  disclosed,  but  the  differences 
are  merely  in  form,  and  not  in  principle.  Each  'Tbail"  of  defend- 
ants' system  of  rocking  shafts  is  a  substantial  infringement  of  com- 
plainant's device.  Certainly,  neither  the  issuance  of  a  patent  upon 
defendants'  device,  nor  the  dividing  of  the  rocking  shaft,  would 
avoid  infringement.  Neither  would  defendants'  claim,  that  some  por- 
tions of  their  combination  are  used  to  accomplish  different  ends 
from  those  accomplished  by  analogous  portions  of  complainant's 
device,  avoid  infringement.  Defendants'  mechanism  is  certainly 
much  nearer  complainant's  in  manner  of  construction  and  operation 
than  was  that  in  the  Boston  company's  machine.  The  fact  of  in- 
fringement must  be  held  to  be  clearly  made  out. 

Should,  then,  under  all  the  circumstances  of  this  case,  an  injunc- 
tion be  granted  for  the  remaining  four  days  of  the  life  of  complain* 
ant's  patent?  It  has  been  shown  herein  that  defendants,  with  full 
knowledge  of  the  decisions  of  the  courts  above  quoted,  have  been 
and  are  preparing  to  place  their  machine  upon  the  market  in  com- 
petition with  complainant's  machines  just  as  soon  as  the  patent 
in  suit  has  expired.  Defendants  have  been  for  some  time  past  per- 
fecting their  machine  by  experiments,  and  have  placed  a  few  of 
them  upon  the  market,— one  or  two,  as  they  claim;  seven  or  eighty 
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or  perhaps  more,  as  claimed  by  complainant  Perhaps  defendants 
have  the  perfect  right,  prior  to  Jannary  30,  1900,  to  make  arrange- 
ments to  manufacture,  after  said  date,  machines  containing  com- 
plainant's device;  but  they  have  no  right,  prior  to  the  expiration 
of  complainant's  patent,  to  assemble  any  machine  containing  such 
device,  although  they  may  lawfully  have  the  different  parts  in  their 
possession.  The  question,  then,  is,  do  all  the  facts  and  circum- 
stances of  this  case  bring  it  within  the  reasoning  announced  in  Amer- 
ican Bell  Tel.  Co.  v.  Western  Tel.  Const  Co.  (C.  C.)  58  Fed.  410, 
or  within  the  reasoning  of  the  court  in  Overweight  Counterbalance 
Elevator  Co.  v.  Crane  Elevator  Co.  (C.  C.)  96  Fed.  231,  or  do  the 
special  facts  of  this  case  place  it  without  the  reasoning  of  both  of 
said  cases?  In  my  judgment,  all  the  facts  and  circumstances  of  this 
case  considered,  tiie  reding  in  neither  of  said  cases  applies  to  the 
case  at  bar.  There  remain  but  four  days  now  of  the  life  of  com- 
plainant's patent.  To  be  sure,  the  bill  was  filed  three  months  prior 
to  the  expiration  of  the  patent,  but  the  record  was  only  in  proper 
form  to  grant  the  injunction  eight  days  before  such  expiration.  In 
the  Elevator  Cases,  but  ten  days  of  the  life  of  the  patent  remained 
after  the  filing  of  the  bill,  and,  under  the  practice  of  this  court,  it 
would  have  been  practically  impossible  to  bring  on  for  hearing  a 
motion  for  a  preliminary  injunction  within  that  time.  In  the  Tele- 
phone Co.  Case,  about  tiiree  and  one-half  months  of  the  life  of  the 
patent  remained  subsequent  to  the  application  for  the  preliminary 
injunction.  In  the  case  at  bar,  there  is  no  doubt  but  that  com- 
plainant is  entitled  to  the  protection  of  this  court  in  the  premises, 
but  manifestly  the  relief  which  can  be  obtained  by  an  injunction 
to  cover  a  period  of  only  four  days  will  be  but  nominal,  providing 
it  is  made  to  serve  only  its  legitimate  function.  If  the  defendants 
are  required  to  give  a  bond  covering  such  damages  and  costs,  both 
past  and  future,  as  may  be  decreed  to  complainant  upon  a  final 
hearing  of  this  cause,  I  am  of  the  opinion  that  the  complainant  will 
derive  therefrom  all  the  relief  which  equity'  and  justice  would  re- 
quire, under  the  circumstances  of  this  case.  There  is  no  such  threat- 
ened irriemediable  injury  shown  in  this  case  as  demands  the  issu- 
ance of  an  injunction,  providing  defendants  will  file  herein  an  ade- 
quate bond;  but  unless- the  defendants  shall  file  a. bond  in  this  cause, 
within  24  hours,  in  the  sum  of  f  2,000,  conditioned  upon  the  pay- 
ment of  costs  and  damages  as  above  set  forth,  a  preliminary  injunc- 
tion, as  prayed,  may  issue. 


AMERICAN  ELECTRICAL  NOVELTY  CO.  T.  NEWGOLD  et  aL 

(Circuit  Court,  S.  D.  New  York.    January  13,  1900.) 

Patbnts— Suit  fob  Infbingbmbnt— Pbeliminart  Injunction. 

A  decision  sustaining  a  patent  in  a  case  not  contested  Is  not  such  an 
adjudication  as  will  entitle  tlie  complainant  in  a  different  suit  to  a  pre- 
liminary injunction  against  infringement,  where  there  is  no  proof  of  long 
acquiescence,  and  the  yalidity  of  the  patent  is  contested. 

This  is  a  suit  iu  equity  for  infringement  of  a  patent    On  motion 
for  preliminary  injunction. 
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Thomas  Ewing,  Jr.,  for  the  motioiu 
Arthur  y.  Briesen,  opposed. 

LACOMBE,  Circuit  Judge.  The  decision  of  Judge  Wheeler  (98 
Ped.  895),  being  rendered  in  a  case  where  there  was  no  opposition, 
is  not  such  an  adjudication  as  will  entitle  complainant  to  a  prelimi- 
nary injunction  in  another  suit,  where  there  is  no  proof  of  long-con- 
tinued public  acquiescence,  and  where  the  validity  of  the  patents, 
if  construed  broadly  enough  to  cover  defendant's  device,  iB  vigorously 
contested.    Motion  denied. 


PAIiMBB  et  al.  v.  LANDPHBRB. 

(Circuit  Court,  D.  Connecticut    January  29,  1900.) 

PATBNT8— Intbikgembkt— Sals  of  iNFBiKan^o  Articls. 

One  who  bought  and  resold  at  a  profit  the  separate  parts  of  an  In- 
fringing machine,  and  was  thereafter  employed  by  the  purchasers  by  tbo 
day  to  set  up  the  complete  machines,  is  within  the  rule  that  one  who  makes 
a  profit  for  himself  out  of  the  infringing  goods  incurs  liabiUty  as  an  In- 
fringer. 

This  is  a  suit  in  equity  for  infringement  of  patents.  Hearing  on 
plea/ 

Dickerson  &  Brown,  for  complainants. 
J.  E.  Maynadier,  for  defendant. 

TOWNSEND,  District  Judge.  Hearing  on  plea.  Complainants 
own  certain  patents  for  machines  for  quilting  fabrics,  the  validity 
of  which  has  been  sustained  in  suits  of  these  complainants  against 
Crefield  Mills  (G.  O.)  57  Fed.  221,  and  against  the  Brown  Manu- 
facturing Co.,  35  G.  G.  A.  86,  92  Fed.  925.  The  defendant  herein 
was  originally  employed  by  .complainants  as  a  skilled  workman  in 
making  quilting  machines,  and,  having  severed  his  relations  with 
them,  entered  successively  the  employment  of  said  two  infringing 
concerns.    The  plea  is  as  follows: 

"I,  C.  Tyler  Landphere,  the  defendant,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  part  of  the  matters  or  things  in  said  bill  of  com- 
plaint contained  to  be  true  in  such  manner  and  form  as  the  same  are  therein 
set  forth  and  alleged,  do  plead  thereto,  and  for  plea  say  that  I  have  never 
made,  used,  or  sold  machines  embodying  any  material  part  of  the  invention 
described  and  claimed  in  any  of  the  several  letters  patent  counted  upon  in 
complainants'  bill  of  complaint,  nor  have  I  had  any  concern  whatever  in  mak- 
ing, using,  or  selling  any  machines  embodying  any  material  part  of  the  inven- 
tion described  and  claimed  in  any  of  the  several  letters  patent  counted  upon 
In  complainants'  biU  of  complaint,  further  than  this:  That  I  have  been  em- 
ployed at  daily  wages  in  the  construction  of  sundry  machines  for  sewing  or 
quilting  fabrics,  but  I  am  not  now  so  employed,  nor  have  I  been  for  many, 
months:  and  whether  the  said  machines  in  the  construction  of  which  I  labored 
as  an  ordinary  workman,  as  aforesaid,  embodied  any  material  part  or  parts 
of  the  alleged  invention  secured  to  the  complainants  by  letters  patent  of  the 
United  States  I  was  not  and  am  not  aware.  Furthermore,  I  am  not,  and  have 
never  been,  interested,  directly  or  indirectly,  in  any  machine  for  sewing  or 
quilting  fabrics,  nor  in  the  profits  derived  from  the  use  or  sale  of  such  a 
mnchine;  and  1  do  not,  and  never  did,  own  any  such  machine  in  whole  or  Id 
part" 
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I  From  the  testimony  in  support  of  the  plea  it  appears  that,  after 

having  left  the  employment  of  said  infringing  firms,  he  bought 
various  parts  of  infringing  machines  "as  a  matter  of  speculation," 
which  were  stored  at  his  mill;  that  he  employed  persons  to  replace 
certain  parts  which  had  been  destroyed;  that  he  sold  these  parts 
for  a  good  profit  to  the  Oalifomia  CJotton  Company,  to  which  he 
furnished  every  part  of  the  infringing  machines  except  the  sewing 
machine.  He  fi^ther  testified  that  he  sold  all  the  parts  of  a  scroll 
quilting  machine  to  the  Cold  Blast  Feather  Company;  that  he  was 
tiiereafter  employed  by  said  companies  at  f  10  to  $15  a  day,  and  that 
part  of  his  duties  consisted  in  setting  up  the  completed  infringing 
machines  of  which  he  had  sold  the  parts.  Upon  these  facts  coun- 
sel for  defendant  claims  that  he  was  merely  a  skilled  workman, 
who  had  a  right  thus  to  sell  his  services;  that  in  no  event  could  he 
be  held  except  for  contributory  infringement;  and  that,  under  the 
decision  in  Nickel  Co.  v.  Worthington  (C.  O.)  13  Fed.  393,  he  is  not 
liable.  Said  decision  has  been  distinguished,  doubted,  or  directly 
disapproved  in  Cahoone  Barnet  Mfg.  Co.  v.  Kubber  &  Celluloid  Har- 
ness Co.  (C.  C.)  45  Fed.  582;  Cramer  v.  Fry  (C.  C.)  68  Fed.  201; 
Graham  v.  Earl,  34  C.  0.  A.  267,  92  Fed.  155;  Cash-Register  Co.  v. 
Leland,  37  C.  C.  A.  372,  94  Fed.  502,  and  by  Mr.  Walker  in  section 
410  of  hifi  work  on  Patents.  The  question  of  liability  of  a  mere 
skilled  workman  is  not  involved  herein.  The  facts  proved  bring 
this  defendant  .within  the  settled  rule  that  any  person  who  has  made 
a  separate  profit  to  himself  out  of  the  sale  of  infringing  goods,  and 
even  a  servant  who  has  derived  a  distinct  and  independent  benefit 
from  invasions  of  the  patent,  incurs  a  distinct  separate  liability. 
Rob.  Pat.  §  920;  Estes  v.  Worthington  (C.  C.)  30  Fed.  465;  Graham 
V.  Earl,  27  C.  C.  A.  377,  82  Fed.  737,  742;  Cramer  v.  Fry  (C.  C.)  68 
Fed.  201,  207;  Featherstone  v.  qycle  Co.  (C.  C.)  53  Fed.  110;  Fishel 
V.  Lueckel  (C.  C.)  53  Fed.  499;  Armstrong  v.  Soap  Works  (C.  C.) 
53  Fed.  125;  Steiger  v.  Heidelberger  (C.  C.)  4  Fed.  455,  18  Blatchf. 
426;  Maltby  v.  Bobo,  14  Blatchf.  53,  Fed.  Cas.  No.  8,998.  The  plea 
is  overruled. 


MUNICIPAL  SIGNAL  CO.  v.  NATIONAL  ELECTRICAL  MFG.  CO. 

(drcult  Court,  D.  Connecticut.    January  19,  1900.) 

Patbnts— Suits  for  Infrinobhekt— Keheartno. 

A  defendant  In  a  suit  for  Infringement  Is  not  entitled  to  a  rehearing  on 
the  ground  of  newly-discovered  evidence,  where  the  existence  of  such  evi- 
dence was  disclosed  by  the  file  wrappers  of  the  patents  In  suit 

On  Motion  for  Rehearing.    For  former  opinion,  see  97  Fed.  810. 

TOWNSEND,  District  Judge.  Counsel  for  defendant  has  moved 
to  reopen  this  case  and  introduce  certain  new  evidence,  comprising 
the  file  wrappers  of  the  patents  in  suit,  and  of  a  certain  abandoned 
application,  and  fnr^er  testimony  thereon.  The  ground  on  which  - 
this  motion  is  based  is  a  statement  in  a  footnote  of  the  replying 
brief  of  the  counsel  for  the  complainant,  which  was  as  follows:^  I 
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''Appllcatloiia  for  patents  687  and  086  were  filed  <m  the  same  day;  appllca^ 
tlon  for  patent  688,  one  week  later.  Application  for  686  went  tbroagta  tbii 
patent  office  as  'Case  B/  and  that  for  688  as  'Case  C  This  would  have  ap- 
peared in  the  record,  had  defendant  introduced  evidence  on  which  to  ground 
Its  contention  with  respect  to  the  relation  between  the  patents  in  question." 

This  statement  covered  matter  outside  the  record,  and  was  not 
considered  by  the  court  in  the  disposition  of  the  case.  The  only 
allegation  in  the  motion  of  prior  want  of  knowledge  and  doe  dili- 
gence is  that  the  existence  of  said  abandoned  application  was  not 
known  to  defendants  counsel  previous  to  the  argument,  and  the  file 
wrapper  and  contents  thereof  "could  not,  with  reasonable  diligence, 
have  been  presented  to  the  court  by  defendant's  counsel  at  the  ar- 
gument of  this  case."  Counsel  for  defendant  claims  that  the  state- 
ments in  said  footnote  put  him  on  inquiry  as  to  the  existence  of 
said  abandon^  application,  and  that  the  file  wrappers  of  the  pat- 
ents in  suit  and  further  expert  testimony  are  essential  in  order  to 
explain  said  abandoned  application.  It  appears,  however,  that,  if 
the  file  wrappers  of  the  patents  in  suit  had  been  examined,  they 
would  have  disclosed  the  facts  alleged  in  said  footnote.  Ck)unseL 
for  defendant  does  not  allege  that  he  was  ignorant  of  said  file  wrap- 
pers.   The  motion  is  therefore  denied.     ■ 

Counsel  for  defendant  states  that  his  rights  on  appeal  are  liable 
to  be  prejudiced  by  the  following  statement  in  the  opinion  of  the 
court: 

"The  first  claim  need  not  be  considered,  because  defendant's  counsel  admitf 
that  he  does  hot  wish  to  ha!ve  the  case  disposed  of  on  this  technical  point 
because,  if  necessary,  the  defect  may  be  remedied  by  Joining  the  owner  of  the 
naked  title  to  the  patent,  and  because  it  sufitelently  appears  from  the  evidence 
that  the  defendant  corporation  has,  since  the  acquisition  of  title  to  these  pat- 
ents by  the  complainant,  maintained  the  apparatus  alleged  to  infringe,  through 
its  employes,  and  that  it  threatens,  by  its  circulars,  to  construct  other  similar 
apparatus  in  other  cities." 

Counsel  for  defendant  in  his  reply  brief  did  discuss  said  conten- 
tion, which  he  had  abandoned  on  the  argument,  and  therefore  is  not 
to  be  deemed  to  have  abandoned  it  on  appeaL 


UNITED  STATES  v.  MORGAN. 

(Glrcnlt  Court  of  Appeals,  Fourth  Circuit    February  6.  1900.) 

No.  811. 

L  BaLTAQB  —  ACTIOHS    A6AIKST     UNITED    StaTKS  —  JURISDICTION    OF    CiROUIT 

Court 

Act'Cong.  March  3^  1887  (24  Stat  505),  gives  jurisdiction  to  the  court  of 
claims,  inter  alia,  on  any  contract  express  or  implied,  with  the  United 
States,  or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding 
in  tort,  in  respect  of  whlCh  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,  equity,  or  admiralty, 
if  the  United  States  were  suable.  Section  2  gives  the  federal  district  and 
circuit  courts  concurrent  jurisdiction  with  the  court  of  claims  as  to  mat- 
ters named  in  the  preceding  section,  except  that  the  district  courts  have 
jurisdiction  not  to  exceed  $1,000,  and  the  circuit  courts  between  |1,000 
and  $10,000.  Held,  that  a  claim  against  the  United  States  for  salvage  in 
the  sum  of  $10,000  is  within  the  jurisdiction  of  the  circuit  court 
1  Same— Towaok—Amount. 

A  lightship  belonging  to  the  United  States  government  broke  loose  from^ 
her  moorings,  and  was  carried  out  into  Chesapeake  Bay.    The  sea  was- 
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descrlbecl  by  many  as  being  the  highest  erer  known  In  Hampton  Roads. 
A  tug  sighted  the  lightship,  which  hoisted  a  signal  for  assistance,  de- 
scribed as  a  signal  for  a  tow.  The  tug  immediately  answered  the  signal, 
but,  owing  to  the  gale  of  wind  and  heavy  sea  prevailing,  was  unable  to 
approach  her  in  the  usual  manner  from  the  leeward,  and  pass  a  hawser, 
but  had  to  go  to  the  windward  side,  and  use  a  heaving  line.  Three  efforts 
to  cast  the  line  were  made  before  it  was  caught,  the  tug,  in  the  meantime, 
being  in  the  trough  of  the  sea,  with  the  seas  breaking  over  the  man  cast- 
ing the  line.  Some  three  hours  later  the  lightship  was  brought  to  the 
wharf.  EM,  that  |1,200  for  salvage  service,  though  on  the  border  line 
of  towage  service,  wiU  not  be  disturbed  as  excessive. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  case  comes  up  on  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  Eastern  district  of  Virginia.    The  action  below  was  brought  by 

I  way  of  petition  on  the  part  of  A.  D.  Morgan,  master  of  steam  tug  Fxank  A. 

Lowe,  against  the  United  States.    The  cause  of  action  is  a  claim  for  salvage 

I  of  the  lightship  No.  49,  the  property  of  the  United  States.    The  form  of  plead- 

I  iog  is  in  admiralty  in  personam.    The  amount  claimed  is  ^10,000.    The  court 

below  considered  it  a  case  of  salvage,  and  awarded  ^1,200  salvage.  The  case 
comes  here  on  exceptions  to  the  decree.  The  errors  assigned  are  to  the  finding 
of  the  district  court    This  is  an  evident  typographical  mistake,  the  petition  for 

!  allowance  of  appeal  being  to  the  circuit  court    These  alleged  errors  are:    (1) 

That  the  petitioner  was  aUowed  to  file  his  petition;   (2)  that  the  court  erred 
in  not  sustaining  an  exception  to  the  Jurisdiction  of  the  court;    (3)  that  the   ., 
court  erred  in  requiring  the  respondent  to  answer  the  petition;   (4, 5)  that  the 
court  erred  in  holding  it  a  case  of  salvage,  and  in  aUowing  an  award  of  $1,200. 

I  Edgar  Allan,  U,  S.  Atty. 

I  Floyd  Hughes,  for  appnellee. 

'  Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BBAWLEY, 

District  Judges. 

SIMONTON,  Circuit  Judge.    The  vital  question  in  this  case  is,  had 
the  court  jurisdiction?    The  action  is  against  the  United  States.    It 
i  is  a  claim  for  salvage.    The  proceeding  to  recover  salvage  is  in  the 

circuit  court,  not  in  the  district  court,  and  it  is  in  form  a  libel.  The 
United  States,  a  sovereign,  cannot  be  sued,  except,  by  its  own  consent, 
and  in  the  mode  prescribed  by  congress.  Act  Cong.  March  3,  1887 
(24  Stat  505),  gives  jurisdiction  to  the  court  of  claims  of  "all  claime 
founded  upon  t^e  constitution  of  the  United  States,  or  any  act  of  con- 
I  gross,  except  for  pensions  or  upon  any  regulation  of  an  executive  de- 

I  partment,  or  upon  any  contract,  express  or  implied,  with  the  govem- 

I  ment  of  the  United  States,  or  for  damages,  liquidated  or  unliquidated, 

I  in  cases  not  sounding  in  tort,  in  respect  of  which  claims  the  party 

I  would  be  entitled  to  redress  against  the  United  States,  either  in  a 

,  court  of  law,  equity  or  admiralty,  if  the  United  States  were  suable." 

I  By  the  second  section  of  the  act,  the  district  and  circuit  courts  of  the 

j  United  States  are  given  concurrent  jurisdiction  with  the  court  of 

claims  as  to  all  matters  named  in  the  preceding  section,  with  the  pro- 
vision that  the  district  courts  have  jurisdiction  when  the  .amount  of 
the  claim  does  not  exceed  f  1,000.  And  the  circuit  courts  have  juris- 
diction when  the  amount  of  the  daim  exceeds  f  1,000,  and  does  not 
I  exceed  |10,000. 

I  The  first  question  is,  is  it  a  claim  for  salvage  upon  a  contract,  ex-         t 

I  press  or  implied,  or  is  it  a  daim  for  damages,  liquidated  or  unliquidat-  ^9^ 
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edy  in  a  case  not  sonnding  In  tort,  In  respect  of  which  claim  the  party 
would  be  entitled  to  redress  against  the  United  States  in  a  court  of 
admiralty,  if  the  United  States  were  suable?  If  it  be  either,  the  court 
has  jurisdiction.  Salvage  is  a  reasonable  reward  for  services  ren- 
dered in  saving  property  in  danger  of  perishing  from  a  maritime  mis-  * 
adventure  by  parties  under  no  obligation  of  duty,  who  voluntarily 
undertake  the  service.  Maude  &  P.  Shipp,  419;  Macl.  Shipp.  597; 
The  H.  M.  S.  Thetis,  3  Hagg.  Adm.  14.  It  is  a  reward  for  service. 
And  the  service  is  rendered  in  the  expectation  of  the  reward.  The 
compensation  is  supervised  and  controlled  by  the  court  of  admiralty, 
even  although  there  be  an  agreement  as  to  the  amount.  The  Tornado, 
109  U.  S.  110,  3  Sup.  Ct  78,  27  L.  Ed.  874.  But,  it  having  been  de- 
termined a  case  of  salvage,  the  right  to  be  compensated  is  recognized 
and  assumed.  It  resembles  the  common-law  contract  for  work  and 
labor  done.  Only  the  compensation  is  allowed  upon  a  liberal  scale. 
Very  frequently  the  compensation  for  saving  property  in  maritime 
peril  is  given  only  pro  opere  et  labore,  as  when  it  is  reduced  to  a  tow- 
age service,  as  in  The  Emily  B.  Sender,  15  Blatchf.  185,  Fed.  Cas.  !N"o. 
4,458,  clearly  on  the  implied  contract.  In  other  words,,  the  salvor 
renders  the  service  upon  the  understanding  and  expectation  that  he 
will  be  rewarded  for  it,  the  amount  of  the  award  to  be  fixed  by  a  court 
of  admiralty,  if  the  salvor  and  the  owner  of  the  property  salved  can- 
not agree. 

A  claim  for  salvage  is  secured  by  a  lien,  and  the  lien  cannot  arise 
except  from  a  maritime  contract  or  a  maritime  tort.  Salvage,  clearly, 
is  not  a  tort.  When  the  effort  to  save  property  exi)osed  to  perils  of 
the  sea  is  successfully  performed,  an  obligation  at  once  arises  upon 
the  part  of  the  owner  of  the  salved  property  to  compensate  the  salvor 
for  such  service.  The  compensation  is  to  be  measured  by  the  risk 
encountered  and  the  heroism  displayed  in  the  successful  enterprise. 
The  Oregon  p.  C.)  27  Fed.  872.  The  courts  award  such  compensa- 
tion in  a  liberal  spirit,  as  well  to  reward  the  salvor  as  to  encourage 
others  in  similar  cases.  The  Alphonso,  1  Ourt.  376,  Fed.  Cas.  No.  17, 
749.  The  Sandringham  (D.  C.)  10  Fed.  556;  The  Suliote  (C.  C.)  5 
Fed.  99;  The  Blaireaw,  2  Cranch,  265,  2  L.  Ed.  266.  Salvage  is  said 
CO  be  independent  of  contract.  Kenn.  Civ.  Salv.  p.  3.  That  is  to 
say,  notwithstanding  any  express  contract  made  between  the  salvor 
and  the  owner  of  the  proper^f^  salved,  the  court  will  always  exercise 
an  equitable  jurisdiction  with  respect  to  such  an  agreement,  and 
will  set  it  aside  if  inequitable  in  its  origin.  The  Waverley,  L.  R.  3 
Adm.  &  Ecc.  378.  "The  jurisdiction  which  the  court  exercises  in 
salvage  cases  is  of  a  peculiarly  equitable  character.  The  right  to 
salvage  may  arise  out  of  an  actual  contract,  but  it  does  not  necessarily 
do  so.  It  is  a  presumption  of  law  arising  out  of  the  fact  that  the 
property  has  been  saved;  that  the  owner  of  the  property,  who  has 
had  the  benefit  of  it,  should  remunerate  those  who  have  conferred  the 
benefit  on  him,  notwithstanding  that  he  has  not  entered  into  any 
express  contract  on  the  subject."  In  re  Five  Steel  Barges,  15  Prob. 
Div.  142.  Whether,  therefore,  we  treat  a  claim  for  salvage  service 
as  based  upon  an  implied  contract  for  compensation  growing  out  of 
its  successful  event,  or  whether  we  treat  it  as  among  that  class  of 
claims  '^in  respect  of  which  the  party  would  be  entitled  to  redress  2 
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against  the  United  States  in  a  court  of  admiralty,  if  the  United  States 
were  suable,"  we  must  conclude  that  the  present  case  comes  within 
the  scope  of  the  act  of  March  3, 1887.  In  The  Dayis,  10  Wall.  18, 19 
L.  Ed.  877,  the  question  was  made  whether  property  of  the  United 
States  on  a  salved  vessel  is  liable  for  salvage.  Mr.  Justice  Miller, 
speaking  for  the  court,  quoting  the  authorities,  declares  that  there  is 
no  reasonable  doubt  on  the  subject.  *We  are  quite  satisfied,"  he 
says,  ''with  the  reasons  on  which  the  principle  rests,  and  are  of  the 
opinion  that  when  property  of  the  government  has  been  salved  from 
destruction  by  salvors,  or  by  those  sacrifices  which  are  compensated 
by  a  contribution  in  general  average,  justice  and  sound  policy  require 
that  it  should  bear  its  share  of  the  burden  which  the  unanimous  voice 
of  maritime  nations  imposes  on  all  other  property  in  like  condition." 
There  is  one  exception  with  regard  to  the  government,  and  that  is 
that  no  proceeding  in  rem  can  he  had  in  such  a  case.  Briggs  v.  The 
lightboat,  11  Allen,  157.  And  this  on  the  ground  of  public  policy. 
All  the  property  of  the  government  is  held  and  used  for  public  pur- 
poses. The  possession  of  tiie  government  cannot  be  disturbed,  as 
this  might  defeat  the  public  purpose.  The  Davis,  supra.  In  The 
Viola  (C.  C.)  52  Fed.  172,  the  district  court  of  Pennsylvania  took 
jurisdiction  of  and  awarded  salvage  for  a  government  lightship.  The 
decree  was  affirmed  in  the  circuit  court  of  appeals  of  the  Third  circuit 
(5  0.  C.  A.  283,  55  Fed.  829).  The  question  of  jurisdiction  was  not 
raised.  There  is  a  close  analogy  in  cases  like  this  at  bar  and  cases 
I  in  which  the  government  takes  and  uses  private  property  for  public 

I  purposes.    These  are  the  use  of  patents  with  the  consent  of  the 

I  owner  and  "with  the  thought  of  compensation  therefor."    U.  S.  v. 

j  Palmer,  128  U.  S.  262,  9  Sup.  Ct.  104,  32  L.  Ed.  442;  U.  S.  v.  Berdan 

Firearms  Mfg.  Co.,  156  U.  S.  552,  15  Sup.  Ct.  420,  39  L.  Ed.  530. 
I  There  an  implied  contract  was  construed  to  exist,  and  a  suit  thereon 

I  was  entertained  against  the  United  States. 

It  might  be  objected  that  the  suit  is  in  admiralty,  and  that  jurisdic- 
tion over  cases  of  salvage  is  vested  only  in  the  district  courts  of  the 
United  States.  Housman  v.  The  North  Carolina,  IS  Pet.  40,  10 
L.  Ed.  653.  But  the  act  of  congress  gives  jurisdiction  to  the  court 
of  claims  of  cases  in  which  the  party  would  be  entitled  to  redress  in 
a  court  of  admiralty  as  well  as  in  a  court  of  law  or  equity.  That  court 
has  uniformly  entertained  jurisdiction  and  awarded  compensation 
in  cases  of  salvage.  Gould  v.  U.  S.,  1  Ct.  Q.  184;  Bryan  v.  U.  S.,  (> 
Ct  a.  128,  in  which  this  point  is  decided;  McGowan  v.  U.  S.,  20 
Ct.  CI.  147.  The  act  of  congress  gives  the  circuit  court,  in  cases  of 
claims  not  exceeding  f  10,000,  precisely  the  same  jurisdiction  as  the 
court  of  claims.  It  is  true  that  the  form  of  proceeding  in  the  case 
at  bar  is  the  same  as  a  libel  in  admiralty.  But  this  is  merely  modal 
and  formaL  The  essence  of  the  pleading  is  a  petition  to  be  awarded 
compensation  for  valuable  and  highly  meritorious  services  rendered 
the  government  in  saving  its  property  in  maritime  peril.  The  facts 
are  stated  in  the  terse  jand  clear  form  adopted  by  admiralty  courts  for 
similar  cases.  We  are  of  the  opinion  that  the  circuit  court  was 
not  in  error  in  permitting  the  petition  to  be  filed,  in  requiring  the 
reqpondent  to  answer,  and  in  adjudicating  the  case. 
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The  merits  of  the  case  require  little  discussion.  The  petitioner  is 
master  of  the  Frank  A.  Lowe,  a  steam  tug  76.5  feet  long,  16.7  feet 
beam,  7.9  feet  deep,  gross  tonnage  52.67  tons,  crew,  all  told,  five  men. 
Her  value  is  about  |l5,000.  Bhe  was  used  in  towing  vessels  in  the 
Elizabeth  and  James  rivers,  Oiesapeake  Bay,  and  adjacent  waters, 
and  on  the  high  seas.  The  regular  station  of  the  United  States 
lightship  No.  49  is  off  Smith's  Island,  marking  the  northern  entrance 
of  the  capes  of  Virginia.  She  had  two  masts,  with  one  sail  on  each, 
and  a  jib.  Her  crew  were  seven  men  in  all,  including  her  master. 
Her  value  was  $50,000.  During  ft  heavy  gale  from  the  northeast  on 
the  26th  of  September,  1894,  said  lightship  broke  adrift  from  her 
moorings,  and,  after  anchoring  twice  at  intervals  and  losing  all  her 
anchors,  said  lightship  was  carried  before  the  gale  into  Chesapeake 
Bay,  and  in  past  Thimble  light,  a  lighthouse  station  about  three  miles 
a  little  to  the  northward  of  east  of  Old  Point  Comfort.  She  passed 
Thimble  light  in  the  afternoon  of  the  27th,  and  had  set  two  of  the 
three  sails  she  carried,  the  other,  the  foresail,  having  been  carried 
away  in  the  gale,  and  her  spare  foresail  not  having  been  bent  The 
sails  she  had  set  were  a  jib  and  a  mainsail,  closereefed.  The  tide 
was  running  strong  flood,  and  the  wind,  though  it  had  slightly  mod- 
crated,  was  still  blowing  a  heavy  gale  from  the  E.  N.  E.  The  sea  was 
described  by  many  witnesses  as  being  the  highest  ever  known  in 
Hampton  Eoads.  The  tug  Lowe  had  gone  out  in  the  teeth  of  the  jjale 
to  seek  communication  with  a  schooner,  the  Jane  Burrell,  which  had 
broken  from  her  anchorage  in  Hampton  Boads,  and  had  drifted 
against  a  steamship.  The  tug  had  not  been  able  to  get  up  to  the 
schooner,  and  could  only  communicate  with  her  by  floating  a  bottle 
with  a  message  therein.  About  4  o'clock  in  the  afternoon,  Capt. 
Morgan,  on  the  Lowe,  sighted  lightship  No.  49  between  Old  Point 
and  the  bell  buoy,  a  buoy  situated  a  little  more  than  half  way  be- 
tween Old  Point  and  the  mouth  of  the  Elizabeth  river  (as  shown  on 
the  chart  herewith  filed  as  evidence  in  this  cause),  coming  up  before 
the  wind  and  sea  with  a  signal  for  assistance,  consisting  of  a  flag 
in  the  rigging.  The  master  of  the  lightship,  upon  seeing  the  tug, 
had  hoisted  this  signal.  The  tug  immediately  went  to  her  assistance 
in  answer  to  this  signal,  which  master  of  the  tug  describes  as.a  signal 
for  a  tow,  but,  owing  to  the  gale  of  wind  and  heavy  sea  prevailing, 
was  unable  to  approach  her  in  the  usual  manner  from  the  leeward  and 
pass  a  hawser,  but  found  it  necessary  to  go  the  windward  side  and 
use  a  heaving  line.  Three  efforts  to  cast  this  heaving  line  were  made 
before  it  was  caught  on  board  the  lightship,  the  tug,  in  the  meantime, 
being  in  the  trough  of  the  sea,  with  the  seas  breaking  over  the  man 
casting  the  line.  A  hawser  from  the  tug  was  thus  finally  passed  to 
the  lightship  between  half  past  4  and  5  o'clock  on  the  afternoon  of 
April  27th,  and  the  lightship  was  then  taken  in  tow  and  towed  by  the 
tug  with  some  difficulty  until  she  had  gone  up  the  river  a  little  dis- 
tance, but  afterwards  with  little  trouble,  and  brought  to  the  buoy 
wharf  at  Portsmouth,  where  she  arrived  at  7:30.  The  circuit  court, 
hearing  all  the  testimony,  awarded  the  tug  f  1,200,  as  for  a  salvage 
service  of  low  order  of  merit,  on  the  border  line  of  towage  service, 
or,  as  the  judge  below  expresses  it,  extraordinary  towag^.    Th( 
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award  is  liberal  in  the  extreme.  Yet  we  cannot  say  that  it  is  in  viola- 
tion of  jast  principles^  or  a  clear  and  palpable  mistake,  or  a  gross 
oyerallowance.  Under  these  circumstances,  the  award  will  not  be  dis- 
turbed. The  Akaba,  4  C.  C.  A.  281,  54  Fed.  198;  Transportation  Co. 
V.  Pearsall,.33  0.  C.  A.  IGl,  90  Fed.  439;  The  Excelsior,  123  U.  S. 
40,  8  Sup.  Ct.  33,  31  L.  Ed.  75.  The  decree  of  the  circuit  court  is  af- 
firmedy  without  costs. 


THE  KIRKHILL. 
(Oircuit  Court  of  Appeals,  Fourth  Circuit.    Febraary  6,  1900.) 
No.  809. 

t  Shipping— Charter  Parties— Clean  Bills  op  Lading. 

A  British  ship  was  chartered  to  carry  cotton  to  Germany  In  November, 
when  storms  are  likely  to  be  encountered.  For  a  distance  amidships,  and 
extending  from  side  to  side,  was  an  upper  deck  house,  supporting  the  offi- 
cers' bridge,  In  which  erectioo  were  gaps  forward  anil  aft  of  the  bridge, 
where  the  main  deck  was  left  open.  The  covering  over  the  midship  part 
of  such  deck  space  had  fore  and  aft  passages  on  each  side  leading  out, 
which  were  called  "alleyways."  At  the  front  end  of  each  aUeyway  was 
a  door  opening  out  on  the  open  main  deck.  Bales  of  cotton  were  placed 
as  close  as  possible  on  the  outboard  side  of  such  passage,  so  as  to  leave 
a  narrow  gangway  alongside  the  cotton  for  the  passage  of  the  crew  and 
engineers.  The  spaces  were  covered  over,  but  could  not  be  permanently 
closed  in,  as  the  doors  in  the  end  have  to  be  opened  by  the  crew  In  pass- 
ing In  and  out  The  spaces  could  not  be  made  water-tight,  because  they 
could  not  be  covered  by  tarpaulin  covers,  and  the  doors  had  to  stand  the 
full  Impact  of  the  seas  which  might  sweep  over  the  deck.  Heldt  that  the 
master  of  the  ship  was  Justified  in  refusing  to  give  a  clean  blU  of  lading 
for  the  cotton  stored  In  the  alleyways,  under  the  general  rule  that  a  clean 
bill  of  lading  negatives  any  carriage  except  under  deck.^ 

2l  Same— Construction  of  Charter  Partt. 

A  charter  party  of  a  British  ship  provided  that  biUs  of  lading  were  to 
be  signed  when  presented,  without  prejudice  to  the  charter  party,  for  any 
portion  of  the  cargo,  and  at  any  rate  of  freight.  It  also  provided  that  the 
whole  of  the  steamer.  Including  cross  bunkers,  bridge,  deck  bunkers,  alley- 
ways, peaks,  lazarettes,  space  under  bridge,  deck,  etc.,  consistent  with  the 
steamer^s  seaworthiness,  and  aU  covered-over  spaces  on  deck,  should  be 
placed  at  the  disposal  of  the  charterers,  for  their  sole  use.  The  English 
Board  of  Trade,  in  its  official  manual  to  surveyors,  directs  that  permanent 
erections,  with  one  or  more  openings  in  the  sides  or  ends,  not  fitted  with 
doors,  or  other  permanently  attached  means  of  closing  them,  shall  not 
be  measured  or  Included  in  the  tonnage.  The  charter  party  gave  the  net 
registered  tonnage,  and  guarantied  a  certain  number  of  cubic  feet  "of  ac- 
tual cargo  space  available  for  cotton  In  bales,"  In  consideration  whereof 
freight  was  to  be  paid  at  a  certain  sum  per  ton,  net  register,  British  meas- 
urement Held,  that  the  clause  placing  "at  the  disposal  of  the  charterers'' 
certain  additional  deck  spaces  did  not  Impose  on  the  master  of  the  ship 
the  duty  to  sign  clean  biUs  of  lading  for  cotton  stored  in  alleyways  spaces 
on  deck,  which  could  not  be  permanently  closed  because  of  the  crew  being 
compelled  to  pass  through  such  spaces. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  North  Carolina. 

Thomas  Evans,  for  appellant. 

Harrington  Putnam,  of   Cowen,  Wing,  Putnam    &    Burlingham 
(George  Rountree,  on  the  brief),  for  appellee. 


1  As  to  bills  of  lading,  see  note  to  The  Dunbrltton,  19  C.  C.  A.  465. 
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Before  SIMONTOK,  Circuit  Judge,  and  PAUL  and  BBAWLEY, 
District  Judges. 

BRAWLEY,  District  Judge.    The  British  steamship  Kirkhill,  of 

2y347  tons  net  register,  and  guarantied  to  have  at  least  -. cubic 

feet  of  actual  cargo  space  available  for  cotton  in  bales,  was  chartered 
September  13,  1897,  to  load  a  full  and  complete  cargo  of  cotton  from 
the  port  of  Wilmington,  N.  0.,  to  Hamburg,  Bremen,  Amsterdam, 
or  Rotterdam.  The  ship  commenced  loading  on  October  16th,  and 
in  progress  of  loading  a  dispute  arose  as  to  whether  the  charterers 
had  the  right  to  load  cargo  in  certain  alleyways  which  at  that  time, 
as  api)ears  from  the  master's  protest,  were  filled  with  coal  for  the 
voyage.  At  a  later  date,  and  before  the  loading  was  completed, 
the  master  removed  the  coal  there  stowed  to  the  deck,  and  gave 
notice  to  the  charterers  that  he  would  stow  cotton  there,  but  that 
he  would  only  sign  bills  of  lading  for  the  alleyways  cargo  at  the 
shippers'  risk,  as  the  cotton  stowed  in  the  fidleyways  would  be 
necessarily  exposed  to  the  weather  during  the  voyage,  and  might 
meet  with  some  damage.  To  this  proposal  the  charterers  objected, 
and  demanded  a  clean  bill  of  lading  for  the  part  of  the  cargo  to  be 
stowed  in  the  alleyways.  Upon  the  refusal  of  the  master  to  give 
such  clean  bills  of  lading,  the  ship  was  cleared  for  Bremen,  on  No- 
vember 6,  1897,  and  this  libel  was  filed,  alleging  damage  caused  by 
the  refusal  to  sign  clean  bills  of  lading  for  the  proposed  alleyways 
cargo.  The  district  court  held  that  the  libelant  had  no  right  to  de- 
mand a  clean  bill  of  lading  for  this  portion  of  the  cargo,  and  dis- 
missed the  libel. 

The  sole  question  for  decision  is  whether  the  charterer  was  en- 
titled to  demand  clean  bills  of  lading  for  cotton  which  was  to  be  car- 
ried in  the  alleyways  spaces  on  deck.  The  record  does  not  contain 
a  precise  description  of  the  steamship  Kirkhill,  but  the  alleyways 
spaces  were  described  in  the  argument  before  us  by  the  proctor  for 
appellee,  and  the  description  was  accepted  as  substantially  correct, 
and  is  about  as  follows:  For  a  distance  amidships,  and  extending 
from  side  to  side,  is  an  upper  deck  house  which  supports  the  offi- 
cers' bridge.  There  are  gaps  in  this  deck  erection  forward  and  aft 
of  the  bridge,  where  the  main  deck  is  left  quite  open.  The  cover- 
ing over  the  midship  part  of  such  deck  space  is  for  the  protection 
of  the  engine  room  and  the  quarters  for  the  men,  with  fore  and  aft 
passages  on  each  side  leading  out.  These  are  the  alleyways.  At 
the  front  end  of  such  a  passage  or  alleyway  is  a  door  of  wood  or 
iron  opening  out  upon  the  open  main  deck,  aud,  when  cotton  is  stowed 
there,  bales  are  placed  as  close  as  possible  in  the  outboard  side 
of  such  passage,  so  as  to  leave  a  narrow  gangway  alongside  the  cot- 
ton for  the  passage  of  the  crew  and  engineers.  Such  spaces  are 
covered  over,  but  cannot  be  permanently  closed  in,  as  the  doors  at 
the  end  have  to  be  opened  by  the  crew  in  jjassing  in  and  out.  They 
cannot  be  made  water-tight,  because  they  cannot  be  covered,  as  are 
the  hatches,  by  tarpaulin  covers,  which  prevent  possibility  of  leak- 
age. These  vertical  doors  at  the  front  of  the  alleyways  have  to 
stand  the  full  impact  of  the  seas  which  may  sweep  oveLthe  deck. 
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The  damage  whicb  might  occur  to  cotton  stowed  there  was  described 
in  the  recent  case  of  The  William  Crane  (D.  C.)  60  Fed.  444.  In 
that  case,  on  a  voyage  from  Savannah  to  Baltimore,  the  steamer 
encountered  a  severe  storm,  and  shipped  a  heavy  sea  on  the  star- 
board side  near  the  bow,  jnst  forward  of  the  bulkhead  inclosing 
the  starboard  alleyway,  and  the  wave  boarded  the  vessel  with  such 
force  that  it  flooded  the  forward  main  deck,  broke  down  the  bulk- 
head on  the  starboard  side,  wrenched  off  seven  feet  of  wooden  shut- 
ter ne2±  to  it^  and,  crossing  the  ship,  burst  open  the  iron  cargo  ports 
and  bulwarks  on  the  port  side,  carrying  away  a  portion  of  the  i>ort 
rail,  flooding  the  starboard  alleyway,  and  saturating  the  cotton  so 
that  it  suffered  damage  to  the  extent  of  f  10  a  bale.  The  district 
court  was  satisfied,  by  the  testimony  in  that  case,  that  this  location 
in  that  vessel  was  ''as  safe  for  cotton  as  below  the  hatches  of  the 
main  deck,"  these  alleyway  spaces  being  designed  in  the  planning 
of  the  ship  for  carrying  cargo,  and  that  the  established  rule  that  a 
clean  bill  of  lading  imports  that  the  goods  are  to  be  carried  under 
deck  was  not  applicable  to  ''steamers  navigating  our  inland  and 
coastwise  waters  on  short  voyages." 

There  is  a  difference  in  the  construction  of  American  coastwise 
steamers  and  British  cargo  steamships,  but  the  record  does  not  en- 
able us  to  point  it  out  with  precision.  It  is  clear,  however,  that 
cotton  stowed  in  alleyways,  such  as  are  above  described,  is  subject 
to  special  dangers  and  hazards  beyond  the  ordinary  sea  perils  to 
cargo  carried  below  and  secured  under  deck.  Especially  is  this 
the  case  with  cotton  shipped  for  a  winter  voyage  on  the  North  At- 
lantic in  the  month  of  November,  when  storms  are  likely  to  be  en- 
countered. 

In  The  Waldo,  Fed.  Cas.  No.  17,056,  a  portion  of  a  cargo  of  pota- 
toes was  stowed  on  deck,  and  a  clean  bill  of  lading  was  given  there- 
for. The  ship  was  held  liable  for  the  damage  to  the  deck  cargo, 
although  there  was  some  proof  that  it  was  stowed  on  deck  with 
the  knowledge  of  the  shipper;  the  court  holding  that  there  is  a 
presumption  in  every  contract  of  affreightment  that  the  goods  shall 
be  secured  under  deck.  "It  is  for  a  master,  who  would  exempt  him- 
self from  the  risks  of  a  deck  passage,  to  remove  that  presumption. 
The  ordinary  and  proper  evidence  would  Jbe  a  memorandum  to  that 
effect  on  the  face  of  the  bill  of  lading." 

In  The  Wellington,  Fed.  Cas.  No.  17,384,  635  barrels  of  apples  were 
shipped  from  Vermilion,  in  the  state  of  Ohio,  to  be  delivered  at  the 
port  of  Milwaukee.  One  hundred  and  ninety-five  barrels  had  been 
stowed  on  deck,  and  in  the  storm  were  jettisoned.  A  clean  bill  of 
lading  had  been  given.  Upon  a  libel  to  recover  their  value,  the  court 
says: 

"I  conclude,  upon  principle  and  authority  both,  that  parol  evidence  of  agree- 
ment or  consent  of  the  shipper  that  his  goods  may  be  stowed  on  deck  cannot 
be  received  where  a  clean  biU  of  lading  is  given,  and  full  freight  Is  charged, 
as  in  this  case.  Here  was  a  clean  bill  of  lading,  a  transfer  of  which  would 
vest  the  title  to  635  barrels  in  the  purchasers.  The  master  should  have  made 
a  memorandum  on  the  bill  of  lading,  or  have  required  the  written  consent  of 
the  shipper  on  the  biU  that  the  number  of  barrels  not  receivable  mider  deck 
might  be  shipped  on  deck.**  ^^  ^ 
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In  some  of  the  earli^  cases  in  this  conntry  it  was  held  by  some 
af  the  state  courts  that  proof  of  a  well-known  usage  mig^t  be  re- 
ceived to  overcome  the  presnmption  from  a  clean  bill  of  lading,  but 
the  weight  of  the  best  authorities  is  that  a  clean  bill  of  lading  nega- 
tives any  carriage  except  under  deck.  Such  was  the  rule  in  New 
York,  where  Nelson,  C.  J.,  says  in  Oeery  v.  Holly,  14  Wend.  26: 

"It  Is  true,  In  this  case,  that  nothing  Is  said  In  the  bill  of  lading  as  to  the 
manner  of  stowing  away  the  goods,  whether  on  or  under  the  deck,  but  the  case 
concedes  that  the  legal  import  of  the  contract,  as  weU  as  the  understanding  of 
the  usage  of  merchants.  Imposes  upon  the  master  the  duty  of  putting  them  un- 
der deck,  unless  otherwise  stipulated;  and,  if  such  is  the  judgment  of  the  law 
upon  the  face  of  the  instrument,  parol  evidence  is  as  inadmissible  to  alter  it 
as  if  the  duty  was  stated  in  express  terms." 

The  case  of  Lenox  v.  Insurance  Co.,  3  Johns.  Cas.  178,  was  an 
action  against  the  underwriters  ux)on  goods  partly  shipped  on  deck 
and  partly  below  for  loss  sustained  by  the  deck  lading  having  been 
thrown  overboard  for  the  common  safety.  The  court  (Chancellor 
Kent  being  then  chief  justice)  held  that  the  loss  of  the  lading  on 
deck  could  not  be  charged  as  general  average.  "An  insurance  does 
not  reach  goods  on  deck  unless  expressly  mentioned.  They  are  not 
considered  as  part  of  the  cargo  in  which  the  other  shippers  are  in- 
terested. The  owners  of  the  cargo  under  cov^r  ought  not,  therefore, 
to  contribute  to  the  jettison  of  goods  on  decf 

The  subject  had  full  consideration  in  The  Delaware,  14  Wall.  596, 
20  L.  Ed.  783,  where  some  pig  iron  shipped  from  Portland,  Or.,  to 
San  Francisco,  was  stowed  on  deck  and  jettisoned  in  a  storm.  A 
clean  bill  of  lading  was  given  therefor,  and  the  defense  was  that, 
by  a  verbal  agreement  between  the  shipi)ers  and  the  master  of  the 
ship,  the  iron  was  stowed  on  deck.  The  court  held  that  jmrol  evi- 
dence of  this  agreement  was  inadmissible,  and,  after  a  fidl  review 
of  the  authorities,  Justice  Clifford  says:  "It  is  the  settled  law  in 
this  court  that  a  clean  bill  of  lading  imports  that  the  goods  are 
to  be  safely  and  properly  stowed  under  deck.*'  Such  is  the  law  in 
England.  Stev.  Stowage  (7th  Ed.)  pp.  164-174;  Shipping  Co.  v. 
Dixon,  12  App.  Cas.  11;  The  Oquendo,  3  Asp.  558.  The  reason  for 
the  rule  is  obvious.  Bills  of  lading  are  documents  which  pass  from 
hand  to  hand.  They  enter  largely  into  the  commercial  business  of 
the  world,  and  the  strict  rights  of  the  holders  must  be  absolutely 
maintained,  or  they  will  lose  a  material  part  of  their  value  as  in- 
struments of  commerce.  As  a  clean  bill  of  lading  imports  a  carriage 
under  deck, — that  is,  in  the  part  constructed  for  the  carriage  of 
cargo, — a  stowage  in  any  place  less  safe  would  work  a  fraud  upon 
the  purchaser  or  insurer  unless  the  consent  to  such  stowage  is  ex- 
pressed in  a  form  to  be  available  as  evidence  under  the  general  rules 
of  law,  and  the  proper  way  is  to  note  it  upon  the  bill  of  lading  itself; 
for,  once  issued  and  passing  into  other  hands,  its  terms  cannot  be 
qualified  by  any  provisions  in  the  charter  party  which,  though  the 
original  contract,  is  therQafter  res  inter  alios. 

It  cannot  be  doubted  that  cotton  stowed  in  the  alleyways,  as  above 
described,  would  be  in  a  more  perilous  situation  than  if  stowed  un- 
der deck.    Outside  the  extra  peril  from  accidental  fire  communi-   . 
cated  by  seamen  and  firemen  passing  along  the  alleywaysj>  it  is  so 
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nearly  certain  that  the  ship  would  experience  gales  and  heavy  seas 
in  a  voyage  through  the  North  Atlantic  to  the  port  of  Bremen  in 
that  season  of  the  year  that  the  master  could  not  be  excused  if  he 
failed  to  act  on  the  assumption  that  they  would  occur,  and,  in  case 
of  peril  necessitating  a  jettison,  it  would  be  unreasonable  not  to 
assume  that  cotton  so  stowed,  being  within  easy  reach  of  the  crew, 
would  be  jettisoned,  and  it  would  be  a  fraud  upon  the  underwriter 
if  the  bill  of  lading  failed  to  give  the  information  necessary  to  esti- 
mate the  risk,  and  calculate  the  premiums  accordingly.  If  such 
damage  occurred,  the  holder  of  an  unqualified  bill  of  lading  could, 
in  all  fairness,  hold  the  ship  responsible  for  emitting  a  misleading 
document  of  title. 

It  is  contended  by  the  appellees  that  in  The  Delaware,  14  Wall. 
579,  20  L.  Ed.  779,  and  in  Lawrence  v.  Minturn,  17  How.  100,  15  L. 
Ed.  58,  the  vessels  were  sailing  ships,  and  that  the  expression  ''on 
deck"  has  reference  only  to  open  decks,  and  that  those  cases  cannot 
properly  apply  to  steamships  which  have  covered  spaces  securely 
constructed  on  deck.  We  have  given  due  consideration  to  this  con- 
tention, but  our  opinion  is  that  cotton  stowed  in  the  alleyway 
spaces,  above  described,  would,  for  reasons  already  stated,  be  sub- 
ject to  perils  other  and  greater  than  if  stowed  below  deck;  and, 
as  this  cargo  was  destined  to  a  Continental  port,  it  may  be  well 
to  refer  to  some  of  the  provisions  of  the  CJontinental  codes  as  fur- 
nishing reasons  for  precaution  by  the  master.  Some  of  the  earlier 
authorities  are  cited  by  Mr.  Justice  Curtis  in  Lawrence  v.  Minturn, 
17  How.  100, 15  L.  Ed.  58.  The  codes  of  France,  Holland,  and  Ger- 
many prohibit  the  carriage  of  goods  on  deck  witliout  the  consent  of 
the  shipper,  and  a  late  and  high  authority  (Desjardins)  thus  discusses 
the  question: 

"But  whether  it  concerns  this  house  or  «he  poop,  even  built  Into  the  ship 
and  covered  like  it,  the  law  makes  no  distinction.  This  made  of  lading  re- 
sembles much  loading  on  deck,  and  it  is  not  like  loading  into  the  interior  of  the 
vessel.  It  has  almost  aU  of  the  Inconveniences  of  the  former,  and  has  not 
the  advantages  of  the  latter.  Goods  stowed  in  the  Interior,  as  M.  Bedarrlde 
well  explains,  are  protected  by  the  sides  of  the  ship.  They  can  be  damaged 
by  seawater,  but  will  not  be  carried  away  unless  the  ship  Itself,  broken  in,  or 
foundering,  perishes.  Placed  in  the  poop,  goods  are  much  more  exposed  to 
the  invasion  of  seas.  They  may  even  be  carried  away  with  the  poop,  as  has 
often  been  seen.  FinaUy,  such  goods  are  right  mider  the  hands  of  the  crew» 
and  are  the  first  they  wiU  get  rid  of.  If  there  is  a  necessity  for  a  Jettison.  To 
load  in  the  poop  is  to  load  on  deck  (Charger  dans  la  dunette  c*est  charger 
snr  le  tillac)."    Traits  de  Droit  Maritime,  tome  2,  par.  431  (Paris,  1880). 

Another  commentator  says: 

"Should  the  provisions  which  forbid  loading  on  deck  be  understood  as  like- 
wise forbidding  loading  in  the  poop  or  in  the  deck  house  of  the  vessel?  The 
doubt  arises  from  the  fact  that  these  goods  are  then  under  cover.  But,  in  my 
opinion,  that  does  not  sufQce.  Deck  house  and  poop  in  reality  rise  up  on  the 
deck;  and  that  which  article  229  appears  to  require  is  that,  unless  there  is  a 
contrary  agreement,  the  lading  should  take  place  in  the  body  of  the  ship, 
where  the  goods  are  sheltered,  without  compromising  its  stability."  Valroger, 
Droit  Maritime,  tome  1,  par.  391  (Paris,  1883). 

The  main  contention  of  the  appellee  is  that  the  charter  party  in 
this  case  is  a  complete  contract  of  affreightment^  and  that,  there- 
fore, its  terms  bound  the  ship  to  its  fulfillment,  and  that  the  nm^ter 
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had  no  power  to  change  or  modify  its  terms.  The  foarth  and  ninth 
clauses  of  the  charter  party  are  cited  in  support  of  tiiis  contention. 
They  are  as  follows: 

"(4)  Bills  of  lading  to  be  signed  as  and  when  presented,  without  prejudice 
to  this  charter  party,  for  any  portion  of  the  cargo,  and  at  any  rate  of  freight, 
and  when  signed,  if  the  marlcs  and  number  of  bale  and'  of  paclcages  agree  with 
the  mate's  receipts,  shall  (in  the  absence  of  fraud  or  obvious  error)  be  conclu- 
sive evidence  of  the  quantity  of  cargo  shipped." 

'*(9>  The  whole  of  the  said  steamer,  Including  cross  bunkers,  Mdge,  deck 
bunkers  (if  any),  alleyways^  peaks,  lazarettes,  space  under  bridge,  deck,  poop, 
deck  room,  consistent  with  the  steamer's  seaworthiness,  and  all  covered-over 
spaces  on  deck,  together  with  such  other  spaces  where  steamer  has  previously 
carried  cargo,  or  would  carry  cargo,  if  she  were  to  load  entirely  for  the  owner's 
benefit,  with  the  excfeption  only  of  the  ordinary  side  bunkers,  engine,  and  boiler 
house,  engine-room,  captain's  and  officers'  cabins,  and  necessary  room  for  the 
accommodation  of  the  crew,  shall  be  placed  at  the  disposal  of  the  charterers, 
for  their  sole  use,  and  no  other  goods  shall  be  taken  on  board  without  their 
vnritten  permission.  AU  wooden  bulkheads  and  shifting  boards  to  be  taken 
down  and  carried  on  deck.  The  owners  to  furnish  the  charterers  with  a  com- 
plete diagram  of  the  steamer,  showing  the  correct  net  measurement  of  every 
compartment  Any  difference  in  the  amount  of  freight  between  the  bills  of 
lading  (and  drafts  for  disbursements  referred  to  below)  and  this  charter  party 
to  be  settled  at  port  of  lading  before  sailing;  if  in  favor  of  vessel,  by  cash  at 
current  rate  of  exchange,  less  insurance;  if  In  favor  of  charterers,  by  usual 
draft  of  master,  payable  three  days  after  arrival  at  port  of  discharge,  or  sixty  . 
days  after  date,  whichever  occurs  first,  to  the  order  of  the  charterers  or  ad- 
vancers; and  the  agents,  with  the  consent  of  the  owners,  do  hereby  authorize 
the  master  to  sign  such  drafts,  and  said  drafts  shaU  be  a  lien  against  the 
freight,  taking  precedence  of  all  other  claims." 

Constming  provisions  of  a  charter  party  similar  to  clause  4,  Jus- 
tice Fanner,  in  Gomila  v.  Adams,  36  La.  Ann.  221,  says: 

"It  is  clear  to  our  minds  that  this  clause  had  no  reference  to  anything  but 
the  rate  of  freight  It  simply  said  to  the  charterers:  *You  are  bound,  it  is  true, 
to  pay  me  the  rate  of  freight  agreed  upon  between  ourselves,  but  you  may  make 
contracts  with  shippers  at  any  rate  you  please,  and  insert  it  in  their  bills  of 
lading,  and  we  will  sign  them  as  presented,  provided  you  pay  the  difference 
If  the  freight  is  less,  and  we  will  pay  you  if  it  is  greater,  than  that  agreed  be- 
tween us.' " 

Judge  Brown,  in  The  Sprott  (D.  C.)  70  Fed.  329,  construing  these 
words,  says:  "This  means  as  lawfully  and  rightly  presented  under 
the  charter  provisions,"— quoting  The  Tongoy  (D.  C.)  55  Fed.  329, 
where  the  master,  before  signing  bills  of  lading  which  he  claimed 
were  incorrect,  indorsed  on  them  that  a  certain  amount  of  cargo 
was  in  dispute. 

The  shippers  accepted  the  bills  under  protest,  and  then  libeled 
the  vessel.  Judge  Toulmin,  hearing  the  case  upon  the  merits,  dis- 
missed the  libel,  and  says: 

"The  contention  on  the  part  of  the  libelants  here  is  that  under  the  contract 
in  this  case  the  master  was  bound  to  sign  any  bills  of  lading  presented  by 
the  shippers  in  good  faith,  whether  the  quantity  of  lumber  specified  in  the  biUa 
of  lading  had  been  actuaUy  received  or  not.  [With  this  contention  he  did  not 
agree.]  My  opinion  is  that  under  this  clause  in  the  charter  party  *  *  *  he 
is  not  compelled  to  sign  bills  of  lading  without  reserve." 

We  are  of  opinion  that  this  clause  of  the  charter  party  should 
not  be  construed  so  literally  as  to  require  the  master  to  sign  any 
bill  of  lading  that  may  be  presented.  Bills  of  lading  become  docu- 
ments of  title,  which  pass  from  hand  to  hand,  and  should  state  the 
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tmth  of  the  transaction.  There  should  be  no  misrepresentation  of 
the  quantity  of  goods  received^  and  no  suppression  of  any  material 
fact  as  to  the  terms  npon  which  they  are  to  be  transported,  and  any 
excepted  perils  or  qualifications  of  liability  should  be  clearly  stated; 
for,  while  the  charter  party,  where  there  is  one,  constitutes  the  con- 
tract, the  bill  of  lading  is  excellent  evidence  as  to  its  terms,  which 
should  be  expressly  and  correctly  incorporated  therein.  ^TJnless  the 
bill  of  lading  contains  a  special  stipulation  to  that  effect,  the  mas- 
ter is  not  authorized  to  stow  the  goods  sent  on  board  as  cargo  on 
deck;  as  when  he  signs  the  lull  of  lading,  if  in  common  form,  he 
contracts  to  convey  the  merchandise  safely  in  the  usual  mode  of  con- 
veyance, which,  in  the  absence  of  proof  of  a  contrary  usage  in  the 
particular  trade,  requires  that  the  goods  shall  be  safely  stowed  un- 
der deck."    The  Delaware,  14  Wall.  604,  20  L.  Ed.  784. 

We  do  not  think  that  the  ninth  clause  of  the  charter  party,  which 
placed  "the  whole  of  said  steamer,"  including  cross  bunkers,  bridge, 
deck,  bunkers,  alleyways,  peaks,  deck,  poop,  etc.,  "at  the  disposal  of 
the  charterers,"  imposed  upon  the  owners  the  duty  of  stowing  goods 
there  upon  like  terms  with  goods  stowed  under  deck.  These  spaces 
are  not  parts  of  the  ship's  hold,  and  the  usual  terms,  "the  whole 
reach  and  burden  of  the  ship,"  would  not  include  such  deck  spaces. 
The  Kirkhill  is  a  British  ship,  and  in  the  official  manual  to  survey- 
ors, issued  by  the  board  of  trade,  it  is  directed  that  "poops,  bridges, 
or  any  other  permanent  erections,  with  one  or  more  openings  in 
the  sides  or  ends  not  fitted  with  doors  or  other  permanently  at- 
tached means  of  closing  them,  should  not  be  measured  and  included 
in  the  tonnage."  Instructions  ttelating  to  Measurements  of  Ships, 
p.  6  (London,  1898).  See,  also,  White,  Merchants'  Shipping  Act, 
1894,  p.  466,  §  85. 

The  first  clause  of  the  charter  party  gave  the  net  registered  ton- 
nage, and  guarantied  a  certain  number  of  cubic  feet  "of  actual  cargo 
space  available  for  cotton  in  bales,  in  consideration  whereof  freight 
shall  be  paid  as  follows:  Thirty-six  shillings  and  six  pence  per  ton 
net  register,  British  measurement."  The  ninth  clause  simply  placed 
"at  the  disposal  of  the  charterers"  certain  additional  deck  spaces. 
It  did  not  require  that  the  charterers  should  stow  cotton  in  such 
places  on  deck  under  liability  for  dead  freight  if  they  failed  to  do 
so,  but,  these  deck  spaces  being  simply  "at  the  disposal  of  the  char^ 
terers,"  it  seems  to  us  that  it  would  be  unreasonable  to  impose 
upon  the  shipowner  the  same  measure  of  liability  for  cotton  stowed 
there  which  the  law  imposes  when  cotton  is  stowed  under,  deck, 
and  that  the  master  was  clearly  within  his  right  when  he  refused  to 
give  a  bill  of  lading,  except  "at  shipper's  risk,"  so  that  an  innocent 
holder  would  be  clearly  advised  that  the  cotton  was  not  under  deck, 
which  a  clean  bill  of  lading  would  import.  In  a  recent  case  in  the 
house  of  lords,  it  appeared  that  25  bales  were  carried  on  deck  and 
were  jettisoned,  the  bills  of  lading  for  part  of  the  same  shipment 
contained  the  words  "under  deck,"  but  as  to  25  bales  these  words 
were  omitted.  It  was  claimed  that  by  the  usage  in  New  Orleans! 
steamers  trading  to  Liverpool  were  in  the  habit  of  carrying  cotton 
on  deck.    Lord  Ilalsbury,  chancellor,  said:  ^  ^ 
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•It  appears  to  me  that  there  is  ho  real  difference  between  the  bills  of  lading. 
*Ezpresslo  eorom  qnse  tadte  insnnt  nihil  operatur;'  and  I  think  it  is  clear, 
therefore,  that  this  cotton  was  carried  under  a  contract  that  it  should' be 
stowed  under  deck.  The  exception  in  the  bills  of  lading  of  jettison'  candbt 
avail  the  shipowners,  who  broke  their  contract  in  stowing  the  cotton  upon  deck, 
and  thereby  directly  caused  the  loss  to  the  merchants.  That  this  would  be  the 
general  law  was  not,  indeed,  disputed,  but  it  was  said  that  a  practice  pre- 
vailed at  Liverpool,  so  extensively  practiced  that  it  must  have  been  known  to 
the  plaintiffs,  of  loading  cotton  upon  deck.  But  the  very  same  evidence  which 
established  the  practice  established  also  that  the  shipowners  paid  for  any  dam- 
age resulting  from  the  practice.  Now,  as  they  could  only  be  called  upon  to 
pay  as  for  a  breach  of  their  contract,  it  follows  that  the  supposed  practice 
established  no  more  than  this:  that  a  great  many  people  in  Liverpool  were  in 
the  habit  of  acting  in  breach  of  the  contract  Into  which  they  had  entered,  and 
were  In  the  habit  of  paying  damages  when  injury  resulted  from  such  breach. 
How  such  a  practice  can  be  supposed  to  affect  the  contractual  relations  of 
merchant  and  shipper  I  am  wholly  at  a  loss  to  understand,  or  how  the  gen- 
erality of  such  a  practice  could  alter  the  legal  rights  of  the  parties  more  than 
a  single  example  it  is  equally  dlfQcult  to  discover.  Every  carrier  by  land, 
as  by  water,  when  he  breaks  his  contract,  and  causes  damages  thereby.  Is 
liable  to  be  called  upon  to  make  good  the  damage;  but  how  such  a  liability, 
and  constant  submission  to  damages  for  such  liability,  can  license  the  sup- 
posed breach,  is  a  problem  that  has  never  been  solved."  Shipping  Co.  v.  Dixon 
[1886]  12  App.  Gas.  11,  16. 

It  is  well  settled  that  an  ordinary  policy  of  marine  insurance  does 
not  cover  goods  carried  on  deck,  2  Joyce,  Ins.  §  1726.  The  decree 
of  the  district  court  is  affirmed. 


THE  JANE  GREY. 
(District  Court,  D.  Washington,  N.  D.    January  17,  1900.) 

Shipping— Carriers  of  Passengers— Estoppel  to  Deny  Responsibility  as 
OwnHr. 

A  large  mercantile  corporation,  one  of  whose  stockholders  and  directors 
was  the  owner  of  a  vessel,  advertised  through  the  newspapers  and  by 
means  of  signs  placed  on  the  vessel  while  in  port  that  she  was  operated 
by  the  corporation,  and  would  be  dispatched  by  it  on  a  voyage  for  the 
carriage  of  freight  and  passengers,  the  standing  of  the  corporation  pre- 
sumably influencing  passengers  and  shippers  to  some  extent  to  patronize 
the  vessel.  On  the  voyage  the  vessel  was  lost,  together  with  her  cargo 
and  many  of  her  passengers.  Heidi,  that  the  corporation  could  not  escape 
liability  as  an  owner  by  showing  that'it  in  fact  had  no  interest  in  the 
vessel  nor  her  voyage. 

Same— Liability  op  Owners— Fault  of  Vbbsbl  or  Master  and  Crew. 
BiVidence  considered,  and  held  to  show  that  the  loss  of  a  schooner,  which 
foundered  without  due  stress  of  weather,  was  due  either  to  some  fault  in 
the  vessel  or  on  the  part  of  her  master  and  crew,  which  gave  a  legal  claim 
for  compensation  against  the  owners  to  the  surviving  passengers  and  the 
representatives  of  those  who  were  lost 

Samb— LnciTATioN  OF  Liability. 

The  failure  of  a  sailing  vessel  to  carry  a  sufllclent  supply  of  life  pre- 
servers for  her  passengers,  which  is  not  required  by  act  of  congress  nor 
by  custom,  cannot  be  charged  as  a  fault  against  the  owners,  who  Intrusted 
her  equipment  entirely  to  a  competent  master,  which  will  deprive  such 
owners  of  the  right  to  the  limitation  of  liability  provided  by  Rev.  St.  5 
4283. 

Same— Loss  of  Cargo  and  Passengers'  Effects— Exbmptiok  from  Lia- 
bility UNDER  Barter  Act. 

Where,  before  entering  upon  a  voyage,  a  ship  was  surveyed  by  three 
competent  and  experienced  men,  employed  respectively  by  the^»yners  and 
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the  insurers,  and  was  by  all  pronounced  staunch  and  seaworthy,  and  the 
owners  employed  men  of  skill  and  experience  to  overhaul  the  vessel  and 
make  all  needed  repairs,  to  supply  and  equip  her  for  the  voyage,  and  stow 
the  cargo,  and  also  an  experienced  master  and  crew,  and  no  neglect  or  mis- 
take in  such  particulars  Is  shown,  the  owners  must  be  held  to  have  exer- 
cised due  diligence  to  make  che  vessel  seaworthy,  and  properly  manned, 
equipped,  and  supplied,  and  to  be  relieved  from  all  liability  on  account  of 
loss  of  property,  by  section  8  of  the  Barter  act. 
6,  Same— Construction  of  Btatotr— Pending  Freight. 

The  Interest  of  the  owners  in  a  "vessel  and  her  freight  then  pending," 
within  the  meaning  of  Bev.  St.  §  4283,  Umlting  their  liability  in  certain 
cases,  is  intended  to  include  their  entire  Interest  or  investment  in  the  ad- 
venture, and  they  are  not  entitled  to  make  any  deduction  from  the  gross 
amount  of  freight  and  passage  money  pending  on  account  of  any  expenses 
incurred  for  the  voyage. 

In  Admiralty.  This  was  a  ppoceeding  by  the  owners  of  the 
schooner  Jane  Grey  for  limitation  of  their  liability  growing  out  of 
the  sinking  of  the  vessel  during  a  voyage.    On  final  rdiearing. 

Stratton  &  Powell  and  White,  Mnnday  &  Fulton,  for  petitioners. 
J.  M.  Wiestling,  Bausman,  Kelleher  &  Emery,  and  John  A.  Haight, 
for  cross  libelants. 

HANFOBD,  District  Jndge.  Mr.  John  O.  Pacey,  as  owner  of  the 
American  schooner  Jane  Grey,  which  foundered  at  sea  on  the 
morning  of  May  22,  1898,  and  certain  of  his  business  associates, 
commenced  this  proceeding  in  this  conrt,  pursuant  to  the  provisions 
of  the  statutes  limiting  the  liability  of  owners  of  vessels  for  dam- 
ages resulting  from  marine  disasters.  In  their  petition  they  aver 
that  the  Jane  Grey  filled  with  water  and  sank  in  the  Pacific  Ocean, 
and  became  a  total  loss,  and  that  34  of  the  passengers  and  3  of 
the  crew  on  board  were  drowned,  and  that  ''said  accident  happened, 
and  the  loss,  damage,  injury,  and  destruction  above  set  forth  were 
occasioned,  done,  and  incurred  without  fault  or  privity  or  knowl- 
edge of  your  petitioners,  or  any  of  them,  and  was  due  solely  to  the 
perils  of  the  sea."  The  petition  also  avers  as  the  reason  for  join- 
ing other  persons  with  the  owner  of  the  schooner  in  the  petition 
that  a  number  of  actions  to  recover  damages  have  been  commenced, 
in  which  all  the  i)etitioners  are  charged  as  being  joint  owners  of 
the  Jane  Grey,  and  jointly  liable  for  damages  alleged  to  have  been 
sustained.  The  object  of  the  petitioners  in  this  proceeding  is  to 
obtain  an  injunction  to  prevent  the  prosecution  of  the  several  dam- 
age suits  which  have  been  commenced  as  aforesaid,  and  to  have  a 
decree  declaring  the  petitioners  to  be  entirely  exempt  from  all  lia- 
bility, or,  if  the  court  shall  determine  that  any  legal  liability  exists 
to  render  compensation  for  losses  or  injuries  on  account  of  said  dis- 
aster, that  the  petitioners,  and  each  of  them,  after  paying  into  conrt 
for  the  benefit  of  persons  entitled  to  such  compensation  the  amount 
of  pending  freight,  may  be  exempted  from  further  liability.  Pur- 
suant to  the  rules  governing  such  proceedings,  the  court  appointed 
an  appraiser,  who,  after  receiving  evidence,  ascertained  and  re- 
ported to  the  court  that  the  amount  of  i)ending  freight  for  the  voy- 
age was  the  sum  of  f 4,392.18,  that  being  the  gross  amount  of  freight 
and  passage  money  for  the  voyage;  and  in  his  report  to  the 
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said  appraiser  shows  that  he  refused  to  make  any  deductions  for 
expenditures  in  supplying  and  equipping  the  vessel  for  the  voyage, 
and  for  wages  paid  to  the  captain  and  crew.  The  petitioners  filed 
exceptions  to  said  report,  and,  without  waiving  the  same,  filed  a 
stipulation  hy  which  they  became  bound  to  pay  said  amount  into 
court  wheuever  the  court  shall  so  order.  Six  of  the  surviving  pas- 
sengers, and  the  widows  and  heirs  of  several  whose  lives  were  lost, 
have  appeared  in  opposition  to  the  petition,  and  have  filed  cross 
libels,  in  which  th^  charge  that  the  disaster  and  the  consequent 
losses  of  life  and  property  and  personal  injuries  were  occasioned 
by  the  wrongful  conduct  of  the  petitioners  in  knowingly  sending  the 
Jane  Grey  on  said  voyage  when  she  was  rotten,  weak,  and  unsea- 
worthy,  and  without  boats  or  equipment  necessary  for  the  safety 
of  her  passengers,  and  very  much  overloaded;  and  each  of  said  cross 
libelants  prays  for  a  decree  against  the  petitioners  jointly  for  full 
damages  and  costs.  The  court  has  heretofore  overruled  exceptions 
to  the  several  cross  libels  in  which  dams^ges  are  demanded  for  lives 
lost  (see  95  Fed.  698),  and  since  said  ruling  a  large  amount  of  tes- 
timony  has  been  taken  relative  to  the  facts  of  the  disaster,  and  the 
condition  and  appearance  of  the  vessel,  the  nature  and  quantity 
of  her  cargo,  and  the  manner  in  which  it  was  stowed,  and  the  case 
has  been  argued  and  submitted  upon  the  questions  raised  by  the 
pleadings,  which  are: 

First.  Whether  the  petitioners,  other  than  Mr.  Pacey,  are  liable 
as  owners. 

Second.  Whether  the  loss  of  the  vessel  and  the  resulting  injury 
happened  in  consequence  of  any  fault  in  the  vessel,  or  neglect  of 
duty  on  the  part  of  her  owners,  master,  or  crew. 

Third.  Whether  the  losses  and  injuries  were  occasioned  or  in- 
curred without  the  privity  or  knowledge  of  the  owner  or  owners^ 
within  the  meaning  of  the  terms  used  in  section  4283,  Rev.  St.  U.  S., 
which  reads  as  follows: 

"Sec.  4283.  The  llabUily  of  the  owner  of  any  vessel,  for  anj  embeBBlement, 
loss,  or  destruction,  by  any  person,  of  any  property,  goods,  or  merchandise, 
shipped  or  put  on  board  of  such  vessel,  or  for  any  loss,  damage,  or  iujury  by 
collision,  or  for  any  act,  matter,  or  thicg,  lost,  damage,  or  forfeiture,  done, 
occasioned,  or  incurred  without  the  privity  or  Imowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  Interest  of  such 
owner  in  such  vessel,  and  her  freight  then  pending." 

Fourth.  Whether  the  owner  or  owners  exercised  due  diligence, 
before  the  Jane  Grey  started  on  her  voyage,  to  make  said  vessel  in 
all  respects  seaworthy,  and  properly  manned,  equipped,  and  supplied 
within  the  meaning  of  the  terms  used  in  the  third  section  of  the  act 
of  congress  commonly  called  the  "Harter  Act*'  (2  Supp.  Rev.  St.  U. 
8.  p.  81),  which  reads  as  follows: 

"Sec  8.  That  if  the  owner  of  any  vessel  transporting  merchandise  or  prop- 
erty to  or  from  any  port  In  the  United  States  of  America  shall  exercise  due 
diligence  to  make  the  said  vessel  in  aU  respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  neither  the  vessel,  her  owner  or  owners,  agent,  or  char- 
terers shall  become  or  be  held  responsible  for  damage  or  loss  resulting  from 
faults  or  errors  in  navigation  or  in  the  management  of  said  vessel  nor  shaU  the 
vessel,  her  owner  or  owners,  charterers,  agent,  or  master  be  held  liable  for 
losses  arising  from  dangers  of  the  sea  or  other  navigable  waters,  fcts^f^ 
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or  public  enemies,  or  the  Inherent  defect,  qnallty,  or  vice  of  the  th?ng  carried, 
or  from  insufficiency  of  package,  or  seizure  under  legal  process,  or  for  loss 
resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the  goods,  his 
agent  or  representative,  or  from  saying  or  attempting  to  save  life  or  property 
at  sea,  or  from  any  deriation  in  rendering  such  service." 

Fifth.  If  there  is  any  legal  liability,  and  if  the  owner  or  owners 
are  entitled  to  the  benefit  of  the  limitations  prescribed  by  the 
statutes,  whether  any  deductions  shall  be  made  from  the  gross 
amount  of  freight  and  passage  money  for  the  voyage  on  account  of 
the  expenses  of  the  voyage. 

1.  It  is  certainly  established  by  a  fair  preponderance  of  the  evi- 
dence that  Mr.  Pacey  was,  in  law  and  in  fact,  the  sole  owner  of 
the  Jane  Grey.  Mr.  Pacey  was,  however,  a  stockholder,  trustee, 
and  one  of  the  managing  ofiQcers  of  a  mercantile  corporation,  and 
with  his  knowledge  and  consent,  and  the  knowledge  and  consent 
of  the  other  trustees  and.  managing  officers,  said  corporation  ad- 
vertised extensively  through  the  daily  newspapers  and  other  medi- 
ums, and  by  a  sign  conspicuously  displayed  on  the  rigging  of  the 
Jane  Grey  while  she  was  at  the  dock  receiving  her  cargo,  at  and  be- 
fore the  time  of  the  sale  of  passage  tickets  to  the  passengers  who 
went  upon  her,  that  said  corporation  was  operating  said  vessel, 
and  would  dispatch  her  as  a  carrier  of  freight  and  passengers  f I'om 
Seattle  to  Kotzebue  Sound.  The  evidence  is  direct  and  positive 
that  the  corporation  did  not,  in  fact,  control  the  operation  of  the 
vessel,  and  was  not  interested  in  the  venture,  and  that  the  represen- 
tations made  to  the  public  by  means  of  said  advertisements  were 
merely  intended  to  attract  public  attention  to  the  corporation  as 
a  dealer  handling  large  stocks  of  general  merchandise.  The  ad- 
vertisements certainly  were  calculated  to  influence  people  to  take 
passage  on  the  Jane  Grey  in  preference  to  other  vessels  bound 
for  Kotzebue  Sound,  and  it  may  be  presumed  that  all  of  hep 
passengers  were  to  some  extent  influenced,  as  they  would  naturally 
be,  upon  being  solicited  by  or  on  behalf  of  a  large  and  flourish- 
ing business  house;  and  it  is,  therefore,  too  late,  after  sending  the 
vessel  upon  the  very  voyage  which  she  was  advertised  to  make, 
with  a  large  company  of  passengers,  who  were  thus  influenced  to 
go  upon  her,  for  the  advertiser  to  change  to  a  more  favorable  posi- 
tion with  respect  to  its  liability  by  offering  true  information  at 
variance  with  representations  previously  made.  I  hold,  therefore, 
that  the  corporation  is  estopped,  and  it  cannot  be  permitted  to  dis- 
pute liabili^  as  an  owner  of  the  vessel  for  the  voyage.  There  is 
no  evidence  upon  which  to  base  a  flnding  that  the  other  petitioners 
were,  as  individuals,  interested  in  the  venture,  nor  that  any  of  the 
passengers  were  induced  to  go  on  the  Jane  Grey  by  any  representa- 
tions from  which  it  might  have  been  inferred  that  said  petitioners 
were  individually  responsible  in  any  way  for  the  operation  of  the 
vessel.  Therefore  Mr.  MacDougall  and  Mr.  Southwick  are  entitled 
to  have  a  decree  exempting  them  from  personal  liability. 

2.  The  cause  of  the  loss  of  the  Jane  Grey  cannot  be  determined 
with  certainty.  Probably  the  truth  as  to  the  cause  of  the  disaster 
will  never  be  known  until  the  great  ocean  shall  reveal  the  secrets 
buried  in  its  depths.    The  vessel  was  comparatively  new, 
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she  had  made  long  voyages  from  the  Atlantic  to  the  Pacific  Ocean, 
had  crossed  the  Pacific,  and  had  navigated  the  Arctic  Seas  in  the 
business  of  whaling,  for  which  she  was  built;  so  that  by  actual 
service  she  had  been  proved  to  be  staunch,  strong,  and  seaworthy. 
In  the  month  of  March,  1898,  she  was  docked  at  San  Francisco, 
and  was  newly  caulked  and  painted,  and  at  the  same  time  she  was 
inspected  by  two  competent  marine  surveyprs  representing  different 
insurance  companies,  who  found  her  to  be  sound,  and  in  good  con- 
dition, and  each  made  a  report  upon  her  to  that  effect  Upon  her  ar- 
rival at  Seattle  she  was  examined  by  a  shipbuilder  employed  for 
that  purpose  by  Mr.  Pacey,  who  rdied  upon  his  report  that  she  was 
sound,  and  in  good  condition,  in  completing  his  purchase  of  her. 
Just  previous  to  being  dispatched  on  her  last  voyage,  she  was 
overhauled  generally,  and  equipped  for  the  voyage,  under  the  direc- 
tion of  a  captain  who  was  reputed  to  be  a  man  of  experience  and 
good  judgment,  and  who,  according  to 'the  undisputed  testimony, 
was  allowed  to  have  everything  done  to  fit  her  for  her  contemplated 
voyage  that  he  deemed  to  be  necessary.  According  to  the  undis- 
puted evidence,  the  cargo,  which  consisted  of  coal,  fiour,  lumber, 
miners'  implements,  provisions,  and  miners'  outfits,  and  some  ma- 
chinery, was  carefully  stowed  under  the  captain's  directions,  by 
the  mate  and  crew,  who  were  competent  for  that  work.  Besides 
her  freight,  there  was  placed  in  the  bottom  of  her  hold  40  to  50 
tons  of  rock  ballast,  which  was  planked  over  and  made  secure.  The 
cargo  placed  on  top  of  this  flooring  was  sufficient  to  fill  the  space 
to  her  deck  beams.  There  were  also  in  the  hold  two  large  water 
tanks,  resting  upon  the  bottom,  which  contained  1,200  gallons  of 
water.  The  vessel  had  capacity  to  carry  160  tons  of  freight,  but 
on  this  voyage  her  whole  burden,  including  passengers,  crew,  stores, 
water,  cargo,  ballast,  and  a  new  house,  built  for  the  accommoda- 
tion of  passengers,  on  the  forward  part  of  her  main  deck,  did  not 
exceed  140  tons,  less  than  20  tons  of  which  was  above  her  deck. 
She  was  also  inspected  by  two  experienced  mariners  at  the  instance 
of  passengers  who  must  have  been  encouraged  by  the  reports  made 
to  them,  for  they  trusted  their  lives  and  property  to  her  seaworthi- 
ness by  going  upon  the  voyage  in  her. 

The  Jane  Grey  was  designed  for  a  whaler.  Her  model  was  medi- 
um sharp  below  the  water  line,  but  she  was  tender  sided;  that  is, 
intended  to  roll  easily,  to  facilitate  the  work  of  hoisting  on  board 
whale  blubber  from  the  sea.  Her  natural  crankiness  was  increased 
by  her  deck  load  and  the  new  house,  but  she  was  not  top-heavy. 
The  deck  load  consisted  of  two  steam  launches  placed  upon  her 
quarter-deck,  the  weight  of  which,  with  the  machinery  therein, 
amounted  in  the  aggregate  to  a  litUe  less  than  1^  tons;  18  barrels 
of  water,  weighing  a  Uttle  more  than  3^  tons;  1  ton  of  coal,  and 
a  boiler  weighing  about  i  ton;  and  1  crate  of  cabbage  weigh- 
ing 100  pounds, — ^all  of  which  were  placed  on  the  main  deck  a  mid- 
ship, or  nearly  so;  one  ship's  boat  hung  on  the  davits  at  the  stern, 
and  on  top  of  the  forward  house  one  ship's  boat,  a  dory,  and  lum- 
ber and  materials  for  four  other  boats,  weighing  in  the  aggregate 
less  than  half  a  ton;  two  cases  coal  oil,  weighing  about  100^  pounds; 
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GOO  pounds  of  fresh  beef;  a  circular  saw  and  odd  pieces  of  ma- 
chinery and  gas  pipe, — all  of  which  was  only  of  trifling  consequence 
as  regards  its  effect  either  as  to  weight  or  bulk.  The  bulwarks 
were  built  up  about  3^  feet  high  above  the  deck,  and  the  forward 
cabin  was  extended  about  3i  feet  above  the  top  of  the  bulwarks. 
The  after  cabin  was  the  usual  construction;  that  is  to  say,  the  floor 
was  below  the  level  of  the  main  deck,  and  the  roof  formed  a  poop 
deck.  Considering  all  the  testimony  as  to  the  construction  of  the 
vessel  and  the  manner  in  which  she  was  ballasted  and  stowed,  it 
is  clear  that,  while  she  would  roll  easily,  she  ought  not  to  have 
capsized.  If  she  was  listed  over  by  pressure  of  the  wind  upon  her 
sails,  or  by  the  force  of  the  sea  striking  her,  she  ought  to  have 
righted  up  again  easily,  unless  she  was  held  down  by  the  wind 
upon  her  sails,  or  her  cargo  shifted.  If  her  cargo  or  ballast  moved, 
the  captain,  mate,  and  others  of  the  survivors  whose  testimony  has 
been  taken,  failed  to  hear  any  sound  or  feel  any  jar  indicating  such 
an  occurrence.  The  evidence  is  equally  convincing  that  the  Jane 
Grey  was  staunch  and  sound,  her  pump  was  in  good  working  order, 
and  was  tried  regularly  every  hour  during  the  night  before  she 
foundered,  without  showing  any  indication  that  she  was  leaking. 
In  an  open  sea,  without  any  injury  to  her  hull,  a  vessel  in  her  con- 
dition ought  not  to  have  suddenly  opened  her  seams,  and  become 
water-logged;  and,  if  she  did,  she  would  naturally  sink  straight 
down,  instead  of  laying  over  on  her  side.  As  to  what  did  actually 
happen,  the  testimony  shows  that,  after  being  towed  from  Seattle 
to  Port  Townsend,  the  Jane  Grey  sailed  down  the  Straits  of  Fuca 
and  out  to  sea,  passing  Cape  Flattery  on  the*  morning  of  Saturday, 
May  2l8t,  with  a  stiff  sailing  breeze,  or  moderate  gale,  drawing 
out  of  the  straits,  and  encountered  a  heavy  sea  rolling  in.  With 
the  wind  and  sea  coming  from  opposite  directions  she  labored 
heavily,  but  proved  her  seaworthiness  by  riding  the  waves  success- 
fully. The  waves  did  not  break  over  her,  as  only  a  dead  swell  wa& 
rolling,  but  a  great  deal  of  water  came  upon  her  deck  through  the 
hawse  pipes,  scuppers,  and  seams  of  her  bulwarks,  flooding  the 
passenger  cabin  situated  on  the  forward  part  of  her  main  deck. 
Finding  that  the  lower  bunks  in  that  cabin  were  flooded,  the  captain 
put  the  vessel  on  a  course  before  the  wind,  so  that  she  would  come 
up  level,  and  then  stopped  her  hawse  pipes,  but,  as  the  water  still 
came  in  through  the  bulwarks,  he  attempted  to  beat  his  way  back 
to  Neah  Bay,  intending  to  wait  for  better  weather,  and  caulk  the 
bulwarks;  but  the  vessel  was  unable  to  make  headway  towards 
Neah  Bay  because  the  wind  was  adverse,  and,  on  account  of  cranki- 
ness, the  vessel  would  not  lay  up  when  closehauled,  so  as  to  sail 
to  windward.  After  several  hours  of  fruitless  efforts,  the  attempt 
to  run  back  to  Neah  Bay  was  abandoned,  and  the  vessel  was  again 
turned  upon  her  course,  steering  west-southwest,  and  she  continued 
on  that  course  until  8  o'clock  in  the  evening.  At  that  time,  as  the 
vessel  was  laboring  heavily,  and  most  of  the  passengers  were  sick, 
the  captain  decided  to  heave  to.  All  sails  were  taken  in  except  her 
foresail,  and  she  was  headed  to  the  wind.  Leaving  the  vessel  in 
that  position,  the  captain  went  to  bed  at  9  o'clock,  and  did  npt>come  , 
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on  deck  again  until  a  few  minntes  before  the  vessel  went  down, 
abont  2  o'clock  the  next  morning.  The  mate  was  on  watch  from  8 
o'clock  nntil  12  o'clock,  when  he  also  retired,  leaving  only  two 
seamen  on  deck.  The  conditions  as  to  the  wind  and  sea  and  the 
action  of  the  vessel  continued  about  the  same  until  about  1:30 
o'clock  on  the  morning  of  the  22d,  at  which  time,  according  to  the 
testimony  of  the  seaman  Carlson,  the  only  man  on  deck  who  has 
survived  to  tell  of  the  occurrence,  the  vessel  was  heading  south- 
southwest,  when  a  squall  came  from  the  southeast,  which  caused 
her  to  list  over  on  her  starboard  side.  Carlson  strapped  the  wheel, 
to  keep  it  steady,  and  went  forward,  and  lowered  the  peak  of  the 
foresafl,  but,  instead  of  righting  herself,  the  vessel  lay  dead  in 
the  water.  According  to  the  mate's  testimony,  he  was  awakened 
about  this  time  by  the  cook,  who  informed  him  that  water  was 
coming  in  the  door  of  the  after  cabin;  and  the  first  thing  he  did 
was  to  get  up  and  shut  the  door.  Then  he  seemed  to  realize  that 
something  was  wrong,  and  he  went  on  deck,  and  ordered  one  of 
the  seamen  to  '^hard  up  his  helm,"  and  then  he  called  the  captain. 
According  to  the  captain's  testimony,  when  he  came  on  deck  the 
vessel  was  laying  over  with  her  lee  rail  under  water.  He  at  once 
called  all  hands  on  deck,  and  ordered  the  foresail  lowered,  and  it 
was  lowered  very  quickly.  He  next  ordered  the  men  to  set  the 
forestay  sail,  and  that  was  done.  Still  the  vessel  did  not  lilt,  nor 
respond  to  her  helm,  but  gradually  settled  in  the  water.  The  cap- 
tain then  ordered  the  men  to  set  the  jib,  and  in  attempting  to 
obey  this  order  the  halyard  parted.  By  this  time  the  captain 
realized  that  the  vessel  was  lost,  and  he  ordered  the  boats  cut  loose, 
and  made  what  efforts  he  could  to  save  the  lives  of  the  people  on 
board.  The  vessel  never  straightened  up,  but  continued  listing 
more  and  more  to  starboard,  settling  gradually,  so  that,  when  last 
observed  by  the  witnesses,  her  topmasts  were  bobbing  up  and  down 
in  the  water.  She  went  out  of  sight  in  about  10  minutes  after 
the  captain  gave  the  order  to  cut  the  boats  loose.  Twenty-seven 
of  those  on  board  saved  themselves  by  getting  into  one  of  the  steam 
launches,  which  was  not  provided  with  oars,  rowlocks,  or  other 
means  of  propulsion;  but  by  means  of  paddles  which  they  made 
out  of  pieces  of  lumber  which  they  picked  up,  and  an  improvised 
sail,  made  out  of  a  piece  of  canvass  found  in  the  boat,  they  finally 
made  their  way  to  the  shore  of  Vancouver  Island. 

The  argument  made  on  behalf  of  the  petitioners  is  based  upon  the 
theory  that  the  heavy  cross  seas  which  the  Jane  Grey  encountered 
strained  her  timbers  so  as  to  cause  a  large  opening  to  be  made  in 
her  planking  below  deck,  so  that  she  filled  with  water  rapidly,  and 
that  her  loss  is  due  to  that  cause.  This  theory  is  inconsistent  with 
the  testimony  showing  that  the  vessel  was  staunch,  sound,  and 
^ewly-caulked ;  and  also  inconsistent  with  the  fact  that  she  did  not 
go  straight  down,  but  laid  over  on  her  side,  whidi  a  vessel  loaded 
and  ballasted  as  she  was  would  not  have  done  if  she  had  become 
waterlogged  through  an  opening  below  her  deck.  The  tlieory  of 
the  cross  libelants  is  that  the  vessel  was  capsized  by  reason  of  hav- 
ing insufficient  ballast,  and  being  loaded  on  deck  so  as^  make 
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her  top-heayy.  Against  thia  theory  we  have  convincing  evidence 
that  the  vessel  was  well  ballasted,  she  was  not  overloaded  on  deck» 
and  she  saccessfally  bnffeted  wilii  wind  and  sea  for  nearly  24  hours 
without  being  capsized;  and  in  the  end  she  did  not  capsize,  nor  be- 
have  like  a  top-heavy  vessel,  but  merely  listed  over  when  the  squall 
struck  her,  and  then  gradually  settled  down  as  a  vessel  would  if 
she  were  Imocked  over  and  pressed  down  until  she  filled  with  water 
through  the  openings  in  the  deck.  The  theory  which  seems  to  me 
to  be  best  supported  by  the  evidence  is  that  the  Jane  Grey  was 
lost  because  of  negligence  and  bad  seamanship  of  her  captain  and 
crew.  When  she  was  hove  to,  instead  of  taking  in  her  large  fore- 
sail, and  setting  her  f  orestay  sail  and  her  jib,  so  as  to  hold  her  steadily 
with  her  head  to  the  wind,  all  the  head  sails  and  the  mainsail  were 
taken  in,  and  she  was  left  drifting  without  steerage  way,  and  with  only 
one  sail, — ^the  foresail.  If  the  testimony  of  the  seaman  Carison  is  ac- 
cepted as  true, — ^and  there  is  nothing  against  it,  except  that  in  other 
respects  his  testimony  is  not  accurate, — ^the  vessel  was  struck  by  a 
squall  from  the  southeast  when  she  was  heading  south-southwest  with 
her  foresail  closehauled.  With  a  vessel  in  that  position,  the  wind 
coming  abeam  would  naturally  do  what  was  done  to  the  Jane  Grey; 
that  is,  lay  her  over  on  her  starboard  side,  and  hold  her  down.  The 
wind  would  not  be  so  directly  abeam  as  to  give  her  any  headway; 
on  the  contrary,  it  would  set  her  back,  so  that  her  helm  would  not 
be  of  any  assistance  in  righting  her.  It  certainly  was  not  vigilance 
on  the  part  of  the  captain  for  him  to  go  to  bed  at  9  o'clock  the  first 
night  at  sea,  in  heavy  weather,  trusting  the  vessel  so  entirely  to 
the  care  of  his  mate  and  seamen;  and  he  was  unreasonably  slow 
in  getting  out  of  the  cabin  after  the  squall  struck;  It  is.  probable 
that  before  his  first  order  to  lower  the  foresail  could  be  executed  the 
vessel  was  down  so  that  the  sea  rushed  into  her  after-cabin  door, 
and  that  the  weight  of  the  water  flowing  in  held  her  down  after 
she  had  been  relieved  from  the  pressure  of  the  wind  on  her  fore- 
sail. This  supposition  is  supported  by  the  testimony  of  Mr.  Liv- 
ingood,  a  passenger  who  had  a  bunk  in  the  after  cabin,  who  testi- 
fies that,  before  he  came  out  of  the  cabin  he  was  standing  in  water 
up  above  his  knees  considerably,  and  that  the  water  was  rushing 
in.  In  giving  his  testimony  on  cross-examination,  the  captain  at 
first  stated  that  the  vessel  filled  through  her  cabin,  but  immediately 
afterwards,  in  answer  to  a  leading  question,  he  stated  that  it  is 
now  his  opinion  that  she  filled  from  below,  and  that  he  always 
thought  so.  It  is  not  unlikely  that  this  captain  would  assent  to 
any  theory  which  would  relieve  him  from  responsibility  for  losing 
the  vessel  by  bad  seamanship.  According  to  all  the  testimony,  there 
was  only  a  moderate  gale  of  wind,  and,  although  the  waves  were 
rolling  high,  they  were  not  breaking,  and  the  sea  did  not  at  any 
time  break  over  the  vessel;  so  her  loss  cannot  be  attributed  to 
extreme  severity  of  a  storm,  which  a  vessel  in  seaworthy  condition, 
and  handled  by  her  officers  and  crew  with  ordinary  good  seaman- 
ship, should  not  have  overcome.  Therefore,  whether  we  adopt  the 
theory  that  the  vessel  was  lost  by  reason  of  a  defect  in  the  plank* 
ing  or  timbers,  which  caused  an  opening,  and  let  the  sea  in^tielow    , 
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her  deck,  or  the  theory  that  she  rolled  over  because  she  did  not 
have  suflScient  ballast,  and  was  loaded  on  deck  so  as  to  make  her 
top-heavy,  or,  the  most  plausible  one  of  all, — ^that  is,  that  the  dis- 
aster is  due  to  a  want  of  vigilance,  or  blundering,  on  the  part  of 
th6  captain  and  crew, — we  are  led  to  the  same  conclusion,  and  that 
is  that  there  was  some  fault  in  the  vessel,  or  on  the  part  of  those 
in  charge  of  her;  and  by  reason  of  that  fault,  whatever  it  may  be, 
the  injured  passengers  who  have  survived,  and  the  wives  and  chil- 
dren of  those  who  are  lost,  have  a  legal  claim  for  compensation. 

8,  The  evidence  is  direct  and  positive  to  the  effect  that  neither 
Mr.  Pacey,  nor  any  of  the  managing  officers  of  the  MacDougall  & 
Southwick  Company,  knew,  or  had  reason  to  suspect,  that  the 
vessel  was  not  as  she  appeared  to  be;  that  is,  sound  and  seaworthy 
throughout,  properly  ballastecl,  stowed,  equipped,  and  manned  for 
the  voyage.  They  do  not  know  what  caused  the  disaster,  and  they 
cannot  be  blamed  for  not  knowing,  because,  after  studying  the 
voluminous  testimony,  and  giving  due  heed  to  the  arguments  of 
counsel,  and  considering  all  the  facts  brought  to  my  attention, 
I  do  not  know  what  caused  the  disaster,  and  the  witnesses  do  not 
pretend  to  know.  In  the  argument  the  owners  are  censured  for 
neglecting  to  provide  life-boats,  rafts,  and  life-preservers.  I  find 
from  the  evidence  that  it  would  have  been  nearly,  if  not  quite,  im- 
possible for  the  Jane  Grey  to  have  carried  a  better  supply  of  boats. 
It  is  true  that  the  two  launches  were  owned  by  passengers,  but 
the  objection  to  their  being  considered  part  of  the  equipment  of  the 
vessel  for  the  voyage  is  a  mere  quibble.  As  a  matter  of  fact,  the 
survivors  who  were  actually  rescued  by  the  use  of  one  of  those 
steam  launches  did  not,  at  the  time  of  extreme  peril,  stop  to  in- 
quire who  owned  the  boat,  nor  refuse  to  seek  safety  in  her  because 
she  had  not  been  provided  by  the  owners  of  the  Jane  Grey  specifical- 
ly for  use  as  a  lifeboat  The  seaman  Carlson  testifies  that  the 
ship's  boats  were  in  such  a  bad  condition  as  to  be  unfit  for  use,  but 
he  is  contradicted  in  this  regard  by  other  witnesses,  and  his  testi- 
mony in  other  respects  is  certainly  inaccurate.  For  instance,  he 
fixes  the  day  of  departure  of  the  Jane  Grey  from  Seattle  on  Tuesday, 
and  says  that  she  sailed  out  of  the  Straits  the  following  Saturday 
night,  and  that  she  went  down  on  Monday  morning;  while  the 
truth  is,  she  left  Seattle  Thursday,  sailed  out  of  the  Straits  Saturday 
morning,  and  went  down  on  Sunday  morning.  And  again,  he  tes- 
tifies that  the  captain  was  on  deck  one  hour  before  the  vessel  began 
to  sink,  while  it  is  proved  by  all  the  other  testimony  bearing  on 
the  point,  including  the  captain's  own  admissions,  that  he  went  to 
bed  at  9  o'clock  and  did  not  again  come  out  of  the  cabin  until  the 
vessel  was  in  a  helpless  condition.  I  therefore  reject  the  testi- 
mony of  Mr.  Carlson  as  to  the  condition  of  the  boats.  If  there 
was  any  neglect  to  furnish  the  boats  with  oars  and  rowlocks,  that 
is  a  mere  matter  of  detail  in  the  manner  of  the  use  of  the  equip- 
ments which  were  furnished  by  the  owners.  The  testimony  shows 
that  there  were  plenty  of  oars  on  board  the  schooner,  and  row- 
locks; and,  if  they  were  not  placed  convenient  for  use  in  an  emer- 
gency, the  captain  and  crew  alone  are  to  blame  for  such  neglect 
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With  the  boards  and  materials  for  boat  construction  which  were 
loose  on  top  of  the  forward  house,  and  which,  afloat,  were  just  as 
useful  as  life  rafts,  any  additional  floating  structures  would  have 
been  a  useless  incumbrance.  An  act  of  congress  requires  all  steam 
vessels  employed  in  carrying  passengers  to  keep  on  board  and  ac- 
cessible a  supply  of  life-preservers.  Just  why  this  should  be  re- 
quired of  steam  vessels  and  not  be  applicable  to  sailing  vessels 
engaged  in  carrying  passengers  I  do  not  know,  but  congress  has 
discriminated,  and  has  failed  to  enact  a  law  requiring  sailing  ves- 
sels to  carry  life-preservers.  The  testimony  shows  also  that  it 
is  not  customary  for  sailing  vessels  to  carry  life-preservers.  In 
view  of  these  facts,  it  would  be  unfair,  and  contrary  to  the  spirit 
of  the  law,  to  deprive  the  owners  of  the  benefit  of  the  statute  for 
failure  to  supply  the  vessel  with  life-preservers.  Knowledge  of  a 
defect  in  the  equipment  of  the  vessel  in  this  respect  cannot  be 
imputed  to  them,  when  neither  the  statute  nor  custom  requires 
sailing  vessels  to  carry  life-preservers  as  a  part  of  the  equipment 
necessary  to  fit  them  for  service  as  carriers  of  passengers.  I  con- 
sider that,  for  the  safety  of  her  passengers,  the  vessel  ought  to  have 
carried  a  sufficient  number  of  life-preservers,  and  her  captain  should 
have  made  a  requisition  for  them,  although  there  is  no  statutory 
requirement;  but,  as  the  owners  depended  upon  the  captain  to  see 
that  the  equipment  of  the  vessel  for  the  voyage  was  complete  in 
every  particular,  they  are  exempt  from  personal  liability  for  his 
neglect  in  this  regard,  the  same  as  they  are  exempt  from  liability 
for  his  conduct  in  permitting  the  vessel  to  go  adrift  on  a  stormy 
night,  with  only  two  sailors  on  watch.  It  is  my  conclusion  that 
the  loss  of  the  vessel  occurred  without  the  privity  or  knowledge 
of  her  owner,  or  of  the  managing  officers  of  said  corporation;  and, 
having  stipulated  to  pay  the  amount  of  pending  freight,  accord- 
ing to  the  report  of  the  appraiser  appointed  by  this  court,  they 
are  entitled  to  the  benefit  of  section  4283,  Rev.  St.,  which  exempts 
them  from  liability  for  any  greater  amount 

4.  Having  employed  men  of  experience  and  skill  in  such  work  to 
overhaul  the  vessel,  make  what  repairs  were  found  to  be  needed, 
and  supply  and  equip  her  for  the  voyage  and  stow  the  cargo,  and 
there  being  no  evidence  of  neglect  or  mistake  in  these  particulars 
on  the  part  of  the  owners  or  their  employes,  I  must  find  that  they 
did  exercise  due  diligence  to  make  the  vessel  seaworthy,  and  prop- 
erly manned,  equipped,  and  supplied.  Therefore  there  is  no  lia- 
bility for  loss  of  property.  The  Harter  act  exempts  the  vessel, 
her  owners,  agents,  and  charterers  from  all  liability. 

5.  All  that  is  available  for  distribution  to  compensate  the  suf- 
ferers by  loss  of  the  Jane  Grey  is  the  amount  of  pending  freight, 
the  vessel  herself  being  a  total  loss.  The  phrase  ^^freight  then 
pending,"  as  used  in  the  statute,  has  been  construed  to  include 
freight  prepaid  for  the  carriage  of  merchandise,  and  passage  money, 
and  it  has  been  decided  by  the  highest  authority  that  the  phrase 
should  not  be  taken  in  a  narrow  sense  as  meaning  only  the  freight 
to  be  earned  by  a  successful  conclusion  of  the  voyage.  The  Main 
V.  Williams,  152  U.  S.  122-133,  14  Sup.  Ot  488,  38  L.  Ed.  384,    The 
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petitioners,  however,  by  filing  exceptions  to  the  report  of  the  ap- 
praisers appointed  to  ascertain  the  amount  of  the  value  of  the  ves- 
sel and  her  freight  then  pending,  have  raised  a  question  as  to 
their  right  to  subtract  from  the  freight  then  pending  the  amount 
of  their  expenditures  in  sending  the  vessel  on  her  vovage.  Their 
bill  of  items  includes  wages  advanced  to  the  captain  and  crew, 
a  bill  for  towing  the  vessel  from  Seattle  to  Port  Townsend,  money 
paid  to  stevedores  for  stowing  the  cargo,  and  the  price  of  stores 
and  dishes  supplied  for  the  voyage.  Also  money  which  they  have 
disbursed  since  the  loss  of  the  vessel,  including  the  fees  of  a  notary 
public  for  the  protest  respecting  the  loss  of  the  ship,  the  cost  of 
telegrams  conveying  information  of  the  loss,  and  various  sums 
which  they  paid  for  the  comfort  or  benefit  of  the  survivors.  It 
seems  to  me  that  they  might  with  equal  propriety  subtract  all  their 
other  expenses  connected  with  the  purchase  and  fitting  out  of  the 
vessel,  and  commissions  paid  to  soliciting  agents  for  inducing 
passengers  to  purchase  tickets.  If  they  can  subtract  the  cost  of 
supplies  and  dishes  furnished  for  the  voyage,  they  might  as  well 
include  the  value  of  the  sails,  rigging,  anchors,  cable,  and  hull 
of  the  ship.  In  the  case  above  cited  the  supreme  court  of  the 
United  States  has  declared  that  the  real  object  of  the  act  limiting 
the  liability  of  shipowners  "was  to  limit  the  liability  of  vessel 
owners  to  their  interest  in  the  adventure.  Hence,  in  assessing  the 
value  of  the  ship,  the  cnstom  has  been  to  include  all  that  belongs 
to  the  ship,  and  may  be  presumed  to  be  the  property  of  the  owner; 
not  merely  the  hull,  together  with  the  boats,  tackle,  apparel,  and 
furniture,  but  all  the  appurtenances,  comprising  whatever  is  on 
board  for  the  object  of  the  voyage,  belonging  to  the  owners,  whether 
such  object  be  warfare,  the  conveyance  of  passengers,  goods,  or 
the  fisheries.'*  The  owner  is  required  to  suffer  the  entire  loss  of 
all  that  he  has  invested  in  the  ship  and  on  account  of  the  voyage, 
and  all  that  he  has  received  for  freight  and  passage  money,  and 
all  the  ship  would  have  earned  by  completing  the  voyage;  and  up- 
on condition  of  his  yielding  whatever  may  be  saved  out  of  the 
wreck  and  freight  pending  for  the  benefit  of  the  shippers  and  pas- 
sengers he  is  exempted  from  personal  liability  to  them  for  "any 
loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or  thing 
lost,  damage  or  forfeiture  done,  occasioned,  or  incurred,  without 
the  privity  or  knowledge  of  such  owner  or  owners."  Except  for 
the  statute,  the  liability  of  the  owner  to  passengers  and  shippers 
for  damages  in  consequence  of  the  negligence  of  the  captain  or 
misbehavior  of  the  crew  would  be  limited  only  by  the  amount  of 
loss  and  by  his  ability  to  respond.  As  a  basis  for  making  a  pro 
rata  distribution  of  the  fund,  I  fix  the  amount  of  damages  awarded 
to  each  of  the  cross  libelants  who  are  survivors  of  the  wreck  at 
the  sum  of  fl,000,  and  to  the  cross  libelants  who  are  suing  as 
widows  and  heirs  of  passengers  who  were  lost  with  the  vessel 
the  sum  of  f5,000  for  each  life  so  lost.  The  fund  will  be  distributed 
pro  rata,  and  on  this  basis  will  pay  12.2  per  cent,  of  the  damages 
awarded.  The  usual  taxable  costs  will  be  awarded  to  the  cross 
libelants. 
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KUNKBL  V.  BROWN. 

(OlrcQlt  Court  of  Appeals,  Fourtli  Circuit    February  6,  1900.) 

No.  840. 

1*  JuKCSDEcnoN  OF  Fbdbsal  Coubts— Amount  in  Dispute. 

The  amount  in  dispute,  In  an  action  for  Jurisdictional  purposes  in  a  fed- 
eral court,  is  determined  by  tbe  amount  claimed  by  the  plaintiff  in  his 
pleading,  in  good  faith,  although  such  claim  is  made  under  a  mistake  of 
fact,  as  subsequently  shown  by  .the  evidence. i 

8L  Appeal— Review— Findings  op  Fact. 

Where  an  action  at  law  In  the  circuit  court  Is,  by  written  stipulation  of 
the  parties,  tried  to  the  court  without  a  jury,  a  finding  of  fact  made  by  the 
court,  if  there  is  any  evidence  to  sustain  it,  is  conclusive  on  the  circuit 
court  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  TJnited  States  for  the  District 
of  Maryland. 

Milton  G.  Urner  and  W.  P.  Maulsby,  Jr.,  for  {daintiff  in  error. 

George  Weems  Williams  and  Philip  B,  Watts,  for  defendant  in 
error. 

Before  SMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

8IM0NT0N,  Circuit  Judge.  This  case  comes  up  on  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Maryland. 
The  action  was  brought  by  George  B.  Brown  against  Mary  £.  Kunkel. 
The  cause  of  action  is  the  statutory  liability  of  the  said  Mary  E.  Kun- 
kel as  stockholder  in  the  Western  Farm  Mortgage  Compahy.  This 
corporation  was  created  under  the  laws  of  the  state  of  Kansas,  and  by 
the  laws  of  Kansas  each  stockholder,  in  case  of  the  insolvency  of  a 
corporation,  is  liable  to  the  creditors  of  the  corporation  in  the  amouut 
due  on  his  stock,  and  an  additional  amount  equal  to  the  stock  owned 
by  him. 

The  plaintiff  in  his  declaration  alleges  that  he  is  a  judgment  credit- 
or of  the  corporation;  that  it  is  insolvent;  that  the  defendant  owns 
the  amount  of  f 2,200  of  its  stock,  wherefore  he  is  entitled  to  have 
from  her,  for  the  par  value  thereof,  f 2,200;  that  he  has  demanded 
of  her  the  same;  and  that  she  has  not  paid  it,  and  wholly  neglects 
and  refuses  so  to  do;  wherefore  he  claims  f  2,500.  To  this  declaration 
defendant  demurred.  The  demurrer  was  overruled.  She  then  filed 
sixteen  pleas  on  31st  July,  1897.  To  eleven  of  these  demurrers  were 
sustained,  and  issue  was  joined  on  five.  On  28th  April,  1898,  defend- 
ant filed  seven  amended  pleas  and  two  additional  pleas.  These  were 
replied  to,  and  issues  joined.  On  2d  May,  1899,  the  defendant  filed 
five  special  additional  pleas.  The  third,  fourtii,  and  fifth  of  them 
for  the  first  time  set  up  the  defense  most  insisted  upon.  They  allege, 
In  substance,  that  the  defendant  owned  20  shares  only  in  the  Western 
Farm  Mortgage  Company;  that  the  value  of  these  was  f  100  per  share; 


1  Jurisdiction  of  circuit  court,  as  determined  by  the  amount  in  controversy, 
see  notes  to  Aucr  v.  Lombard,  19  O.  C.  A  75;  Tennent-Stribling  Shoe  Co.  v. 
Roper,  86  0.  0.  A.  469. 
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th&t  her  liability  could  not  exceed  f  2,000;  and  so  she  pleads  to  the 
jurisdiction  of  the  court.  On  motion  of  plaintiff,  these  three  pleas 
were  not  received.  The  defendant  then  moved  to  dismiss  the  plain- 
tiff's suit,  accompanying  his  motion  with  six  exhibits,  one  of  them 
going  to  show  that  the  plaintiff  had  sued  the  defendant  in  a  court 
of  the  city  of  Baltimore  on  the  same  cause  of  action,  alleging  that  she 
owned  20  shares  of  stock,  and  not  22,  as  now  alleged.  The  other  ex- 
hibits tend  to  show  that  the  recognized  counsel  of  plaintiff  had 
ample  means  of  knowing,  and,  in  fact,  did  know,  that  the  defendant 
owned  only  20  shares  of  stock.  This  motion  was  overruled  in  the 
court  below.  The  cause  was  submitted  by  written  stipulation  to  the 
court,  without  the  intervention  of  a  jury,  and  a  verdict  was  found 
for  plaintiff  in  fhe  sum  of  f  1,458.60  and  costs.  Exceptions  were 
taken,  a  writ  of  error  was  sued  out,  and  the  case  is  here  on  seven  as- 
signments of  error.  They  are,  in  substance,  these:  That  the  plaintiff 
in  error  (defendant  below)  is  liable  only  to  the  amount  of  stock  Tield 
by  her;  that  she  held  stock  in  amount  |2,000;  that  this  is  the  utmost 
extent  of  her  liability,  and  that  the  court  had  no  jurisdiction  over  her 
in  this  case;  that  there  is  a  fatal  variance  in  the  allegation  in  the 
declaration  that  she  owned  f  2,200  worth  of  stock,  the  proof  being  that 
she  owned  only  f 2,000  worth;  that  the  court  erred  in  admitting  cer- 
tain depositions  de  bene  esse,  the  notice  of  which  fixed  the  20th  July 
as  the  day  for  taking  them,  while  the  return  of  the  notary  public 
showed  that  they  were  taken  on  19th,  the  day  before.  The  motion 
was  made  to  suppress  these  depositions,  but  was  refused  by  the  court 
under  its  rule  32,  par.  2: 

"Exceptions  to  the  execution,  and  return  of  a  commission  or  deposition  shaU 
be  made  before  the  jury  is  sworn  In  the  case,  otherwise  they  wiU  be  considered 
as  waived.  If  a  commission  shall  have  been  returned  and  opened,  and  notice 
thereof  given  to  the  opposing  party  fifteen  days  before  the  commencement  of 
the  term,  exceptions  to  the  execution  and  return  thereof  shall  be  filed  on  or 
before  the  second  day  of  the  term,  or  shall  be  considered  as  waived.  Excep- 
tions so  filed  shall  be  heard  before  the  Jury  is  sworn,  and  may  be  heard  at  any 
time  previously  by  direction  of  the  court" 

The  court,  cognizant  of  the  circumstances,  applied  the  rule.  We 
see  no  error. 

The  question  in  the  case  is  that  to  the  jurisdiction.  In  a  case  of 
this  kind,  in  which  the  jurisdiction  depends  on  the  diversity  of  citizen- 
ship, the  amount  in  controversy  must  exceed  f  2,000,  exclusive  of  in- 
terest and  costs.  In  order  to  determine  the  question  of  jurisdiction, 
we  must  look  to  the  record.  Ex  parte  Smith,  94  U.  ri.  455,  24  L.  Ed. 
165.  It  will  be  determined  from  the  face  of  the  pleadings.  Vance 
V.  W.  A.  Vandercook  Co.,  170  U.  S.  472, 18  Sup.  Ct.  645, 42  L.  Ed.  1111. 
In  Barry  v.  Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501, 29  L.  Ed.  729,  it  was 
held  that  a  suit  cannot  properly  be  dismissed  by  a  circuit  court  of 
the  United  States  as  not  substantially  involving  a  controversy  within 
the  jurisdiction  of  the  court,  unless  the  facts  made  to  appear  on  the 
record  create  a  legal  certainty  of  that  conclusion.  See,  also,  Scott  v. 
Donald,  165  U.  S.  58,  17  Sup.  Ct.  265,  41  L.  Ed.  632.  So,  in  these 
cases,  when  the  action  was  in  tort,  and  the  damages  were  laid  at  a 
sum  exceeding  the  jurisdictional  amount,  the  suits  were  sustained, 
although  the  property  by  which  the  tort  was  inflicted  was  small  in 
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value.  It  is  true  that  in  some  actions  ex  contractu,  in  which  the 
amonnt  recoverable  is  liquidated  by  the  terms  of  the  agreement,  and 
this  is  disclosed  on  the  record,  this  will  settle  the  question  of  jurisdic- 
tion, notwithstanding  the  claim  of  the  plaintiff  for  a  much  larger  sum 
as  damages.  But  this  must  be  ascertained  from  the  face  of  the  plead- 
ings, as  in  Vance  v.  W.  A.  Vandercook  Co.,  supra.  So,  also,  if  it 
be  discovered  that  the  plaintiff  in  bad  faith,  improperly  or  collusively, 
made  a  case  simply  to  secure  the  jurisdiction  of  the  federal  court,  on 
such  discovery  the  suit  will  be  dismissed,  notwithstanding  that  on  the 
face  of  the  pleadings  the  court  has  jurisdiction.  Williams  v.  Notta- 
wa  Tp.,  104  U.  S.  209,  20  L.  Ed.  719.  But,  with  this  exception,  the 
nature  of  the  case,  as  stated  in  the  pleadings,  must  determine  wheth- 
er the  amount  really  in  dispute  is  sufficient  to  confer  jurisdiction 
upon  a  court  of  the  United  States.  Vance  v.  W.  A.  Vandercook  Co., 
supra. 

Now,  examining  these  jdeadings,  it  appears  that  the  plaintiff  sued 
upon  a  demand,  of  f  2,200,  an  amount  sufficient  to  secure  the  jurisdic- 
tion. When  the  testimony  was  taken,  it  appeared  that  he  was  mis- 
taken as  to  the  amonnt  of  his  claim,  and  that  his  recovery  could  not 
exceed  f 2,000.  This  he  admitted  at  the  trial.  *1t  is  not,  however, 
the  amount  a  plaintiff  is  able  to  prove  he  is  entitled  to  that  determines 
the  amount  in  dispute  for  the  purposes  of  jurisdiction;  for  otherwise 
the  failure  of  the  plaintiff  to  recover  would  oust  the  court  of  jurisdic- 
tion. The  amount  in  dispute,  or  the  matter  in  controversy,  which 
determines  the  jurisdiction  of  the  circuit  court,  in  suits  for  the  re- 
covery of  money  only,  is  the  amount  demanded  by  the  plaintiff  in 
good  faith."    Peeler's  Adm'x  v.  Lathrop,  1  C.  C.  A.  99,  48  Fed.  786, 

2  TJ.  S.  App.  40.    And  this  ruling  is  sanctioned  in  Wilson  v.  Daniel, 

3  DalL,  at  page  405, 1  L.  Ed.  656. 

"It  Is  the  prevailing  opinion  that  we  are  not  to  regard  the  verdict  or  judg- 
ment as  the  rule  for  ascertaining  the  value  of  the  matter  in  dispute  between  the 
parties.  •  ♦  •  To  ascertain,  then,  the  matter  in  dispute,  we  must  recur  to 
the  foundation  of  the  original  controversy, — ^to  the  matter  in  dispute  when  the 
action  was  instituted.  The  descriptive  words  of  the  law  point  emphatically  to 
this  criterion,  and,  in  common  understanding,  the  thing  demanded,  *  ^  • 
and  not  the  thing  found,  constitutes  the  matter  in  dispute  between  the  parties/' 

In  Schunk  v.  Moline,  Milburn  &  Stoddart  Ck).,  147  U.  8.  500,  13 
Sup.  Gt.  416,  37  L.  Ed.  255,  the  plaintiff  in  his  petition  set  up  a  claim 
for  f 2,194.13.  The  right  to  recover  this  was  challenged  .by  demurrer. 
After  quoting  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  Ed.  524,  that  «a 
controversy  was  involved,  in  the  sense  of  the  statute,  whenever  any 
property  or  claim  of  the  parties  capable  of  pecuniary  estimation  was 
the  subject  of  litigation,  and  was  presented  by  the  pleadings  for 
judicial  determination,'*  the  court  goes  on: 

"Within  the  letter  of  the  statute,  there  was  therefore  a  controversy  between 
citizens  of  dilDCerent  states  in  which  the  matter  in  dispute  was  over  the  sum  or 
value  of  $2,000.  It  matters  not  tliat,  by  the  showing  in  the  petition,  part  of 
this  sum  was  not  yet  due.  Plaintiff  Insisted  that  It  had  a  right  to  recover  aU. 
That  was  its  claim,  and  the  claim  that  was  disputed  by  defendant  «  «  * 
Although  there  might  be  a  perfect  defense  to  the  suit  for,  at  least  the  amount 
not  yet  due  [in  this  case,  $1,664.04]*  yet  the  fact  of  a  defense,  and  a  good  de- 
fense, too,  would  not  affect  the  question  as  to  what  was  the  amount  in  dis- 
pute.   *    *    *    In  short*  the  fact  of  a  valid  defense  to  a  cause  of  action,  al- 
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tbongb  apparoit  on  the  face  of  the  petition,  does  not  diminish  the  amount  that 
is  claimeia,  nor  determine  what  is  the  matter  in  dispute;  for  who  can  say  in 
advance  that  that  defense  will  be  presented  by  the  defendant,  or,  if  presented, 
sustained  by  the  court?  We  do  not  mean  that  a  dalm  eridently  fictitious, 
and  alleged  simply  to  create  a  Jurisdictional  amount,  is  sufildent  to  give  Juris- 
diction." 

A  fortiori,  if  in  his  declaration  the  plaintiff  bona  fide  claims  over 
f  2,000,  and  the  testimony  shows  that  he  cannot  sustain  the  claim  to 
the  amount  of  f2,000,  this  will  not  defeat  the  jarisdiction  or  stop 
the  machinery  of  the  court,  which  has  been  put  in  operation  to  ascer- 
tain the  fact. 

This  is  the  law,  and  is  decisiye  in  this  case,  unless  it  appear  that 
the  plaintiff  fraudulently  or  falsely  overstated  his  cause  of  action  in 
order  to  secure  the  jurisdiction  of  the  court  below.  The  court  below, 
to  whom  the  case  was  submitted,  a  jury  having  been  waived,  found 
this  fact: 

'That  the  allegation  In  plaintiff's  narr.  that  the  defendant  was  the  owner, 
at  the  dates  therein  mentioned,  of  stock  in  said  company  of*  the  par  value  of 
$2,200,  was  not  colorable,  and  had  not  been  so  stated  for  the  purpose  of 
creating  a  case  within  the  Jurisdiction  of  this  court,  but  was  the  result  of  a  bona 
fide  mistake." 

This  is  conclusive. 

'It  is  objected,"  say  the  court  in  Byan  v.  Carter,  93  U.  S.  81,  23 
L.  Ed.  808,  "that  some  of  these  facts  were  not  warranted  by  the  evi- 
dence, but  this  is  not  the  subject  of  inquiry  here.  If  the  parties  chose 
to  adopt  this  mode  of  trial  *by  the  court  without  a  jury,'  they  are  con- 
cluded by  the  propositions  of  fact  which  the  evidence  in  the  opinion 
of  that  court  establishes.  Whether  general  or  special,  the  finding  has 
the  same  effect  as  the  verdict  of  a  jury,  and  its  sufficiency  to  sustain 
the  judgment  is  the  only  matter  for  review  in  this  court."  City  of 
St.  Louis  V.  Rutz,  138  U.  8.  226,  11  Sup.  Ot.  337,  34  L.  Ed.  941.  It  is 
true  that  exceptions  to  alleged  findings  of  facts,  because  unsupported 
by  evidence,  present  questions  of  law  reviewable  in  courts  of  error. 
Laing  v.  Rigney,  160  U.  S.  540,  16  Sup.  Ct.  836,  40  L.  Ed.  525.  But 
findings  of  fact  made  by  the  court  below  are  binding  on  the  supreme 
court  when  there  is  any  evidence  to  support  them.  Bunkle  v.  Burn- 
ham,  153  U.  S.  216, 14  Sup.  Ct.  837,  38  L.  Ed.  694.  In  the  case  before 
us  there  is  some  conflict  of  evidence.  This  has  been  solved  by  the 
court  below.  Reviewing  that  evidence  for  ourselves,  we  concur  in 
its  finding.    The  judgment  of  the  circuit  court  is  affirmed. 


LEHIGH  YAIj.  H.  00.  v.  RAINET  et  aL 

(Olrcult  Oourt»  B.  D.  Pennsylvania.    February  19^  1900.) 

No.  8a 

Rbhotal  ov  Oausss — JxmisDTcnoN  Acquired  bt  Fbdekal  Court. 

While  the  Jurisdiction  acquired  by  a  federal  court  over  a  suit  removed 
from  a  state  court  is,  in  a  limited  sense,  derivative,  so  that  such  court 
acquires  no  Jurisdiction  where  the  state  court  had  none  oyer  the  subject- 
matter,  yet,  where  the  state  court  had  Jurisdiction  of  the  cause  of  action 
stated  in  the  declaration,  the  fact  that  the  defendant,  after  retno^  pleads 
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a  detaue  of  which  the  state  court  could  not  hare  taken  cognisance,  because 
iMVMd  on  a  statote  which  the  courts  of  the  United  States  are  alone  empow- 
,       ered  to  administer,  does  not  deprive  the  federal  court  of  Jurisdiction. 

On  Plea  to  Jurisdiction* 

Francis  L  Gowen,  for  plaintiff. 
Grispiano  Andrade,  Jr.,  for  defendants. 

DALLAS,  Circuit  Judge.  This  is  an  action  to  recover  $5,919.98, 
alleged  to  be  due  by  the  defendants  to  the  plaintiff  for  transportation 
of  coal  from  Clearfield,  Pa.,  to  Perth  Amboy,  N.  J.  It  was  originally 
brought  in  a  state  court,  and,  on  defendants'  petition,  was  removed 
into  this  court,  upon  the  ground  that  a  federal  question  was  involved. 
At  the  time  of  removal  tiie  plaintiff's  statement  of  claim  had  been 
filed,  but  no  defense  had  been  in  any  manner  interposed.  Since  the 
removal  the  defendants  have,  by  plea,  challenged  tiie  jurisdiction  of 
this  court.  This  plea  has  been  demurred  to,  and  upon  the  issue 
joined  on  the  demurrer  the  question  presented  has  been  argued,  and 
is  now  for  decision. 

It  may  be  conceded  "that,  where  a  cause  is  removed  from  a  state 
court,  the  jurisdiction  of  the  federal  court  over  that  particular  suit  is 
in  a  certain  limited  sense  a  derivative  jurisdiction,  so  that  if  the  state 
court  have  no  jurisdiction  over  the  subject-matter  or  the  parties  the 
federal  court  can  have  none,  although  it  might,  by  some  other  suit 
originally  brought  or  removed,  acquire  jurisdiction  over  the  contro- 
versy between  the  parties."  Fidelity  Trust  Co.  v.  Gill  Car  Co.  (C. 
C.)  25  Fed.  737.  But  I  cannot  agree  that  the  state  court  had  no 
jurisdiction  of  this  suit  It  unquestionably  had  jurisdiction  of  the 
subject-matter  of  the  claim.  The  only  point  made  is  that  it  could  not 
entertain  the  affirmative  defense  which  is  set  out  in  this  plea.  It  was 
because  this  defense  involves  a  federal  question  that  the  case  was  trans- 
ferred to  a  federal  tribunal,  whose  power  to  decide  it,  if  the  action  had 
been  there  brought  in  the  first  instance,  is  impliedly  admitted,  and 
could  not  be  denied.  Can  it  be,  then,  that  the  defendants,  by  raising 
that  question  after  removal,  may  oust  the  jurisdiction  which  they 
have  tiiemselves  invoked  as  being  the  only  legitimate  one?  The  au- 
thorities cited  by  the  learned  counsel  of  the  defendants  do  not,  I  think, 
call  for  an  affirmative  reply  to  this  inquiry.  In  Swift  v.  Railroad  Co. 
(C.  0.)  58  Fed.  861,  it  was,  it  is  true,  said: 

••The  courts  of  the  United  States,  upon  removed  cases,  have  no  wider  Juris- 
diction than  have  the  courts  of  the  state  from  which  they  were  removed.  The 
removal  simply  transfers  the  hearing  from  the  state  to  the  national  tribunal, 
but  does  not  enlarge  the  right  of  the  court  to  hear  the  cause.  The  right  to 
question  the  reasonableness  of  an  interstate  commerce  rate  is  a  matter  of  pri- 
mary/as  well  as  of  exclusive,  Jurisdiction  In  the  federal  courts.  It  does  not 
reside  In  the  Jurisdiction  of  the  state  courts,  or  of  the  federal  courts^  ac- 
quired by  the  fact  of  diverse  citizenship." 

This,  however,  was  said  with  reference  to  a  suit  directly  upon  the 
Interstate  commerce  act,  and  nothing  was  decided  but  that,  inasmuch 
as  the  cause  of  action  declared  upon  was  not  maintainable  in  the  state 
court,  it  could  not  be  maintained  in  the  federal  court  to  which  the 
case  had  been  removed.  There,  the  state  court  had  no  jurisdiction  of 
the  action;  here,  the  only  lack  of  jurisdiction  alleged  is  that  the^e-       ^ 
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fense  proposed  to  be  made  is  one  of  which  the  state  court  could  not 
have  taken  cognizance.  So,  too,  in  the  case  of  Fidelity  Trust  Co.  v. 
Gill  Oar  Co.,  supra,  the  demurrer  was  to  the  bill,  and  the  ground  o^ 
the  judgment  appears  to  have  been  that,  because  there  was  in  the 
state  court  an  entire  absence  of  jurisdiction  of  the  subject-matter  of 
the  suit,  it  could  not  be  regarded  as  having  been  "rightly  brought," 
and  was,  in  effect,  "no  suit  in  court,  any  more  than  if  the  proceeding 
had  been  commenced  in  a  moot  court."  It  waa  not  adjudged  that, 
In  a  suit  which  had  been  rightly  brought  in  a  state  court,  the  federal 
court  is,  upon  removal,  without  authority  to  entertain  a  defense  based 
upon  a  statute  which  the  courts  of  the  United  States  are  alone  em- 
powered to  administer.    The  demurrer  is  sustained. 


WARD  et  aL  v.  CONGRESS  CONST.  CO. 

(Circuit  Court  of  Appeals,  Seventh  drcolt    February  9,  1900.) 

No.  646. 

1.  United  Status— Right  Acquired  in  Property--Li8  Pendens. 

While  the  United  States  cannot  be  sued,  or  its  property  rights  affected 
by  a  judgment,  without  the  express  authority  of  congress,  where  it  acquires 
property  from  a  party  to  a  pending  suit  Its  rights  in  such  property  are 
subject  to  the -result  of  the  litigation,  the  same  as  would  be  those  of  an 
indiyidnal. 

8.  JuDOMB NTS— Matters  Concluded— Rights  AoquiRSD  Pendente  Lite. 

Where  a  third  party  acquires  the  right  to  occupy  and  use  for  a  specified 
purpose  property  which  is  the  subject  of  litigation,  by  agreement  with  both 
parties  to  the  suit,  his  right  to  such  occupation  and  use  cannot  be  affected 
by  the  judgment  in  which  such  litigation  results. 

8.  Removal  of  Causes— Suits  Rbuoyable. 

Where,  after  the  rendition  of  a  decree  in  a  suit  in  equity  in  a  state 
court  enjoining  the  erection  of  buildings  on  certain  grounds,  a  motion 
was  filed  by  the  complainant  for  an  order  restraining  a  third  person,  who 
was  not  a  party  to  the  suit,  from  violating  the  decree,  and  notice  of  such 
motion  was  served  upon  him,  the  proceeding,  in  the  absence  of  objection 
on  his  part  to  its  form,  is  equivalent  to  the  filing  of  a  supplemental  bill 
bringing  him  in  as  a  defendant,  and  is  essentially  a  new  suit,  which  he 
may  remove  to  a  federal  court,  where  ground  for  removal  exists. 

4  Same— Action  to  Enjoin  Building  of  Post  Office.  . 

A  corporation,  in  the  performance  of  a  contract  made  with  the  secretary 
of  the  treasury  for  the  building  of  an  addition  to  a  post  office  authorized 
by  an  act  of  congress^  is  a  person  acting  by  authority  of  a  revenue  officer 
of  the  United  States,  given  imder  color  of  his  office;  and  a  suit  in  a  state 
court  against  the  corporation  to  enjoin  the  building  of  such  addition  is 
removable  into  the  circuit  court  of  the  United  States,  under  Rev.  St.  §  643. 

Appeal  from  the  CSrcnit  Oonrt  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

George  P.  Merrick  and  S.  S.  Gregory,  for  appellants. 
S.  H.  Bethea,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  SEAMAN, 
District  Judge. 

WOODS,  Circuit  Judge.  The  superior  court  of  Cook  county,  HL, 
in  which  the  proceeding  was  begun,  issued  an  order  of  injunction 
commanding  the  appellee,  the  Congress  Construction  Company,  to 
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"desist  and  refrain  from  digging  any  trench  or  ditch  in  Lake  Park, 
in  the  city  of  Chicago,  and  •  •  •  from  proceeding  with  the  con- 
stmction  of  an  addition  to  the  temporary  post  office  or  any  other 
building  in  said  Lake  Park  until  the  further  order  of  the  court/' 
The  case  having  been  transferred  by  writ  of  certiorari  to  the  cir- 
cuit court  of  the  United  States  for  the  Northern  district  of  Illinois, 
that  court  denied  a  motion  to  remand  the  cause  to  the  state  court, 
and  on  November  7,  1899,  sustained  a  motion  to  dissolve  the  in- 
junction. The  appeal  is  from  that  order.  No  question  is  made 
of  the  sufficiency  of  the  petition  for  the  writ  of  certiorari,  if,  upon 
the  facts  disclosed,  the  case  was  removable. 

The  underlying  question,  aside  from  that  of  the  jurisdiction  of 
the  court  below  over  the  subject-matter,  is  whether  the  United 
States  and  the  construction  company,  which  was  acting  by  the 
employment  and  under  the  authority  of  the  treasury  department, 
were  bound  by  a  decree  of  the  superior  court  of  Cook  county  en- 
tered on  September  14, 1896,  in  a  suit  wherein  A.  Montgomery  Ward 
and  George  R.  Thorne  were  the  complainants,  and  the  city  of  Chi- 
cago, North  Chicago  Railway  Company,  Chicago  &  West  Division 
Railway  Company,  West  Chicago  Street-Rail  way  Company,  Balti- 
more &  Ohio  Railroad  Company,  riinois  Central  Railroad  Company, 
Charles  T.  Terkes,  De  Witt  C.  Creiger,  mayor,  William  A.  Purdy, 
and  Lawrence  McGann  were  the  defendants.  That  decree  forbade 
the  erection  upon  grounds  described,  including  those  now  in  question, 
of  any  and  all  buildings  or  structures,  except  those  required  of  the 
Illinois  Central  Railroad  Company  by  an  ordinance  of  the  city  passed 
on  October  21,  1895;  but,  by  express  proviso,  nothing  in  the  decree 
was  to  be  construed  to  prohibit  or  restrain  '*the  use,  occupation, 
repair,  or  necessary  enlargement"  of  the  Art  Institute,  at  the  foot 
of  Adams  street;  "and,  provided,  further,  that  the  building  now 
used  as  a  temporary  post  office  by  the  United  States  government 
shall  remain  where  the  same  is  now  located,  opposite  the  foot  of 
Washington  street,  and  it,  together  with  all  necessary  repairs  of  the 
same,  shall  be  permitted  to  remain  and  to  be  used  as  the  temporary 
post  office  until  a  permanent  post  office  shall  be  completed  and 
occupied  on  the  cite  bounded  by  Clark,  Adams,  Dearborn,  and  Jack- 
son streets,  in  said  city."  The  suit  in  which  that  decree  was  ren- 
.  dered  was  commenced  in  1890,  and  while  it  was  pending,  in  1895, 
the  federal  authorities  obtained  of  the  city  and  the  owners  of  the 
property  fronting  upon  the  park  whatever  right  was  granted  for 
the  erection  of  the  temporary  post  office  at  its  present  site.  The 
contention  of  the  appellant  is  that,  though  the  United  States  was 
not,  and  could  not  have  been,  made  a  party  to  the  suit,  it  was  let 
into  possession  by  the  city  of  Chicago,  which  was  a  party  defendant, 
and,  by  the  law  of  privity  and  lis  pendens,  is  bound  by  the  decree 
subsequently  rendered,  and  is  entitled  to  occupy  and  maintain  in 
proper  repair  "the  building  now  used,"  but  not,  as  in  the  case  of 
the  Art  Institute  it  was  expressly  provided,  to  make  an  addition 
or  enlargement.  To  this  contention  the  response  of  the  appellee  is — 
First,  that  the  United  States  did  not  acquire  and  does  not  hold 
possession  under  the  city  of  Chicago,  but  under  the  appellants 
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themselyes;  and,  second,  that  in  any  event  the  United  States  ought 
not  to  be  bound  by  the  decree.  The  latter  proposition  is  based  on 
the  authority  of  Stanley  v.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct 
754,  40  L.  Ed.  960.  It  was  there  declared  to  be  '<a  fundamental 
principle  of  public  law,  ♦  ♦  ♦  that  no  suit  can  be  maintained 
against  the  United  States,  or  against  their  property,  in  any  court, 
without, express  authority  of  congress";  and  it  was  accordingly 
held  that  ^'neither  the  secretary  of  war,  nor  the  attorney  general, 
nor  any  subordinate  of  either,"  had  "been  authorized  to  waive  the 
exemption  of  the  United  States  from  judicial  process,  or  to  submit 
the  United  States  or  their  property  to  the  jurisdiction  of  the  court." 
But  it  by  no  means  follows,  and  we  think  it  not  true,  that,  if  the 
United  States  shall  choose  to  acquire  of  one  of  the  parties  to  a  suit 
an  interest  in  or  possession  of  property  already  in  litigation,  it 
will  not,  as  would  an  individual  purchaser  in  a  like  case,  take  the 
interest  or  possession  subject  to  the  result  of  the  litigation. 

The  first  proposition,  modified  to  conform  to  the  facts,  presents 
a  more  interesting  and  important  question.  The  actual  possession 
of  Lake  Park  was  held  by  the  city  of  Chicago,  but  under  condi- 
tions and  restrictions  which  forbade  the  presence  there  of  all  build- 
ings or  structures  which  would  interfere  with  the  view  from  ad- 
jacent properties.  The  owners  of  those  properties,  it  is  settled, 
had  such  an  interest  as  enabled  them  to  maintain  suits  to  enjoin 
the  construction  or  compel  the  removal  of  forbidden  structures; 
and  in  recognition  of  that  fact  the  United  States,  after  the  giving 
of  the  consent  of  the  city,  refused  to  proceed  with  the  erection 
of  the  temporary  post  oflftce  until  the  consent  of  the  interested  prop- 
erty owners  was  obtained.  That  consent  was  given  in  writing  by 
all  but  Ward,  who  represented  the  appellants,  and  by  him  through 
his  attorney,  and  thereafter,  with  his  knowledge,  and  without  objec- 
tion from  him,  the  building  was  erected,  but,  on  account  of  the  lack 
of  a  larger  appropriation,  upon  a  smaller  scale  than  originally 
planned;  and  the  addition  now  proposed,  it  is  conceded,  if  erected, 
would  not  extend  beyond  the  limits  of  the  original  plan,  as  shown 
by  the  drawings  in  existence  when  the  consent  to  the  erection  of  the 
building  was  given.  There  is,  however,  no  direct  evidence  that 
Ward  or  others  in  like  interest  saw  or  knew  of  the  drawings  or 
plans,  though  they  could  hardly  have  been  ignorant  that  such  plant 
were  customary.  It  is  fairly  inferable  that  they  and  he  had  little 
concern  on  the  subject,  and  anticipated  the  erection  of  such  struc- 
ture as  was  then  supposed  or  thereafter  should  be  found  to  be  nec- 
essary. In  respect  to  the  alleged  estoppel  by  the  decree  of  the  state 
court,  it  is,  therefore,  not  the  ordinary  case  of  a  third  party  acquir- 
ing from  one  of  the  parties  to  a  pending  suit  an  interest  in  or  pos- 
session of  the  disputed  land.  The  possession  in  this  instance  was 
taken  with  the  consent  of  both  parties  to  the  litigation, — ^the  city, 
representing  the  fee,  and  the  appellant  Ward,  representing  the 
easement,  if  it  may  be  so  called,  for  the  supposed  vindication  of 
which  he  instituted  this  proceeding.  No  precedent  has  been  cited, 
but  we  are  of  opinion  that  when  both  parties  to  a  suit  consent  to 
the  putting  of  a  third  person  into  possession  for  a  specified  purpose^ 
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or  to  the  acquirement  by  that  person  of  a  particular  interest  in 
the  property  which  is  the  subject  of  a  pending  litigation,  the  result 
of  the  litigation  will  not  affect  the  right,  interest,  or  possession  so 
obtained  and  held.  One  who  gets  his  right  from  both  parties 
can  be  under  no  obligation  to  observe  the  course  of  the  litigation, 
and  if,  without  his  participation,  the  final  decree,  in  an  attempt 
to  declare  his  right,  shall  define  it  inaccurately,  he  will  not  be 
bound  thereby,  and,  in  a  dispute  with  either  party,  will  be  at  liberty 
to  assert  the  right  actually  acquired.  It  follows  that,  if  the  decree 
of  the  superior  court  should  be  construed  to  forbid  any  enlarge- 
ment of  the  temporary  post  ofQce  as  it  stood  when  the  decree  was 
entered,  the  restriction  is  without  effect,  and  if  the  consent  of  the 
plaintiffs  in  error,  as  originally  given,  was  broad  enough  to  include 
additions  to  the  present  structure,  they  may  be  erected.  That  such 
was  the  original  intention  and  understanding,  we  have  no  doubt. 
If  nothing  was  said  on  the  subject,  that  intention  nevertheless 
should  be  imputed,  because  nothing  else  could  have  been  reasonable. 
Chicago  is  not,  ^nd  was  not  expected  to  be,  stationary;  and  from 
the  fact  that  the  arrangement  was  merely  temporary,  yet  likely 
to  continue  for  a  number  of  years,  it  must  have  been  contemplated 
that,  to  begin  with,  the  building  should  be  made  as  small  as  prac- 
ticable, and  whenever  necessary  should  be  enlarged. 

There  remains  the  question  of  jurisdiction.  Was  the  case  re- 
movable from  the  state  court  to  the  federal  court?  The  proceeding 
seems  to  have  been  begun  by  a  notice  entitled  in  the  case  already 
mentioned,  of  A.  Montgomery  Ward  et  al.  v.  City  of  Chicago  et  al., 
signed  by  the  solicitor  of  the  complainants  and  addressed  to  Gus- 
tavo £hrhardt,  president,  Fred  A.  Britton,  secretary,  and  G.  K. 
Williams,  superintendent,  of  the  Congress  Construction  Company, 
whereby  they  were  notified  that  on  September  16,  1899,  at  an  hour 
and  place  stated,  in  the  room  occupied  as  a  court  room  by  Judge 
Brentano,  the  solicitor  would  ask  a  rule  against  them,  and  each  of 
them,  to  show  cause  why  they  should  not  be  attached  for  contempt 
of  court  for  violation  of  the  decree  and  injunction  in  tiiat  cause,  and 
that  at  the  same  time  he  (the  solicitor)  would  ask  that  they,  and 
each  of  them,  be  ordered  to  desist  and  refrain  from  digging  any 
trench,  erecting  any  building,  or  placing  any  obstruction  whatever 
on  Lake  Park,  according  to  the  decree  of  said  court,  and  upon 
the  said  motion  would  read  the  affidavit  of  George  Gascoigne,  a 
copy  of  which  was  served  with  the  notice.  Thereafter,  on  the  day 
named,  without  appearance  for  or  representation  of  the  construction 
company  or  the  United  States,  the  court  entered  the  injunction, 
which,  after  the  transfer,  the  court  below  dissolved.  Upon  the 
docketing  of  the  case  in  the  court  below,  and  after  entry  of  the 
motions  to  remand  and  to  dissolve  the  injunction,  the  parties  joined 
in  a  stipulation  containing  the  provision  '^that  upon  tiie  hearing  of 
these  motions  the  issues  involved  in  said  petition  shall  be  limited 
strictly  to  the  restraining  order  of  September  16,  1899,  and  that  the 
decision  of  said  issues  growing  out  of  said  order  of  September  16, 
1899,  shall  in  no  wise  affect  said  original  decree,"  etc.  It  was  there- 
fore simply  a  case  of  injunction  obtained  upon  a  motion  whlph 
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served  the  purpose  of  a  supplemental  bill  designed  to  bring  before 
the  court  an  omitted  party,  who,  before  the  rendition  of  the  decree, 
could  have  been  brought  in  only  by  amendment  of  the  bill.  Story, 
Eq.  PL  §§  334,  335.  But  a  party  thus  brought  in,  who  was  in  no 
way  bound  by  the  original  decree,  it  is  evident,  must  be  deemed 
to  have  the  same  right  to  ask  a  removal  as  if  he  had  been  made  a 
party  at  first;  and,  indeed,  a  better  right,  since  there  can  arise  no 
question  of  the  separability  of  his  interests  from  those  of  the  orig- 
inal defendants.  It  may  be  that  the  motion  and  the  notice  in  this 
case  were  not  regular  or  adequate  substitutes  for  a  supplemental 
bill  and  subpoena,  but  the  appellee  was  not  bound  to  dispute  their 
suflftciency  before  applying  for  a  removal,  and  whatever  question 
in  relation  thereto  might  have  been  raised  in  the  court  below  prob- 
ably was  waived  by  the  agreement  of  the  parties  to  limit  the  hear- 
ing in  that  court  "to  the  restraining  order  of  September  16,  1899." 
In  its  essence,  the  proceeding  was  a  new  suit  or  new  application  for 
an  injunction  against  a  new  party,  rather  than  an  ancillary  pro- 
ceeding for  contempt  of  the  original  injunction  against  a  partj 
bound  thereby. 

Touching  this  question  a  number  of  decisions  have  been  cited, 
or  have  come  under  observation.  In  Chapman  v.  Barger,  4  Dill. 
557,  Fed.  Cas.  No.  2,603,  after  a  judgment  in  favor  of  the  plaintiff 
in  ejectment,  the  defendant,  as  permitted  by  the  statute  of  Iowa, 
filed  a  petition  for  betterments,  and  thereupon  the  plaintiff  present- 
ed a  petition  for  the  removal  of  the  cause.  The  ruling  of  the  court 
(Judge  Dillon  presiding)  was  that  the  motion  of  the  defendant  was 
"essentially  a  part  of,  and  ancillary  to,  the  main  suit."  '*The  main 
suit,"  it  was  added,  "is  at  an  end,  and  a  judgment  has  been  rendered 
therein  in  the  state  court.  That  judgment  must  remain  in  the  state 
court.  It  cannot  be  brought  here.  The  petition  of  the  occupying 
claimant  (whose  rights  are  wholly  statutory)  is  a  dependence  on  the 
main  suit,  and  cannot  be  separately  removed." 

In  Webber  v.  Humphreys,  5  Dill.  223,  Fed.  Cas.  No.  17,326,  a  mo- 
tion, under  the  Missouri  statute,  for  execution  against  a  stockholder 
after  return  of  execution  against  a  corporation  nulla  bona,  was  held 
not  to  be  a  "suit  at  law  or  in  equity,"  within  the  meaning  of  the 
statute  providing  for  the  removal  of  causes,  and  therefore  not  re- 
movable. Reference  is  made  in  the  opinion  to  the  preceding  case, 
and  to  West  v.  Aurora  City,  6  Wall.  139,  18  L.  Ed.  819,  and  the 
court  says: 

"This  is  not  an  Independent  suit.  It  Is  a  mere  sequence,  dependency,  or 
supplemental  proceeding,  based  on  the  statute,  as  a  means  of  enforcing  the 
Judgment  of  the  state  court.  ♦  •  •  As  well  might  it  be  attempted  to  remove 
proceedings  under  an  execution  upon  a  Judgment  in  a  state  court." 

In  Salem  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co.,  Fed.  Cas.  No.  12,249, 
decided  in  1857,  Judge  Curtis  held  that  a  petition  for  a  writ  of  cer- 
tiorari to  remove  a  cause  must  state  facts  to  enable  the  court  to 
determine  whether  the  case  is  within  the  provisions  of  the  act  un- 
der which  removal  is  sought. 

In  West  V.  Aurora  City,  6  Wall.  139,  18  L.  Ed.  819,  the  plaintiffs 
in  the  original  action,  upon  the  filing  of  a  counterclaim  by  the  de- 
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fendants,  dismissed  their  complaint,  and  sought  a  removal  of  the 
case  on  the  theory  that  by  dismissing  their  action  they  became  de- 
fendants to  an  action  on  the  counterclaim,  and,  being  nonresidents 
of  the  state,  were  entitled  to  a  removal.  The  circuit  court  remanded 
the  case,  and  that  ruling  the  supreme  court  affirmed,  concluding  its 
opinion  with  this  dictum: 

"A  suit  removable  from  a  state  court  must  be  a  salt  regularly  commenced 
by  a  citizen  of  the  state  In  which  the  suit  Is  brought,  by  process  served  upon 
a  defendant  who  Is  a  citizen  of  another  state,  and  who,  If  he  does  not  elect  to 
remove,  la  bound  to  submit  to  the  jurisdiction  of  the  state  court" 

In  Bank  V.  Tumbull^  16  Wall.  190,  21  1m  Ed.  296,  execution  on  a 
judgment  in  a  state  court,  to  which  Tumbull  &  Co.  were  not  par- 
ties, had  been  levied  upon  goods  which  Tumbull  &  Co.  claimed  to 
be  theirs;  and,  the  state  court  having  on  their  motion  ordered  an 
issue  in  which  they  should  be  deemed  to  be  the  plaintiffs  to  deter- 
mine the  title,  they  obtained  of  the  United  States  circuit  court  an 
order  for  the  removal  of  the  cause.  The  supreme  court  (Justice 
Strong  dissenting)  held  that,  conceding  it  to  be  a  suit,  the  proceed- 
ing was  merely  auxiliary  to  the  original  action,  and  not  removable. 

In  Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407,  it  was  held  that 
an  action  of  nullity  in  Louisiana,  wherein  it  was  sought  to  nullify 
a  judgment  for  reasons  of  form,  was  auxiliary  to  the  principal  action, 
and  not  removable.  In  the  opinion  is  found  this  important  expres- 
sion: 

'*The  character  of  the  cases  themselves  Is  always  open  to  examination  for 
the  purpose  of  determining  whether,  ratlone  materlse,  the  courts  of  the  United 
States  are  competent  to  take  Jurisdiction  thereof.  State  rules  on  the  subject 
cannot  deprive  them  of  It" 

In  Bondurant  v.  Watson,  103  U.  8.  281,  26  L.  Ed.  447,  a  suit  by 

A.  to  enjoin  the  levying  of  an  execution  on  a  judgment  in  favor  of 

B.  against  G.  upon  A.'s  land  was  declared  removable;  and  Bank 
V.  Turnbull,  16  Wall.  190,  21  L.  Ed.  296,  was  declared  not  in  point, 
the  court  saying: 

'That  was  a  statutory  proceeding  to  try  In  a  sununary  way  the  title  to  per- 
sonal property  seized  on  execution.  It  was  nothing  more  than  a  method  pre- 
scribed by  the  law  to  enable  the  court  to  direct  and  control  Its  own  process, 
and,  as  decided  by  this  court,  was  merely  auxiliary  to,  and  a  graft  upon,  the 
original  action.'* 

The  definition  of  a  suit  quoted  from  the  opinion  in  West  v.  Aurora 
City  was  good  enough  for  the  purposes  of  that  case,  but  a  better 
one  was  given  by  Chief  Justice  Marshall  in  Weston  v.  City  Council 
of  Charleston,  2  Pet.  464,  7  L.  Ed.  486,  where  he  said: 

"The  term  Is  certainly  a  very  comprehensive  one,  and  Is  said  to  apply  to  any 
proceeding  In  a  court  of  Justice  by  which  an  Individual  pursues  that  remedy 
In  the  court  of  Justice  which  the  law  affords  him.  The  modes  of  proceeding 
may  be  various,  but.  If  the  right  Is  Utlgated  between  the  parties  In  a  court  of 
Justice,  the  proceeding  by  which  the  decision  Is  sought  Is  a  suit" 

This  definition  is  approved  in  Holmes  v.  Jennison,  14  Pet.  540, 
10  L.  Ed.  579;  Case  of  Sewing-Mach.  Cos.,  18  Wall.  553,  585,  21  L. 
Ed.  914;  Kohl  v.  U.  S.,  91  U.  S.  367,  375,  23  L.  Ed.  449;  New  Orleans, 
M.  &  T.  R  Co.  V.  Mississippi,  102  U.  6. 135,  26  L.  Ed.  96;  Upshur  Co. 
T.  Bich,  185  U.  8.  467,  474,  10  Sup.  Ct.  651,  34  L.  Ed.  196;  and  cb^ 
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there  cited;  Wflson  v.  Seligman,  144  U.  S.  41,  12  Sup.  Ct  541,  36 
L.  Ed.  338;  Mooney  y.  Manofactoring  Co.,  34  U.  8.  App.  581,  18 
O.  O.  A.  421,  72  Fed.  32.  See,  also,  Iron  C5o.  v.  Bates  (C.  C.)  66  Fed. 
737;  In  re  The  Jamecke  Ditch  (C.  C.)  69  Fed.  161,  and  other  cases 
cited  in  2  Notes,  U^  S.  Rep.  557.  In  McCuUough  v.  Large  (C.  C.) 
20  Fed.  309,  it  was  held  that  a  mle  upon  a  United  States  internal 
revenue  collector,  granted  by  a  state  court  upon  the  petition  of  the 
sheriff,  to  show  cause  why  an  attachment  should  not  issue  against 
■  him  for  contempt  of  the  process  of  the  court,  in  refusing  to  permit 
the  sheriff  to  enter  a  bonded  warehouse  and  seize  in  execution  whis- 
kies held  therein  for  internal  revenue  tax,  was  a  civil  suit  removable 
into  the  United  States  circuit  court  under  section  643  of  the  Re- 
vised Statutes. 

While  the  proceeding  now  in  question  evidently  was  intended  to 
be  auxiliary  to  the  decree  of  the  state  court,  and  was  so  in  form, 
yet  in  fact,  ratione  materise,  it  was  not  of  that  character.  It  was 
brought  against  a  corporation  or  its  officers,  who  were  not  parties 
to  that  decree,  nor  bound  thereby  by  reason  of  privity  to  the  de- 
fendants or  any  of  them;  and  the  order  of  injunction  entered  can 
be  regarded  only  as  an  attempt  to  bind  a  new  party  which  was  not 
affected  by  the  original  order.  Whether,  under  the  state  practice, 
it  was  regular  and  perinissible,  after  final  decree  against  the  original 
defendants,  to  bring  in  a  new  party  by  motion,  as  was  done  in  this 
instance,  and  obtain  against  it  a  preliminary  injunction,  as  if  it 
had  been  named  a  defendant  in  the  bill,  as  already  suggested,  need 
not  be  considered,  and  the  party  so  brought  in  was  not  bound  to 
inquire.  The  company  might  have  waived  service,  and  on  being 
brought  into  the  case  as  it  was,  and  finding  the  court  asserting  juris- 
diction over  it,  it  had  the  same  right  to  ask  a  removal  as  it  would 
have  had  if  it  had  been  named  originally  in  the  bill,  and  brought 
in  by  process  duly  served  before  the  decree  against  the  other  par- 
ties. As  against  it,  there  had  been  no  decree,  and  the  motion  for 
an  injunction  was  a  new  proceeding. 

The  right  of  removal  is  rested  by  counsel  upon  section  643  of 
the  Revised  Statutes,  which  provides  as  follows: 

"When  any  civil  suit  or  criminal  prosecution  Is  commenced  In  any  court  of  a 
state  against  any  officer  appointed  under  or  acting  by  authority  of  any  revenue 
law  of  the  United  States  now  or  hereafter  enacted,  or  against  any  person 
acting  under  or  by  authority  of  any  such  officer,  on  account  of  any  act  done 
under  color  of  his  office,  or  of  any  such  law,  or  on  account  of  any  right,  title  or 
authority  claimed  by  such  officer  or  other  person  under  any  such  law  ♦  •  • 
the  said  suit  or  prosecution  may  at  any  time  before  the  trial  or  final  hearing 
thereof  be  removed  for  trial  into  the  circuit  court,"  etc. 

The  record  shows  a  contract  made  by  the  secretary  of  the  treas- 
ury with  the  Congress  Construction  Company  for  the  building  of 
the  proposed  addition  to  the  post  office  in  pursuance  of  the  acts  of 
July  1,  1898,  and  March  3,  1899  (30  Stat.  597,  1074),  by  which  ap- 
propriations were  made  for  the  construction  thereof.  The  provision 
in  section  643  for  the  removal  of  causes  has  been  liberally  construed, 
as,  for  manifest  reasons,  it  should  be.  In  Warner  v.  Fowler,  4 
BlatoU.  311,  29  Fed.  Cas.  255,  where  the  action  was  against  a  post- 
Digitized  by  LnOOQlC 


WARD  V.  CONGRESS   CONST.  CO.  605 

master  for  refusal  to  deliver  a  letter  to  the  plaintiff,  the  action 
was  held  to  be  removable;  and  the  decision  was  cited  with  ap- 
proval in  U.  S.  V.  James,  IS  Blatchf .  207,  28  Fed.  Oas.  577.  These 
cases,  it  is  true,  were  decided  at  circuit;  but  th^  seem  to  be  justi- 
fied by  the  decision  of  the  supreme  court  in  U.  S.  v.  Bromley,  12  How. 
88,  13  L.  Ed.  905,  where,  in  an  action  of  debt,  founded  on  the  tenth 
section  of  the  post  office  law  of  March  3, 1845  (5  Stat.  736),  that  act 
was  held  to  be  a  revenue  law  of  the  United  States.  The  case  of  TJ. 
S.  V.  Norton,  91  U.  a  569,  23  L..Ed.  454,  is  cited  to  the  contrary, 
but  that  was  a  criminal  case,  in  which  the  question  was  whether 
in  a  prosecution  under  the  act  of  May  17,  1864  (13  Stat  76),  for 
the  establishment  of  the  postal  money-order  system,  the  limitation 
of  two  years  prescribed  by  the  act  of  April  80,  1790  (1  Stat.  119, 
§  32),  should  be  applied,  or  the  limitation  of  five  years  prescribed 
by  the  act  of  March  26,  1804  (2  Stat.  290,  §  3),  concerning  "crimes 
arising  under  the  revenue  laws  of  the  United  States";  and,  in  ac- 
cord with  the  rule  of  strict  construction  in  favor  of  liberty,  it  was 
held  that  the  money  order  law  was  not  a  revenue  law,  within  the 
meaning  of  the  act  of  March  26, 1804.  But  in  the  opinion  the  cases 
of  U.  S.  V.  Bromley  and  U.  S.  v.  Fowler,  supra,  were  referred  to, 
and  declared  "clearly  distinguishable,  with  respect  to  the  grounds 
upon  which  the  judgment  proceeded.'*  Our  conclusion  is  that  the 
jurisdiction  of  the  court  below  was  complete,  and  that  its  order  dis- 
solving the  injunction  should  be  affirmed. 

SEAMAN,  District  Judge  (concurring).  The  application  to  enjoin 
the  work  of  enlarging  the  temporary  post-office  building  rests  on 
no  substantial  ground,  and  the  order  thereupon  of  the  court  below 
is  clearly  sustainable  if  a  case  was  presented  for  its  removal  from 
the  superior  court  of  Cook  county.  Unquestionably  the  jurisdiction 
of  the  United  States  court  to  that  end  must  be  conferred  by  stat- 
ute, but  "the  right  and  duty  of  the  national  government  to  have  its 
constitution  and  laws  interpreted  and  applied  by  its  own  judicial 
tribunals,"  and  to  thus  protect  its  officers  and  agents  lawfully  en- 
gaged in  the  execution  of  its  enactments,  is  well  established.  Mayor 
V.  Cooper,  6  Wall.  247,  253,  18  L.  Ed.  851;  Tennessee  v.  Davis,  100 
U.  S.  257,  265,  26  L.  Ed.  648.  Such  removal  from  a  state  court  is 
not  in  the  nature  of  appellate  jurisdiction,  but  a  mode  of  acquiring 
original  jurisdiction  of  a  cause  within  federal  cognizance.  Bail- 
way  Co.  V.  Whitton's  Adm'r,  13  Wall.  270,  287,  20  L,  Ed.  571.  The 
operations  against  which  the  injunctional  order  of  the  state  court 
was  directed  were  conducted  under  the  authority  of  the  secretary 
of  the  treasury,  in  purported  execution  of  the  acts  of  congress  pro- 
viding for  an  addition  to  the  post-office  building.  It  is  true  that 
no  invasion  of  private  rights  of  occupancy  was  thereby  author- 
ized, and  that  none  could  be  authorized  except  through  legal  con- 
demnation, but  such  rights  were  clearly  determinable  in  the  federal 
courts,  if  the  statute  so  provided;  and  I  concur  in  the  opinion  that 
section  643  of  the  Revised  Statutes  is  applicable  to  the  case  at  bar, 
and  that  removal  was  proper.  The  tests  are  (1)  that  the  secretary 
of  the  treasury,  by  whom  the  work  was  ordered,  was  an  officer  ad- 

Digitized  by  LjOOQIC 


606  99  FEDERAL  REPORTER. 

ministering  the  revenue  laws  of  the  United  States,  acting  "under 
color  of  his  oflftce,'*  and  not  that  the  act  in  question  related  to  "the 
raising  of  revenues"  (vide  U.  8.  v.  James,  13  Blatchf .  207,  Fed.  Cas, 
No.  15,464;  and  (2)  that  new  proceedings  were  pending  in  a  state 
court  against  such  action,  wherein  hearing  was  open  to  such  officer 
and  his  agents.  Both  tests  are  satisfied,  within  the  authorities  cited 
in  the  opinion. 
It  is  therefore  ordered  that  the  decree  below  be  affirmed. 


HUGGINS  et  al.  y.  DALE7. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  325. 

L  Oil  Lbasbs— CoNSTRucrroN—RiGHTs  Granted. 

By  a  course  of  decision  in  West  Virginia  which  has  established  a  rule 
of  property,  it  is  settled  that  an  oil  and  gas  lease  in  which  the  sole  com-  . 
pensatlon  to  the  lessor  is  a  share  of  the  product  is  not  a  grant  of  property 
in  the  oil  or  in  the  land  until  oil  is  actually  produced,  but  merely  of  the 
right  of  possession  for  the  purpose  of  exploration  and  development;  and 
there  is  always  an  implied,  if  not  an  'expressed,  covenant  for  dlUgent 
search  and  operation. 

2.  Samb— KuiiSs  OF  Construction. 

A  different  rule  of  construction  obtains  as  to  oil  and  gas  leases  from  that 
applied  to  ordinary  leases  or  to  other  mining  leases,  and  owfng  to  the 
peculiar  nature  of  the  mineral,  and  the  danger  of  loss  to  the  owner  from 
drainage  by  surrounding  weUs,  such  leases  are  construed  most  strongly 
in  favor  of  the  lessor. 

8.  Bams— Conditions  Precbdbnt— Right  of  Fobfbiturb. 

Where  an  oil  and  gas  lease  by  which  the  lessor  is  to  be  compensated 
solely  by  a  share  of  the  product  contains  a  proviso  requiring  the  lessee  to 
commence  and  complete  a  weU  on  the  property  within  a  specified  time, 
such  proviso  and  the  time  of  its  performance  are  of  the  essence  of  the 
contract,  and  it  constitutes  a  condition  precedent  to  the  vesting  of  any 
estate  in  the  lessee,  without  regard  to  the  grammatical  construction  of 
the  instrument  When  the  lessee  makes  no  attempt  to  comply  with  such 
provision,  and  evidences  no  intention  to  do  so,  at  the  expiration  of  the 
time  stipulated  the  lease  becomes  forfeitable,  at  the  option  of  the  lessor, 
although  by  its  terms  it  is  for  a  definite  term  of  years;  and,  being  in 
possession,  the  exercise  of  such  option  is  sufficiently  evidenced  by  the 
lessor's  execution  of  a  new  lease  to  another  party. 

i»  Bamb— Construction— Effect  of  Penalty  for  Nonperformance  of  Con- 
dition. 

A  provision  in  an  oU  and  gas  lease,  by  the  terms  ,of  which  the  lessor  is 
to  be  compensated  solely  by  a  share  of  the  product,  that,  in  case  of  the 
failure  of  the  lessee  to  comply  with  a  condition  requiring  him  to  complete 
a  weU  on  the  property  within  a  stipulated  time,  he  shall  pay  a  forfeiture 
of  $50,  must  be  construed  as  providing  a  penalty  intended  to  secure  the 
performance  of  such  condition,  and  not  as  an  alternative  condition;  and 
where  the  lessee  makes  no  attempt  to  fulfill  the  condition,  and  has  no  in- 
tention of  doing  so,  he  cannot,  by  a  tender  of  the  penalty,  retain  the  lease 
in  force  until  the  expiration  of  its  term,  and  thus  secure  an  option  on  the 
property  for  speculative  purposes.  When,  by  his  failure  to  comply  with 
the  condition,  further  performance  of  the  contract  becomes  <^tional  on  his 
part,  it  is  also  optional  on  the  part  of  the  lessor. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Dis- 
trict of  West  Virginia, 
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In  Equity. 

B.  M.  Ambler  and  A.  Dewey  FoIIett,  for  appeDanti. 
V.  B.  Archer,  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BBAWLBY, 
District  Judges. 

BBAWLEYy  District  Judge.  Tliis  is  an  appeal  from  the  drcait 
court  of  the  United  States  for  the  district  of  West  Virginia.  The 
appellee  filed  a  bill  in  equity  alleging  that  one  A.  P.  fiodges  had 
obtained  from  F.  P.  Marshall  a  lease  for  oil  and  gas  upon  a  certain 
tract  of  50  acres  of  land  situated  in  Ritchie  county,  W.  Va.,  which 
had  been  assigned  to  him,  and  that  subsequently  said  Marshall  had 
leased  the  identical  premises  to  J.  J.  and  J.  B.  Huggins;  and  the 
prayer  of  the  bill  was  that  the  said  Huggins'  and  their  associates 
should  be  restrained  in  prosecuting  the  work  for  developing  said 
leasehold  for  oil,  and  that  a  receiver  be  appointed  to  take  possession 
of  said  leasehold  premises  and  operate  the  same,  and  that  a  decree 
should  be  entered  canceling  said  lease  as  a  doud  upon  the  title  of 
the  appellee. 

Marshall  was  an  illiterate  farmer,  the  owner  In  fee  of  the  tract  of 
land  described;  and  on  March  12,  1897,  he  entered  into  an  agree- 
ment, under  seal,  of  which  the  substantial  parts  are  as  follows: 

In  consideration  of  one  dollar  paid  by  Hodges,  tbe  lessee,  the  lessor  "does 
hereby  grant,  demise,  and  let  unto  tbe  said  lessee  all  tbe  oil  and  gas  in  and 
under  the  following  described  tract  of  land,  and  also  said  tract  of  land  for  tbe 
purpose  of  operating  thereon  for  oil  and  gas,-  with  the  right  to  use  water  tbere- 
fh>m,  and  aU  rights  and  privileges  necessary  or  convenient  for  ccndneting  said 
operations  and  the  transportation  of  oil  and  gas,  and  waiving  aU  rights  to 
claim  or  hold  any  of  tbe  property  or  improvements  placed  or  erected  in  and 
upon  said  land  by  the  lessee  as  fixtures  or  as  part  of  the  realty.** 

Then  follows  the  description  of  the  land  The  habendum  clause  is 
as  follows: 

'To  have  the  same  unto  and  for  tbe  use  of  the  lessee,  his  executors,  admlor 
Istrators,  and  assigns,  for  the  term  of  5  years  from  the  date  thereof,  and  as 
much  longer  as  oil  or  gas  is  found  In  paying  quantities  thereon,  not  exceeding 
the  term  of  85  years  from  the  date  thereof;  yielding  and  paying  to  tbe  lessor 
the  one-seventh  part  or  share  of  aU  the  oU  produced  and  saved  on  the  prem- 
ises." 

Then  follows  a  further  description  of  the  method  of  delivering  the 
oil  into  tanks,  and  a  reservation  of  gas  for  the  personal  use  of  the 
lessor,  and  a  proviso  which  is  in  the  following  terms: 

"Provided,  however,  that  a  weU  shall  be  commenced  upon  the  above-described 
premises  within  30,  and  completed  within  90,  days  from  the  date  hereof;  and, 
in  case  of  failure  to  commence  and  complete  said  well  as  aforesaid,  the  lessee 
shaU  pay  to  tbe  lessor  a  forfeiture  of  $50." 

This  lease  was  not  recorded  until  April  8, 1898.  At  the  same  time 
was  recorded  an  assignment  of  a  half  interest  in  said  lease  by  Hodges 
to  Daley,  dated  April  2,  1897,  and  acknowledged  on  April  4,  1898, 
and  the  assignment  of  the  remaining  half  interest,  dated  April  2, 
1898,  and  acknowledged  April  4,  1898.  The  lease  from  Marshall 
to  J.  J.  and  J.  B.  Huggins  was  executed  November  6,  1897,  and 
recorded  January  31, 1898*  ^  I 
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Much  testimony  was  taken  tending  to  show  that  at  the  time  of  the 
execution  of  the  lease  Marshall  was  onder  the  impression  that  the 
lease  was  only  for  90  days,  and  that  he  believed  that  the  words 
"5  years"  had  been  stricken  from  the  printed  form  of  the  lease,  and 
**90  days"  written  therein;  and  in  the  copy  of  the  lease  which  was 
given  to  him  by  Hodges  the  words  *^5  years"  were  stricken  out, 
and  ^'90  days"  substituted,  but  it  appears  that  the  substitution  was 
not  in  the  handwriting  of  Hodges.  The  proviso  was  in  the  hand- 
writing of  Hodges;  the  remainder  of  the  lease  being  printed,  with 
the  exception  of  some  interlineations.  There  was  also  testimony  to 
the  effect  tiiat  Daley  was  a  partner  of  Hodges,  and  that  Hodges 
had  taken  the  lease  for  the  benefit  of  the  Cairo  Oil  Company,  and 
impeaching  the  bona  fides  of  the  assignment  to  Daley.  The  conclu- 
sions reached  by  us  do  not  require  the  determination  of  these  ques- 
tions, if,  indeed,  they  are  properly  before  us.  It  is  undisputed  that 
nothing  was  done  by  Hodges  towards  boring  the  well.  It  is  clear 
from  the  testimony  that  he  had  no  intention  at  any  time  to  bore 
the  well  within  the  90  days  stipulated,  and  that  he  had  not  the 
means  to  do  so  if  he  had  any  such  intention.  In  November  following 
the  execution  of  the  lease  to  Hodges,  the  appellants  leased  from 
one  Moore  the  land  adjoining  Marshall's  for  the  purpose  of  operating 
for  oil,  and  began  to  bore  a  well  within  100  feet  of  Marshs^irs  line, 
and  about  the  same  time  they  leased  the  land  of  Marshall  for  the 
purpose  of  operating  for  oil.  At  the  time  they  took  this  lease  they 
had  knowledge  that  Hodges  had  some  claim  upon  the  land,  and 
Marshall  exhibited  to  them  -what  purported  to  be  a  copy  of  the 
Hodges'  lease.  In  this  copy,  as  above  stated,  the  words  "5  years" 
had  been  stricken  out,  and  "90  days"  substituted;  and  after  sub- 
mitting the  copy  to  a  lawyer,  and  being  informed  that  the  lease  had 
no  further  validity,  they  commenced  operations  upon  the  Marshall 
land,  and  expended  about  |3,600  in  the  boring  of  a  well.  About 
the  time  they  struck  pay  sand,  and  after  the  well  upon  the  Moore 
land  was  fiowing  oil,  on  April  15,  1898,  Daley  filed  his  bill  for  in- 
junction. Their  lease  had  been  recorded  January  31st,  and  some 
time  between  that  day  and  the  filing  of  the  bill,  but  after  they  had 
commenced  operations,  Daley  came  upon  the  land,  and  informed 
them  that  he  had  some  claim  thereto;  but  the  Hodges'  lease  and 
aBsignment  to  Daley  was  not  recorded  until  April  8th,  10  days  be- 
fore the  filing  of  the  bill. 

The  question  for  decision  is  whether  the  proviso  in  the  Hodges 
lease  constituted  a  condition  precedent,  and  whether  the  failure  of 
Hodges  to  do  anything  towards  the  boring  of  the  well  did  not  pre- 
vent the  vesting  of  any  rights  under  that  lease.  By  the  terms  of 
that  instrument  the  lessor  granted  to  the  lessee  all  the  oil  and  gas 
in  and  under  the  land  described,  "and  also  the  said  tract  of  land 
for  the  purpose  of  operating  thereon  for  oil  and  gas."  By  a  course 
of  decisions  it  is  well  settled  in  West  Virginia  that  a  lease  of  this 
character  is  not  a  grant  of  property  in  the  oil  or  in  the  land,  but 
merely  a  grant  of  possession  for  the  purpose  of  searching  for  and 
procuring  oil.  The  titie  is  inchoate,  and  for  the  purpose  of  explora- 
tion only  until  the  oil  is  found.    If  it  is  not  found,  no  estate  vests 


BUGGIMB  V.  DALEY.     :  609* 

in  the  lessee;  and,  where  the  sole  compensation  to  the  landlord  is 
a  share  of  what  is  produced,  there  is  always  an  implied  covenant  for 
diligent  search  and  operation.  There  is,  perhaps,  no  other  business 
in  which  prompt  performance  is  so  essential  to  the  rights  of  the 
parties,  or  delays  so  likely  to  prove  injurious, — ^no  other  class  of  con- 
tracts in  which  time  is  so  much  of  the  essence.  There  is  no  other 
branch  of  mining  where  greater  damage  is  done  by  delay.  Goal  and 
precious  metals  lie  either  in  horizontal  veins  or  in  pockets.  They  re- 
main where  they  are  until  removed.  (Ml  and  gas  are  the  Inost  uncer- 
tain, fluctuating,  volatile,  and  fugitive  of  all  mining  properties.  They 
lie  far  below  the  surface,  beyond  the  control  of  human  will,  and 
beyond  the  reach  of  any  legal  process,  whence  they  may  flow,  unre- 
strained if  the  owner  of  adjoining  land  bores  a  well  down  to  the 
strata  which  holds  them;  and  there  is  no  law  which  can  provide 
adequate,  or  indeed  any,  compensation  for  such  results.  This  is 
a  matter  of  conmion  knowledge,  and  '^courts  will  generally  take  no- 
tice of  whatever  ought  to  be  generally  known  within  the  limits  of 
their  jurisdiction."  Greenl.  Ev.  §  6.  It  furnished  the  ground  upon 
which  the  plaintiff  in  this  case  asks  the  court,  through  a  receiver, 
to  bore  the  well  which  the  lessee  was  required  to  bore  within  90 
days  from  the  date  of  execution  of  the  instrument  under  which  he 
claims.  The  only  consideration  which  moved  the  lessor  to  grant  the 
lease  was  the  prospective  royalties  from  oil  and  gas,  which  could 
come  only  if  the  lessee  complied  with  the  terms  of  this  proviso 
that  required  the  boring  of  a  well;  for,  while  the  sum  of  one  dollar 
is  technically  a  valuable,  it  is  only  a  nominal,  consideration.  If 
the  contention  of  the  plaintiff  is  correct,  the  lessee,  Hodges,  or  his 
assigns,  could  have  waited  the  full  term  of  Ave  years  without  ex* 
pending  one  dollar  or  moving  a  hand  for  the  development  of  the 
leased  property,  meantime  tying  the  hands  of  the  owner  of  the  land^ 
forbidding  him  to  make  arrangement  with  any  other  persons  for 
the  explorations  which  the  lessee  undertook  to  make,  and  perhaps 
suffering  irreparable  injury  from  the  drainage  of  his  oil  and  gas. 
This  is  the  contract  which  a  court  of  equity  is  asked  to  enforce.  It 
is  a  short  view  of  the  range  of  equitable  principles.  There  are  no 
precise  technical  words  which  distinguish  conditions  precedent  or 
subsequent.  Whether  they  are  one  or  the  other  is  a  matter  of  con- 
struction,  to  be  solved  by  ascertaining  the  intention  of  the  party 
creating  the  estate.  They  are  not  determined  merely  by  the  structure 
of  the  instrument,  or  the  arrangement  of  the  covenants.  Where 
mutual  covenants  go  to  the  whole  consideration  on  both  sides,  they 
are  mutual  conditions, — ^the  one  precedent  to  the  other.  4  Kent, 
Gomm.  144.  Where  the  undertaking  on  one  side  is,  in  terms,  a  con- 
dition to  the  stipulation  on  the  other  (that  is,  where  the  contract 
provides  for  the  performance  of  some  act  or  the  happening  of  some 
event,  and  the  obligations  of  the  contract  are  made  to  depend  on 
such  performance  or  happening),  the  conditions  are  conditions  preced- 
ent. The  reason  and  the  sense  of  the  contemplated  transaction  as 
it  must  have  been  understood  by  the  parties,  and  is  to  be  collected 
from  the  whole  contract,  determines  whether  this  is  so  or  not,  or  it 
may  be  determined  from  the  nature  of  the  acts  to  be  done. /and        t 
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the  order  in  which  thej  must  necesBarily  precede  and  follow  each 
other  in  the  progress  of  performance.  But  when  the  act  of  one  is 
not  necessary  to  the  act  of  the  other,  though  it  would  be  convenient, 
useful,  or  beneficial,  yet,  as  the  want  of  it  does  not  prevent  per- 
formance, and  the  loss  and  inconvenience  can  be  compensated  in 
damages,  performance  of  the  one  is  not  a  condition  prec^ent  to  per- 
formance by  the  other.  The  nonperformance  on  one  side  must  go 
to  the  entire  substance  of  the  contract  and  to  the  whole  considera- 
tion, so  that  it  may  safely  be  inferred  as  the  intent  and  just  con* 
struction  of  the  contract  that,  if  the  act  to  be  performed  on  the  one 
side  is  not  done,  there  is  no  consideration  for  the  stipulation  on  the 
other  side.  New  Orleans  v.  Texas  &  P.  Ry.  Co.,  171  U.  S.  334,  18 
Sup.  Ct.  875,  43  L.  Ed.  178.  **When  one  act  is  to  be  done  by  one 
party  before  another  act,  which  is  the  consideration  of  it,  is  to  be 
done  by  the  other,  the  covenants  are  dependent,  and  the  other  is 
not  bound  to  perform  until  the  first  act  has  been  done,  because  the 
first  act  is  a  condition  precedent  to  performance  of  the  other;  and, 
in  all  cases  where  covenants  are  dependent,  they  are  in  the  nature 
of  conditions  precedent,  and  must  be  performed  in  the  order  of  time 
in  which  performance  is  provided  for  in  the  covenant;  and,  in  de- 
termining whether  covenants  are  dependent  or  independent,  the  in- 
tention of  the  parties  and  the  good  sense  of  the  case  will  be  regarded, 
rather  than  the  technical  sense  of  the  words  used."  Wood,  LandL 
&  Ten.  §312. 

In  construing  this  agreement  in  the  light  of  all  the  facts  surround- 
ing contracts  of  this  nature,  and  of  the  considerations  moving  the 
grantor  in  its  execution,  we  have  no  difficulty  in  determining  that 
the  boring  of  a  well  by  the  grantee  was  the  whole  consideration  of 
the  lease,  that  nonperformance  went  to  the  entire  substance  of  the 
contract,  that  the  word  "provided"  is  an  apt  word  of  condition,  that 
the  grantee  did  not,  and  at  the  time  he  procured  the  lease  did  not 
intend  to,  comply  with  the  condition  which  was  a  condition  precedent 
to  the  vesting  of  any  title  in  the  leased  lands.  In  cases  of  condi- 
tions precedent,  the  consideration  is  the  performance  of  the  thing 
stipulated  to  be  done,  not  the  promise. 

But  it  is  contended  by  the  appellee  that  the  clause  providing  a 
forfeit  of  |50  for  failure  to  bore  the  well  within  90  days  provides 
full  compensation  for  failure  to  perform  the  condition.  As  a  mat- 
ter of  fact,  the  |50  was  not  paid  or  legally  tendered;  but,  inas- 
much as  the  grantor  had  declared  a  purpose  not  to  receive  the  for- 
feit money,  it  will  be  treated  as  if  it  had  been  tendered.  The  ques- 
tion whether  a  sum  of  money  stipulated  to  be  paid  is  a  penalty  or 
liquidated  damages  is  sometimes  difficult  of  determination,  there 
being  no  criterion  of  universal  application.  It  depends  upon  a  con- 
struction of  the  whole  instrument,  the  intention  of  the  parties,  the 
nature  of  the  act  to  be  performed,  and  the  consequences  which  would 
naturally  flow  from  its  nonperformance.  In  many  of  the  cases  where 
oil  leases  have  come  before  the  courts,  the  doing  of  a  certain  thing, 
or  the  laymen t  of  rental  in  lieu  thereof,  is  stipulated  in  the  con- 
tract in  a  way  that  justifies  the  conclusion  that  the  parties  have 
provided  exact  and  just  compensation  by  way  of  liquidated^amages 
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for  failure  of  performance  in  contracts,  where  parties  stipulate  in 
the  alternative,  and  are  free  to  choose.  But  where  consequences 
likely  to  follow  nonperformance  are  not  measureable  by  any  exact 
pecuniary  standard,  and  the  probable  damage  is  out  of  all  propor- 
tion to  the  amount  agreed  to  be  paid,  this  sum  should  be  considered 
a  penalty;  and  such  we  hold  it  to  be  in  this  case,  where  the  sum  of 
|50  is  stated  to  be  a  forfeiture.  It  is  in  the  nature  of  a  security  for 
the  performance,  and  cannot  be  held  to  be  liquidated  damages  for 
nonperformance. 

In  French  v.  Macale,  2  Dm.  &  War.  274,  Lord  St,  Leonard  thus 
states  the  doctrine  which  we  hold  to  be  applicable  here: 

'The  general  rule  of  equity  Is  that  if  a  thing  be  agreed  upon  to  be  done, 
though  there  is  a  penalty  annexed  to  secure  its  performance,  yet  the  very  thing 
itself  must  be  done." 

And  in  Dooley  v.  Watson,  1  Q-ray,  414,  Chief  Justice  Shaw  says: 

''Courts  of  equity  have  long  since  overruled  the  doctrine  that  a  bond  for  the 
payment  of  money,  conditioned  to  be  void  on  the  conveyance  of  land,  is  to  be 
treated  as  a  mere  agreement  to  pay  money.  When  the  penalty  appears  to  be 
intended  merely  as  a  security  for  the  performance  of  the  agreement,  the  prin- 
cipal object  of  the  parties  wiU  be  carried  out" 

If  a  party  can  show  that  he  has  done  everything  in  his  power, 
but,  by  unavoidable  accident,  by  fraud,  surprise,  or  ignorance  not 
willful,  has  been  prevented  from  executing  his  covenant  literally, 
the  courts  will  relieve  him,  especially  where  the  case  admits  of  com- 
pensation for  his  nonperformance,  or  the  parties  can  be  put  in  the 
same  situation  as  if  the  condition  had  been  performed;  but  no  ground 
for  equitable  relief  can  be  found  in  a  case  where  the  party  has  not 
only  failed  to  perform  the  conditions  upon  which  alone  he  obtained 
the  execution  of  the  contract,  but  where  it  is  also  clear  that  he 
never  at  any  time  intended  to  perform,  or  had  the  means  to  do  so. 
"There  is  no  more  intrinsic  sanctity  in  stipulations  of  contract  than 
in  other  solemn  acts  of  the  parties,  who  are  constantly  interfered 
with  by  courts  of  equity  upon  broad  principles  of  public  policy,  or 
the  pure  principles  of  natural  justice.  Where  a  penalty  or  forfeiture 
is  designed  merely  as  a  security  to  enforce  the  principal  obligation, 
it  is  as  much  against  conscience  to  allow  any  party  to  pervert  it  to 
a  different  or  oppressive  purpose,  as  it  would  be  to  allow  him  to  sub- 
stitute it  for  the  principal  obligation.''    Story,  Eq.  Jur.  §  1316. 

The  principles  announced  by  this  court  in  Foster  v.  Gas  Co.,  32 
C.  C.  A.  560,  90  Fed.  178,  govern  and  sustain  the  conclusion  reached, 
although  the  precise  point  here  determined  was  not  involved.  In 
that  case  the  demise  was  for  10  years,  and  there  was  a  covenant 
that  a  well  should  be  completed  witbin  one  year,  and  in  case  of  failure 
the  lessee  was  to  pay  10  cents  per  acre  per  annum  after  the  time 
for  completing  the  well  as  specified.  The  lessee  bored  one  well, 
which  proved  to  be  dry,  and  no  further  effort  was  made.  The  court 
says: 

"The  completion  of  the  weU  saves  tiie  penalty.  It  does  not  amount  to  a  ful- 
flUment  of  the  covenants.  The  consideration  for  this  lease  was  the  prospective 
rents  and  royalties  the  lessor  would  enjoy  if  the  lessee,  by  diligent  search 
could  find  oil  and  gas  in  paying  quantities.    If  the  lease  failed  to  bind  thd 
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lessee  to  diligent  search  for  oil  or  gas,  It  was  without  consideration,  binding 
on  neither  party,  and  voidable  at  the  pleasure  of  either." 

Numerous  cases  were  cited, — among  them,  those  from  West  Vir- 
ginia which  this  court  held  to  lay  down  rules  of  property  stating  the 
controlling  doctrine  peculiar  to  mining  leases  in  that  state,  which 
the  federal  courts  would  recognize  and  follow.  This  case  fully  es- 
tablishes the  doctrine  that  the  consideration  in  leases  of  this  char- 
acter "evidently  and  clearly  contemplates  active  operations  upon  the 
demised  premises/'  and  when,  after  one  failure,  no  further  effort  is 
made,  mere  inaction  on  the  part  of  the  lessee  may  well  be  construed 
an  abandonment  of  rights  under  his  leases,  l^e  case  of  Steelsmitb 
v,  Gartlan,  45  W.  Va.  27,  29  S.  E.  978,  44  L.  R  A.  107,  was  cited  to 
sustain  these  conclusions.  That  was  a  lease  to  Knotts  and  Garber 
for  oil  purposes,  providing  certain  royalties.  With  a  stipulation  that 
a  well  should  be  completed  within  one  year;  and  the  failure  to  do 
so  rendered  the  lease  null  and  void,  unless  the  lessee  should  pay  25 
cents  per  acre  from  and  after  the  date  stipulated  for  the  comple- 
tion of  the  well,  when  such  payment  should  operate  to  extend  the 
time  for  five  years.  No  well  was  drilled,  and  the  lessor,  considering 
the  lease  forfeited,  refused  to  accept  the  rent  therefor.  His  lessee's 
exucutor,  before  the  expiration  of  five  years,  executed  a  new  lease  to 
Gartlan,  February  11, 1895,  which  required  him  to  drill  a  well,  within 
one  month,  with  stipulations  for  the  paymen*  of  $50  per  month  for 
any  delay  in  completing  the  well.  The  term  was  for  five  years,  and 
there  was  a  stipulation  that  a  failure  to  comply  with  any  of  its  stipu- 
lations should  render  it  void.  Gartlan  drilled  a  well,  but,  not  fina- 
ing  oil  or  gas  in  paying  quantities,  removed  his  derrick  and  tools, 
and  left  the  premises.  The  land  was  leased  in  October,  1896,  to 
Steelsmith,  who  forthwith  commenced  operations,  and  filed  a  bill 
to  cancel  the  Gartlan  lease,  and  Knotts  and  Garber  filed  a  cross  bill. . 
The  court  held  that  there  being  no  provision  for  any  further  opera- 
tions after  the  first  well,  when  completed,  was  nonproductive,  "the 
contract  is  at  an  end  as  to  both  parties  as  soon  as  such  first  well  is 
abandoned  as  unsuccessful";  quoting  Oil  Co.  v.  Fretts,  152  Pa.  St. 
451,  25  Atl.  732: 

"A  vested  title  cannot  ordinarily  be  lost  by  abandonment  in  a  less  time  than 
fixed  by  the  statute  of  limitations,  unless  thore  1r  satisfactory  proof  of  an  in- 
tention to  abandon.  An  oil  lease  stands  on  quite  a  different  ground.  The  title 
is  inchoate,  and  for  the  purpose  of  exploration  only  until  oil  is  found.'  If  It  is 
not  found,  no  estate  vests  in  the  lessee,  and  his  title,  whatever  It  is,  ends 
whenever  the  unsuccessful  search  is  abandoned." 

The  lessee  in  that  case  had  complied  with  the  covenant  to  bore  a 
well,  and  the  court  says: 

*He  could  not  be  compelled  to  put  down  another  well,  and,  he  not  being 
bound,  the  lessor  was  not  bound,  either;  for  the  only  consideration  left  to  him 
was  the  prospective  oil  royalties  and  gas  rentals,  which  the  lessee  was  in  posi- 
tion to  entirely  defeat.  Contracts  unperformed,  optional  as  to  one  of  the 
parties,  are  optional  as  to  both." 

Again: 

"Such  leases  are  construed  most  strictly  against  the  lessee,  and  favorable  to 
the  Jessor.    When  a  lease  provides  the  mode,  manner,  and  character  of  the 
search  to  be  made,  implications  in  regard  thereto  are  excluded  thereby,  as  re- 
Digitized  by  LjOOQIC 


HUGGINS   V.  DALEY.  613 

imgnant  and  the  demtoe,  for  the  piirpose  of  operating  for  oU  and  gas  for  the 
period  of  five  years,  Is  dependent  on  the  discovery  of  oil  and  gas  In  the  search 
provided  for;  and.  If  snch  search  Is  nnsnocessful,  th6  demise  falls  therewith, 
as  snch  discovery  Is  a  condition  precedent  to  the  continuance  or  vesting  of  the 
demise.  The  lessee's  title,  being  Inchoate  and  contingent,  both  as  to  the  flve- 
years  limit  and  time  thereafter,  on  the  finding  of  oil  and  gas  In  paying  quanti- 
ties, did  not  become  vested  by  reason  of  his  putting  down  a  nonproductive  well" 

While  most  of  the  cases  cited  have  gone  upon  the  ground  of  aban- 
donmenty  the  goyeming  principle  in  all  oil  leases  of  the  character 
under  consideration  is  that  the  discovery  and  production  of  oil  is 
a  condition  precedent  to  the  continuance  or  Testing  of  any  estate  in 
the  demised  premises;  that  such  leases  vest  no  present  title  in  the 
lessee,  and  if,  at  any  time,  the  lessee  has  the  option  to  suspend  opera- 
tions, the  lease  is  no  longer  binding  on  the  lessor  because  of  want 
of  mutuality;  and,  where  the  only  consideration  is  prospective  roy- 
alty to  come  from  exploration  and  development,  failure  to  explore 
and  develop  renders  the  agreement  a  mere  nudum  pactum,  and 
works  a  forfeiture  of  the  lease,  for  it  is  of  the  very  essence  of  the 
contract  that  work  should  be  done.  And,  the  smaller  the  tract  of 
land,  the  more  imperative  is  the  need  for  prompt  and  efficient  drilling; 
for  oil  operations  cumber  the  land,  rendering  it  unavailable  for  agri- 
cultural purposes.  The  landowner  is  entitled  to  his  royalty  as 
promptly  as  it  can  be  had.  The  danger  of  drainage  from  his  small 
holding  is  increased  by  delay,  and  the  resulting  damage,  not  being 
susceptible  of  pecuniary  measurement,  is  therefore  not  compensable. 
I  No  such  lease  should  be  so  construed  as  to  enable  the  lessee  who 

j  has  paid  no  consideration  to  hold  it  merely  for  speculative  purposes, 

I  without  doing  what  he  stipulated  to  do,  and  what  was  clearly  in  the 

contemplation  of  the  lessor  when  he  entered  into  the  agreement. 
Leaving  out  the  proviso  which  bound  the  lessee  to  diligent  search 
and  development,  there  is  nothing  in  this  lease  which  bound  him  to 
i  do  anything  whatever.    The  proof  is  clear  that  he  never  intended 

to  drill  the  well  within  the  time  stipulated.    This  proviso  was  writ- 
ten by  the  lessee  evidently  for  purposes  of  deception.    He  knew 
that  the  object  of  the  lessor  was  to  secure  diligent  search  for  oil, 
j  and  he  was  '^keeping  the  word  of  promise  to  the  ear,  and  breaking 

I  it  to  the  hope";  skillfully  turning  it  into  a  mere  speculative  lease, 

binding  the  lessor  and  leaving  himself  free.    It  would  be  unconscion- 
able to  hold  the  lessor  bound.    'Taw,  as  a  science,  would  be  un- 
1  worthy  of  the  name,  if  it  did  not,  to  some  extent,  provide  the  means 

of  preventing  the  mischiefs  of  improvidence,  rashness^  blind  confi- 
'  deuce,  and  credulity,  on  one  side,  and  a  gross  violation  of  the  prin- 

ciples of  morals  and  conscience,  on  the  other."    Story,  Eq.  Jur.  §  1316. 
I  In  Oil  Co.  V.  Marbury,  91  U.  S.  593,  23  L.  Ed.  328,  the  facts  were, 

I  to  some  extent,  the  converse  of  those  here;  but  Mr.  Justice  Miller 

conmients  on  the  fluctuating  character  and  value  of  this  class  of 
property,  and  asserts  the  injustice  ''of  permitting  one  holding  the 
right  to  assert  an  ownership  in  such  property  to  voluntarily  await 
the  event,  and  then  decide,  when  the  danger  which  is  over  has  been 
at  the  risk  of  another,  to  come  in  and  share  the  profit,"  and  re- 
ferring to  the  distinction  between  real  estate,  whose  value  is  fixed, 
says: 
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"The  class  of  property  here  considered  is  subject  to  the  most  rapid,  frequent, 
and  violent  fluctuations  in  value  of  anything  known  as  propertj-,  and  requires 
prompt  action  in  all  who  hold  an  option  whether  they  will  share  its  risks  or 
stand  clear  of  them,  [and  that]  no  delay  for  the  purpose  of  enabling  the  de- 
frauded party  to  speculate  upon  the  chances  which  the  future  may  give  him  of 
deciding  profitably  for  himself  whether  he  will  abide  by  his  bargain  or  rescind 
it  is  allowed  In  a  court  of  equity." 

In  a  case  like  this  no  judicial  proceeding  was  necessary  to  avoid 
the  lease,  the  landlord,  never  having  been  out  of  possession,  cannot 
re-enter  upon  himself;  and  it  was  held  in  GufPy  v.  Hukill,  34  W. 
Va.  49,  11  S.  E.  754,  8  L.  R.  A.  759,  and  in  many  other  cases,  that 
any  unequivocally  expressed  election  to  avoid,  as  by  giving  a  new 
lease,  avoids  the  one  preceding. 

In  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713,  the  court  says:  ^ 

"No  lease  of  land  for  a  rent  for  a  return  to  the  landlord  out  of  the  land 
which  passes  can  be  construed  to  be  intended  to  enable  the  tenant  merely  to 
hold  the  lease  for  the  purpose  of  speculation,  without  doing  and  performing 
in  connection  therewith  what  the  lease  contemplated.  Such  a  construction 
would,  indeed,  make  aU  such  contracts  a  snare  for  the  entrapment  and  injury 
of  the  unwary  landowner.  A  man  buying  and  paying  for  land  may  do  with  It 
as  he  likes, — work  It  or  let  it  lie  idle.  But  a  tenant  to  whom  land  passes  for 
a  specified  purpose  has  no  such  discretion.  He  must  perform  what  he  stipu- 
lated to  do." 

A  recent  author  says: 

"The  trend  of  the  decisions  touching  questions  of  forfeiture  arising  out  of 
oil  and  gas  leases  has  been  almost  uniformly  in  favor  of  the  lessor.  GeneraUy 
it  is  the  lessee  who  is  favored,  and,  after  a  substantial  compliance  by  him 
with  the  terms  of  the  contract,  equity  wUl  not  regard  a  technical  breach.  But 
with  mining  leases  it  is  otherwise.  This  is  due  principally  to  the  nature  of  the 
business  of  mining,  and  more  especially  oil  mining, — to  the  temptation  offered 
a  shrewd  operator  to  purchase  at  a  nominal  price  the  right  to  develop  lands, 
the  owner  of  which  is  ignorant  of  their  real  value,  and  then  to  hold  them  in- 
definitely, neither  working  them  himself,  nor  permitting  another  to  do  so." 
"But  a  lessee,  where  the  instnunent  presents  a  semblance  of  inequity  or  unfair- 
ness, will  find  that  he  has  a  thorny  road  to  travel  before  a  court  of  equity 
win  sanction  his  claims."    Bryan,  Petroleum,  146. 

We  are  of  opinion,  upon  the  whole  case,  that  the  exploration  for 
and  development  of  oil  and  gas  was  the  sole  consideration  for  this 
lease;  that  the  proviso  requiring  the  boring  of  a  well  within  90  days 
was  a  condition  precedent  to  the  vesting  of  any  interest  in  the 
lessee,  and  that  the  forfeiture  of  J50  was  intended  merely  as  a  pen- 
alty to  secure  the  drilling  of  the  well,  and,  if  paid,  would  have  been 
merely  compensation  to  the  landowner  for  the  right  of  the  lessee 
to  possession  during  the  90  days,  and  such  payment  would  not  be 
BO  far  a  compliance  with  the  conditions  of  the  lease  as  to  vest  in 
the  lessee  a  title  in  the  leased  premises  for  the  period  of  five  years; 
that  after  the  expiration  of  90  days  from  the  date  of  the  lease,  there 
being  no  provision  therein  for  any  work  to  be  done  by  the  lessee  in 
the  development  of  the  property,  which  was  the  sole  consideration 
therefor,  the  lessor  had  the  option  to  avoid  it;  that  the  inaction  of 
the  lessee  during  a  period  of  8  months,  while  operations  were  being 
commenced  on  adjoining  land,  calculated  to  drain  the  land  of  the 
lessor  and  irreparably  injure  him,  fully  justified  his  avoidance  of 
the  lease;  and  that  the  lease  to  Huggins  and  his  associates  was  an 
unequivocal  declaration  of  his  intention  to  avoid  it,  and  terminated 
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any  inchoate  right  which  Hodges  could  claim  thereunder.  The  de- 
cree of  the  circuit  court  Ib  reversed,  and  the  case  remanded,  with 
instructions  to  restore  the  leased  premises  to  the  appellants,  and 
that  the  receiver  be  directed  to  turn  over  to  them  any  moneys  in 
his  hands  as  the  result  of  his  operations,  after  deducting  whatever 
sum  may  have  been  actually  and  necessarily  expended  by  him  in  the 
development  of  the  same,  and  that  the  bill  be  dismissed,  with  costs. 


WOOD  V.  CITY  OF  MOBILB. 

(Gircnlt  Court,  S.  D.  Alabama.    February  8,  1900.) 

No.  2ia 

JUDOMBNTft— Collateral  Attack— Grounds. 

A  decree  of  a  state  court  can  only  be  coUateraUy  attacked  in  a  federal 
court  when  entirely  void,  either  for  want  of  legal  organization  of  the 
court,  or  of  Jurisdiction  over  either  the  subject-matter  or  the  parties.  The 
fact  that  such  decree  is  void  on  its  face,  because  uncertain  and  incomplete, 
does  not  render  it  subject  to  coUateral  attack;  but  the  remedy  must  be 
sought  in  the  court  which  rendered  It,  by  proceedings  for  Its  vacation  or 
by  appeal  from  the  decree. 

In  Equity.    On  demurrer  to  bill. 

Bestor  &  Gray  and  B.  H.  Clarke,  for  complainant. 
B.  B.  Boone,  City  Atty.,  for  defendant. 

TOXJLMIN,  District  Judge.  By  the  bill  in  this  case  the  complain- 
ant claims  to  be  the  owner,  as  tenant  in  common  with  the  defend- 
ant, of  certain  lands  and  other  property,  and  of  certain  riparian 
rights  appertaining  and  belonging  to  some  of  said  lands,  consti- 
tuting a  system  of  waterworks,  known  as  the  "Stein  Waterworks." 
Complainant  charges  that  on  May  14,  1898,  the  defendant  took  ex- 
clusive actual  possession  of  said  waterworks,  and  all  of  said  prop- 
erty, rights,  and  franchises,  unlawfully  and  against  complainant's 
will,  ousting  him  of  the  possession  of  every  part  he  then  held  as 
the  owner  in  co-tenancy  of  an  undivided  share  thereof;  that  the  de- 
fendant has  since  had  the  exclusive  possession  of  said  property,  and 
dealt  with  the  same  as  if  it  were  the  sole  rightful  owner  thereof, 
has  continuously  operated  said  waterworks  and  used  said  property, 
has  appropriated  to  its  own  use  all  the  income  derived  therefrom 
during  the  time,  is  still  so  using  and  operating  the  same  and  appro- 
priating the  income  therefrom,  and  will  continue  so  to  do  unless 
restrained  by  this  court.  Complainant  further  charges  that  the  de- 
fendant has  not  kept  the  property  in  reasonable  repair,  and  has 
allowed  it  to  deteriorate  and  go  to  decay,  and  is  continuing  so  to 
do,  and  will  eventually  dispose  of  or  destroy  or  abandon  all  of  the 
tangible  property  appertaining  to  said  waterworks,  unless  restrained 
from  so  doing  by  this  court  He  alleges  that  the  defendant  rests 
its  right  to  hold  and  use  said  property  and  said  waterworks  as  it 
has  done  and  is  now  doing  upon  certain  legislative  enactments  and 
condemnation  proceedings  thereunder  had  in  the  probate  court  of      t 
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Mobile  coonfy,  and  in  which  proceedingfi  said  court  made  a  final 
decree  purporting  to  condemn  complainant's  interest  in  said  prop- 
OTty,  rights,  and  franchises  to  the  use  of  the  defendant.  Complain- 
ant charges  that  said- final  decree  is  altogether  void,  and  confers 
no  authority  upon  defendant  to  take,  hold,  and  use  complainant's 
interest  in  said  waterworks  and  in  said  property,  rights,  and  fran- 
chises. Complainant  charges  that  he  has  been  greatly  damaged  by 
the  said  acts  of  the  defendant;  that  the  defendant  is  insolvent,  and 
unable  to  respond  in  damages  to  the  complainant  in  a  suit  at  law. 
The  relief  prayed  for  in  the  bill  is,  among  other  things,  for  an  in- 
junction restraining  the  defendant  from  injuring  or  impairing  the 
efficiency  of  said  waterworks  and  property,  and  from  using  the  same, 
until  the  determination  of  a  suit  at  law  for  the  recovery  of  the  said 
property  and  of  this  suit. 

The  bill  is  filed  mainly  to  prevent  waste.  To  sustain  the  bill,  and 
to  entitle  the  complainant  to  the  relief  sought,  the  decree  of  the 
probate  court  referred  to  must  be  altogether  void,  and  subject  to  be 
collaterally  attacked  and  impeached.  The  decree  of  a  state  court 
may  be  collaterally  attacked  in  a  federal  court  for  want  of  jurisdic- 
tion over  the  subject-matter  or  of  the  defendant  therein.  But,  for 
error  not  affecting  the  jurisdiction  of  the  court,  its  validity  cannot 
be  questioned.  Swift  v.  Meyers  (0.  C.)  37  Fed.  37;  Herron  v.  Dater, 
120  U.  a  477,  7  Sup.  Ct.  620,  30  L.  Ed.  748.  In  order  to  make  a 
judgment  void  collaterally,  either  a  legal  organization  of  the  tribunal, 
or  jurisdiction  over  the  subject-matter,  or  jurisdiction  over  the  per- 
son must  be  wanting.  When  either  of  these  defects  is  shown,  the 
judgment  and  all  rights  and  titles  founded  thereon  are  void,  and 
may  be  collaterally  attacked  and  impeached.  But,  where  the  court 
has  jurisdiction  over  both  the  person  and  the  subject-matter,  it 
cannot  be  collaterally  attacked.  12  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
p.  147.  'It  is  very  doubtful  whether  a  judgment  can  be  considered 
entirely  void,  except  in  the  single  case  where  there  was  a  total  want 
of  jurisdiction  to  render  it."  1  Black,  Judgm.  pp.  195,  170.  It  is 
not  claimed  by  the  complainant  that  said  final  decree  of  the  pro- 
bate court  is  void  for  want  of  jurisdiction  in  the  court  over  the 
subject-matter  of  the  proceedings  in  which  the  decree  was  made, 
which  were  condemnation  proceedings  under  the  laws  of  the  state 
of  Alabama,  and  it  is  not  claimed  that  the  court  did  not  have  juris- 
diction over  the  parties  to  the  proceedings.  But  it  is  claimed  that 
the  decree  is  void  for  many  other  reasons,  specifically  set  forth  in  the 
bill,  but  not  necessary  to  mention  here,  as  they  do  not  go  to  the 
organization  of  the  court,  the  jurisdiction  of  the  court  over  the  sub- 
ject-matter, or  of  the  parties  to  the  proceedings.  It  is  claimed, 
substantially,  that  the  application  for  and  the  decree  of  condemna- 
tion are  void,  because  they  are  vague,  uncertain,  and  incomplete. 
I  consider  the  application  in  the  condemnation  proceedings  sufficient, 
but  the  decree  is  uncertain  and  incomplete,  void  on  its  face,  and  of 
itself  incapable  of  being  executed;  but  my  opinion  is  that  it  can- 
not be  collaterally  attacked  on  that  ground.  Assuming  that  the  de- 
cree is  void  on  its  face,  I  think  that  there  is  an  adequate  remedy 
at  law  to  have  it  set  aside  and  vacated,  either  by  direct  prp<;eedinga 
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for  that  purpose  or  by  appeal.  Until  it  Ib  set  aside  and  vacated, 
it  is  binding  on  the  parties  to  this  suit.  This  bill,  as  far  bjr  it 
rests  on  the  invalidity  of  the  decree,  cannot  be  sustained.  The  effect 
of  a  decree  on  this  bill  would  be  to  declare  the  decree  complained 
of  altogether  void.  Hiis  court  has  no  power  in  this  proceeding 
to  declare  it  void.  But  "all  courts  have  the  power  to,  and  should, 
vacate  any  final  order,  decree,  or  judgment  [rendered  by  them]  at 
any  time  subsequent  to  its  rendition,  if  the  same  is  void  on  the  face 
of  the  proceedings  and  record."  "The  probate  court  has  the  power, 
and  it  is  its  du^,  to  set  aside  and  vacate  an  order  or  decree  void 
on  its  face."  Johnson  v.  Johnson's  Adm'r^  40  Ala.  247;  Summer- 
sett  V.  Summersett's  Adm'r,  Id.  596.  The  demurrers  to  the  bill  on 
the  first,  third,  and  fourth  grounds  assigned  are  sustained,  and  it 
is  so  ordered. 


FOSTER  V.  ELK  FORK  OIL  &  GAS  GO.  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  3ia 
Appbait— Dbcrbe  for  Costs. 

In  a  suit  in  equity  the  matter  of  costs  rests  in  the  discretion  of  the 
court,  and  from  a  decree  for  costs  in  the  courts  of  the  United  States  no 
appeal  lies  except  where  they  are  made  payable  from  a  fund  in  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  West  Virginia. 

A.  Leo  Weil,  for  appellant 
W.  P.  Hubbard,  for  appellees. 

Before  SIMONTON,  arcuit  Judge,  and  PAUL  and  BRAWLEY, 
District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  district  of  West  Vir- 
ginia. In  the  decree  of  that  court  of  December  22,  1898,  exceptions 
to  which  have  been  heard  in  this  court  and  determined  at  this  term, 
certain  questions  were  reserved.  Among  these  was  the  payment  of 
the  costs  of  a  reference  before  J.  W.  Ewing,  master.  On  the  11th 
of  April,  1899,  the  circuit  court  decided  this  question  of  costs,  and 
required  George  E.  Foster  to  pay  them.  To  this  decision  exception 
was  taken,  an  appeal  was  allowed,  and  it  is  now  before  this  court. 
While  it  is  the  general  rule  that  in  a  suit  at  law  the  losing  party 
must  pay  costs  (Kittredge  v.  Race,  92  U.  S.  116,  23  L.  Ed.  488),  in 
equity  costs  are  in  the  discretion  of  the  court  (Daniell,  Ch.  PI.  & 
Prac.  1462).  In.  the  courts  of  the  United  States  an  appeal  does  not 
lie  from  a  decree  for  costs.  Fabrics  Co.  v.  Smith,  100  U.  S.  110,  35 
L.  Ed.  458;  Paper-Bag  Cases,  105  U.  S.  766,  26  L.  Ed.  959.  The  ex- 
ception is  when  the  costs  are  made  payable  out  of  a  fund  in  court. 
Trustees  v.  Greenough,  105  U.  S.  527,  26  L.  Ed.  1157.  This  is  con- 
clusive of  the  appeal  in  this  case.  The  decree  of  the  circuit  court  in 
this  respect  is  afArmed. 
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UNITED  STATES  T.  PERALTA  (GWIX,   Intenrenefltf 

(District  Court*  N.  D.  California.    January  29,  1900^ 

No.  100. 

L  BqniTT— Pleadino— TRBATnro  Demurrer  as  Special  Plea* 

Where  a  petition  filed  in  an  equity  cause,  praying  certain  action  of  the 
court,  allegred  to  be  necessary  to  enforce  a  prior  decree  entered  in  the  cause, 
omits  any  reference  to  certain  prior  orders  and  decrees,  a  demurrer  to  such 
petition,  which,  among  other  grounds,  avers  such  omission,  and  pleads 
such  orders  and  decrees  as  a  bar  to  the  relief  asked,  in  the  absence  of 
objection  thereto  may  be  treated,  as  to  such  matters,  as  a  special  plea;  and 
the  court,  in  passing  thereon,  will  assume  the  truth  of  the  facts  alleged 
In  the  petition  which  are  not  controyerted,  and  that  the  facts  as  to  the 
matters  which  are  controyerted  by  the  special  demurrer  or  plea  are  as 
therein  set  forth. 

IL  PuBLio  Lands— Spakish  Grants— Decree  Confiriong  Title. 

A  decree  of  a  district  court  of  the  United  States  affirming  a  decision  of 
the  board  of  land  commissioners  created  by  Act  March  3,  1851,  '*to  as- 
certain and  settle  private  land  claims  in  the  state  of  California,"  which 
adjudged  the  validity  of  a  claim  under  a  Spanish  and  Mexican  grant,  while 
conclusive  as  to  the  title  of  the  claimant, — having  been  affirmed  by  the 
supreme  court, — was  not  final  as  to  the  boundaries  of  the  grant,  where 
it  had  not  been  surveyed,  but  under  said  act  of  1851,  and  the  amendatory 
and  supplemental  acts  of  1860,  18C4,  and  1866,  the  court  retained  Juris- 
diction to  require  the  survey,  when  made  by  the  surveyor  general,  to  be 
returned  into  court,  and  to  confirm  or  direct  the  modification  of  such  sur- 
vey, and,  when  finally  confirmed,  to  render  a  final  decree  fixing  and  de- 
termining the  location  and  boundaries  of  the  grant;  and  such  decree, 
when  unappealed  from,  and  when  carried  into  effect  by  the  issuance  of 
patents  by  the  United  States  in  conformity  thereto,  became  final  and  con- 
clusive as  to  such  boundaries,  and  the  court  was  deprived  of  further  Ju- 
risdiction to  modify  the  same. 

&  Sahe—Re VIEWING  Action  of  Land  Department. 

After  the  land  department  has  issued  patents  to  a  Spanish  and  Mexican 
grant  in  conformity  to  a  decree  of  court  confirming  the  grant,  and  to  a 
survey  thereof  approved  and  confirmed  by  the  court,  such  court  cannot 
entertain  a  petition  to  compel  the  issuance  of  patents  In  accordance  with 
a  different  survey.  The  patent  is  the  culmination  of  such  proceedings, 
and,  so  long  as  It  remains  in  force,  conclusively  determines  the  location 
and  extent  of  the  grants 

Demurrer  to  petition  for  the  enforcement  of  a  judgment,  and  for 
an  order  to  compel  the  United  States  to  issue  a  patent. 

On  July  27,  1889,  Mary  B.  H.  Qwln,  Intervener  herein,  filed  the  following 
petition: 

"The  petition  of  Mary  B.  H.  Gwin,  intervening  in  this  proceeding  for  her 
interest,  by  leave  of  the  court  first  had  and  obtained,  respectfully  shows  that 
heretofore,  to  wit,  on  the  21st  day  of  January  in  the  year  1852.  Antonio  Pe- 
ralta,  Vicente  Peralta,  Ignacio  Peralta,  and  Domingo  Peralta,  claiming  lands 
in  California  by  virtue  of  a  right  and  title  derived  from  the  Spanish  and 
Mexican  governments,  presented  to  and  filed  with  the  board  of  United  States 
land  commissioners  constituted  under  the  act  of  congress  entitled  'An  act  to 
ascertain  and  settle  the  private  land  claims  in  the  state  of  California,'  passed 
Match  8, 1851,  their  claim  for  the  lands  of  the  rancho  of  San  Ant<mio,  in  said 

i  As  to  conclusiveness  of  decisions  of  land  department,  see  notes  to  Hartman 
T.  Warren,  22  C.  O.  A.  88;  Carson  City  Gold  &  SUver  Mln.  Co*  T.  North  Star 
Mln.  Co.,  28  O.  O.  A.  844.  r^  i  i 
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State,  together  with  such  documentarj  evidence  and  testimony  of  witnesses  as 
the  petitioners  relied  upon  in  support  of  their  said  claim;  that  thereupon 
the  said  board,  when  the  case  was  ready  for  hearing,  proceeded  to,  and  did, 
examine  such  claim  upon  sudi  evidence,  and  the  evidence  produced  in  behalf 
of  the  United  States,  and  did  decide  upon  the  validity  of  the  daim,  and  did 
certify  its  decision,  with  the  reasons  on  which  it  was  founded,  in  due  time, 
to  the  then  district  attorney  of  the  United  States  in  and  for  the  Northern 
district  of  California;  that  afterwards,  and  after  due  proceedings  had  in  this 
court,  this  court.  In  land  case  No.  100,  did  review  the  said  decision  of  said 
commissioners,  and  did  affirm  the  validity  of  the  claim  of  said  petitioners, 
and  did  render  Judgment  on  the  pleadings  and  evidence  in  the  case  by  its  de- 
cree duly  given  and  made  on  the  26th  day  of  January,  in  the  year  1855;  that 
afterwards,  and  on  appeal  by  the  United  States,  duly  granted  by  this  court,  to 
the  supreme  court  of  the  United  States,  that  tribunal,  by  its  decision  duly  given 
and  made  at  the  December  term  in  the  year  1856,  did  affirm  the  validity  of  the 
grant,  and  the  daim  of  the  said  petitioners  thereunder,  and  did  remand  the 
case  to  this  court  for  further  proceedings  in  accordance  with  its  opinion.  Your 
petitioner  further  shows  that  thereafter  this  court,  by  its  decree  duly  given 
and  made  on  the  3ath  day  of  November  in  the  year  1859,  filed  December  1, 
1859,  duly  amended  its  said  decree  to  conform  to  the  said  decision  and  opinion 
of  the  supreme  court  Your  petitioner  further  shows  that  afterwards,  and 
on  the  23d  day  of  July  In  the  year  1866,  the  congress  of  the  United  States 
passed  an  act  entitled  'An  act  to  quiet  land  titles  in  the  state  of  California;* 
that  by  the  eighth  section  of  said  act  it  was  provided  that  in  the  event  that  no 
survey  of  the  said  grant  had  been  before  the  passage  of  said  act  requested 
by  said  confirmees,  nor  had  any  such  survey  been  requested  within  ten  mouths 
after  its  passage,  the  duty  was  devolved  upon  the  surveyor  general  of  the 
United  States  for  California,  as  soon  as  practicable  thereafter,  to  extend  the 
lines  of  the  public  surveys  over  said  grant,  and  to  set  off  in  full  satisfaction 
of  the  grant  the  quantity  of  land  confirmed  in  the  said  decree,  as  nearly  as 
could  be  done  in  conformity  with  such  decree.  Your  petitioner  further  shows 
that  no  survey  of  the  grant  of  the  San  Antonio  rancho  confirmed  in  this  pro- 
ceeding had  been  requested  by  the  confirmees  or  their  assigns  before  the 
passage  of  said  act,  nor  bad  any  survey  thereof  been  requested  by  them 
within  ten  months  after  the  passage  of  said  act  nor  had  any  such  survey 
been  made,  and  it  thereby  became  the  duty  of  the  surveyor  general  of  the 
United  States  for  Oalifomia,  as  soon  as  practicable  from  the  expiration  of  ten 
months  from  the  passage  of  said  act  to  set  off  in  full  satisfaction  of  such 
grant,  and  according  to  the  lines  of  the  public  surveys,  the  quantity  of  land 
confirmed  in  the  final  decree  herein,  as  nearly  as  could  be  done  in  accordance 
with  such  decree;  that  afterwards,  and  on  or  about  the  25th  day  of  Nov^nber 
in  the  year  1895,  and  as  soon  as  practicable  after  the  passage  of  the  said  act 
of  July  23,  1866,  the  said  surveyor  general  duly  made,  approved,  and  certified 
a  plat  of  the  survey  of  the  said  rancho  of  San  Antonio,  in  accordance  with* 
and  in  part  execution  of,  the  said  decree  of  this  court  Your  petitioner  here 
further  shows  that  she  is  interested  in  the  lands  of  the  said  rancho  under  the 
said  claimants  and  confirmees,  and  that  her  title  thereto  was  derived  by  mesne 
conveyances  from  the  said  confirmees,  as  will  more  fully  appear  by  reference 
to  the  public  official  records  of  the  counties  of  Contra  Costa  and  Alameda,  in 
the  state  of  California,  to  which  records  she  prays  leave  to  refer,  and  makes 
them  a  part  of  this,  her  petition.  Your  petitioner  further  shows  that  there- 
after the  said  plat  of  survey  was,  on  or  about  the  2d  day  of  September  in  the 
year  1896,  presented  to  the  honorable  the  commissioner  of  the  general  land 
office  of  the  United  States,  at  the  city  of  Washington,  District  of  Columbia, 
together  with  duly-certified  copies  of  said  several  decrees,  and  an  authentic 
certificate  of  such  confirmation,  by  your  petitioner,  Mary  B.  H.  Gwin,  and  one 
Francisco  Sanjurjo,  since  deceased,  together  with  a  deraignment  of  their  re- 
spective titles  thereunder  from  the  said  claimants,  confirmees,  Vicente,  Do- 
mingo, Antonio,  and  Ignacio  Perfdta,  with  a  request  that  he  issue,  or  cause 
to  be  issued,  to  said  claimants,  confirmees,  Vicente  Peralta  and  others,  a  patr 
ent  for  the  lands  of  the  rancho,  in  accordance  with  such  plat  of  survey,  in  due 
form  of  law.  Your  petitioner  further  shows  that  the  said  commissioner,  whose 
duty  It  was  to  prepare,  and  cause  to  be  properly  signed  and  issued,  xsdqu  re-      j 
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ce!pt  of  such  plat  of  survey  and  certificate  of  confirmatloii,  a  patent  to  the 
said  claimants,  confirmees,  for  the  said  lands,  although  often  requested,  has 
neglected  and  refused,  and  still  does  neglect  and  refuse,  and  did  on  the  22d 
day  of  January  in  the  year  1886  expressly  refuse,  to  prepare  and  issue,  or 
cause  to  be  issued,  such  patent,  to  the  great  damage  of  petitioner;  that 
thereafter,  and  within  due  time,  your  petitioner  here  duly  took  and  perfected 
an  appeal  from  the  said  refusal  and  decision  of  the  said  commissioner  to  the 
honorable  the  secretary  of  the  Interior  of  the  United  States,  which  appeal  was 
in  due  time  heard  and  considered,  and  on  the  5th  day  of  July  in  the  year  1898 
the  said  refusal  and  decision  by  the  said  commissioner  was  by  the  honorable 
the  said  secretary  expressly  approved  and  affirmed,  and  he,  the  said  secretary, 
refused,  and  does  still  refuse,  to  issue,  or  to  order  issued,  a  patent  for  the 
lands  of  the  said  rancho  to  the  said  claimants,  confirmees,  as  aforesaid,  or  to 
any  one  for  their  use,  or  at  all,  to  the  great  damage  of  your  petitioner.  Your 
petitioner  further  shows  that  the  act  of  the  said  surveyor  in  making  and  certi- 
fying the  said  plat  of  survey  was  the  act  and  deed  of  the  said  the  United 
States;  that  the  said  plat  was- accepted  by  your  petitioner  on  behalf  of  the 
said  claimants,  confirmees;  that  the  same  has  never  been  appealed  fi*om,  re- 
versed, or  set  aside.  And  your  petitioner  prays  leave  to  refer  to  the  said  plat 
of  survey,  now  on  file  and  of  record  in  the  proper  land  office  of  tills  district, 
and  in  the  department  of  the  interior  of  the  United  States,  or  to  a  certified  copy 
thereof,  and  to  make  the  same  a  part  of  this,  her  petition.  Wherefore,  your 
petitioner  prays  that  the  decree  of  this  court  so  made  and  entered  in  this  pro- 
ceeding on  the  30th  day  of  November  in  the  year  1859,  and  filed  December  1, 
1859,  may  be  ordered  to  be  executed;  that  the  United  States  may,  by  the  order 
and  judgment  of  this  court,  be  directed  and  required  to  cause  to  be  made, 
signed,  fUid  issued  to  the  said  claimants,  confirmees  in  the  proceeding,  its 
patent,  in  due  form  of  law,  for  the  lands  of  the  rancho  of  San  Antonio,  or  for 
so  much  and  such  parts  thereof  as  have  not  heretofore  been  patented  to  them 
or  any  of  them,  by  a  day  to  be  fixed  in  such  order  and  Judgment,  and  that  in 
default  thereof  the  United  States  show  cause  before  this  court,  at  a  time  and 
place  to  be  filled  in  such  order  and  Judgment,  why  she  has  not  so  made,  signed, 
and  issued,  caused  to  be  made,  signed,  and  issued,  such  patent;  and  that  jour 
petitioner  may  have  such  further  and  other,  or  other  and  further,  order  and 
relief  in  the  premises  as  may  be  just  and  agreeable  to  equity." 

The  United  States  of  America,  by  and  through  its  attorney,  Frank  L.  Ck>ombs. 
United  States  attorney  for  the  Northern  district  of  California,  demurs  to  the 
petition  of  Mary  E.  H.  Gwln,  filed  herein,  and  for  cause  of  demurrer  shows 
to  the  court  the  followUig: 

"First.  That  the  petition  herein  does  not  show  from  whom  petitioner  derives, 
or  claims  to  derive,  title  to  the  lands  or  Interests  in  controversy.  Second.  That 
it  does  not  appear,  and,  as  a  matter  of  fact,  is  not  true,  that  the  decree  of  this 
court  made  on  the  30th  day  of  November,  1859,  and  referred  to  by  petitioner, 
was  and  is  the  final  decree  of  this  court  in  and  in  relation  to  the  matters  and 
Issues  involved  in  this  cause.  Third.  That  the  decree  made  by  this  court  on 
the  30th  day  of  November,  1859,  and  referred  to  as  a  final  decree,  with  refer- 
ence to  the  lines  of  said  grant  established  thereby,  and  with  reference  to  the 
surveys  directed  thereunder,  but  was  subsequently  thereto  changed  and  modi- 
fied with  reference  to  said  lines  and  surveys  by  other  decrees,  and  especially 
by  a  decree  of  this  court  made  on  the  4th  day  of  October,  1871,  which  was  and 
is  the  final  decree  of  this  court,  and  the  final  order  with  reference  to  said  lines 
And  surveys.  Fourth.  That  it  does  not  appear  from  said  petition  that  the  act 
of  congress  of  July  23,  1866,  cited  and  referred  to  in  said  petition,  empowered 
the  surveyor  general  of  the  United  States  for  California  to  do  and  perform  the 
things,  especially  in  reference  to  the  plat  and  survey  alleged  to  have  been 
transmitted  to  the  commissioner  of  the  general  land  office  in  Washington. 
Fifth.  That  the  map  and  survey  made  by  the  surveyor  general  of  the  United 
States  for  Oalifomla  as  aforesaid  was  made  contrary  to  and  without  authority 
of  law,  and  without  authority  of  this  court,  and  in  defiance  of  its  order  and 
decree,  and  especially  in  defiance  and  in  contravention  of  its  decree  of  October 
4,  1871,  In  relation  thereto,  as  fully  appears  by  the  records  in  this  cause. 
Sixth.  That  It  doeir  not  appear  from  the  petition  that  there  was  not^  a  request 
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made  In  conformity  with  law  for  a  smrvey  of  the  lands  oonflrmed  by  the  decree 
of  October  4,  1871,  and  In  conformity  therewith,  and  It  does  not  appear  that 
the  surveyor  general  aforesaid  did  not  transmit,  or  cause  to  be  transmilted, 
a  proper  map  or  survey  of  said  lands  in  conformity  with  said  decree;  that  it 
does  not  appear  that  any  or  all  of  the  requirements  of  law  in  relation  to  such 
matters  were  not  strictly  complied  with  under  and  by  virtue  of  said  final  decree 
of  October  4,  1871.  Seventh.  That  this  court  has  no  jurisdiction  over  these 
proceedings,  having  heretofore,  to  wit,  on  the  4th  day  of  October,  1871,  fully 
determined,  by  its  decrees  made  and  entered  on  said  day,  all  of  the  matters 
in  controversy  pertaining  to  the  validity  of  said  grant  and  the  survey  and  lines 
established  thereunder,  and  for  the  further  reason  that,  in  conformity  with 
said  decree,  patents  have  been  Issued  to  all  of  the  claimants  by  the  United 
States  of  America,  and  have  been  accepted  by  them,  their  heirs  and  assigns,  for 
more  than  twenty  years  last  past.  Eighth.  Further,  that  this  court  is  with- 
out jurisdiction,  for  the  reason  that  it  appears  from  the  proceedings  hereii^ 
that  the  particular  lands  claimed  by  the  petitioner  were  determined  in  these 
proceedings  to  be  lands  held  by  the  state  of  California  by  reason  of  its  sover- 
eignty, and  were  awarded  in  said  decree  to  the  particular  interveners  claiming 
u^er  the  said  state  of  California,  and  were  ordered  therein  not  to  be  included 
In,  but  to  be  excluded  from,  the  lines  of  said  Rancho  San  Antonio,  as  the 
same  were  established  by  said  final  decree  of  confirmation.  Ninth.  The  court 
is  without  Jurisdiction  for  the  reason  that  it  appears  upon  the  petition  herein 
that  petitioner  presented  her  application  and  petition  to  the  commissioner 
of  the  general  land  ofilce,  asldng  for  an  adjudication  of  her  rights,  and  for  a 
patent  to  the  lands  claimed  by  her,  which,  as  appears  by  the  petition  herein, 
were  determined  upon  by  said  commissioner,  and,  upon  appeal  being  taken 
to  the  secretary  of  the  Interior  of  the  United  States  by  petitioner,  the  said  deci- 
sion of  the  conmiissioner  was  confirmed  and  approved.  Tenth.  That  this  court 
is  without  authority  and  Jurisdiction,  for  the  reason  of  the  causes  above  al- 
leged, to  give  the  relief  sought  in  this  petition,  or  to  order  and  direct  that  a 
patent,  or  any  patent  at  all,  be  issued  by  the  government  of  the  United  States 
of  America,  or  by  any  of  its  agents  acting  thereunder,  to  said  lands,  or  any 
part  thereof.  Eleventh.  That  it  does  not  appear  that  any  of  the  acts  directed 
to  be  done  and  performed  by  the  final  decree  of  this  court  have  not  been  done 
in  conformity  therewith  and  with  law.  Twelfth.  That  the  petition  does  not 
state  facts  sufficient  to  entitle  the  petitioner  to  the  relief  demanded  therein." 

The  decree  of  1869,  which  is  claimed. by  petitioner  to  be  the  final  decree, 
reads  as  follows: 

**It  satisfactorily  appearing  to  the  court  that  in  the  decree  of  this  court 
heretofore  entered  in  this  cause,  and  affirmed  on  appeal  by  the  supreme  court 
of  the  United  States,  a  clerical  error  has  intervened,  and  that  the  said  decree 
Is  repugnant  and  inconsistent  with  its^;  and  it  further  appearing  to  this  court 
that  the  northern  boundary  of  the  tract  of  land  confirmed  to  said  claimants  is 
erroneously  described  as  running  by  the  southern  base  of  the  Cerrito,  therein 
mentioned,  whereas  the  said  northern  boundary,  as  declared  and  adopted  by  the 
supreme  court  of  the  United  States  in  the  opinion  of  said  court  in  this  case.  Is 
'the  rivulet  which  issues  from  the  mountain  range,  and  runs  along  the  foot  of 
said  Cerrito  of  San  Antonio,  and  at  the  entrance  of  a  little  gulch  there  is  a 
rock  elevating  Itself  in  the  form  of  a  monument,  and  looking  towards  the 
north';  and  It  appearing  to  this  court  that  the  rivulet  so  adopted  as  the  said  ' 
northern  boundary  runs  along  the  northern  base  of  the  said  Cerritos  of  San 
Antonio,  and  hot  along  the  southern  base  thereof;  and  it  further  appearing 
that  the  ridge  of  mountains  constituting  the  eastern  boundary  of  said  rancho 
Is  erroneously  denominated  its  western  boundary,  as  Is  manifest  from  the  face 
and  terms  of  the  decree  itself, — it  is,  on  motion  of  the  cotmsel  for  the  parties 
Interested  in  said  claim,  and  the  district  attorney  being  present  and  not  object- 
ing thereto,  ordered  that  the  said  decree  be,  and  the  same  hereby  Is,  construed 
and  amended  by  substituting  the  word  'northern'  for  'southern'  where  the  word 
'southern'  the  first  time  occurs  in  said  decree,  and  the  word  'eastern'  for  'west- 
ern* where  the  latter  word  first  occurs  in  said  decree. 

"Ogdeh  Hoffman,  U.  S.  Dlst.  Judge. 

**[Indor8ed]    Filed  December  1,  1869."  V^  T 
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The  redord  in  the  original  case  of  United  Statjes  of  America  against  Vicente. 
Peralta  et  al.  <No.  100)  shows  that  on  June  5,  1871,  the  following  decree 
was  entered  in  said  cause: 

'This  cause  came  on  this  day  again  to  be  heard  upon  objections  to  the 
modified  survey  filed  in  this  cause,  and  was  argued  by  counsel,  and  thereupon, 
and  in  consideration  thereof,  it  is  ordered,  adjudged,  and  decreed  that  the 
said  modified  survey  be,  and  the  same  is  hereby,  set  aside,  as  not  being  In 
conformity  with  the  direction  of  this  court  heretofore  entered  and  given  in  this 
cause;  and  it  is  further  ordered,  adjudged,  and  decreed  that  the  said  sur- 
vey hereby  set  aside  be  modified  between  course  93  and  course  113,  as  the 
same  are  laid  down  on  the  plat  heretofore  filed  in  this  cause  of  the  survey 
of  said  lands  made  by  James  T.  Stratton,  United  States  deputy  surveyor, 
and  approved  by  J.  W.  MandeviUe,  United  States  surveyor  general  for  the 
state  of  California^  on  the  3d  day  of  March,  1860,  so  as  to  include  all  of  the 
lands  between  said  course  down  to  the  ordinary  high-water  line,  and  exclude 
only  so  much  land  between  said  courses  as  is  covered  by  the  tide  which  happen 
between  the  full  and  change  of  the  moon,  twice  In  24  hours.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the  surveyor  general  of  the  United 
States  for  the  state  of  California  cause  said  survey  hereby  set  aside  to  be  modi- 
fied, without  delay,  in  accordance  with  this  decree,  and  return  a  plat  of  the 
same  into  this  court  for  its  approval;  and,  in  determining  the  line  of  ordinary 
high  water  between  the  courses  aforesaid,  it  is  further  ordered,  adjudged,  and 
decreed  that  the  said  sptrveyor  general  adopt  the  line  fixed  as  such  by  the 
officers  of  the  United  States  coast  survey,  as  the  same  Is  delineated,  on  the 
plat  marked  'Exhibit  Rogers  No.  1,'  and  described  in  the  field  notes  of  said 
survey,  copies  of  which  are  on  file  in  this  cause. 

Ogden  Hoffman,  District  Judge." 

And  on  August  4,  1871,  a  decree  approving  the  survey  made  in  conformity 
with  the  decree  of  June  5,  1871,  was  entered,  as  follows: 

"This  cause  came  on  this  day  again  to  be  heard,  and  it  appearing  to  the 
court  that  no  exception  has  been  filed  to  the  modified  survey  heretofore  made 
under  order  of  this  court,  and  a  plat  of  which  was  filed  in  the  clerk's  office  of 
this  court  on  the  26th  day  of  July,  1871:  Now,  therefore,  on  motion  of  Wil- 
liams &  Thornton,  due  notice  thereof  having  been  given,  it  Is  ordered,  adjudged, 
and  decreed  that  this  court  doth  hereby  order,  adjudge,  and  decree  that  said 
modified  survey  be,  knd  is  hereby,  approved,  as  a  true  and  correct  location  of 
the.  lands  confirmed  in  the  above-entitled  cause.  The  survey,  of  which  con- 
firmation is  hereby  made,  contains  eighteen  thousand  eight  hundred  and 
forty-eight  »«/ioo  (18,848  »«/ioo)  acres,  and  is  the  same  executed  under  the 
order  and  direction  of  this  court,  by  decree  entered  in  this  cause  on  the  5th 
day  of  June,  1871,  a  duly-certified  plat  whereof  was  filed  in  the  clerk's  office 
of  this  court  as  aforesaid  on  the  26th  day  of  July.  1871,  and  is  marked:  'Ap- 
proved August  4th,  1871.  Ogden  Hoffman,  Dist.  Judge,' — and  attached  hereto 
as  a  part  of  this  decree.  Ogden  Hoffman,  U.  S.  Dist  Judge." 

Boyd  &  Fifield,  for  petitioner. 

Frank  L.  Coombs,  U.  S,  Atty.,  and  Marshal  Woodworth,  AsBt. 
U.  S.  Atty. 

HAWLEY,  District  Judge  (after  stating  the  facts).  The  petition 
and  demurrer,  which  have  been  copied  verbatim  in  the  foregoing 
statement,  are  deemed  sufficient  to  explain  the  nature  and  character 
of  this  proceeding,  and  to  render  it  unnecessary  to  refer  in  detail 
to  the  steps  that  were  taken  in  the  original  case  prior  to  the  rendi- 
tion of  the  decree  of  November  30,  1859,  filed  December  1,  1859. 
For  the  purpose  of  disposing  of  the  questions  raised  by  the  plead- 
ings herein,  it  will  be  admitted,  without  discussion,  that  the  court 
has  jurisdiction,  and  is  possessed  of  the  inherent  power  and  author- 
ity to  do  whatever  is  necessary  to  be  done  in  order  to  enforce  its 
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lawful  decrees.  It  must  not,  howeyer,  be  understood  by  this  admis- 
sion to  include  the  proposition  that  in  proceedings  like  the  present 
the  court  has  any  jurisdiction,  power,  or  authority  to  order  or  direct 
the  issuance  of  a  patent  by  the  United  States,  as  prayed  for  by  the 
petitioner.  That  branch  of  the  question  will  be  hereafter  referred  to. 
The  pleadings  upon  this  motion  are  peculiar,  in  this:  That  the 
petition  of  the  intervener  does  not  state  all  the  proceedings  in  the  suit 
of  United  States  against  Peralta;  sind  the  United  States,  instead  of 
answering  the  petition  and  setting  up  all  the  facts,  demurs  thereto, 
thereby  admitting,  in  the  eye  of  the  law, — in  so  far  as  the  demurrer 
can  be  treated  as  a  general  demurrer, — ^that  the  allegations  of  the 
petition  are  true.  It  is  apparent  that  the  petition  does  not  state 
all  of  the  steps  that  were  taken  by  the  court  after  the  decree  of  1859. 
It  entirely  ignores  any  reference  to  the  proceedings  of  this  court 
in  rendering  the  decree  of  1S71,  and  of  the  steps  taken  thereunder 
which  resulted  in  the  issuance  of  a  patent  to  the  claimants  in  the 
original  suit.  Counsel,  in  illustrating  their  arguments  in  favor  of 
or  against  the  demurrer,  have  detailed  many  facts  in  regard  to  the 
proceedings  had  in  the  original  case,  and  the  decrees  rendered  there- 
in, and  the  various  steps  taken  thereunder.  The  contention  of  peti- 
tioner's counsel  is  that  the  court  should  not  consider  any  facts  what- 
ever, except  those  mentioned  in  the  petition  and  admitted  by  the 
demurrer.  The  argument  on  the  part  of  the  United  States  is  to 
the  effect  that  the  court  is  bound  to  take  judicial  notice  of  its  own 
orders  and  decrees  made  in  the  original  suit,  regardless  of  the  question 
whether  they  are  set  forth  or  referred  to  in  the  petition  under  con- 
sideration or  not  In  relation  to  these  contentions,  it  will  be  ob- 
served that  the  demurrer,  with  the  exception  of  a  few  points  made 
therein,  must  be  considered  as  a  special  demurrer,  in  the  nature 
of  a  special  plea,  setting  forth  facts  why  the  relief  asked  for  should 
not  be  granted.  It  does  not  admit,  but,  on  the  contrary,  expressly 
denies,  that  the  decree  of  this  court  made  November  30,  1859,  and 
filed  December  1,  1859,  "is  the  final  decree  of  this  court  in  relation 
to  the  matters  and  issues  involved  in  this  cause,"  and,  in  this  con- 
nection, avers  that  the  decree  of  1859,  with  reference  to  the  lines 
of  the  grant  established  thereby  and  with  reference  to  the  surveys 
directed  thereunder,  was  subsequently  changed  and  modified  with 
reference  to  said  lines  and  surveys  by  the  decree  made  October 
4, 1871,  and  other  decrees,  and  that  this  was  and  is  the  final  decree 
of  this  court  with  reference  to  said  lines  and  surveys.  The  plead- 
ing interposed  by  the  United  States  is  not  a  speaking  demurrer, 
in  the  sense  that  it  endeavors  to  bring  in  a  state  of  facts  independent 
of  the  records  in  the  original  cause,  and  to  bind  the  petitioner  by 
such  statement.  This  cannot  be  done.  The  pleading,  by  whatever 
name  it  may  be  called,  only  seeks  to  complete  the  record  of  the 
decrees  made  in  the  original  case,  without  a  consideration  of  which 
the  court  could  not  properly  decide  the  questions  sought  to  be 
raised  by  an  imperfect  or  incomplete  statement  of  the  record.  As 
the  petition  does  not  contain  all  the  essential  facts  of  the  original 
case  with  reference  to  the  decree  of  1859,  and  of  the  steps  taken  by 
the  court  thereunder,  I  fail  to  see  any  good  or  substantial  reason 
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why  Buch  facts  conld  not  be  as  well  supplied  by  a  special  demurrer 
or  plea  as  by  an  answer.  The  principles  in  relation  to  the  effect 
of  the  special  demurrer  presented  herein  bear  a  close  analogy  to, 
if  not  entirely  consistent  with,  the  well-settled  rule  that  a  demurrer 
reaches  back  to  the  first  error  in  the  pleadings,  and  judgment  may 
properly  be  given  thereon  against  the  party  who  conunitted  it. 
As  was  said  by  Marshall,  C.  J.,  in  Cooke  v.  Oraham's  Adm'r,  3 
Cranch,  229,  235,  2  L.  Ed.  420,  ^When  the  whole  pleadings  are  thus 
spread  upon  the  record  by  a  demurrer,  it  is  the  duty  of  the  court 
to  examine  the  whole,  and  go  to  the  first  error."  6  Enc.  PI,  &  Prac. 
326,  and  authorities  there  cited.  This  general  principle  is  often 
applied  where,  as  here,  the  defect  pointed  out  is  one  of  substance, 
and  not  of  mere  form.  The  end  sought  to  be  reached  by  the  de- 
murrer, and  the  intention  of  the  pleader  in  regard  thereto,  are,  in 
substance,  identical  with  the  object  to  be  accomplished  by  a  special 
plea.  The  object  of  a  plea  in  equity  is  to  save  the  parties  the 
expense  of  a  trial  upon  all  the  matters  alleged  in  the  bill.  The 
purpose  of  the  plea  is  to  reduce  the  cause,  or  some  part  of  it,  to 
a  single  point,  which,  if  sustained,  constitutes  a  complete  defense 
to  the  suit,  or  at  least  to  those  portions  of  the  bill  to  which  the  plea 
applies. 

In  Farley  v.  Kittson,  120  U.  S.  308,  314,  7  Sup.  Gt  534,  30  Tm  Ed. 
684,  the  court  said: 

"The  office  of  a  plea  is  not,  like  an  answer,  to  meet  aU  the  aUeg^atlons  of  the 
bUl,  nor,  like  a  demurrer  admitting  those  allegations,  to  deny  the  equity  of  the 
bill;  but  it  is  to  present  some  distinct  fact,  which  of  itself  creates  a  bar  to  the 
suit,  or  to  the  part  to  which  the  plea  applies,  and  thus  to  avoid  the  necessity 
of  making  the  discovery  asked  for,  and  the  expense  of  going  into  the  evidence 
at  large.    Mitt  PI.  (4th  Ed.)  14,  219,  295;  Story,  Eq.  PL  §§  649,  652." 

In  Adams,  Eq.  (8th  Ed.)  336,  it  is  said: 

*The  principle  of  a  defense  by  plea  is  that  the  defendant  avers  some  one 
matter  of  avoidance,  or  denies  some  one  aUegation  of  the  bill,  and  contends 
that,  assuming  the  truth  of  all  the  aUegations  in  the  biU,  or  of  aU  except  that 
which  is  the  subject  of  denial,  there  is  sufficient  to  defeat  the  plalntifTs  claim. 
It  is  appUcable,  like  a  demurrer,  to  any  class  of  objections,  but  the  most  usual 
grounds  of  plea  are:  (1)  Want  of  Jurisdiction;  (2)  personal  disability  in  the 
plaintiff;  (3)  a  decision  already  made  by  the  court  of  chancery,  or  by  some 
other  court  of  competent  Jurisdiction." 

Bee,  also,  U.  S.  v.  California  &'0.  Land  Ck).,  148  U.  S.  31,  39,  113 
Sup.  Ct  458,  37  L.  Ed.  354;  16  Enc.  PL  &  Prac.  598. 

It  is  true  that  the  steps  to  be  pursued  under  a  special  plea  are  in 
some  respects  differently  provided  for;  but  inasmuch  as  the  prac- 
tice here  pursued  was  not  objected  to,  on  that  ground,  and  the  hear- 
ing on  the  special  demurrer  does  not  otherwise  affect  the  substan- 
tia rights  of  the  parties,  the  irregularities  in  the  practice,  if  any 
exist,  may  be  deemed  wholly  immaterial.  TJ.  S.  v.  Qumey,  4  Cranch, 
333,  2  L.  Ed.  638;  Zimmerman  v.  So  ReUe,  25  C.  C.  A.  518,  80  Fed. 
417,  420. 

The  affirmative  facts  set  forth  in  the  demurrer  are  shown  to  exist 
by  an  inspection  of  the  records  in  the  original  case.  I  am  of  opin- 
ion that  it  is  the  dtity  of  this  court  to  assume,  without  any  proof  on 
either  side,  the  facts  which  are  not  controverted  by  the  special  de- 
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mnrrer  or  plea  to  be  as  set  ont  in  the  petition;  and,  with  reference 
to  the  facts  which  are  controverted  by  the  special  demurrer,  the  court 
must  assume  the  facts  therein  set  forth  to  bQ  as  therein  stated. 
With  reference  to  the  questions  thus  presented,  I  am  of  opinion 
that  this  court,  after  the  rendition  of  the  decree  of  1859,  under  the 
provisions  of  lie  statutes  of  1851,  1860,  and  1866,  retained  jurisdic- 
tion of  the  cause,  and  had  the  power  and  authority  to  reject  or  ap- 
prove any  survey  thereafter  made,  or  to  otherwise  change  or  modify 
the  decree,  upon  proceedings  properly  brought  before  it  for  that 
purpose.  If  the  decree  of  1859  was  final  in  the  sense  that  it  deter- 
mined the  validity  of  the  grant,  it  was  not  a  final  decree  in  the  full 
sense  of  that  term,  because  it  did  not  determine  the  correctness  of 
the  survey,  and  could  not  do  so  until  it  was  made  by  the  surveyor 
general  and  presented  to  the  court.  This  was  accomplished  by  the 
orders  and  decrees  of  the  court  made  in  1871,  and  the  decree  ap- 
proving the  survey  must  therefore  be  treated  as  the  final  decree  of 
this  court.  It  is  not  denied  that  a  survey  thereunder  was  made 
by  the  surveyor  general  of  the  United  States  and  approved  by  the 
court,  and  that  subsequent  thereto  a  patent  was  issued  in  conformity 
therewith.  This  court  was  thereby  deprived  of  any  further  jurisdic- 
tion in  the  premises.  From  the  arguments  of  counsel,  it  appears 
that,  in  the  earlier  stages  of  the  proceedings  in  the  original  case 
touching  the  location  and  boundaries  of  the  grant,  the  question  arose 
whether  the  state  of  California  had  the  superior  right  by  virtue  of 
its  sovereignty  over  the  tide  and  submerged  lands  in  San  Francisco 
Bay,  or  whether  such  lands  should  be  included  in  the  grants  from 
the  Mexican  or  Spanish  governments.  The  court  was  called  upon 
to  determine  whether  or  not  the  boundary  line  of  the  lands  granted 
to  Peralta  should  or  should  not  be  confined  to  the  high-water  mark 
along  the  bay  and  estuary.  On  this  point  counsel  for  the  petitioner, 
in  his  brief,  says: 

"Oar  contention  here  •  •  •  is  that  Aen  the  decree  of  this  court  de- 
clared the  western  boundary  line  of  the  rancho  of  San  Antonio,  as  defined  In 
the  grant  from  Mexico,  as  being  a  line  along  the  Bay  of  San  Francisco,  it  did 
not  mean  a  line  running  through  the  creeks  and  sloughs  with  which  this 
shore  of  the  bay  from  Contra  Costa  to  Santa  Clara  is  Intersected.  It  did  not 
mean  running  up  those  creeks  and  sloughs,  and  taking  the  banks  of  the  creeks 
and  sloughs,  instead  of  the  shore  of  the  bay,  as  being  the  boundary." 

This  matter  is  here  referred  to  simply  for  the  purpose  of  giving 
a  better  understanding  with  reference  to  the  controversy  between 
the  parties  as  to  the  respective  surveys. 

The  facts  set  forth  in  the  petition  and  demurrer  present  a  case 
which  was  brought  in  1852,  under  the  provisions  of  the  act  of  con- 
gress of  1851,  to  establish  a  claim  to  the  lands  of  the  rancho  of  San 
Antonio  by  virtue  of  a  right  or  title  derived  from  the  Spcmish  and 
Mexican  governments.  The  various  steps  taken  in  said  case  re- 
sulted in  the  decrees  of  this  court  entered  in  1859  and  1871,  and 
culminated  in  the  issuance  of  patents  to  the  claimants  in  1877.  The 
quantity  of  land  claimed  embraced  about  46,685  acres,  and  the 
amount  embraced  in  the  patents  was  only  44,333  acres;  being  2,352 
acres,  or  thereabouts,  less  than  was  included  in  the  survey  made  in 
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1895.  It  will  thns  be  seen  at  a  glance  that  the  present  proceeding 
was  instituted  more  than  40  years  after  the  decree  of  1^9,  upon 
which  petitioner  relies,  was  rendered,  and  about  28  years  after  the 
rendition  of  the  decree  of  1871,  upon  which  the  United  States  rely, 
and  over  20  years  after  the  close  of  the  proceeding  in  the  original 
case  by  the  issuance  of  patents  in  conformity  with  the  decree  of 
this  court  of  1871.  The  patentees,  under  whom  petitioner  claims, 
acquiesced  in  the  correctness  of  the  decree  of  1871,  and  accepted  the 
patents  issued  thereunder  without  objection.  The  proceedings  were, 
so  far  as  the  record  shows,  conducted  in  good  faith,  and  have  re- 
mained unchallenged  for  over  20  years,  during  which  lime  vast  inter- 
ests have  been  acquired  by  other  parties  in  the  lands  not  embraced 
in  the  patents.  Under  such  a  state  of  facts,  it  becomes  api)arent 
that  petitioner  must  necessarily  present  a  dear  case, — one  entirely 
free  from  doubt  as  to  her  legal  and  equitable  rights  in  the  prem- 
ises,— in  order  to  obtain  any  relief.  The  patents,  as  issued,  in  effect 
decide  that  the  lands  described  therein  include  all  the  lands  to 
which  the  claimants  were  entitled  under  the  decree  and  survey.  If 
the  decree  of  1871,  and  the  survey  therein  referred  to,  did  not  em- 
brace all  the  lands  to  which  the  grantors  of  the  petitioner  were  en- 
titled, they  should  have  taken  the  necessary  steps  to  have  the  same 
set  aside  or  modified.  By  the  issuance  of  a  patent,  presumably  at 
their  request,  the  entire  proceedings  were  at  an  end.  The  final  de- 
cree of  this  court  was  enforced,  and  patents  were  issued  in  accord- 
ance therewith.  The  petitioner  could  not  thereafter  invoke  the 
power  of  this  court  to  annul  its  action,  and  to  proceed  under  the 
decree  of  1859,  which  had  been  changed  by  the  decree  of  1871. 

The  magnitude  and  importance  of  the  questions  herein  involved 
will  readily  be  seen  by  a  careful  perusal  of  the  opinions  of  Mr.  Justice 
Field,  of  Hoffman,  ^strict  judge,  and  Sawyer,  circuit  judge,  in  the 
three  cases  of  U.  S.  v.  Flint  (decided  in  1876)  4  Sawy.  42,  87,  Fed.  Cas. 
No.  15,121.  These  were  suil^  in  equity  brought  in  the  United  States 
circuit  court  of  California  to  vacate  certain  patents  issued  by  the 
United  States  upon  confirmed  Mexican  grants,  upon  the  ground  that 
said  patents  were  obtained  by  fraud.  They  were  commenced  19  years 
after  the  final  decree  in  the  United  States  district  court,  and  8  years 
after  the  issuance  of  the  patent  by  the  government.  The  act  of  1851 
is  discussed  at  great  length,  and  a  reference  thereto  is  made,  for  the 
purpose  of  giving  the  views  entertained  as  to  its  proper  construc- 
tion and  eft'ect  by  the  learned  judges  who  participated  in  the  deci- 
sions. This  court  is  not,  however,  called  upon,  under  the  plead- 
ings before  it,  to  djscuss  tiie  merits  of  the  case.  The  question  as  to 
the  sufficiency  of  the  petition  to  require  an  answer  is  alone  involved. 
To  determine  this  question  it  is  only  necessary,  as  before  stated,  to 
inquire  and  decide  whether,  from  the  averments  in  the  petition  and 
the  so-called  demurrer,  the  decree  of  1859  is  the  final  decree  of  this 
court,  and  whether  this  court  has  any  jurisdiction  to  order  a  patent 
to  be  issued  as  prayed  for  by  petitioner.  The  contention  of  petitioner 
is  that  the  decree  of  1859  is  the  final  decree,  and  that  the  court 
was  not  possessed  of  any  jurisdiction  to  thereafter  change  or  alter 
the  same,  and  that,  under  the  provisions  of  section  8  of  the  act  of 
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1866,  it  became  the  duty  of  the  surveyor  general  of  the  United  States 
for  California  to  survey  the  land  as  described  in  said  decree,  and 
that  the  court  had  no  power  or  authority  to  reject  or  disapprove  of 
such  survey,  and  upon  such  survey  it  became  the  duty  of  the  United 
States  to  issue  its  patent  in  accordance  therewith.  An  examination 
of  the  provisions  of  the  statute,  and  of  the  authorities  upon  which 
petitioner  relies,  fails  to  convince  me  of  the  soundness  of  this  con- 
tention. 

Section  13  of  the  act  of  1851  provides,  among  other  things,  that 
all  lands,  the  claims  to  which  shall  be  finally  decided  by  the  dis- 
trict or  supreme  court,  shall  be  deemed,  held,  and  considered  as  part 
of  the  public  domain  of  the  United  States,  and  that: 

"For  all  claims  finally  confirmed  by  the  said  commissioners,  or  by  the  said 
district  or  supreme  court,  a  patent  shall  issue  to  the  claimant  upon  his  pre- 
senting to  the  general  land  office  an  authentic  certificate  of  such  confirmation, 
and  a  plat  or  survey  of  the  said  land,  duly  certified  and  approved  by  the  sur- 
veyor general  of  California,  whose  duty  it  shaU  be  to  cause  aU  private  claims 
which  shaU  be  finally  confirmed  to  be  accurately  surveyed,  and  to  furnish  plats 
of  the  same."    9  Stat  631. 

The  amendatory  act  of  1860  requires. the  surveyor  general,  after 
making  a  survey  in  pursuance  witJi  the  provisions  of  section  13  of 
the  act  of  1851,  to  give  notice  of  such  survey  by  publication.  Sec- 
tion 2  of  this  act  (1860)  provides: 

*That  the  district  courts  of  the  United  States  for  the  Northern  and  Southern 
districts  of  California  are  hereby  authorized,  upon  the  application  of  any  party 
Interested,  to  make  an  order  requiring  any  survey  of  a  private  land  claim  within 
their  respective  districts  to  be  returned  into  the  district  court  for  examination 
and  adjudication,  and  on  the  receipt  of  said  order,  duly  certified  by  the  clerk 
of  either  of  said  courts,  it  shaU  be  the  duty  of  the  surveyor  general  to  transmit 
saJd  survey  and  plat  forthwith  to  the  said  court" 

Section  6  provides: 

'*That  aU  surveys  and  locations  heretofore  made  and  approved  by  the  sur- 
veyor general  of  California,  which  have  been  returned  into  the  said  district 
courts,  or  either  of  them,  or  in  which  proceedings  are  now  pending  for  the 
purpose  of  contesting  or  reforming  the  same,  are  hereby  made  subject  to  the 
provisions  of  this  act"     12  Stat  33. 

Section  8  of  the  act  of  July  23,  1866,  entitled  ^'An  act  to  quiet 
land  titles  in  California,"  upon  which  petitioner  chiefly  relies,  reads 
as  follows: 

**That  in  aU  cases  where  a  daJm  to  land  by  virtue  of  a  right  or  title  derived 
from  the  Spanish  or  Mexican  authorities  has  been  finally  confirmed,  and  a  sur- 
vey and  plat  thereof  shall  not  have  been  requested  within  ten  months  from  the 
passage  of  this  act,  as  provided  by  sections  six  and  seven  of  the  act  of  July 
first,  eighteen  himdred  and  sixty-four,  *To  expedite  the  settlement  of  titles  to 
lands  in  the  state  of  California,*  and  in  all  cases  where  a  like  claim  shall 
hereafter  be  finally  confirmed,  and  a  survey  and  plat  thereof  shall  not  be  re- 
quested, as  provided  by  said  sections  within  ten  months  after  the  passage 
of  this  act,  or  any  final  confirmation  hereafter  made,  it  shall  be  the  duty  of  the 
surveyor  general  of  the  United  States  for  California,  as  soon  as  practicable 
after  the  expiration  of  ten  months  from  the  passage  of  this  act,  or  such  final 
confirmation  hereafter  made,  to  cause  the  lines  of  the  public  surveys  to  be  ex- 
tended over  such  land,  and  he  shall  set  off  in  full  satisfaction  of  such  grant, 
and  according  to  the  lines  of  the  public  surveys,  the  quantity  of  land  confirmed 
in  such  final  decree,  and  as  nearly  as  can  be  done  in  accordance  with  such 
decree."    14  Stat  218.  ^  , 
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What  is  the  jnrisdiction,  extent,  and  power  of  the  district  court 
and  of  the  surveyor  general  under  the  provisions  of  these  acts? 
At  the  time  of  the  rendition  of  the  decree  of  1859,  grave  doubts 
existed  as  to  whether  or  not  the  district  court  had  the  power  under 
that  act  to  reject  or  approve  the  survey  required  to  be  made  by  the 
surveyor  general  for  California.  With  reference  to  the  act  of  1851 
numerous  authorities  have  been  cited  by  the  respective  counsel, 
a  few  of  which  will  be  noticed: 

In  U.  S.  V.  Fossatt,  21  How.  445,  4(50,  16  L.  Ed.  185,  where  this 
court,  presided  over  by  the  learned  district  judge  who  rendered 
the  decrees  under  consideration  in  the  present  case,  had,  in  con- 
formity with  the  directions  of  the  decree,  declared  the  external 
lines  on  three  sides  of  the  tract  claimed,  leaving  the  other  line  to  be 
completed  by  a  survey  to  be  made,  and  from  this  decree  the  appeal 
was  taken,  the  supreme  court  said: 

"It  is  asserted  on  the  part  of  tbe  appellants  that  the  district  court  has  no 
means  to  ascertain  the  specific  boundaries  of  a  coxifirmed  claim,  and  no  power 
to  enforce  the  execution  of  its  decree,  and  consequently  cannot  proceed  further 
in  the  cause  than  it  has  done.  The  thirteenth  section  of  the  act  of  3d  March, 
1861,  makes  it  the  duty  of  the  surveyor  general  to  cause  all  private  claims 
which  shaU  he  finally  confirmed  to  be  accurately  surveyed,  and  to  furnish  plats 
of  the  same.  It  was  the  practice  under  the  acts  of  1824  and  1828  (4  Stat.  52, 
284)  for  the  court  to  direct  their  mandates  specifically  to  the  surveyor  desig- 
nated in  those  acts.  And  in  the  case  Ex  parte  Slbbald  v.  U.  S.,  12  Pet  488, 
9  L.  Ed.  1167.  the  duty  of  the  surveyor  to  fulfiU  the  decree  of  the  court,  and 
the  power  of  the  court  to  enforce  the  discharge  of  that  duty,  are  declared  and 
maintained.  The  duties  of  the  surveyor  begin  under  the  same  conditions^  and 
are  declared  in  similar  language,  in  the  acts  of  1824,  1825,  and  of  1851.  The 
opinion  of  the  court  is  that  the  power  of  the  district  court  over  the  cause, 
under  the  acts  of  congress,  does  not  terminate  untU  the  Issue  of  a  patent  con- 
formably to  the  decree." 

In  June,  1859,  Judge  Hoffman,  in  U.  S.  v.  Folsom,  7  Sawy.  002, 
612-^17,  Fed.  Cas.  No.  15,127,  was  again  called  upon  to  pass  upon 
the  question.    In  his  opinion  he  states: 

"A  decree  having  been  entered  at  a  former  term  confirming  the  claim  in  this 
case  according  to  the  boundaries  mentioned  In  the  grant,  the  appeal  therefrom 
was,  by  consent  of  the  district  attorney,  acting  under  the  instructions  of  the 
attorney  general,  dismissed.  A  motion  is  now  made  that  the  survey  he 
brought  into  court,  to  be  examined  and  passed  upon,  and  that  a  final  decree 
be  entered  confirming  to  the  claimants  the  lands  so  surveyed.  This  motion 
is  made  that  the  court  may  exercise  the  jurisdiction  which,  by  the  recent 
decision  of  the  supreme  court  in  the  case  of  U.  S.  ▼.  Fossatt,  21  How.  445,  16 
L.  Ed.  185,  it  is  supposed  to  possess." 

He  then  reviewed  at  great  length  the  opinion  of. the  supreme 
court  in  that  case.  His  views  in  regard  thereto  are  interesting  and 
instructive.    Among  other  things,  he  said: 

'*That  the  supreme  court  have,  in  their  opinion,  laid  down  principles  geni- 
ally applicable  to  all  cases,  I  thlnlc.  Is  evident.  Ih  the  first  place,  they  discuss 
and  decide  the  point  whether  this  court  has,  by  the  act  of  1851,  any  authority 
to  decide  questions  of  extent,  location,  and  boundary.  Such  questions,  they 
declare,  may  be  'essential  in  determining  the  validity  of  a  claim,*  and  the 
power  to  decide  upon  'validity*  involves  the  power  to  decide  upon  aU  questions 
of  boundary.  •  •  •  I  therefore  think  that  in  all  cases  where  a  decree  of 
confirmation  has  l)een  entered,  and  a  survey  under  It  has  been  made,  on  which 
a  patent  is  about  to  issue,  which  survey  is  objected  to  as  erroneous,  it  is  the 
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duty  of  the  court  to  direct  the  survey  to  be  returned  to  it,  that  It  may  hear  and 
determine  the  questions  of  location  and  boundary  which  may  be  raised.'* 

So  much  for  the  act  of  185L  We  now  direct  our  attention  to 
the  views  expressed  by  the  conrts  with  respect  to  the  amendatory 
act  of  1860: 

In  U.  S.  V.  Halleck,  1  WaU.  439,  454,  17  L.  Ed.  664,  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  after  referring  to  the 
case  of  U.  S.  v.  Fossatt,  and  to  the  fact  that  the  district  court  had 
ordered  the  new  survey  to  be  returned  into  court,  and  that  proceed- 
ings in  regard  thereto  were  peijiding  at  the  time  of  the  passage  of 
the  act  of  June  14, 1860,  speaking  with  reference  to  said  act,  said : 

"Whatever  question  might  be  raised  as  to  the  Jurisdiction  of  the  district 
court  to  supervise  the  survey  previous  to  that  act,  there  can  be  none  since  its 
passage.  That  act  applies  not  merely  to  surveys  subsequently  made,  but  also 
to  such  surveys  as  had  been  previously  made  and  approved  by  the  surveyor 
general,  and  returned  into  the  district  court  upon  objections  to  their  correct- 
ness." 

In  the  Fossat  or  Quicksilver  Mine  Case,  2  Wall.  649,  712,  17 
L.  Ed.  739,  objections  were  made  to  the  survey  and  location  on 
the  ground,  among  others,  that  the  proceedings  under  the  act  of 
1860  were  not  judicial,  but  purely  executive  and  ministerial.  It 
was  therefore  contended  that  the  appeal  from  the  order  or  the  de- 
cree of  the  district  court  regulating  the  survey  and  location  ought 
not  be  entertained,  because  the  court  could  only  determine  the 
validity  of  the  grant,  leaving  its  survey  and  location  to  the  ex- 
ecutive department  of  the  government  Mr.  Justice  Nelson,  in  de- 
livering the  opinion  of  the  court,  in  reply  to  these  propositions  said: 

**We  need  only  refer  to  the  opinion  of  this  court  In  the  present  case  the 
second  time  it  was  before  us,  as  presenting  a  conclusive  refutation  of  these 
several  positions.  The  fundamental  error  in  the  argumoit  is  in  assuming  that 
the  survey  and  location  of  the  land  confirmed  are  not  proceedings  under  the 
control  of  the  court  rendering  the  decree,  and  hence  not  a  part  of  the  judicial 
action  of  the  court.  These  proceedings  are  simply  in  execution  of  the  decree, 
which  execution  is  as  much  the  duty  of  the  court,  and  as  much  within  its 
competency,  as  the  hearing  of  the  cause  and  the  rendition  of  its  judgment, — 
as  much  so  as  the  execution  of  any  other  judgment  or  decree  rendered  by  the 
court.  This  power  has  been  exercised  by  the  court  ever  since  the  Spanish  and 
French  land  claims  were  placed  under  its  jurisdiction.  ♦  ♦  *  The  powers 
of  the  surveyor  general  under  these  acts  were  as  extensive  and  as  well  defined 
as  under  the  act  of  1851.  The  act  of  1860  did  not  enlarge  or  in  any  way  affect 
his  powers.    They  remahied  the  same  as  before." 

With  the  view  I  take  of  the  averments  in  the  pleadings  herein, 
I  deem  it  unnecessary  to  discuss  at  any  length  the  provisions  of 
section  8  of  the  act  of  1866,  because,  if  the  decree  of  1859  is  not 
the  final  decree,  that  act  has  no  application  to  the  proceedings 
herein.  If  the  court  retained  jurisdiction  under  the  acts  of  1851, 
1860,  and  1864,  up  to  the  time  of  the  decree  of  1871,  and  thereafter 
until  the  patent  was  issued,  that  fact  disposes  of  the  motion  made 
by  the  petitioner.  The  act  of  1866  is  not,  and  could  not  be,  ap- 
plicable to  this  case,  except  upon  the  theory  of  the  petitioner,  that 
the  decree  of  1859  is  the  final  decree,  and  that  no  survey  was  made 
thereunder  until  1895,  whereas  the  record  shows,  as  averred  in  the 
pleading  of  the  United  States,  that  the  decree  of  1859  was  supple- 
mented and  modified  upon  application  of  parties  interested  in  some 
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of  the  lands  embraced  therein  by  the  decree  of  1871.  The  act  of 
congress  of  1866  may  be  more  general  in  its  character,  scope,  and 
effect  than  the  previous  acts.  It  will  be  observed,  however,  that  the 
act  does  not  repeal  the  provisions  of  the  act  of  1851,  or  of  the 
amendatory  act  of  1860,  or  of  the  act  of  1864. 

But  if  it  should  be  conceded*  that  petitioner's  contention  is  true, 
viz.  that  this  court  had  no  jurisdiction,  power,  or  authority  over 
the  survey  under  the  act  of  1866,  and  that  the  land  department  was 
thereby  vested  with  the  exclusive  jurisdiction  to  judicially  determine 
whether  or  not  the  survey  of  1895  conformed  to  the  decree  of  1859, 
the  question  would  then  arise  whether  this  court  has  any  juris- 
diction in  the  present  proceedings  to  compel  the  commissioner  of  the 
general  land  office,  the  secretary  of  the  interior,  or  the  executive 
department  of  the  government,  to  cause  a  patent  to  be  issued  in 
conformity  therewith.  Certainly  not.  If  this  court  had  no  power 
to  decide  questions  of  locality  and  survey,  and  the  land  department 
was  vested  with  exclusive  jurisdiction  in  regard  thereto,  how  could 
this  court  in  the  present  proceeding  set  aside  the  rulings  in  the  land 
department  refusing  to  grant  a  patent  in  conformity  with  the  sur- 
vey made  in  1895?  There  are  ao  provisions  in  the  act  of  1866  to 
compel  the  commissioner  of  the  general  land  office  or  the  secretary 
of  the  interior  to  approve  the  survey  if  it  is  deemed  to  be  erroneous, 
or  to  give  it  any  effect  whatever  if  it  is  disapproved  of  for  good  rea- 
sons. For  aught  that  appears  in  the  petition,  the  survey  of  1895 
might  have  been  rejected  because  it  did  not,  in  the  opinion  of  the 
land  department,  conform  to  the  decree;  or  the  patent  then  applied 
for  may  have  been  refused  because  the  decree  of  the  district  court 
of  1859  was  not  the  final  decree,  and  that  the  decree  of  1871  had 
been  enforced  by  the  issuance  of  patents  in  conformity  therewith, 
and  that  the  questions  of  title  and  boundaries  of  the  grant  were 
^hereby  finally  disposed  of.  No  case  has  been  cited  by  petitioner's 
counsel  that  would  authorize  this  court  to  order  the  government  or 
the  officers  of  the  land  department  to  issue  a  patent  in  accordance 
with  that  survey.  None  having  been  found,  it  will  be  presumed  that 
none  exists.  K  the  patents  issued,  in  pursuance  of  and  in  con- 
formity with  the  decree  of  this  court  in  1871,  approving  the  survey 
made  by  the  surveyor  general,  are  (as  hereinbefore  declared  to  be) 
valid,  then  it  necessarily  follows  that  the  relief  asked  for  cannot  be 
granted. 

In  De  Guyer  v.  Banning,  167  U.  S.  723,  736,  17  Sup.  Ct.  937,  42  L. 
Ed.  340,  et  seq.,  which  was  an  independent  action  in  ejectment,  the 
plaintiffs  offered  in  evidence  in  support  of  their  title  a  patent  which 
did  not  grant  lands  that  were  excluded  from  the  surveyed  claim,  and 
contended  that  they  had  the  right  to  go  behind  both  the  survey  and 
patent,  and  recover  the  possession  of  the  lands  so  excluded,  the 
same  as  they  would  have  had  the  right  to  do  if  the  lands  had  been 
included  in  both  the  survey  and  the  patent.  The  court,  with  refer- 
ence to  this  contention,  said: 

"Inour  opinion,  If  those  who  obtained  the  decree  of  confirmation  objected  to 
the  survey  as  not  being  In  conformity  with  that  decree,  their  objection  should 
have  been  made  known  to  the  district  court  before  the  survey  was  transmitted 
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to  the  general  land  office,  or  at  least  before  it  was  acted  upon  and  made  the  ba- 
sis of  a  patent,  l^e  patent  was  not  Issued  until  nearly  a  year  after  the  survey 
was  made  and  certlfled.  Under  the  act  of  1851,  it  was  within  the  power  of  the 
district  court  to  have  required  a  survey  in  exact  conformity  with  its  decree.  Its 
Jurisdiction  over  the  subject  did  not  end  with  the  decree.  The  surveyor  gen- 
eral was  required  by  the  statute  (section  13)  to  cause  an  accurate  survey  to  be 
made  of  all  private  claims  finally  confirmed  under  the  act  of  1851,  and  to  furnish 
plats  of  the  same.  If  he  misinterpreted  the  decree;  if  he  made  an  inaccurate 
survey,  and  excluded  from  it  lands  that  were  confirmed  to  the  original  claim- 
ants,— ^the  court  had  authority  to  compel  the  proper  execution  of  its  decree." 

After  referring  to  many  decisions  of  the  supreme  court  upon  this 
subject,  the  court  said: 

"We  are  of  opinion  that  while  it  may  be  true,  in  some  cases,  that  an  action 
to  recover  possession  of  lands  confirmed  to  a  claimant  under  the  act  of  1851 
can  be  maintained  before  a  patent  is  issued,  yet  a  patent  issued  avowedly  In 
execution  of  such  decree  was  conclusive  between  the  United  States  and  the 
claimants,  and,  until  canceled,  it  alone  determines,  in  an  action  to  recover  pos- 
session, the  location  of  the  lands  that  passed  under  the  decree," 

— ^And  thereafter  discussed  at  great  length  the  effect  of  a  patent,  to 
which  opinion  reference  is  here  made,  and  to  the  authorities  there 
cited. 

See,  also,  De  Guyer  v.  Banning,  91  Cal.  400,  402,  27  Pac.  761,  and 
authorities  there  cited. 

In  Chipley  v.  Farris,  45  Cal.  527,  538,  which  involved  the  title  to 
lands  alleged  to  have  been  covered  by  a  Mexican  grant,  and  in  re- 
spect to  which  there  were  proceedings  under  the  act  of  congress  of 
March  3, 1851,  it  was  contended  on  one  side  that  the  patent  was  con- 
clusive upon  all  points  of  the  case,  and  put  an  end  to  all  questions 
of  lines  and  boundaries.  On  the  other  side  it  was  insisted  that  the 
confirmation  of  the  claim  gave  the  claimant  a  perfect  title,  and 
that  he  could  not  be  devested  of  title  to  any  lands  embraced  in  the 
decree  of  confirmation  by  a  patent  that  excluded  a  portion  of  them. 
In  answering  these  contentions  the  court  said: 

"A  patent  Issued  under  the  act  of  1851  is,  as  has  often  been  held  by  this 
court,  the  final  act  in  proceeding  histituted  for  the  confirmation  of  the  claim 
of  the  patentee  to  land  which  had  been  granted  by  the  former  goyernment,  and 
for  the  segregation  of  such  land  from  the  public  lands  of  the  United  States; 
and  it  is  a  record  which  binds  both  the  government  and  the  claimant,  and 
cannot  be  attacked  by  either  party,  except  by  direct  proceedings  instituted 
for  that  purpose.  Leese  v.  Clark,  18  Gal.  535.  While  it  stands,  the  claimant, 
or  those  deriving  title  through  him,  will  not  be  permitted  to  aver  that  the 
3laim  comprised  other  or  different  lands  from  those  mentioned  in  the  patent. 
Such  being  the  nature  and  effect  of  the  patent,  the  evidence  offered  by  the  ^ 
plaintiffs  to  prove  that  the  patent  was  void  was  properly  excluded.  It  is 
unnecessary,  in  order  to  give  effect  to  a  patent,  to  show  an  acceptance  of  it 
by  the  patentee.  The  general  rule  is  that  a  patent  takes  effect  upon  its  being 
issued,  and  it  is  unnecessary  to  show  a  delivery  to  or  an  acceptance  by  the 
patentee.  ♦  ♦  ♦  It  is  contended  by  the  plaintiffs  that  the  survey,  which 
Is  Incorporated  into  the  patent,  does  not  accord  with  the  decree  of  confirmation, 
and  that  they  are  entitled  to  rely  upon  the  decree — which  is  also  incorporated 
into  the  patent— for  title  to  lands  within  the  decree,  but  not  within  the  survey. 
This  position  cannot  be  maintained  consistently  with  the  views  already  ex- 
pressed as  to  the  nature  and  effect  of  the  patent.  The  patent  purports  to 
convey  the  lands  described  in  the  survey,  and  its  scope  cannot  be  extended, 
nor,  on  the  other  hand,  can  it  be  limited,  by  showing  that  the  decree  comprised 
a  greater  or  less  area  than  the  survey.  Nor  can  the  claimant,  after  admitting, 
as  he  must,  the  conclusive  effect  of  the  patent,  make  out  title  to  lands  not 
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conveyed  by  the  patent,  by  the  production  of  the  proceedings  which  cnlmimited 
in  the  patent  The  patent,  while  it  remains  In  force,  conclusively  determines 
what  lands  the  claimant  was  entitled  to  under  his  claim  and  the  decree  of 
confirmation.  The  claimant  can  neither  reform  the  patent,  nor  show  that  it 
is  in  any  respect  incorrect,  in  an  action  of  ejectment." 

The  merits  of  this  case  have  been  settled  by  the  final  decree  of 
this  court,  and  the  patents  issued  in  conformity  therewith.  If  the 
present  motion  conld  be  sustained,  and  a  new  order  made  in  disre- 
gard of  the  final  decree  of  this  court,  it  would  open  up  a  new  field  of 
inquiry,  and  create  future  litigation  that  would  be  endless.  As 
was  said  by  Mr.  Justice  Field  in  U.  S.  v.  Mint,  supra: 

"Of  course,  under  such  a  system  of  procedure,  the  settlement  of  land  titles 
in  the  state  would  be  postponed  indefinitely,  and  the  industries  and  improve- 
ments which  require  for  their  growth  the  assured  possession  of  land  would  be 
greatly  paralyzed." 

The  obligations  resting  upon  the  government  concerning  the  Mex- 
ican and  Spanish  grants  are  purely  political  in  their  character,  and 
are  settled  and  discharged  in  such  manner  and  upon  such  terms 
as  they  deem  expedient.  To  quote  the  opinion  of  Mr.  Justice  Field 
in  Beard  v.  Federy,  3  Wall.  478,  492, 18  L.  Ed.  88: 

"By  the  act  of  March  8,  1851,  they  have  declared  the  manner  and  the  terms 
on  which  they  will  discharge  this  obligation.  They  have  there  established  a 
special  tribunal,  before  which  ail  claims  to  land  are  to  be  investigated;  required 
evidence  to  be  presented  respecting  the  claims;  appointed  law  officers  to  ap- 
pear and  contest  them  on  behalf  of  the  government;  authorized  appeals  from 
the  decisions  of  the  tribunal,  fl^t  to  the  district,  and  then  to  the  supreme, 
court;  and  designated  officers  to  survey  and  measure  off  the  land  when  the 
validity  of  the  claims  is  finally  determined.  When  informed,  by  the  action 
of  Its  tribunals  and  officers,  that  a  dalm  asserted  is  valid  and  entitled  to 
recognition,  the  government  acts,  and  issues  Its  patent  to  the  claimant.  This 
instrument  is  therefore  record  evidence  of  the  action  of  the  government  upon 
the  title  of  the  claimant.  By  it  the  government  declares  that  the  claim  asserted 
was  valid  under  the  laws  of  Mexico;  that  it  was  entitled  to  recognition  and 
protection  by  the  stipulations  of  the  treaty,  and  might  have  been  located  un- 
der the  former  government,  and  is  correctly  located  now,  so  as  to  embrace  the 
premises  as  they  are  surveyed  and  described.  As  against  the  government, 
this  record,  so  long  as  it  remains  unvacated,  is  conclusive.  And  it  is  equally 
conclusive  against  parties  claiming  under  the  government  by  title  subsequent 
It  is  in  this  effect  of  the  patent  as  a  record  of  the  government  that  its  security 
and  protection  chiefly  lie." 

The  presumption  of  the  law  always  is  that  the  officers  of  the 
executive  department  of  the  government,  who  are  specially  charged 
with  the  supervision  of  matters  in  relation  to  the  issuance  of  pat- 
ents, did  their  duty;  and  if,  under  any  circumstances,  their  action 
can  be  sustained,  it  must  be  presumed  that  such  circumstances 
existed.  I  am  of  opinion  that  it  is  the  duty  of  this  court,  under 
the  facts  herein  presented,  to  decline  to  review  the  action  of  the  ex- 
ecutive department  in  refusing  to  issue  a  patent  under  the  survey 
of  1895,  and  to  decline  to  grant  the  motion  of  petitioner  to  compel 
them  so  to  do.  The  affirmative  facts  set  forth  in  tl^e  demurrer 
constitute  a  complete  defense  and  bar  to  the  relief  prayed  for  by 
petitioner.  The  entire  matter  is  res  judicata.  From  the  views 
herein  expressed,  and  conclusions  reached,  it  necessarily  follows 
that  the  demurrer  should  be  sustained,  and  the  petition  dismissed. 
It  is  80  ordered. 
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MALCOMSON  V.  WAPPOO  MILLS  et  aL 

Bx  parte   PEOPLE'S  NAT.   BANK. 

(Circuit  Court,  D.  South  Carolina,    February  1,  1900.) 

2.  CoBPOBATiONa— Rights  of  Thikd  Parties  Dbaliko  with  Offickms— Divbr- 
BioN  OF  Funds.  ,      ,     , 

A  bank  wblch  held  the  individual  note  of  the  president  of  a  business 
corporation  received  a  payment  thereon  by  his  direction  from  a  debtor  of 
the  corporation.  The  president  was  sole  manager  of  the  corporation,  and 
the  owner  of  the  greater  part,  if  not  all,  of  its  stodE,  and  treated  its  busi- 
ness and  property  as  his  own,  without  objection  from  any  one.  Held^  that 
the  bank  was  entitled  to  retain  such  payment  without  prejudice  to  its 
right  to  receive  a  dividend  equally  with  other  creditors,  upon  a  claim  It  held 
against  the  corporation,  from  a  receiver  appointed  to  wind  up  its  affairs 
in  insolvency. 

Si  Samb— Irsolvbkot— Ihterbst  on  Claims. 

The  receiver  of  an  insolvent  corporation,  who  has  properly  withheld 
payment  of  a  dividend  to  a  creditor  until  he  could  obtain  the  instructions 
of  the  court,  is  not  personally  liable  for  interest  thereon;  but,  If  he  still 
has  In  his  hands*  funds  of  the  corporation,  interest  may  properly  be  allow- 
ed and  paid  therefrom  to  place  the  creditor  on  an  equality  with  others. 

In  Equity.    On  application  of  receiver  for  instructions. 

Janoies  Simons,  for  receiver. 
W.  0.  Miller,  for  petitioner. 

SBIONTON,  Circuit  Judge.  This  case  comes  up  on  a  report  of 
the  receiver  asking  instructions  of  the  court.  Among  the  claims 
presented  against  the  receiver  is  fliat  of  the  People's  National 
Bank,  as  holder  of  the  bonds  of  the  Wappoo  Mills,  collateral  security 
for  a  note  of  0.  C.  Pinckney,  Jr.,  of  f 8,500.  Under  the  order  of 
distribution  in  this  case  a  dividend  of  f2,572.98  is  payable  on  these 
bonds  so  held  by  the  People's  National  Bank.  The  receiver  asks  the 
instruction  of  the  court  under  the  circumstances  hereafter  stated. 
C.  C.  Pinckney,  Jr.,  was  indebted  to  the  People's  National  Bank  in 
two  notes.  One  note  was  for  f  8,500,  secured  by  bonds  of  the  Wappoo 
Mills  as  collateral.  The  other  note  was  for  f  1,600,  secured  by  col- 
laterals also,  but  of  a  different  character.  Mr.  Phickney  was  the 
manager  and  sole  owner  of  the  Wappoo  Mills,  a  corporation.  In 
July,  1897,  the  Wappoo  Mills,  through  C.  C.  Pinckney,  Jr.,  contract- 
ed to  sell  to  the  Etiwan  Company,  another  corporation,  1,500  tons 
ground  rock  at  a  certain  price.  Mr.  Sloan,  the  president  of  the 
Etiwan  Company,  says  that  when  this  contract  was  made  the  con- 
dition precedent  was  that  ^50  cents  of  the  price  of  each  ton  of  ground 
rock  should  be  paid  by  the  Etiwan  Company  towards  the  payment 
of  the  debt  due  by  C.  C.  Pinckney,  Jr.,  to  the  People's  National 
Bank.  Mr.  Pinckney  denies  that  this  was  a  condition  precedent 
to  the  contract  of  sale,  but  he  says  that  he  had  promised  to  do 
this,  and  had  assented  to  the  payment.  Some  time  afterwards, 
in  a  conference  with  the  president  of  the  People's  National  Bank 
as  to  the  renewal  of  his  f  1,500  note,  he  referred  to  and  confirmed 
the  action  of  the  Etiwan  Company,  in  paying  to  the  bank  at  the 
rate  of  60  cents  per  ton  on  all  ground  rock  delivered  to  the  Ells^an 
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Company  under  this  contract.  The  sum  so  paid  .was  |545.  This 
sum  was  applied  by  the  bank  to  the  f  1,500  note.  When  the  dividend 
was  declared,  application  was  made  to  the  receiver  for  the  dividend 
payable  on  the  bonds  of  the  Wappoo  Mills  held  by  the  People's 
National  Bank.  The  receiver  had  in  his  hands  a  claim  against 
the  Etiwan  Company  for  ground  rock  delivered  under  the  contract, 
— 1,094  tons  of  the  1,500  tons.  Having  been  informed  that  |545 
of  the  purchase  money  had  been  paid  to  the  People's  National  Bank, 
he  did  not  feel  himself  authorized  to  pay  the  dividend  to  the  bank 
until  this  f 545  was  paid  to  him,  or  in  some  way  accounted  for. 
This  was  his  proper  course.  When  the  matter  was  explained  to 
him,  and  he  ascertained  that  money  due  to  the  Wappoo  Mills  was 
paid  on  a  debt  due  by  0.  C.  Pinckney,  Jr.,  individually,  the  receiver 
did  not  feel  that  he  had  authority  to  pass  upon  the  validity  of  this 
action,  nor  to  decide  upon  the  right  of  Mr.  Pinckney  to  direct  this 
diversion  of  a  debt  due  to  the  Wappoo  Mills.  In  this,  too,  he  acted 
with  propriety.  On  this  he  asks  the  instruction  of  the  court  When 
he  reported  the  matter,  the  special  master  was  fnstructed  to  take 
and  report  testimony  regarding  it.  The  result  of  the  testimony 
is  stated  above.  Counsel  have  been  heard,  and  their  argument, 
with  the  testimony,  has  been  considered. 

There  can  be  no  doubt  that  either  before  the  contract  of  sale 
was  consummated,  or  during  its  progress,  or,  it  may  be,  after  it 
was  made,  Mr.  Pinckney  agreed  that  50  cents  on  the  price  of  each 
ton  of  ground  rock  delivered  should  be  paid  in  reduction  of  his  debt 
to  the  People's  National  Bank;  that  this  payment  was  made  by 
the  Etiwan  Company  to  the  bank;  and  that  Mr.  Pinckney  ratified, 
confirmed,  and  recognized  it.  The  sole  question  is  as  to  his  right 
to  do  this.  Mr.  Pinckney  was  the  sole  manager  of  the  Wappoo 
Mills;  if  not  the  only  stockholder,  the  owner  of  the  largest  part 
of  its  stock.  He  managed  its  affairs  as  if  they  were  his  own,  and 
it  is  impossible  to  extricate  them  from  his  personal  affairs.  He 
exercised,  without  objection  from  any  one,  the  right  to  use  the 
property  and  funds  of  the  Wappoo  Mills  as  his  own.  Under  these 
circumstances  the  Etiwan  Company  and  the  bank  had  the  right 
to  deal  with  him  on  this  footing.  His  direction  as  to  the  payment 
of  the  price  of  the  rock  bound  the  Wappoo  Mills,  and  it  is  a  good 
credit  on  the  account  due  by  the  Etiwan  Company  to  the  Wappoo 
Mills.  But  the  receiver  would  not  have  been  safe  in  so  treating  it, 
except  under  the  instructions  of  the  court  in  this  case.  The  bank 
appropriated  the  money  received  from  the  Etiwan  Company  to 
the  |1,500  note,  instead  of  the  f  8,500  note.  In  the  absence  of  any  di- 
rection upon  this  matter  by  its  debtor,  it  had  the  right  to  make  the 
appropriation,  both  notes  having  collaterals  as  security.  The  re- 
ceiver will,  therefore,  pay  to  the  People's  National  Bank  the  divi- 
dend to  which  it  is  entitled  on  the  bonds  of  the  Wappoo  Mills  held 
and  presented  by  it,  without  deduction. 

The  counsel  for  the  bank  ask  for  interest  on  this  dividend  from 
the  time  when  it  was  payable.  Interest  in  cases  of  this  kind  is 
allowed  by  way  of  damages,  or  is  the  compensation  paid  for  the 
use  of  the  money  detained,  when  such  use  has  been  or  could  have  been 

Digitized  by  LjOOQIC 


BRUNSWICK   TERMINAL   CO.  V.  NATIONAL    BANK. 


635 


made.  1^  the  present  case  the  receiver  was  right  in  seeking  in- 
structions of  the  court,  and  the  delay  which  has  occurred  is  in- 
cidental to  all  litigation.  Thomas  v.  Car  Co.,  149  U.  S.  116,  117, 
13  Sup.  Ct.  824,  37  L.  Ed.  663.  The  receiver  did  not  and  could  not 
have  used  the  money;  so  he  is  not  liable  personally  for  any  in- 
terest But,  if  he  has  in  his  hands  any  funds  still  liable  for  the 
debts  of  the  Wappoo  Mills,  the  bank  is  entitled  to  interest  on  its 
claim  from  the  time  of  its  demand.  In  no  other  way  could  it  be  put 
upon  a  footing  with  other  creditors  who  received  their  dividends. 
Armstrong  v.  Bank,  133  U.  S.  433,  10  Sup.  Ct.  450,  33  L.  Ed.  747; 
People  V.  E.  Remington  &  Sons,  126  N.  T.  679»  28  N.  E.  249. 


BRUNSWICK  TERMINAL  00.  et  aL  v.  NATIONAL  BANE  OP  BALTI- 

MORS). 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  293. 

1  STATirnB  OF  Limit ATiOHs— What  Law  Governs. 

Code  Qa.  1882,  §  2916  (Code  1896,  f  8766),  providing  that  all  snlts  for  the 
enforcement  of  rights  accruing  to  Individuals  under  statutes,  ''acts  of  In- 
corporation," or  by  operation  of  law,  shall  be  brought  wltbin  20  years 
after  the  right  of  action  accrues,  and  not  the  statute  of  limitations  in 
Maryland,  applies  jto  an  action  In  Maryland  against  a  stockholder  in  a 
Gteorgia  corporation  to  enforce  his  liability  as  stockholder  as  created  by 
the  charter  of  the  corporation,  within  the  rule  that,  where  a  statutory  lia- 
bility is  sought  to  be  enforced,  and  the  statute  prescribes  the  period  of 
limitation,  the  law  of  the  forum,- where  contrary  thereto,  does  not  govern. 
SL  Fbdbral  Coubts— FoiiifOWiNo  Decision  of  State  Coubts. 

A  federal  court  will  follow  the  construction  given  by  the  supreme  court 
of  a  state  to  a  statute  of  limitations  of  that  state. 
Brawley,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

Henry  W.  Williams  (Goodyear  &  Kay  and  Williams  &  Williams, 
on  the  brief),  for  appellants. 

D.  K  Este  Fisher  and  Allan  McLane  (William  A.  Fisher  and 
James  L.  McLane,  on  the  brief),  for  appellee. 

Before  GOFF,  Cirr^uit  Judge,  and  BRAWLEY  and  WADDILL, 
District  Judges. 

WADDILIi,  District  Judge.  This  is  an  appeal  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the  district  of  Maryland 
dismissing  the  bill  in  equity  filed  in  that  court  by  the  appellants 
against  the  appellee.  88  Fed.  607.  The  bill  was  filed  by  the  appel- 
lants, creditors  of  the  Brunswick  State  Bank  of  Georgia,  on  their  own 
behalf  and  on  behalf  of  such  other  creditors  as  might  intervene  against 
the  appellee,  the  National  Bank  of  Baltimore,  alleged  to  be  liable 
as  a  stockholder  in  the  Brunswick  State  Bank.  The  Brunswick 
State  Bank  was  incorporated  by  an  act  of  the  Georgia  legislature 
of  October  24,  1881,  and  discontinued  business,  being  insolvent, 
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on  the  25th  of  May,  1893.    By  its  charter  (section  9,  p.  622,  Laws  1889) 
it  is  provided: 

"That  said  corporation  shaU  be  responsible  to  its  creditors  to  the  extent  of 
its  property  and  assets,  and  the  stockholders^  in  addition  thereto,  shall  be  In- 
dividually liable,  equally  and  ratably,  and  not  one  for  the  other,  as  sureties 
to  the  creditors  of  such  corporation,  for  all  contracts  and  debts  of  the  said 
corporation,  to  the  extent  of  the  amount  of  thehr  stock  therein,  at  the  par 
value  thereof,  respectively,  at  the  time  the  debt  was  created.  In  addition  to  the 
amount  invested  in  such  shares." 

Code  Ga.  1882,  §  1496,  further  provides: 

"When  a  stockholder  in  any  bank  or  other  corporation  is  Individually  liable 
under  its  charter,  and  shall  transfer  his  stock,  he  shall  be  exempt  from  such  a 
liability,  unless  he  receives  a  written  notice  from  a  creditor,  within  six 
months  after  such  transfer,  of  his  intention  to  hold  him  liable:  provided,  he 
shall  give  notice  for  once  a  month,  for  six  months,  of  such  transfer,  imme- 
diately thereafter,  in  two  newspapers  in  and  nearest  the  places  where  said 
institution  shall  keep  its  principal  office." 

The  appellee  was  at  one  time  a  stockholder  of  the  Brunswick 
State  Bank  of  Georgia,  and,  upon  transfer  of  its  stock,  failed  to 
comply  with  the  statutory  provisions  last  set  forth,  and  appellants 
claim  that  it  has  incurred  the  stockholders'  liability  provided  for 
in  the  charter  hereinbefore  recited,  and  is  liable  to  them  in  this 
suit. 

In  the  lower  court  the  appellee  appeared,  and  filed  its  answer^ 
setting  up,  among  other  defenses,  that  of  the  statute  of  limitations, 
and  insisted  that  the  case  was  governed  by  the  Maryland  statute 
of  limitations,  applicable  to  actions  of  assumpsit  or  actions  of  debt 
on  simple  contracts  (Code  Md.  [Pub.  Gen.  Laws]  art.  57,  §  1),  which 
requires  the  suit  in  such  cases  to  be  commenced  within  three  years 
from  the  time  the  right  of  action  accrues.  The  appellants,  com- 
plainants in  the  lower  court,  demurred  to  the  plea  of  the  statute 
of  limitations  thus  set  up,  and  elected  to  stand  upon  the  demurrer, 
and  the  case  turned  upon  that  question  solely,  the  court  overruling 
the  demurrer  to  said  plea,  and  dismissing  the  bill. 

The  single  question  to  be  determined  in  this  case  is  whether  the 
statute  of  limitations  of  the  state  of  Maryland  or  of  the  state  of 
Georgia  applies  to  the  claim  sued  on.  The  merits  of  the  case  were 
not  touched  upon  by  the  decision  of  the  lower  court,  and  it  is  not 
the  purpose  of  this  court  to  express  any  opinion  thereon.  It  is  a 
general  rule,  too  well  settled  to  admit  of  serious  controversy  at 
this  late  day,  that  the  remedies,  as  distinguished  from  the  rights 
of  the  parties,  are  determined  by  the  law  of  the  forum,  and  that 
the  statutes  of  limitations  are  part  of  the  remedy,  and  not  of  the 
laws  affecting  rights.  McElmoyle  v.  CJohen,  13  Pet.  312,  327,  10 
L.  Ed.  177;  Bank  v.  Eldred,  130  U.  S.  693,  696,  9  Sup.  Ct  690,  32 
L.  Ed.  1080;  Telegraph  Co.  v.  Purdy,  162  U.  S.  329,  339,  16  Sup. 
Ct  810,  40  L.  Ed.  986;  Willard  v.  Wood,  164  U.  S.  502,  5fi0,  17  Sup. 
Ct.  176,  41  L.  Ed.  531;  Townsend  v.  Jemison,  9  How.  407,  13  L.  Ed. 
194;  Railway  Co.  v.  Wyler,  158  U.  S.  285,  289,  15  Sup.  Ct.  877,  39 
L.  Ed.  983.  There  are,  however,  exceptions  to  this  rule;  one 
being  where  a  statutory  liability  is  sought  to  be  enforced,  and  the 
statute  prescribes  the  period  of  limitation.    In  this  case  the  general 
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rule,  adopting  the  statates  of  limitations  of  the  forum,  is  departed 
from,  and  the  limitation  prescribed  by  the  act  fixing  the  liability 
is  applicable.  Indeed,  this  principle  was  recognized  by  the  learned 
jndge  in  the  court  below  in  his  opinion,  but  he  proceeded  upon  the 
!  theory  that  there  was  no  statute  of  the  state  of  Georgia  fixing 

'  the  limitation  in  actions  to  enforce  stockholders'  liability.    This, 

it  seems,  was  a  mistake,  and  that  there  existed  such  a  statute. 
Code  Ga.  1882,  §  2916  (Code  1895,  §  3766),  ip  bb  follows: 

"All  suits  for  tbe  enforoemMit  of  rights  accming  to  individuals  under  stat- 
utes, acts  of  incorporation,  or  by  operation  of  the  law,  shall  be  brought  within 
I  twenty  years  after  the  right  of  action  accrues." 

This  statute,  in  our  opinion,  governs  in  this  case,  and  not  the' 
Maryland  statute.  It  is  exceedingly  broad  in  its  terms,  and  is  ex- 
pressly made  applicable  to  suits  for  the  enforcement  ef  rights  ac- 
cruing to  individuals  under  statutes  and  acts  of  incorporation. 
This  statute  has  been  construed  by  the  supreme  court  of  the  state  of 
'  Georgia,  and  by  it  held  applicable  to  causes  of  action  arising  under 
I  acts  of  incorporation  in  that  state.    Insurance  Co.  v.  Davis,  63  Ga. 

I  471.    This  case  turned  upon  the  question  of  whether  the  liability 

arising  under  the  act  of  the  Georgia  legislature  incorporating  the 
I  Georgia  Masonic  Mutual  Life  Insurance  Company  was  subject  to 

the  period  of  limitation  prescribed  by  the  law  of  that  state  applica- 
I  ble  to  simple  contracts,  or  by  the  act  now  under  consideration,  and 

I  the  court  decided  that  the  liability  was  a  statutory  one,  lasting 

for  20  years,  and  that  this  act  applied.    A  further  presentation 
of  the  general  doctrine  of  a  stockholder's  statutory  liability  by  the 
I  supreme  court  of  the  state  of  Georgia  will  be  found  in  Banks  v. 

I  Darden,  18  Ga.  318,  341.    This  court  will  follow  the  construction 

given  by  the  supreme  court  of  the  state  of  Georgia  to  a  statute  of 
I  limitations  of  that  state.    No  rule  is,  perhaps,  more  thoroughly 

i  established,  and  we  know  of  no  reason  for  disregarding  it  in  the 

j  present  case.    Bauserman  v.  Blunt,  147  U.  S.  647,  13  Sup.  Ot.  466, 

I  37  L.  Ed.  316;  Balkam  v.  Iron  Co.,  154  U.  S.  177,  188,  14  Sup.  Ct. 

1010,  38  L.  Ed.  953.  In  Balkam  v.  Iron  Co.,  supra,  Mr.  Justice 
White,  speaking  for  the  court,  said: 

I  "No  laws  of  the  several  states  have  been  more  steadfastly  or  more  often 

I  recognized  by  this  court,  from  the  beginning,  as  rules  of  dedslon  In  courts,  of 

the  United  States,  than  statutes  of  limitations  of  action,  real  and  personal,  as 
I  enacted  by  the  legislature  of  a  state,  and  as  construed  by  Its  highest  court** 

And  in  support  of  this  position  the  unbroken  decisions  of  the 
supreme  court,  commencing  as  early  as  4  Cranch,  and  running  down 
I  to  the  time  of  its  delivery,  were  cited  by  the  learned  justice.    In 

I  Plash  V.  Conn,  109  TJ.  S.  371,  381,  3  Sup.  Ct  263,  27  L.  Ed.  966,  on 

an  appeal  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Florida,  it  was  held  that  the  decision  of  the  New  York  court 
of  appeals,  holding  a  certain  statutory  stockholder's  liability  not 
to  be  a  penalty,  but  in  the  nature  of  a  contract,  and  therefore  not 
barred  by  the  three-years  limitation,  as  in  the  case  of  a  penalty, 
but  by  the  six-years  limitation  prescribed  as  to  contracts,  was 
binding  in  all  jurisdictions.    The  court  (Mr.  Justice  Woods)  says: 
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"We  think  this  is  a  case  where  the  constrnctlon  of  the  state  court  Is  entitled 
to  great,  If  not  conclusiye,  weight  with  us.  It  Is  the  settled  coDstruction  of 
the  law  of  the  state,  upon  which  the  rights  and  liabilities  of  a  large  number  of 
its  citizens  must  depend.  If  the  liability  of  a  stockholder  under  section  10 
arises  upon  contract,  the  six-years  limitation  applies  to  it:  if  the  liability  Is 
In  tt^e  nature  of  a  penalty,  the  three-years  limitation  applies.  It  is  clear 
that  confusion  and  uncertainty  would  result  should  the  state  and  federal 
courts  place  different  constructions  on  the  section.  Such  result  ought,  if  pos- 
sible, to  be  avoided.  *  *  *  If  this  were  a  case  arising  in  the  state  of 
New  York,  we  should,  therefore,  follow  the  construction  put  upon  the  statute 
by  the  courts  of  that  state.  The  circumstance  that  the  case  comes  here  from 
the  state  of  Florida  should  not  leave  the  statute  open  to  a  different  construc- 
tion. It  woidd  be  an  anomaly  for  this  court  to  put  one  interpretation  on  the 
statute  in  a  case  arising  In  New  York,  and  a  different  interpretation  in  a  case 
arising  in  Florida.  Our  conclusion,  therefore,  is  that  this  action  was  not 
brought  to  enforce  a  liability  in  the  nature  of  a  penalty." 

The  rule  recognizing  the  statute  of  limitations  of  the  state  pass- 
ing the  act  ander  which  the  liability  sought  to  be  enforced  arises, 
in  cases  of  statutory  liability,  where  there  is  a  period  of  limitation 
prescribed,  has  been  frequently  followed  by  the  federal  and  state 
courts.  Flash  v.  Conn,  supra;  The  Harrisburg,  119  U.  S.  199,  214, 
7  Sup.  Ct.  140,  30  L.  Ed.  966 ;  Bank  v.  Praneklyn,  120  U.  8.  756,  7 
Sup.  Ct.  757,  30  L.  Ed.  825;  Boyd  v.  Clarke  (C.  C.)  8  Fed.  849; 
Andrews  v.  Bacon  (C.  C.)  38  Fed.  777;  Munos  v.  Southern  Pacific 
Co.,  2  C.  O.  A.  163,  2  U.  S.  App.  22,  51  Fed.  188;  Theroux's  Adm'x 
V.  Railroad  Co.,  27  U.  S.  App.  508,  12  C.  O.  A.  52,  64  Fed.  84; 
Eastwood  V.  Kennedy,  44  Md.  563;  Railway  Co.  v.  Hine,  25  Ohio 
St  629;  O'Shields  v.  Railway  Co.,  83  Ga.  621,  10  S.  E.  268,  6  L.  R. 
A.  152.  The  reason  upon  which  this  line  of  decisions  is  based 
is  that  in  the  enforcement  of  a  liability  not  existing  at  common 
law,  and  arising  by  virtue  of  a  statute,  the  right,  as  well  as  the 
mere  remedy,  is  involved,  and  that  to  the  statute  in  question  alone, 
as  construed  by  the  courts  of  the  state  of  its  passage,  can  resort 
be  had,  either  in  the  matter  of  the  ascertainment  of  rights  arising 
thereunder,  or  remedies  provided  thereby.  The  statute  itself  pre- 
scribes just  what  right  it  gives,  and  it  can  likewise  provide  the 
remedy  for  its  enforcement,  and  the  time  within  which  it  shall  be 
operative.  The  Harrisburg,  supra,  was  an  admiralty  proceeding 
in  the  United  States  district  court  for  the  state  of  Pennsylvania, 
in  which  the  liability  sought  to  be  enforced  was  one  arising  under 
the  statutes  of  the  state  of  Massachusetts,  occasioned  by  the  wrong- 
ful death  of  the  libelant;  and  the  supreme  court,  speaking  through 
Mr.  Chief  Justice  Waite,  said: 

"fThe  statutes  create  a  new  legal  liability,  with  a  right  to  a  suit  for  Its  en- 
forcement, provided  the  suit  is  brought  within  twelve  months,  and  not  other- 
wise. The  time  within  which  the  suit  must  be  brought  operates  as  a  Umlta- 
tion  of  the  liability  itself  as  created,  and  not  of  the  remedy  alone.  It  is  a 
condition  attached  to  the  right  to  sue  at  aU.  No  one  will  pretend  that  the  salt 
in  Pennsylvania  or  the  Indictment  in  Massachusetts  could  be  maintained  If 
Inrought  or  found  after  the  expiration  of  the  year;  and  it  would  seem  to  be 
dear  that,  if  the  admiralty  adopts  the  statute  as  a  rule  of  right  to  be  admhils- 
tered  within  Its  own  jurisdiction,  it  must  take  the  right  subject  to  the  limita- 
tions which  have  been  made  part  of  its  existence.  It  matters  not  that  no 
rights  of  innocent  parties  have  attached  during  the  delay.  Time  has  been  made 
of  the  essence  of  the  right,  and  the  right  is  lost  If  the  time  is  disregarded    The 
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liability  and  the  remedy  are  created  by  the  same  statates,  and  the  limitations 
of  the  remedy  are,  therefore,  to  be  treated  as  limitations  of  the  right" 

Ihe  Hamsburg  was  a  case  seeking  to  enforce  a  liability  arising 
under  the  statute  for  wrongful  dea&,  and  most  of  the  cases  last 
above  cited  are  of  the  same  character,  though  not  all  of  them; 
notably  Flash  v.  Conn,  Bank  v.  Francklyn,  and  Andrews  v.  Bacon, — 
the  latter  case  being  almost  a  counterpart  of  the  present  one.  But 
we  perceive  no  good  reason  why  the  same  general  doctrine  ap- 
plicable to  cases  of  liability  arising  under  a  statute  should  not  ap- 
ply to  cases  like  the  one  now  under  consideration,  where  it  is  sought 
to  impose  upon  stockholders  in  a  corporation  a  personal  liability. 
Such  a  liability  is  unknown  to  the  common  law,  and  exists  only 
by  virtue  of  the  statute,  and  the  limitation  of  the  right  imposed 
by  the  statute  controls  in  the  matter  of  its  enforcement  In  Pollard 
V.  Bailey,  20  Wall.  526,  527,  22  L.  Ed.  378,  Mr.  Chief  Justice  Waite, 
in  discussing  the  doctrine  of  the  individual  liability  of  the  stock- 
holders in  a  corporation  for  the  payment  of  its  debts,  thus  states  it: 

"The  Individnal  liability  of  stockholders  In  a  corporation  for  the  payment 
of  its  debts  is  always  a  creature  of  statute.  At  common  law  it  does  not  exist. 
The  statute  which  creates  it  may  also  declare  the  purposes  of  its  creation,  and 
provide  for  the  manner  of  its  enforcement.  The  liability  and  the  remedy  were 
created  by  the  same  statute.  This  being  so,  the  remedy  provided  is  exclu- 
sive of  all  others.  A  general  liability  created  by  statute,  without  a  remedy, 
may  be  enforced  by  an  appropriate  common-law  action.  But,  where  the  provi- 
sion for  the  liability  is  coupled  with  a  provision  for  a  special  remedy,  that 
remedy,  and  that  alone,  must  be  employed." 

And  in  the  more  recent  case  of  Bank  v.  PrancklyA,  supra,  Mr. 
Justice  Gray,  in  referring  to  the  principles  as  above  settled,  said: 

"Pursuant  to  these  principles,  this  court  has  repeatedly  held,  not  only  that 
suits,  either  at  law  or  in  equity,  in  the  circuit  court,  by  creditors  of  a  corpora- 
tion, to  enforce  the  liability  of  stockholders  under  a  state  statute,  are  gov- 
erned by  the  statute  of  limitations  of  the  state  (Terry  v.  Tubman,  92.  U.  S. 
156,  23  L.  Ed.  537;  Oarrol  v.  Green,  92  U.  S.  509.  23  L.  Ed.  738;  Terry  v. 
Anderson,  95  U.  S.  628,  24  L.  Ed.  365),  but  also  that  the  question  whether 
the  remedy  in  the  federal  courts  should  be  by  action  at  law  or  by  suit  in 
equity  depends  upon  the  nature  of  the  remedy  given  by  the  statutes  of  the 
state  (Willis  V.  Scott,  99  U.  S.  25,  25  L.  Ed.  294;  Terry  v.  Little,  101  U.  S.  216, 
25  L.  Ed.  864;  Patterson  v.  Lynde,  106  U.  S.  519,  1  Sup.  Ot.  432,  27  L.  Ed. 
265;  Flash  v.  CJonn,  109  U.  S.  371,  3  Sup.  Ct.  263,  27  L.  Ed.  966).  See,  also, 
Blair  V.  Gray,  104  U.  S.  769,  29  L.  Ed.  922;  Chase  v.  Curtis,  113  U.  S.  452, 
460,  5  Sup.  Ct.  554,  28  L.  Ed.  1038." 

Counsel  for  appellee  insists  that  the  Georgia  act  of  limitation, 
above  quoted,  does  not  apply,  and  should  not  control,  in  this  case, 
because  it  is  not  a  part  of  the  act  of  incorporation  of  the  Brunswick 
Bank  of  Georgia,  under  which  the  liability  sought  to  be  enforced 
arises,  and  that,  inasmuch  as  this  act  contains  no  specific  clause  of 
limitation,  the  general  acts  of  limitation  of  the  state  of  Maryland, 
and  not  those  of  Georgia,  apply.  We  cannot  accede  to  this  propo- 
sition in  this  case.  While  there  is  force  in  the  contention,  and  in 
some  cases  it  would  be  doubtless  correct,  it  is  not,  in  our  opinion, 
true  here.  The  statute  of  limitations  of  the  state  of  Georgia  sought 
to  be  applied  was  i^ot,  in  its  broader  sense,  the  general  statute  of 
limitation  of  the  state,  as  distinguished  from  a  statute  contained 
in  the  particular  enactment;  but  it  was  the  special  statute  oL^imi-     j 
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tations  of  that  state,  applicable  to  statutory  liabilities,  or  liabili- 
ties arising  under  acts  of  incorporation,  or  by  operation  of  law,  in 
existence  at  the  time  and  for  years  previous  to  the  passage  of  the 
act  of  incorporation  of  the  Brunswick  Bank,  and  tiierefore  must 
be  considered  as  forming  a  part  of,  as  read  into,  the  act  incorporat- 
ing the  bank,  as  much  so  as  if  it  had  been  formally  incorporated 
therein,  and  the  stockholders  and  all  persons  dealing  with  this 
bank  are  presumed  to  know  of  its  existence,  and  are  bound  by  its 
terms.  For  these  reasons  the  decree  of  the  circuit  court  dismissing 
the  bill  of  the  complainant  is  ireversed,  and  the  cause  remanded,  with 
instructions  to  said  court  to  reinstate  the  same^  and  proceed  therein 
to  a  final  decree. 

BBAWLEY,  District  Judge,  dissents. 


HI6GINS  et  aL  y.  BALTIMORS  ft  O.  B.  GO.  et  aL 

(Circuit  Court,  W.  D.  Pennsylvania.    January  4, 1900.) 

RiBMoyAL  OP  Causes— DivERsrrT  op  CmzBNSHip— Formal  Parttbs. 

Where  a  bill  filed  in  a  state  court  against  a  stockholder  in  a  corporation 
shows  that  the  only  question  involved  is  the  ownership  of  the  stock  held 
by  such  defendant,  the  corporation  is  not  a  necessary  party,  and  its  Join- 
der  as  a  defendant  wiU  not  prevent  the  removal  of  the  cause  by  the  de- 
fendant stockholder,  where  the  requisite  diversity  of  citizenship  exists 
between  him  and  the  Gomplainant.1 

On  Motion  to  Eemand  to  State  Court. 
Henry  Crawford  and  Knox  &  Reed,  for  complainants. 
Johns  McCleave,  for  Baltimore  &  O.  R.  Co. 
Thomas  Herriott,  for  Pittsburgh  &  W.  Ry.  Co. 

BUPFINGTON,  District  Judge.  This  bm  was  filed  in  the  state 
court  by  citizens  of  New  York  against  the  Baltimore  &  Ohio  Railroad 
Company,  a  corporation  of  Maryland,  and  the  Pittsburgh  &  Western 
Railway  Company,  a  corporation  of  Pennsylvania.  Both  complain- 
ants and  the  Baltimore  Company  are  stockholders  of  the  Pittsburgh 
Company,  the  Baltimore  Company  owning  the  majority  of  such  stock. 
After  presenting  to  the  state  court  a  bond  and  petition  for  removal, 
the  Baltimore  Company  filed  a  copy  of  the  record  in  this  court.  Com- 
plainants now  move  to  remand.  This  motion  is  resisted  by  the  Balti- 
more Company  on  the  ground  the  bill  involves  "a  controversy  which 
is  wholly  between  citizens  of  different  states,  and  which  can  be  fully 
determined  as  between  them."  If  such  be  the  fact,  it  follows  this 
court  has  jurisdiction,  the  case  was,  under  the  provisions  of  section 
2,  Act  Aug.  13,  1888,  rightfully  removed,  and  the  present  motion 
should  be  denied.  It  is  contended  by  the  Baltimore  Company  that 
the  question  in  this  bill,  to  wit,  the  ownership  of  certain  stock  in  the 

lAs  to  diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  note  to 
Shipp  V.  WilliamSt  10  G.  G.  A.  249,  and,  supplementary  thereto,  note  to  Mason 
V,  Dullangham,  27  a  G.  A.  208.  ^ 
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Pittsburgh  Company,  is  one  wholly  and  solely  between  it  and  the 
complainants,  and  that  plenary  relief,  to  the  fnll  extent  prayed  in  the 
bill,  can  be  afforded  complainants  by  a  decree  against  the  Baltimore 
Company  alone,  without  reference  to  the  Pittsburgh  Company;  that 
ihe  latter  company,  while  made  a  party  respondent,  is  a  mere  formal 
one,  and  is  not  indispensable  to  the  relief  sought  by  a  decree  against 
the  Baltimore  Company.  It  is,  of  course,  well  settled  that  the  juris- 
diction of  the  federal  courts  cannot  be  defeated  by  the  joinder  of  mere 
nominal  parties.  Wormley  v.  Wormley,  8  Wheat.  421,  5  L.  Ed.  651; 
Bacon  v.  Kives,  106  U.  S.  99, 1  Sup.  Ct.  3,  27  L.  Ed.  69;  and  cases 
cited  in  Wilson  v.  Oswego  Tp.,  151  U.  B.  64, 14  Sup.  Ct  259,  38  L.  Ed. 
70.  The  bill  discloses  that  a  receiver  for  the  Pittsburgh  Company  has 
been  appointed  by  this  court  TBie  fact  that  our  receiver  was  not 
made  a  party  suggests  the  drawers  of  this  bill  had  not  in  view  any 
relief  or  decree  which  would  affect  the  property  or  corporate  rights 
of  that  company.  Indeed,  the  bill  shows  the  complahit  is  wholly 
against  the  Baltimore  Company,  and  the  only  question  involved  is 
the  ownership  of  the  stock  held  by  that  corporation.  It  is  therein 
alleged  such  ownership  by  the  Maryland  corporation  is  ultra  vires, 
and  contrary  to  the  constitution  of  Pennsylvania.  Belief  is  sought 
against  the  Baltimore  Company  in  three  specific  prayers:  First,  that 
it  be  decreed  the  purchase,  ownership,  and  voting  of  said  stock  by  the 
Baltimore  Company  is  against  public  policy,  and  in  violation  of  the 
provisions  of  tiie  constitution  of  Pennsylvania;  second,  that  such 
stock  be  sold,  and  pending  sale  the  Baltimore  Company  be  restrained 
from  transferring  it;  and,  third,  that  the  Baltimore  Company  be  en- 
joined from  voting  the  stock!  It  will  thus  be  seen,  if  these  prayers 
are  granted,  the  full  measure  of  relief  sought  by  the  bill  will  be  ob- 
tained by  a  decree,  as  prayed  for,  against  the  Baltimore  Company 
alone.  It  is  not  sought  to  include  or  join  the  Pittsburgh  Company  in 
such  decree,  and  its  corporate  rights  or  property  are  not  affected 
thereby.  It  would  therefore  seem  clear  that,  both  by  the  subject- 
matter  of  the  bill  and  the  specific  relief  sought  thereunder,  a  separable 
controversy  is  presented  between  citizens  of  New  York  on  the  one 
side,  and  a  corporation  of  Maryland  on  the  other.  It  is  true  the 
fourth  prayer  seekS  a  decree  against  t\^e  Pittsburgh  Company,  but 
the  bill  shows  no  complaint  or  cause  of  action  against  that  corpora- 
tion. It  is  evident  its  relation  to  the  case  is  merely  formal.  A  de- 
cree against  it  would  be  a  formal  sequence  to  the  third  provision  of 
the  decree  sought  against  the  Baltimore  Company,  fw,  clearly,  if  the 
Baltimore  Company  were,  under  the  third  prayer,  enjoined  from  vot- 
ing the  stock,  the  further  enjoining  the  Pittsburgh  Company  from 
receiving  a  vote  already  enjoined  would  be  matter  of  form,  not  sub- 
stance, and  would  neither  add  to,  nor  detract  from,  the  all-sufficient 
decree  against  the  Baltimore  Company.  Being  of  opinion,  then,  that 
the  bill  discloses,  in  the  words  of  the  act  of  congress,  ''a  controversy 
which  is  wholly  between  citizens  of  different  states,  and  which  can 
be  fuUy  determined  as  between  them/'  the  motion  to  remand  should 
be  denied;  and  it  is  so  ordered* 
99  F.- 
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WILLSON  et  al.  v.  WINCHESTER  ft  P.  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    February  6,  1900.) 
No.  306. 

1,  Courts— Removal  of  Cause— Ditbrsb  Citizenship. 

An  action  between  a  citizen  of  West  Virginia  and  a  railroad  company, 
a  citizen  of  Maryland,  brought  in  West  Virginia,  Is  removable  to  the 
United  States  courts,  although  the  liability  of  the  railroad  company  is  a» 
lessee  of  another  company,  which  was  a  citizen  of  West  Virginia. 

2.  Specific  Pbrformakce— Contract  to  Maintain  Railroad  Station. 

Where  a  railroad  company,  In  consideration  of  a  conveyance  by  plain- 
tiff of  a  right  of  way  through  his  land,  agreed  to  establish  and  maintain 
a  station  on  his  land,  plaintiff  to  operate  the  station  and  receive  fees  there- 
for, and  did  maintain  such  station  for  a  period  of  years,  after  which  It 
refused  to  do  so  longer,  plaintiffs  remedy  is  by  an  action  at  law,  and  a  blU 
for  specific  performance  will  not  lie. 
8.  Same— Account. 

When  a  railroad  agreed  to  maintain  a  station  at  a  certain  point,  of 
which  plaintiff  was  to  be  the  agent,  and  it  afterwards  discontinued  such 
station,  and  established  another  at  a  different  point,  plaintiff  is  not  en- 
titled to  an  accounting  as  to  fees  received  at  the  latter,  since  the  amount 
received  at  one  station  would  not  prove  how  much  would  have  been  re- 
ceived at  another. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  West  Virginia- 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  West  Virginia,  entered  on  the  17th  of  October,  1898  (82  Fed. 
15),  overruling  the  motion  of  the  complainants  to  remand  the  cause  to  the  cir- 
cuit court  of  Jefferson  county,  in  said  state,  from  which  it  had  been  removed 
into  the  federal  court,  and  sustaining  a  demurrer  to  complainants'  bill,  and 
dismissing  the  same.  The  object  of  the  suit  is  to  have  specific  performance 
of  a  deed  filed  as  Exhibit  A  with  the  bill,  entered  into  on  the  13th  of  February, 
1850,  between  the  Winchester  &  Potomac  Railroad  Company  of  the  one  part, 
and  John  A.  Thomson  of  the  other,  to  the  following  effect: 

*'This  Indenture,  made  and  dated  the  13th  day  of  February,  in  the  year 
eighteen  hundred  and  fifty,  between  the  Winchester  &  Potomac  Railroad  Com- 
pany of  the  one  part,  and  Jno.  A.  Thomson  of  the  other,  witnesses,  an  agree- 
ment between  said  parties,  as  follows,  to  wit:  Whereas,  the  road  or  track  of 
said  company  is  so  located  as  to  pass  through  the  lands  of  the  said  Thomson, 
in  the  county  of  Jefferson;  and  whereas,  in  consideration  that  said  Thomson 
relinquished  to  said  company  the  right  of  way  through  his  said  lands,  and 
waived  all  claim  to  damages,  the  said  company,  on  its  part,  agreed  to  fix  and 
establish,  at  a  suitable  place  on  said  land,  a  depot  or  stopping  place  for  putting 
dovm  and  taking  up  passengers,  freight,  etc.;  it  being  further  agreed  that  the 
necessary  buildings,  platform,  and  other  fixtures  and  arrangements  for  that 
purpose  should  be  erected  and  kept  up  by  said  Thomson  at  his  own  expense, 
subject  to  proper  stipulations  and  conditions  as  to  the  charges  for  receiving 
and  forwarding  storage,  etc.,  and  that  said  company  should  construct  the 
side  track  and  switches  necessary  for  said  depot;  and  whereas,  said  agreement 
has  accordingly  been  in  operation  for  many  years,  but  has  never  heretofore 
been  reduced  to  form  or  put  in  writing:  Now,  the  design  of  this  Instrument  is 
to  certify  and  preserve  the  proof  of  such  agreement,  the  terms  of  which  are 
more  plainly  stated  as  follows,  to  wit:  The  said  John  A.  Thomson  hereby  re- 
leases all  claim  to  damages  for  the  passage  of  said  road  through  his  said  lands, 
and  guaranties  and  secures  to  said  company  the  said  right  of  way  (as  long  as 
said  company  or  said  road  shall  exist).  (2)  In  consideration  thereof  the  said 
company  will  continue  to  observe  and  use  the  depot  and  stopping  place  now  es- 
tabli^  led  at  Summit  Point,  and  commonly  called  Thomson's  Depot'  as  one  of 
the  company  depots  or  stopping  places.    (3)  That  the  company  will  not  iun- 
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less  compelled  by  law)  establlsli  any  other  depot  or  stopping  place  nearer  to 
said  Thomson  than  Cameron's  on  the  north,  and  Wade's  on  the  south.  (4) 
That  said  company  shall  maintain  or  keep  up  at5  its  own  expense  a  proper 
side  track  and  suitable  switches  as  now  established  at  said  depot,  or  as  the  same 
may  be  modified  by  consent  of  said  Thomson.  But  (5)  said  Thomson,  on  his 
part,  at  all  times  maintain  and  keep  in  good  condition,  at  his  own  charge, 
all  necessary  and  convenient  buildings,  platforms,  fixtures,  etc.,  for  the  recep- 
tion, proper  storage,  accommodation,  and  delivery  of  passengers,  produce, 
freight,  etc.,  at  said  depot,  and  that  he  shall  keep  a  trustworthy  and  competent 
agent  at  the  same;  it  being  further  agreed  and  understood  that  said  Thomson, 
or  his  agent  or  assigns,  shall  be  entitled  to  the  commissions  and  depot  charges 
made  at  said  establishment,  but  that  the  said  charges,  commissions,  etc.,  at 
said  depot  shall  not  at  any  time  be  increased  beyond  the  rates  now  allowed 
and  charged  at  said  depot,  except  with  the  permission  of  said  company.  It 
is  further  agreed  that  the  fence  near  said  depot,  which  separates  the  rail- 
road track  from  the  county  road,  shall  be  maintained  by  said  Thomson^  but 
the  said  company  shall  pay  the  reasonable  charges  for  keeping  it  up.  In  tes- 
timony of  which  the  said  John  A.  Thomson  has  heretofore  set  his  hand  and 
seal,  and  William  L.  Clark,  president  of  said  company,  by  direction  of  the 
directors  of  the  same,  both  hereto  affixed  bis  hand  and  the  seal  of  said  company. 

"John  A.  Thomson.  [L.  S.] 

"Wm.  L.  Clark,  President.    [L.  8.]" 

The  appellants  claim  under  the  said  Thomson  by  successive  alienations  of 
his  right  in  the  property  involved  and  his  interest  under  said  .contract,  alleging, 
among  other  things,  that  the  said  railroad,  extending  from  Harper's  Ferry  to 
Winchester,  was  built  under  a  charter  granted  by  the  state  of  Virginia  about 
the  years  1831-32;  that  the  same  passed  through  the  lands  of  the  said  Thom- 
son for  about  a  mile;  that,  pursuant  to  a  verbal  agreement  entered  Into  at  the 
time  of  the  construction  of  the  road,  the  provisions  of  said  deed  of  1850  were 
carried  out  between  said  Thomson  and  said  railroad;  that  the  said  Winchester 
&  Potomac  Raihroad  Company  continued  to  operate  said  road  until  the  year 
1867,  and  carried  out  said  contract  and  deed;  that  in  said  year  it  leased  its 
said  road  and  franchises  to  the  Baltimore  &  Ohio  Railroad  Company  for  a 
period  of  20  years  from  July  1,  1867;  that  the  lessee  continued  to  operate  said 
road,  and  carry  out  the  contract  and  deed  with  the  said  Thomson  and  those 
claiming  under  him,  until  the  month  of  March,  1875,  when  they  arbitrarily 
refused  longer  to  carry  out  the  sanve  and  use  the  depot  mentioned  in  the  con- 
tract, built  by  the  said  Thomson  at  Summit  Point,  and  Instead  thereof,  and  in 
violation  of  the  said  agreement,  established  a  depot  or  stopping  place  a  quar- 
ter of  a  mile  east  or  north  of  said  Thomson's  depot  at  Summit  Point,  where  for 
several  years  it  received  and  discharged  passengers  and  freight  carried  by  its 
trains,  and  that  a  few  years  after  thus  violating  its  undertaking  established 
another  stopping  place  or  depot  a  few  hundred  yards  west  of  said  Thompson's 
depot,  which  is  now  the  regular  depot  at  Summit  Point,  and  the  only  depot 
there  used  by  said  road  for  its  business;  that  both  of  the  depots  thus  estab- 
lished were  within  the  limits  of  '*Wade's  upon  the  south  and  Cameron's  on  the 
north,"  specifically  mentioned  in  the  contract  aforesaid.  Appellants  allege 
that  by  this  breach  of  contract  they  are  greatly  damaged;  that  the  charges 
and  commissions  authorized  and  provided  for  by  the  terms  of  the^  agreement 
with  the  said  company  amounted  in  gross,  at  the  time  of  the  breach  thereof, 
to  between  $1,600  and  $1,800  per  annum,  and  that  they  had  been  damaged  to 
the  extent  of  $10,000;  that  said  appellees,  notwithstanding  their  abandon- 
ment of  the  contract  aforesaid  in  reference  to  their  depot  at  Summit,  con- 
tinned  to  use  the  right  of  way  over  the  lands  belonging  to  said  appellants. 
They  further  allege  that  after  the  abandonment  of  the  contract  aforesaid,  some 
time  prior  to  the  year  3881  (the  exact  date  not  appearing),  the  appellants  insti- 
tuted their  suit  at  law  against  the  Baltimore  &  Ohio  Railroad  Company  in  the 
circuit  court  of  Jefferson  county  to  recover  damages,  laid  at  $10,000,  by  reason 
of  the  breach  of  the  contract  aforesaid;  that  application  was  made  by  the  ap- 
pellee to  remove  the  case  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Virginia,  which  motion  the  state  court  overruled;  that  the  same 
was  subsequently  docketed  in  the  United  States  circuit  court  for  the  district 
of  West  Virginia;  that  demurrers  were  filed  to  the  declaration  in  each  copft^T^ 
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and  before  the  same  were  disposed  of  the  papers  in  the  state  court  were  lost 
and  that  said  suit  is  still  pending  in  both  the  state  and  federal  courts.  The 
said  bill  thereupon  changes  that  complete  and  adequate  remedy  cannot  be 
afforded  in  a  court  of  law,  and  that  in  the  common-law  action  aforesaid  only 
a  recovery  can  be  had  as  of  the  time  of  its  histitution,  which  necessitates 
other  suits,  and  concludes  with  a  prayer  for  the  specific  performance  of  the 
covenants  of  the  deed  aforesaid,  or  a  decree  for  such  equitable  compensation 
for  the  breach  thereof  as  will  secure  to  them  the  losses  sustained,  and  for  gen- 
eral relief,  and  makes  the  said  Winchester  &  Potomac  Railroad  Ck>mpany  and 
the  Baltimore  &  Ohio  Railroad  Company  parties  defendant. 

A.  W.  McDonald'(Benjamin  Trapnell,  on  the  brief),  for  appellants. 
John  Bassel,  for  appellees. 

Before  GOFP,  Circuit  Judge,  and  PURNELL  and  WADDILL, 
District  Judges. 

WADDILL,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  assignments  of  error  are  that  the  court  erred  in  refusing  to 
remand  the  cause  to  the  state  court,  because  the  application  for  re- 
moval was  not  made  in  time;  and  also  because  the  Winchester  & 
Potomac  Railroad  Company,  against  which  relief  was  asked,  was 
a  corporation  of  West  Viipginia,  in  which  state  appellants  resided, 
and  removal  ought  not,  therefore,  to  have  been  made;  and,  third, 
because  the  court  sustained  the  demurrer  to  the  bill  and  dismissed 
the  same. 

The  removal  from  the  state  to  the  federal  court  seems  to  have 
been  seasonably  and  properly  made,  and  it  is  unnecessary,  with  the 
view  we  take  of  the  case,  to  determine  whether  the  Winchester  & 
Potomac  Railroad  Company,  a  corporation  chartered  by  the  legis- 
lature of  Virginia,  has  been  made  a  West  Virginia  corporation  by 
the  laws  of  the  latter  state,  or  merely  licensed  to  do  business  there- 
in. The  Baltimore  &  Ohio  Railroad  Company,  as  lessee  of  the  Win- 
chester &  Potomac  Railroad  Company,  is  the  defendant  against 
whom  relief  is  substantially  asked,  and  that  corporation  has  fre- 
quently been  held  to  be  a  citizen  of  the  state  of  Maryland,  and  not 
of  the  state  of  West  Virginia.  Hence  the  case  was  one  properly 
removable  into  the  federal  court.  Railroad  Co.  v.  Harris,  12  Wall. 
65,  20  L.  Ed.  354;  Martin  v.  Railroad  Co.,  151  U.  S.  684,  14  Sup. 
Ct.  533,  38  L.  Ed.  311,  and  cases  there  cited. 

Upon  the  merits  of  the  case,  it  will  be  observed  that  the  decree 
of  the  lower  court  dismisses  the  appellants'  bill  without  prejudice 
to  them  to  enforce  any  demand  they  might  have  against  the  appel- 
lees by  action  at  law. 

The  questions  involved  in  considering  the  demurrer  to  the  appel- 
lants' bill  in  this  cause,  and  in  determining  the  rights  of  the  ap- 
pellants under  the  contract  or  deed  aforesaid,  set  out  in  their  bill, 
have  recently  been  under  review  both  by  the  supreme  court  of  the 
United  States  and  by  the  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit. Railway  Co.  v.  Marshall,  136  U.  S.  393,  10  Sup.  Ct  846,  34 
L.  Ed.  385;  Same  v.  Scott,  41  U.  S.  App.  624,  23  C.  C.  A.  424,  77 
Fed.  726,  subsequently  reported,  on  second  appeal,  in  36  C.  *C.  A. 
282,  04  Fed.  341.    The  principles  enunciated  in  these  two  jcases  are 
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in  effect  that,  ander  a  contract  like  the  one  under  consideration, 
the  obligation  to  build  and  maintain  the  depot  is  discharged  by  its 
being  once  built  and  used  and  operated  for  the  purposes  for  which 
it  was  intended,  and  that  there  is  no  continuing  liability  to. keep  and 
maintain  the  same,  or  any  right  of  recovery  for  failure  to  do  so. 
We  do  not  feel  called  upon,  however,  to  decide  in  this  case  whether 
the  appellants  will  be  denied  all  remedy  under  their  contract  or 
not,  as  it  seems  quite  clear  that  the  relief  asked  cannot  be  afforded  in 
a  court  of  equi^,  and  that  their  remedy,  if  any  they  have,  is  in  a 
court  of  law.  This  specific  question  was  determined  in  the  case  of 
Bailway  Co.  v.  Marshall,  supra.  In  that  case,  under  a  contract 
more  favorable  to  appellants'  view  than  the  one  sued  on  here,  for 
there  the  word  "permanent"  was  used  in  connection  with  the  es- 
tablishment of  the  terminus  and  shops  of  the  railroad  company  at 
the  city  of  Marshall,  Tex.,  Mr.  Justice  Miller,  in  speaking  for  the 
court,  held  that  it  could  not  be  supposed  that  the  parties  intended 
to  covenant  to  build  and  rebuild,  and  never  to  change,  any  of  its 
offices  or  the  place  of  manufacturing  cars  or  other  machinery  for 
the  use  of  the  company,  nor  that  it  would  forever  keep  up  for  the 
town  of  Marshall  this  establishment  when  once  organised;  and,  in 
discussing  the  question  of  the  right  to  proceed  in  equity,  the  learned 
justice  said:  "But  we  are  further  of  opinion  that,  if  the  contract 
is  to  be  construed  as  appellant  insists  it  should  be  construed,  it  is 
not  one  to  be  enforced  in  equity."  Page  405,  136  U.  S.,  page  849, 
10  Sup.  Ct.,  and  page  390,  34  L.  Ed.  And,  after  a  review  of,  the 
authorities  at  page  407,  further  stated:  'Without  more  minute 
examination  of  the  authorities  on  this  subject,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  any  relief  in  a  court  of  equity." 
The  circuit  court  of  appeals  for  the  Fifth  circuit,  in  Railway  CJo. 
V.  Scott,  supra,  following  Same  v.  Marshall,  supra,  reached  the 
same  conclusion,  and  held  that  the  defendant  company  was  not 
liable  in  damages  for  removal  of  its  depot  to  some  other  place. 
The  facts  in  this  latter  case  are  substantially  the  same  as  in  this 
case. 

The  fact  that  under  the  contract  sued  on  the  appellants  claim 
the  right  to  receive  certain  commissions  and  depot  charges,  and 
that  in  their  bill  they  ask  for  an  account,  showing  the  revenues 
from  the  depot,  does  not  materially  affect  this  case,  as  it  is  ad- 
mitted that  no  depot  has  been  maintained  under  their  contract  at 
the  place  therein  provided  for,  during  the  period  covered  by  this 
suit,  and  it  does  not  follow  that  an  accounting  of  the  revenues  at 
another  depot,  at  some  other  place  maintained  by  the  company, 
would  throw  any  material  light  upon  the  damages  claimed  for 
breach  of  this  Contract,  and  which  damages  can  be  more  readily 
determined  in  a  court  of  law  by  a  jury  than  in  this  forum. 

It  may  be  further  remarked  that  no  sufficient  reason  is  given  for 
the  great  lapse  of  time  that  took  place  between  the  breach  of  this 
contract  and  the  institution  of  this  suit.  From  March,  1875,  until 
the  institution  of  this  suit,  on  the  27th  of  October,  1893,  covers  a 
period  of  nearly  19  years;  and  if  it  be  contended  that  the  time 
covered  by  the  common-law  suit,  which  is  still  pending,  should  not 
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be  computed  in  this  estimate,  then  some  13  years  have  elapsed 
daring  which  time  this  suit  could  have  been  instituted.  Under  the 
familiar  principle  of  equity,  this  suit  for  the  specific  performance 
of  the  contract  sued  on  cannot  be  maintained,  and  the  decree  of  the 
lower  court  dismissing  the  appellants'  bill,  without  prejudice  to 
maintain  any  appropriate  action  at  law  of  which  they  may  be  ad- 
vised, is  hereby  afiOirmed. 

PURNELL,  District  Judge  (concurring).  I  concur  in  the  reason- 
ing and  conclusions  of  Judge  WADDILL.  The  judge  below  in  re- 
fusing to  remand  seems  to  have  had  in  mind  the  decision  of  the 
supreme  court,  filed  subsequent  to  his  decision,  in  Louisville,  N.  A. 
&  C.  B.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552  et  seq.,  19  Sup. 
Ct  817  et  seq.,  43  L.  Ed.  1081  et  seq.,  and  the  cases  there  cited  with 
approval.  For  the  purposes  of  jurisdiction  a  corporation  is  a  citi- 
zen of  one  state  only,  and  state  legislatures  cannot  pass  acts  to 
affect  the  jurisdiction  of  the  federal  courts,  whether  so  intended 
or  not.  The  conclusion,  therefore,  would  be  sound,  even  if  the 
Winchester  &  Potomac  Railroad  Company  were  not  a  mere  nominal 
party  defendant 


JOHNSON  ▼.  SOtJTHBRN  BUILDING  &  LOAN  ASS'N. 
(Circuit  Court,  W.  D.  Virginia,    October  9,  1899.) 

1.  Court  Commissionbrs— Powers. 

It  Is  not  within  the  authority  of  a  master  commissioner  to  determine 
that  a  party  or  other  person  Is  in  contempt  of  the  court,  whose  decree  the 
master  is  executing,  and  on  that  ground  to  deny  such  person  the  right  to 
be  represented  by  counsel  before  him;  such  power  being  vested  In  the 
court  alone. 

8l  Recrivbks— Extraterritorial  Rights— Suits  in  Other  Jurisdictions. 

When  a  federal  court  has  appointed  a  receiver  for  the  property  of  an 
insolvent  corporation  within  Its  jurtsdiction,  it  wiU  not  permit  his  conduct 
of  litigation  before  a  master  respecting  claims  against  the  estate  prosecuted 
under  the  court's  authority  to  be  interfered  with  by  a  receiver  subse- 
quently appointed  for  the  same  corporation  in  another  jurisdiction;  and 
the  foreign  receiver  has  no  right,  through  comity  or  otherwise,  to  be  rep- 
resented by  counsel  in  such  litigation. 

S.  Insolvent  CoRPORATfONS— Receivership— Rights  op  Corporation. 

The  corporation  is  not  extinguished,  however,  by  reason  of  its  insol- 
vency, or  the  appointment  of  receivers  for  its  property;  and,  being  a  party 
to  the  suit,  it  has  a  right  to  appear  by  counsel  employed  without  cost  to  the 
estate  in  the  hands  of  the  receiver. 

Upon  the  joint  petition  of  the  Southern  Building  &  Loan  Associa- 
tion and  D.  A.  Carpenter,  receiver,  appointed  by  tiie  chancery  court 
of  Knox  county,  Tenn.,  in  the  chancery  cause  of  J.  T.  Barrow  and 
others  against  the  Southern  Building  &  Loan  Association,  pending 
in  that  court. 

Fulkerson,  Page  &  Hurt,  for  petitioners. 

Moore  &  Addison  and  J.  H.  Larue,  for  J.  R.  Miller,  receiver. 

PAUL,  District  Judge.  In  this  cause,  on  the  27th  of  January, 
1897y  the  plaintiff,  Linda  H.  Johnson,  filed  in  this  court  a.^u*editor8^ 
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bill  on  behalf  of  herself  and  all  other  creditors  of  the  defendant,  the 
Southern  Building  &  Loan  Association,  alleging  the  insolvency  of 
the  defendant  corporatioA^  and  the  possession  by  it  of  assets  in  this 
district,  and  praying  for  the  appointment  of  a  receiver  within  the  ju- 
risdiction of  this  court,  and  for  the  injunction  usually  granted  on 
the  appointment  of  a  receiver.  A  temporary  receiver  was  appointed, 
an  injunction  awarded,  and  a  rule  issued  to  show  cause  why  the  ap- 
pointinent  of  a  receiver  should  not  be  made  permanent.  On  the  hear- 
ing in  the  month  of  July,  1897,  of  the  rule  to  show  cause,  the  order 
appointing  a  temporary  receiver  was  made  permanent,  and  the  in- 
junction against  all  creditors  and  stockholders  of  the  corporation, 
restraining  them  from  interfering  with  the  property  of  the  corpo- 
ration, and  forbidding  its  officers  and  agents  from  interfering 
with  or  disposing  of  its  property  within  the  jurisdiction  of  this 
court,  was  continued  in  force.  The  cause  was  referred  to  a  master 
commissioner  to  take  an  account  of  the  assets  of  the  defendant 
corporation  within  the  jurisdiction  of  this  court,  and  of  the  claims 
of  creditors.  On  the  16th  day  of  April,  1897,  J.  T.  Barrow  and  wife 
filed  their  bill  of  complaint  in  the  chancery  court  of  Elnox  county, 
Tenn.,  against  the  said  the  Bouthem  Building  &  Loan  Association; 
and  on  a  hearing  that  court  adjudged  the  said  corporation  to  be  in- 
solvent, and  appointed  D.  A.  Carpenter  and  John  W.  Conner  re- 
ceivers. The  order  of  reference  is  still  pending,  uncompleted,  be- 
fore the  master  commissioner  of  this  court.  The  petition  states  that 
there  is  pending  before  the  commissioner,  among  other  matters  re- 
ferred to  him,  an  inquiry  as  to  the  "liability  of  the  firm  of  Miller  & 
Warden  for  a  loan  made  by  said  association,  and  as  to  whether,  by 
reason  of  alleged  negligence  of  the  Bouthem  Building  &  Loan  Asso- 
ciation in  placing  and  taking  out  insurance  upon  the  property  con- 
veyed in  trust  to  secure  said  loan,  the  said  Miller  &  Warden  are  en- 
titled to  have  the  collateral  bond  and  deed  of  trust  executepl  by 
said  Miller  &  Warden  canceled  and  delivered  up,  and  the  said 
building  and  loan  association,  and  all  persons  claiming  under  or 
through  it,  perpetually  enjoined  from  collecting  the  said  bond,  and 
from  enforcing  the  said  deed  of  ti'ust."  The  petition  further  states 
that  on  the  22d  of  August,  1899,  the  said  D.  A.  Carpenter,  re- 
ceiver, employed  certain  attorneys  to  appear  before  the  commis- 
sioner to  represent  the  interests  of  said  Carpenter,  receiver,  in 
the  matter  of  the  claim  against  Miller  &  Warden;  that  on  the 
25th  of  August,  1899,  the  defendant  the  Southern  Building  &  Loan 
Association  employed  the  same  attorneys  to  represent  said  as- 
sociation in  the  matter  in  controversy.  Objection  was  made  to  the 
appearance  of  said  Carpenter,  receiver,  and  of  said  defendant  asso- 
ciation by  counsel  for  said  Miller  &  Warden,  and  by  counsel  for  the 
.receiver  of  this  court.  The  chief  grounds  of  objection  were  that  the 
only  issue  involved  was  one  betwef^n  the  receiver  of  this  court  and  the 
said  Warden  &  Miller,  and  that  neither  said  association  nor  said  Car- 
penter, receiver,  had  the  right  to  appear,  by  counsel  or  otherwise, 
in  the  controversy;  that  the  said  Carpenter,  receiver,  and  said  build- 
ing and  loan  association  were  in  contempt  of  this  court,  in  refusing 
to  obey  its  orders  requiring  them  to  produce  before  the  commissioner         t 
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certain  deeds,  notes,  and  other  docoments  necessary  to  the  proper 
taking  of  the  account  ordered.  The  comniissioner  sustained  tiie  ob- 
jections taken  to  Carpenter,  receiver,  and  said  building  and  loan  as- 
sociation appearing  in  the  cause  by  counsel.  The  reasons  given  by 
the  commissioner  are,  briefly,  that  no  one  except  J.  R.  Miller,  the  re- 
ceiver of  this  court,  has  any  right  to  prosecute  the  claim  against 
Miller  &  Warden;  that  the  attorneys  for  the  Southern  Building  & 
Loan  Association  and  Carpenter,  receiver,  have  not  been  employed  by 
J.  B.  Miller,  the  receiver  in  this  cause;  that  said  Carpenter,  receiver, 
is  in  contempt  of  this  court,  by  reason  of  his  failure  to  deliver  to  J. 
R.  Miller,  the  receiver  of  this  court,  the  papers  he  was  directed  to 
deliver  by  decree  of  July  22,  1897,  and  by  reason  of  his  failure  to 
pay  dividends  to  any  stockholders  in  this  district  who  have  proven  ' 

their  claims  in  this  cause;  that  to  permit  said  counsel  for  the  South- 
em  Building  &  Loan  Association  and  for  said  Carpenter,  receiver, 
to  appear  in  the  cause,  would  lead  to  <;onfusion,  etc. 

The  action  of  the  commissioner  in  refusing  to  allow  counsel  to  ap- 
pear at  the  instance  of  Carpenter,  receiver,  or  of  the  Southern  Build- 
ing &  Loan  Association,  on  the  ground  that  they  are  in  contempt  of 
this  court,  in  not  obeying  its  former  orders,  cannot  be  maintained. 
There  has  never  been  any  report  to  this  court,  either  by  the  receiver 
in  this  cause  or  by  the  commissioner,  showing  that  its  orders  have 
been  disobeyed  by  either  of  the  petitioners.  Certainly  no  process  of 
attachment  for  contempt  has  been  issued,  executed,  returned,  heard, 
and  judgment  for  a  contempt  entered  thereon  by  the  court.  Until 
these  steps  are  taken,  no  person,  whether  a  party  to  the  cause  or  not, 
can  be  hdd  in  contempt  of  the  court  for  disobedience  of  its  orders. 
It  is  not  within  the  authority  of  a  master  conunissioner  to  deter- 
mine that  a  party  to  a  cause  or  other  i)erson  is  in  contempt  of  the 
orders  of  the  court  whose  decree  the  master  is  executing.    This  power  | 

is  conferred  on  the  court  alone.  Section  725,  Rev.  St.;  Desty,  Fed. 
Proc.  (9th  Ed.)  838;  1  Fost.  Fed.  Prac.  §  341.    The  prominent  ques-  i 

tion  presented  by  the  facts  in  this  matter  is  the  right  of  the  peti-  ' 

tioners,  or  either  of  them,  to  interfere  in  the  management  of  the  ' 

cause  pending  in  this  court.  The  receiver  of  this  court  was  ap- 
pointed nearly  two  months  before  said  D.  A.  Caipenter  was  appointed 
a  receiver  by  the  chancery  court  of  Knox  county,  Tenn.  The  re- 
ceiver of  this  court  was  directed,  by  the  decree  appointing  him,  to 
take  charge  of  all  the  property  and  assets  of  every  kind  within  this  | 

district  belonjrfng  to  the  insolvent  corporation,  the  Southern  Build-  | 

ing  &  Loan  Association.    He  did  so,  and  now  has  such  property  in  i 

his  custody  and  under  his  control.    The  jurisdiction  of  the  federal  | 

court  being  first  invoked,  it  will  retain  its  jurisdiction,  and  any  inter-  ' 

ference  on  the  part  of  the  state  court  with  property  at  the  time  | 

within  the  jurisdiction  of  the  federal  court  is  unauthorized.    Cluck  . 
&  B.  Rec.  71.    The  doctrine  as  to  the  right  of  a  receiver  to  sue  in  a 
foreign  jurisdiction  is  thus  stated  by  the  supreme  court  in  Booth  v. 
Clark,  17  How.  322,  15  L.  Ed.  164: 

"We  think  that  a  receiver  has  never  been  recognized  by  a  foreign  tribunal 
as  an  actor  in  a  suit.  He  is  not  within  that  comity  which  nations  have  per- 
iQitted,  after  the  manner  of  such  nations  as  practice  It  In  respect^  jthe^]adj> 
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ments  and  decrees  of  foreign  tribunals,  for  all  of  them  do  not  permit  It  In 
the  same  manner  and  to  the  same  extent,  to  make  snch  comity  International 
or  a  part  of  the  law  of  nations.  *  •  ♦  He  [the  receiver]  has  no  extraterri- 
torial power  of  official  action;  none  which  the  court  appohiting  him  can  confer, 
with  authority  to  enable  him  to  go  into  a  foreign  jurisdiction  to  take  possession 
of  the  debtor's  property;  none  which  can  ^ve  him,  upon  the  principle  of 
comity,  a  privilege  to  sue  in  a  foreign  court  or  another  jurisdiction,  as  the 
judgment  creditor  might  have  done,  where  his  debtor  may  be  amenable  to  the 
tribunal  which  the  creditor  may  seek." 

The  court  states  the  reasons  on  which  its  decision  rests  as  follows: 

^'We  think  that  a  receiver  could  not  be  admitted  to  the  comity  extended  to 
judgment  creditors,  without  an  entire  departure  from  chancery  proceedings  as 
to  the  manner  of  his  appointment,  the  securities  which  are  taken  from  him  for 
the  performance  of  his  duties,  and  the  direction  which  the  court  has  over  him 
in  the  collection  of  the  assets  of  the  debtor,  and  the  application  and  distribu- 
tion of  them.  If  he  seeks  to  be  recognized  in  another  jurisdiction,  it  is  to 
take  the  fund  there  out  of  it,  without  such  court  having  any  control  of  his 
subsequent  action  in  respect  to  it,  and  without  his  having  even  official  power 
to  give  security  to  the  court,  the  aid  of  which  he  seeks,  for  his  faithful  conduct 
and  official  accountability." 

The  doctrine  a^  stated  by  the  supreme  court  has  been  followed  by 
frequent  decisions  both  in  the  federal  and  state  courts.  It  is  cited 
with  approval  by  the  supreme  court  of  appeals  of  Virginia  in  Davis' 
Adm'r  v.  Snead,  33  Grat.  705.  Beach,  Rec.  §§  680,  681.  While  the 
general  rule  as  to  the  incapacity  of  receivers  to  bring  suits  in  a  for- 
eign jurisdiction  is  as  stated  above,  the  courts  have,  as  a  matter  of 
comity,  relaxed  its  rigor,  and  allow  a  receiver  to  sue  in  other  states 
to  enforce  his  rights.  Id.  §  682.  But  the  doctrine  of  comity  has 
never  been  carried  to  the  extent  of  allowing  a  receiver  in  a  foreign 
jurisdiction  to  interfere,  by  attorney  or  otherwise,  in  the  conduct 
of  litigation  in  a  cause  where  the  home  court  has  appointed  its  own 
receiver.  The  receiver  of  the  court  in  which  the  litigation  is  pend- 
ing is  responsible  for  its  proper  conduct  He  has,  as  an  oiBcer  of 
the  court,  given  bond  conditioned  for  a  faithful  discharge  of  his 
duties.  The  receiver  of  a  foreign  tribunal  will  not  be  allowed  to 
intrude  himself,  against  the  protest  of  the  home  receiver,  into  a  cause 
in  which  ho  has  no  interest  to  protect  and  no  rights  to  enforce. 
Nor  has  an  insolvent  corporation  the  authority  to  interfere  with  the 
receiver  appointed  to  take  charge  of  its  assets,  in  his  efforts  to  re- 
duce tiie  same  to  possession.  The  corporation  is  not,  as  contended 
by  counsel  for  the  receiver,  by  reason  of  its  insolvency  and  the  ap- 
pointment of  a  receiver,  extinguished.  Second  Nat.  Bank  of  Pater- 
son  V.  New  York  Silk  Mfg.  Co.  (C.  C.)  11  Fed.  532.  One  of  the  inci- 
dents of  a  corporation  is  perpetual  succession. 

In  Wait,  Insol.  Corp.  §5  34,  36,  it  is  said: 

"We  know  of  no  positive  rule  of  law  that  prevents  an  Insolvent  corporation 
from  continuing  business.  *  •  •  And  the  appointment  of  a  receiver  of  a 
railroad  corporation  does  not  necessarily  prevent  the  directors  from  discharging 
their  functions  in  matters  not  affecting  the  receivership,  and  an  injunction  re- 
straining any  action  whatever  on  their  part  will  not  be  considered  necessary 
to  accompUsta  the  objects  of  the  receivership." 

The  corporation  in  this  case,  being  a  party  to  the  suit,  has  a  right 
to  be  represented  by  counsel  before  the  master  during  the  taking  of 
the  account  ordered,  in  order  that  it  may  look  after  the  general  inter-       j 
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ests  of  the  company.  Bot  such  counsel  must  be  employed  at  its  own 
expense,  and  will  not  be  permitted  to  interfere  with  the  receiver  in 
the  conduct  of  the  business  intrusted  to  him.  The  receiver  in  this 
cause  is  under  instructions  from  the  court  not  to  employ  attorneys 
without  first  submitting  to  the  court  the  necessity  of  such  employ- 
ment, the  character  of  the  services  to  be  rendered,  and  the  compen- 
sation to  be  paid.  On  the  approval  of  the  court,  he  can  contract 
with  counsel.  The  court  will  not  compel  the  receiver  to  accept  the 
services  of  attorneys  contrary  to  his  wishes,  and,  against  his  protest, 
burden  the  fund  in  his  hands  with  the  fees  of  what  he  regards  as 
unnecessary  counsel.  An  order  will  be  entered  in  accordance  with 
the  views  of  the  court. 


EUFB  V.  COMMERCIAL  BANK  OP  LYNCHBURG,  VA. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  ai4. 

1.  JUDOMBNTS— ASSieNHBNT. 

Pramises  by  a  debtor  to.  pay  tbe  debt  out  of  the  proceeds  of  a  Judg- 
ment In  a  pending  action,  and  to  assign  such  judgment  in  payment  of 
the  debt,  do  not  amount  to  an  equitable  assignment,  as  against  other 
creditors,  where  there  was  no  assignment  in  fact,  and  the  debtor  after- 
wards refused  to  execute  such  an  assignment. 

S.  Same. 

An  instrument  executed  by  a  Judgment  creditor,  giving  an  Irrevocable 
power  of  attorney  to  his  counsel  to  coUect  the  Judgment,  and  making  it 
his  duty,  after  paying  his  own  fees,  to  pay  a  sum  due  from  the  judg- 
ment creditor  to  a  third  person,  and  providing  that  ''this  assignment  sliall 
in  no  wise  control"  such  counsel  in  the  management  of  the  cause  or  his 
right  to  effect  a  compromise,  operates  as  an  assignment  of  the  Judg- 
ment 

8.  Same. 

Pending  an  appeal  from  a  judgment,  the  judgment  creditor  assigned  it 
to  his  attorney,  to  pay,  first  his  own  fees,  and  then  a  debt  due  to  a  third 
person,  and  reserving  a  right  to  the  attorney  to  compromise  the  action. 
Afterwards  the  judgment  was  set  aside,  and  a  compromise  Judgment  en- 
tered for  a  much  less  sum.  Held,  that  the  assignment  operated  as  an  as- 
signment of  the  latter  Judgment 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia, 

This  is  an  appeal  from  the  circuit  court  of  the  United  States  for  the  West- 
em  district  of  Virginia.  92  Fed.  789.  The  matter  in  issue  is  the  right  to  the 
proceeds  of  a  judgment  obtained,  on  the  law  side  of  that  court,  in  the  name  of 
F.  M.  ThieadglU  against  Thomas  O.  Piatt,  president  of  the  United  States  Ex- 
press Company.  The  parties  to  this  issue  are  the  Commercial  Bank  of  Lynch- 
burg, Ya.,  on  the  one  side,  and  P.  Rufe  on  the  other. 

F.  M.  ThreadgiU  was  a  dealer  in  cigars  and  tobacco  hi  Lynchburg.  He  held 
a  large  claim  against  the  United  States  Express  Company,  a  joint-stock  com- 
pany, of  which  Thomas  C.  Piatt  was  the  president  and  representative.  He 
was  indebted  largely  to  P.  Rufe,  and  also  to  the  Commercial  Bank.  His 
claim  against  the  express  company  arose  from  the  transportation  by  it  of 
many  boxes  of  cigars  intrusted  to  it  by  him,  and  which  were  either  lost  or 
not  delivered  by  it.  Rufe  was  a  manufacturer  of  cigars,  and  ThreadgiU  owed 
him  a  large  sum  of  money  for  the  purchase  of  cigars, — ^the  same  cigars  which 
he  had  intrusted  to  the  express  company,  for  which  he  was  suing  it  He  also 
was  a  large  debtor  to  the  Commercial  Bank  for  moneys  lent  in  his  business, 
and  also  to  aid  him  in  his  contract  with  the  express  companv;^  Thread^l 
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made  efforts  to  settle  with  tiiie  express  company  before  suit,  and,  failing  tbis, 
he  brought  his  action  on  the  law  side  of  ^iie  circuit  court  at  Lynchburg.  On 
27th  April,  1894,  he  obtained  a  verdict  for  $54,371,  and  entered  Judgment  ac- 
cordingly. During  the  negotiations  before  suit,  and  pending  the  suit  and 
after  Judgment,  Mr.  ThreadgiU  wrote  many  letters  to  Rufe,  in  which  he  de- 
clared a  fixed  intention  to  pay  him  out  of  the  results  of  his  suit  against  the 
express  company  and  the  judgment  thereon.  It  is  claimed,  upon  the  part 
I  of  Rufe,  that  these  letters  amount  to  an  equitable  assignment  of  his  claim 

'  against  the  express  company  to  Rufe.    A  careful  examination  of  the  letters 

I  betrays  an  intention  to  pay  Mr.  Rufe,  perhaps  a  desire  to  assign  the  claim 

on  terms,  but  they  do  not  show  that  this  intention  was  ever  carried  Into  effect 
This  is  demonstrated  by  two  facts  in  the  record.  In  a  letter  of  Gapt.  Charles 
M.  Blackford  to  the  attorney  of  Mr.  Rufe,  dated  as  late  as  21st  September,  1897, 
this  gentleman  says:  "He  [Mr.  Threadglll]  still  seems  unwilling,  however, 
$0  give  any  assignment  which  will  give  Mr.  Rufe  any  priority,  should  the 
claim  be  collected,  or  any  part  thereof."  This  letter  was  written  after  the 
transaction  with  the  Commercial  Bank,  hereafter  to  be  related.  The  other 
fact  Is  that  Mr.  Rufe,  after  the  verdict  for  $54,371,  instituted  attachment  pro- 
ceedings in  the  state  of  New  York  against  the  United  States  Express  Com- 
pany, seeking  to  recover  this  money,  as  money  due  to  Threadglll,  to  pay 
ThreadgiU's  debt  to  him.  Mr.  Threadglll,  while  he  was  encouraging  Mr.  Rufe, 
also  encouraged  the  bank.  He  repeatedly  expressed  his  intention  to  pay  the 
bank  out  of  the  proceeds  of  this  claim,  using  pretty  strong  language.  The 
I  cashier  of  the  bank  was  so  much  impressed  by  this  that  he  was  of  the  opinion 

!  that  a  distinct  understanding  existed  between  Threadglll  and  the  bank  that 

the  latter  should  have  an  interest  in  any  money  recovered  from  ihe  express 
company,  after  counsel  fees  were  paid;    that  *'we  [the  bank]  should  have 
the  first  money  after  the  counsel  fee  was  paid,'*  and  even  stronger  than  that. 
I  In  this  case,  also,  however  marked  the  expre^on  of  Intention,  there  was  no 

positive  act.  Irrevocable  in  its  character,  dignified  enough  to  be  called  an  as- 
signment.   In  his  answer,  Mr.  Threadglll  does  not  admit  that  he  made  any 
assignment  to  Rufe  in  these  letters,  or  in  any  way,  prior  to  the  second  trial 
I  of  his  case,  which  will  be  alluded  to  hereafter. 

I  Verdict  and  Judgment  having  been  rendered  for  F.  M.  Threadglll  against 

the  express  company,  a  writ  of  error  was  granted  to  the  supreme  court  of 
the  United  States,  and  the  cause  appeared  on  the  docket  of  that  court.  Be- 
fore the  case  was  reached,  upon  discovery  of  certain  facts  not  necessary  to 
be  mentioned  here,  a  bill  was  filed  on  the  equity  side  of  the  circuit  court  for 
the  Western  district  of  Virginia,  setting  out  these  facts,  and  praying  an  in- 
junction against  the  enforcement  of  that  Judgment  This  bill  was  answered, 
and  the  cause  was  at  issue.  Pending  the  cause,  on  22d  January,  1897,  F.  M. 
Threadglll  executed  the  following  paper:  "Know  all  men  by  these  presents 
that  the  undersigned,  F.  M.  Threadglll,  hereby  constitutes  and  appoints  Charles 
M.  Blackford  his  attorney  in  fact,  as  well  as  in  law,  to  collect  from  the  United 
States  Express  Company  the  amount  of  a  Judgment  in  his  favor  obtained  at 
the  April  term,  1895,  of  the  circuit  court  of  the  United  States  for  the  West- 
em  district  of  Virginia,  in  a  suit  wherein  he  was  plaintiff,  and  Thomas  C. 
Piatt,  etc.,  was  defendant,  and  the  amount  of  which  Judgment  Is  $54,871.00, 
with  interest  from  the  27th  dky  of  April,  1894.  This  power  of  attorney  shatl 
be  Irrevocable.  It  shall  be  the  duty  of  the  said  Charles  M.  Blackford,  upon 
collecting  the  said  Judgment,  or  so  much  thereof  as  may  be  collectible,  after 
paying  the  hite  firm  of  Kirkpatrick  &  Blackford  their  fee,  as  per  written  con- 
tract with  said  Threadglll  under  date  January  8,  1896,  to  pay  to  the  Commer- 
cial Bank  of  Lynchburg  the  sum  of  $8,259.00,  with  interest  thereon  from  the 
9th  day  of  February,  1897,  and  also  to  pay  to  the  said  bank  any  sum  which 
the  said  bank  may,  at  the  time  of  such  payment,  have  paid  out  by  way  of 
premium  on  sundry  policies  of  insurance  upon  the  life  of  the  said  Thread- 
glll, held  by  the  said  bank  under  an  assignment  made  by  him  and  wife  to  the 
said  bank  on  the  18th  day  of  May,  1890,  with  any  interest  which  may  have 
accrued  thereon.  But  It  is  distinctly  understood  that  this  assignment  shall 
in  no  wise  control  or  affect  the  Judgment  of  the  said  Kirkpatrick  &  Black- 
ford in  the  management  of  the  said  cause,  and  they  shall  have  the  same  power 
to  compromise  the  same  which  they  had  before  this  assignment  was  made." 
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The  result  of  ffae  proceeding  In  eqnlty  was  an  Injunction  against  the  enforce- 
ment of  the  Judgment  upon  the  verdict  of  April  term,  1896,  upon  the  condition 
of  a  new  trial  of  the  law  case.  This  latter  case  was  heard  in  December,  1897, 
and  during  the  trial  a  compromise  was  reached,  resulting  in  a  verdict  for 
ThreadglU  of  $6,000.  The  counsel  for  Mr.  Rufe,  who  were  present  at  this 
trial,  taking  no  part  therein,  but  watching  the  Interests  of  their  client,  were 
consulted  by  counsel  for  Threadgill  before  the  latter  would  consent  to  the 
compromise.  After  the  compromise  was  concluded  and  communicated  to 
the  court,  the  presiding  Judge  instructed  the  Jury  to  find  a  verdict  for  plain- 
tiff for  $6,000.  Before  the  verdict  was  rendered  by  the  Jury,  counsel  for 
plaintiflF,  Threadgill,  asked  the  presiding  Judge  'to  direct  that  the  verdict, 
whatever  it  might  be,  when  rendered  by  the  Jury,  was  for  the  use  of  P.  Rufe, 
a  creditor  of  Threadgill,  subject  to  a  lien  for  counsel  fees."  Counsel  repre- 
senting the  Ck>mmercial  Bank  objected  to  this,  and,  after  discussion,  the  pre- 
siding Judge  ordered  that  a  memorandum  of  the  statement  of  Threadgill's 
counsel  be  made  upon  the  record. 

Threadgill  had  entered  into  a  contract  with  his  attorueys  before  the  trial, 
fixing  their  compensation,  at  all  events,  at  $10,000.  Of  their  own  accord  they 
reduced  their  fees  to  $2,000.  This  amount,  with  the  consent  of  all  parties, 
without  prejudice,  has  been  paid.    There  remains  the  sum  of  $4,000.    This  { 

last-named  sum  is  the  subject-matter  of  the  case  before  us.  i 

The  Commercial  Bank  of  Lynchburg  filed  its  bill,  claiming  that  under  as-  i 

signment  from  Threadgill  they  are  entitled  to  the  remainder  of  this  Jud^nent  i 

and  it  prayed  that  it  may  be  so  decreed.    To  this  bill  Thomas  C.  Piatt,  Charles  ! 

M.  Blackford,  survivor  of  Kirkpatrick  &  Blackford,  who  were  Threadgill's 
attorneys,  F.  M.  Threadgill,  and  P.  Rufe  are  parties  defendant    Mr.  Piatt  ! 

answers,  admitting  that  he  has  in  hand  to  pay  on  this  Judgment  the  sum  of  \ 

$4,000,  and  asks  leave  to  pay  this  sum  into  court,  and  thereupon  he  disclaims 
all  interest  in  the  suit  Mr.  Blackford  also  disclaims.  Mr.  Threadgill  an- 
swers, recognizing  Rufe  as  entitled  to  the  fund  by  reason  of  the  occurrence 
at  the  trial.  Rufe  claims  the  fund  as  under  assignment  from  Threadgill, 
who,  as  he  claims,  began  and  conducted  the  suit  for  his  use.  The  cause,  be- 
ing at  Issue,  was  heard  by  the  court  below  on  the  pleadings  and  testimony, 
and  after  argument.  The  decree  is  wholly  in  favor  of  complainant,  who  is 
held  entitled  to  the  fund.  All  the  defendants  but  Mr.  Rufe  are  dismissed  from 
this  suit  He  has  been  allowed  an  appeal.  The  case  comes  here  on  excep- 
tions. 

Beverley  T.  Crunap   and  P.  S.  Kirkpatrick,  for  appellant. 
Randolph  Harrison,  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  BRAWLEY  and  WAD- 
DILL,  District  Judges. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
Both  parties  in  this  appeal  claim  under  F.  M.  Threadgill.  It  is  evi- 
dent that  Threadgill,  up  to  the  trial  in  December,  1897,  had  made 
no  assignment  of  his  claim  against  the  express  company  to  Rufe. 
He  had  professed  and  promised,  and  was  liberal  in  expressions  of 
future  intentions.  But  no  act  was  done  carrying  the  professions, 
promises,  and  intention  into  effect.  This  is  manifest  from  the  let- 
ter of  Mr.  Blackford  of  21st  September,  1897,  and  by  Mr.  Rufe's 
own  action  of  attachment  in  New  York.  ''An  agreement  to  pay  out 
of  a  particular  fund,  however  clear  in  its  terms,  is  not  an  equitable 
assignment.  A  covenant  in  the  most  solemn  form  has  no  greater 
effect.  The  phraseology  employed  is  not  material,  provided  the  in- 
tent to  transfer  is  manifested.  Such  an  intent  and  its  execution  are 
indispensable.  The  assignor  must  not  retain  any  control  over  the 
fund,  any  authority  to  collect,  or  any  power  of  revocation.    If  he 
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do,  it  is  fatal  to  the  claim  of  the  assignee.  The  transfer  must  be  of 
such  a  character  that  the  fund  holder  can  safely  pay,  and  is  com- 
pellable to  do  so,  though  forbidden  by  the  assignor.''  Christmas  V. 
Bussell,  14  WalL  69,  20  L.  Ed.  762;  Bemoval  Oases,  100  U.  S.,  at 
page  477,  26  L.  Ed.  600;  Story,  Eq.  Jur.  §  1035a,  note  1. 

The  course  taken  by  Threadgill's  counsel  at  the  trial,  in  Decem- 
ber, 1897,  just  before  verdict  rendered,  would  have  vested  the  ver- 
dict in  Bufe,  if  it  were  then  under  the  control  of  Threadgill,  or  if 
he  had  not  assigned  it  to  some  one  else.  This  depends  upon  the 
right  of  the  bank.  Their  case  is  this:  After  repeated  declarations 
and  promises  from  Threadgill,  with  regard  to  the  protection  of  the 
debt  to  the  bank  out  of  the  express  company's  claim,  he  executed 
the  instrument  set  out  above.  That  instrument,  dated  January  22, 
1897,  consists  of  three  parts.  It  appoints  Mr.  Charles  M.  Blackford 
his  attorney  in  fact,  as  well  as  at  law,  to  collect  from  the  United 
States  Express  Company  the  amount  of  the  judgment  of  April  term, 
1895,  of  f54,37L  And  this  powei*  of  attorney  is  declared  irrevoca- 
ble. It  thus  transfers  from  Threadgill  the  dominion  and  power 
over  the  judgment,  and  vests  these  absolutely  in  Mr.  Blackford.  It 
then  declares  the  interest  coupled  with  the  power  which  made  the 
latter  irrevocable.  It  makes  it  the  duty  of  the  said  Charles  M. 
Blackford,  upon  collecting  the  judgment,  or  so  much  thereof  as  may 
be  collectible,  first  to  pay  the  late  firm  of  Kirkpatrick  &  Blackford 
their  fee  as  per  contract,  next  to  pay  the  Commercial'  Bank  of 
Lynchburg  the  fixed  sum  of  |8,269  and  interest  thereon,  and  next 
any  sums  the  bank  may  have  paid  on  life  policies  of  said  Thread- 
I  gill.    It  thus  constituted  Mr.  Blackford  a  trustee  for  these  purposes. 

I  And,  finally,  it  declares  that  this  assignment  shall  in  no  wise  con- 

I  trol  the  judgment  of  that  legal  firm  in  the  management  of  the  case, 

or  in  their  power  to  compromise  it,  which  they  had  before  this  as- 
I  signment  was  made.    Thus,  the  attorney  was  invested  with  an  in- 

I  terest  in  the  judgment  itself,  with  the  power  to  control  it.    This 

I  being  the  case,  the  instrument  operated  as  an  assignment.    As  is 

said  in  Hunt  v.  Bousmanier's  Adm'rs,  8  Wheat.  206,  5  L.  Ed.  597: 

;  "If  the  interest  passes  with  the  power,  and  vests  in  the  person  by  whom 

I  the  power  is  to  be  exercised,  such  person  acts  in  his  own  name.    The  estate, 

I  being  in  him,  passes  from  him  by  a  conveyance  in  his  own  name.    He  is  no 

\  longer  a  substitute  acting  in  the  place  and  name  of  another,  but  is  a  principal 

'  acting  in  his  own  name,  in  pursuance  of  the  powers  which  limit  his  estate." 

I  See,  also,  Taylor  v.  Benham,  5  How.  269,  12  U  Ed.  147.  • 

It  is  contended  that  the  irrevocable  power  of  attorney  did  not 
give  Mr.  Blackford  any  interest  in  the  judgment,  but  only  in  the 
proceeds  of  the  judgment.  The  judgment  is  nothing  but  the  adju- 
dication of  the  court  in  respect  to  the  cause  of  action.    llcNulty  v. 

j  Hurd,  72  N.  Y.  521.    It  furnishes  the  means  of  enforcing  the  col- 

lection of  the  debt.  ^It  is  impossible  to  separate  them.  The  judg- 
ment would  be  barren,  nor  can  we  conceive  of  its  existence  with- 
out the  debf^  Pattison  v.  Hull,  9  Cow.  747.  The  debt  is  the  prin- 
cipal thing.  By  whatever  terms  the  assignment  was  made,  if  the 
debt  passed  all  rights  and  remedies  for  its  collection  also  passed 
with  it.     The  right  to  the  debt,  as  evidenced  by  the  judgment 
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against  the  defendants,  cannot  exist  in  the  hands  of  different  per- 
sons. One  cannot  hold  the  judgment,  and  another  the  debt  They 
are  inseparable.  Bolen  v.  Crosby,  49  N.  Y.  183.  So,  when  the  in- 
strument passed  the  whole  sum  evidenced  in  the  judgment,  and  de- 
voted it,  in  the  hands  of  Mr.  Blackford,  to  certain  specified  uses, 
with  that  passed  also  "all  the  rights  and  remedies  for  its  recovery 
and  collection";  that  is  to  say,  the  judgment  and  its  incidents. 
See,  also,  Institute  v.  Kauffman,  18  Wall.  154,  21  L.  Ed.  776.  In 
Hunt  V.  Eousmanier's  Adm'rs,  the  borrower  agreed  to  secure  the 
lender.  To  this  end  a  power  of  attorney  was  executed  by  the  bor- 
rower, authorizing  the  lender  to  sell  two  vessels,  property  of  the 
borrower,  and  to  apply  the  proceeds  of  sale  to  his  debt  The  ques- 
tion was,  was  it  such  a  security  as  was  agreed  upon?  The  court 
held  that  it  did  operate  as  a  security,  and  that  it  was  as  complete 
as  a  mortgage  would  have  been,  only  not  as  safe;  this  because,  not 
being  irrevocable,  the  death  of  the  borrower  would  revoke  it.  So 
the  power  of  attorney  operated  as 'an  assignment.  The  circumstan- 
ces of  the  case  at  bar  strengthens  this  view.  Threadgill,  being  in- 
debted to  the  bank,  had  made  repeated  promises,  and  had  as  re- 
peatedly declared  his  intention,  to  secure  it  by  this  judgment  So 
strong  were  his  assurances  that  the  bank  officers  speak  of  it  as  a 
complete  understanding  to  this  effect  Finally,  he  is  induced  to 
act,  and,  carrying  out  his  promises,  he  executes  this  instrument. 
Its  langua'ge  denotes  its  purpose.  Twice  in  the  paper  itself  it  is 
spoken  of  as  "this  assignment"  When  the  instrument  was  execut- 
ed, Mr.  Kirkpatrick,  one  of  his  attorneys,  was  present,  strongly  ob- 
jecting to  it,  and  doing  everything  he  could  to  prevent  Threadgill 
from  executing  it.  He  realized  its  effect  on  Rufe's  claim,  and  he 
believed  that  Threadgill  was  bound  to  protect  Rufe.  Threadgill, 
however,  declared  that  he  had  pledged  his  word  as  a  Christian  gen- 
tleman to  carry  out  his  verbal  contract  with  the  bank  when  called  on 
to  do  so,  and  that  whether  it  ruined  Mr.  Rufe  or  himself  or  the 
express  company  or  anybody  else  he  was  going  to  carry  out  his 
pledge  to  the  bank,  and  thus  he  signed  the  paper. 

This  instrument,  therefore,  being  an  assignment,  what  is  its  ef- 
fect? Was  it  defeated  because  the  judgment  of  April  term,  1895, 
was  set  aside,  and  another  judgment  obtained  on  the  same  cause 
of  action, — the  judgment  under  which  (6,000  was  recovered?  At  the 
time  this  power  was  executed,  the  judgment  recovered  in  April, 
1894,  wa»  in  great  jeopardy.  It  was  threatened  by  two  formidable 
modes  of  attack, — the  writ  of  error  in  the  supreme  court,  and  the 
bill  in  equity  in  the  circuit  court.  ThreadgilPs  counsel,  in  a  letter 
written  in  1896,  speaking  of  it,  says  that  Threadgill  incurs  a  strong 
chance  of  lf)sing  the  greater  part,  and  possibly  every  dollar,  of  his 
claim.  For  this  reason,  manifestly,  the  last  clause  was  inserted  in 
the  power  of  attorney  reserving  to  these  gentlemen  their  full  power 
of  managing  the  cause  and  of  compromising  the  same.  The  assign- 
ment of  the  judgment  carried  with  it  the  claim  which  was  the  cause 
of  action.  George  v.  Tate,  102  U.  S.  564,  26  L.  Ed.  232;  Pattison 
V.  Hull,  9  Cow.  747.  "The  assignment  of  a  judgment  which  was 
void^  because  in  excess  of  the  jurisdiction  pf  the  court,  has.  be^n 
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held  to  transfer  the  debt  for  which  the  judgment  was  entered.  And 
it  seems  that  the  assignment  of  a  jadgment  necessarily  carries  with 
it  the  cause  of  action  on  which  it  is  based,  together  with  all  the 
beneficial  interest  of  the  assignor  in  the  judgment  and  all  its  inci- 
dents/' Freem.  Judgnu  ^Ed.  1886)  §  431;  Brown  v.  Scott,  25  Cal. 
189.  This  being  so,  no  act  of  Threadgill  taken  after  the  execution 
tonld  alfect  the  rights  of  the  bank,  nor  can  the  declaration  of  his 
attorneys,  made  in  open  court,  haye  any  effect,  that  the  proceeds  of 
the  verdict  then  about  to  be  taken  were  the  property  of  Ruf  e.  They 
could  only  have  done  this  under  instructions  from  Threadgill. 

It  has  been  suggested  that  the  last  clause  in  the  power  of  attor- 
ney saving  to  Messrs.  Kirkpatrick  &  Blackford  the  right  to  exercise 
their  judgment  in  the  management  of  the  said  cause,  and  the  same 
power  to  compromise  the  same  which  they  had  before  this  assign- 
ment was  made,  in  effect  nullified  the  preceding  parts  of  the  instru- 
ment, and,  gave  them  full  power  to  compromise  by  paying  Bufe, 
and  disappointing  the  bank.  E^en  if  the  construction  of  this  clause 
was  doubtful,  such  a  constiaiction  would  violate  the  rule,  '^Ut  res 
magis  valeat,  quam  pereat."  It  would  defeat  the  purpose  of  the  in- 
strument altogether,  and  operate  a  fraud  on  the  bank.  But  the  clause 
is  not  of  doubtful  construction.  The  judgment  was  seriously  threat- 
ened by  two  formidable  modes  of  attack.  Messrs.  Kirkpatrick  & 
Blackford  were  uncertain — ^perhaps,  we  may  say,  were  apprehen- 
sive—of the  result.  Experienced  and  able  management  of  the  cause 
— of  the  whole  cause,  and  not  of  this  incident  only — ^was  necessary. 
Who  could  better  be  intrusted  with  this  management  than  these 
able  counsel?  In  its  result  Threadgill,  these  gentlemen,  and  the 
bank  were  vitally  concerned.  Therefore  there  was  to  be  no  change 
of  counsel  in  meeting  the  dangers  of  the  future.  They  retained  a 
power  to  compromise,  because,  from  the  circumstances  surrounding 
the  cause,  a  compromise  was  inevitable,  perhaps  was  necessary,  in 
order  to  escape  total  defeat.  But  what  sort  of  a  compromise? 
Clearly,  it  must  be  one  affecting  the  interests  of  those  interested  in 
the  cause  and  its  judgment, — ^a  sacrifice  of  a  part  of  their  interest  to 
secure  the  rest  of  it,  not  an  abandonment  or  destruction  of  it,  or  a 
transfer  of  it  to  some  one  else.  Mr.  Blackford  was,  to  all  intents 
and  purposes,  a  trustee  for  the  bank.  He  could  never  have  enters 
tained  the  idea  of  taking  their  interest  and  of  giving  it  to  another. 

It  has  been  finally  suggested  that  inasmuch  as  the  verdict  was 
only  for  |6,000,  and  as  Kirkpatrick  &  Blackford  had  the  first  lien 
on  it  for  a  fee  of  |10,000,  they  had  the  right,  if  they  chose,  to  give 
a  part  of  their  verdict  to  Rufe.  But  the  record  shows  that  thefife 
gentlemen,  with  great  generosity,  voluntarily  reduced  their  claim 
to  |2,000,  leaving  the  remainder  to  be  disposed  of  as  right  should 
appear.  This  ends  the  contention  on  that  point.  The  decree  of  the 
circuit  ooort  is  affirmed,  each  party  paying  his  awn  costs  in  this 
oourt. 
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ORBENB  ▼.  STAB  GASH  &  PAC3KAOB  GAB  GO. 

(Circuit  Court,  D.  Connecticut    January  80,  1900.) 

Akoillaky  Reobiyebs — Appointment. 

An  order  making  an  ex  parte  appointment  of  G.  as  ancillary  receiver 
of  a  corporation  will  be  vacated,  there  not  only  being  no  suit  pending  In 
the  jurisdiction  making  the  appointment,  but  the  appointment  being  on 
application  of  G.,  alleging  his  appointment  as  receiver  In  the  federal  court 
for  another  district,  in  a  suit  by  L.,  and  relief  being  sought  In  such  suit, 
not  by  G.,  but  by  L.  only,  and  G.  having  been  appointed  receiver  therein 
after  counsel  claiming  to  represent  the  corporation,  and  desiring  to  be 
heard  on  Its  behalf,  had  been  Informed  by  the  clerk  of  such  court  that  no 
such  suit  had  been  Instituted. 

Henry  C.  Wliite,  for  complainant. 
Brown  &  Perkins,  for  defendant, 

TOWNSEND,  District  Judge.  On  inotion  to  vacate  an  order, 
granted  ex  parte,  appointing  Gardiner  Greene,  of  Connecticut,  an- 
cillary receiver  on  his  0:wn  applicatio#,  wherein  he  alleged  his  ap- 
pointment as  receiver  in  the  circuit  court  of  the  United  States  for 
the  district  of  West  Virginia,  in  a  suit  brought  by  Wilbur  F.  Lakin 
for  the  dissolution  of  the  defendant  corporation.  The  case  relied  on 
by  counsel  for  Greene,  opposing  the  motion,  is  Piatt  v.  Railroad  Co. 
(C.  C.)  64  Fed.  569,  where  the  court  said  as  follows: 

"In  Mercantile  Trust  Co.  v.  Kanawha  &  O.  Ry.  Co.  (C.  C.)  39  Fed.  337,  Jus- 
tice Harlan  and  Judge  Jackson  held,  In  a  formal  opinion,  that  the  circuit  courts 
of  the  United  States  cannot  take  jurisdiction  of  a  bill  whose  only  purpose  Is  an 
ancillary  receivership;  but  In  other  districts  such  bills  have  been  frequently 
entertained  and  acted  upon,  generally,  if  not  always,  on  ex  parte  proceedings, 
and  without  argument.  The  same  has  been  done  ex  parte  on  several  occasions 
In  this  court  We  will  at  present  foUow  this  practice;  stating,  however,  that 
this  Is  without  prejudice  to  a  full  consideration  of  the  question  if  hereafter  a 
motion  Is  made  to  dissolve  or  annul  the  order." 

On  the  other  hand,  the  opinions  of  Mr.  Justice  Harlan  in  Mercan- 
tile Trust  Co.  V.  Kanawha  &  6.  Ry.  Co.,  supra,  and  of  Judge  Well- 
born in  Re  Brant  (C.  C.)  96  Fed.  257,  are  to  the  effect  that  a  court  has 
no  jurisdiction  to  appoint  a  receiver,  except  in  a  pending  suit.  In  the 
latter  case  the  authorities  are  cited,  collected,  and  discussed.  It  is 
not  necessary,  in  the.  disposition  of  this  motion,  to  pass  on  the  ques- 
tion raised  in  the  above-cited  cases.  Here  not  only  is  no  suit  pend- 
ing in  this  jurisdiction,  but  the  application  for  appointment  of  the 
ancillary  receiver  is  not  made  by  Lakin,  the  only  party  seeking  relief 
in  the  circuit  court  in  West  Virginia.  This  bill  is  ffled  by  the  re- 
ceiver appointed  in  that  suit,  who  is  merely  an  oflftcer  of  the  West 
Virginia  court,  who  is  not  aggrieved,  and  who  is  not  seeking  any 
relief.  It  appears  that  the  questions  relating  to  the  organization  of 
this  corporation,  the  status  of  its  officers,  and  the  ownership  of  its 
property,  have  long  been  the  subject  of  litigation  in  the  courts  of  this 
state,  and  that,  shortly  after  the  state  court  had  found  that  said 
Lakin  was  acting  coUusively  in  certain  suits  affecting  the  property 
of  the  corporation  in  Connecticut,  he  instituted  said  suit  in  the 
circuit  court  of  West  Virginia,  and  this  petitioner  was  appointed  re- 
ceiver therein,  after  counsel  claiming  to  represent  the  said  corpora- 
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tiojiy  and  desiring  to  be  heard  on  its  behalf,  had  been  informed  by 
the  clerk  of  said  court  that  no  such  suit  had  been  instituted  or  waa 
pending.  In  these  circumstances,  the  rights  of  the  parties  claiming 
to  represent  this  corporation  should  not  be  prejudiced  by  the  appoint- 
ment of  a  receiver  ex  parte.    The  motion  to  vacate  is  allowed. 


ILLINOIS  CENT.  B.  CO.  V.  BENTZ. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  12,  1900.) 

No.  784. 

Mabtbr  and  Sehvant— Fbllow  Sbbyakts— Bailroad  Engurbbb  akd  Tblb- 
GRAPH  Operator. 

A  telegraph  operator  at  a  railroad  station,  charged  with  duties  in  con- 
nection with  the  operation  of  trains  on  the  road,  and  the  engineera^  of 
such  trains,  are  fellow  servants  at  common  law,  and  the  railroad  com- 
pany  is  not  liable  for  the  death  of  an  engineer  in  a  collision,  due  to  the 
negligence  of  an  operator  in  failing  to  report  the  passing  of  a  train  at 
his  station.! 

In  Error  to  the  Circuit  Ooart  of  the  United  States  for  the  Western 
District  of  Tennessee. 

This  is  a  writ  of  error  to  review  a  Judgment  of  the  circuit  court  for  the 
Western  district  of  Tennessee  in  favor  of  Isabella  Bentz  against  the  Illinois 
Central  Ballroad  Company.  Isabella  Bentz  is  the  widow  of  Ed.  Bentz,  who 
was  an  engineer  on  a  locomotive  engine  of  one  of  the  freight  trains  of  the 
defendant  company,  and  was  kiUed  by  a  collision  between  two  trains  of  that 
company  at  a  point  two  miles  north  of  the  town  of  Bussell,  in  the  state  of 
Teiinessee.  This  action  was  brought  under  the  statute  of  Tennessee  pro- 
viding for  damages  for  injury  by  wrongful  death.  The  evidence  disclosed  the 
facts  to  be  as  follows:  Bentz's  train  was  freight  train  No.  84.  The  train 
with  which  it  collided  was  freight  train  No.  81.  Bentz's  train  was  running 
north  from  Jackson,  Tenn.,  towards  Martin,  Tenn.,  a  distance  of  58  miles. 
The  only  telegraph  station  open  at  night  between  Jackson  and  Martin  was  at 
Milan,  23  miles  from  Jackson.  The  train  dispatcher  was  at  Jackson.  Bentz's 
train  left  Jackson  at  2:40  a.  m.  on  the  morning  of  June  10,  1897,  and  pro- 
ceeded north.  It  approached  Milan  about  20  minutes  after  4.  The  engineer 
blew  for  the  semaphore  signal,  which  was  set  at  red,  and  failed  to  receive  the 
white  signal  in  reply.  He  blew  again  when  about  200  feet  from  it,  and  the 
trainmen  testify  that  then  the  red  signal  turned  to  white.  The  telegraph 
operator  denies  that  the  signal  was  whistled  for,  or  that  the  white  light 
was  signaled.  However  this  may  be,  the  train  then  proceeded  north  from 
Milan  towards  Martin,  which  was  the  next  telegraph  station  open  at  night, 
and  at  a  point  two  miles  north  of  KusseU,  in  going  round  a  curve,  collided 
with  train  No.  81,  coming  south.  Bentz  Jumped  to  save  his  life,  and  was 
killed  by  the  fall.  The  collision  took  place  about  5:20  in  the  morning.  At 
4:30  that  morning  freight  train  81  was  reported  to  the  train  dispatcher  as 
being  at  Martin,  and  orders  for  its  proceeding  were  asked  for.  Thereupon 
the  train  dispatcher  asked  Loving,  the  telegraph  operator  at  Milan,  over  the 
wire,  whether  train  84  had  come  in  sight.  Loving  replied  that  it  had  not 
passed,  and  was  not  in  sight  Thereupon  the  train  dispatcher  sent  identical 
orders,  one  to  Martin,  to  81,  and  one  to  Milan,  to  84,  directing  that  the  two 
trains  meet  at  IdlewUd,  a  point  10  or  12  miles  north  of  Milan  and  7  miles 
south  of  Russell.    This  order  was  acknowledged  (or  "O.  K.'d,"  as  the  phrase 


1  As  to  who  are  fellow  servants,  see  notes  to  Railroad  Co.  v.  Smith,  8  C.  C 
A.  668;  Railway  Co.  v.  Johnston,  9  C.  C.  A.  596;  Flippin  v.  KimbaU,  31  C 
C.  A.  286. 
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18)  by  the  telegraph  operators  at  Milan  and  at  Martin.  The  theory  of  the 
defendant  company  Is  that  Bentz  and  the  conductor  In  charge  of  his  train 
ran  through  Milan  In  spite  of  the  red  signal  and  without  waiting  for  the 
white  light  At  the  conclusion  of  all  the  evidence,  counsel  for  the  defendant 
requested  the  court  to  charge  the  Jury  that  from  the  eyldence  Introduced  it 
was  apparent  .that  the  accident  was  caused  either  by  the  negligence  of  the 
telegraph  operator  at  Milan,  who  was  a  fellow  servant  of  Bentz,  or  by  Bentz's 
own  negligence,  and  that  they  must  therefore  return  their  verdict  for  the  de- 
fendant This  the  court  refused.  The  Jury,  under  the  charge  of  the  court, 
returned  a  verdict  for  plaintiff,  on  which  Judgment  was  entered. 

C.  G.  Bond,  for  plaintiff  in  error. 
S.  D.  HajB,  for  defendant  in  error. 

Before  TAFT,  LDRTON,  and  DAY,  Circuit  Judges, 

TAPT,  Circuit  Judge  (after  stating  the  facts  as  above).  If  Bentz 
disregarded  the  red  signal,  and  passed  Milan  without  waiting  until 
tbfi  white  signal  was  shown  him,  it  is  not  disputed  that  the  result- 
ing collision  would  have  been  due  to  his  negligencer,  and  that  he 
could  not  recover  from  the  company.  The  only  other  possible 
theory  of  the  accident  is  that  the  telegraph  operator  gave  the  white 
signal  to  Bentz,  the  engineer,  as  the  men  on  Bentz's  train  testify 
he  did,  and  that,  when  he  was  asked  a  few  minutes  later  by  the 
train  dispatcher  at  Jackson  whether  the  train  had  passed,  he  neg- 
ligently forgot  the  fact.  If  he  had  then  remembered  that  Bentz's 
train  had  passed  his  station  15  minutes  bef bre,  and  had  so  informed 
the  operator,  it  would  have  been  entirely  witiiin  the  power  of  the 
train  dispatcher  either  to  hold  81  at  Martin,  or  to  permit  it  to  run 
on  to  Greenfield,  a  distance  of  nine  miles,  and  there  wait  the  com- 
ing of  Bentz's  train.  The  failure  of  the  telegraph  operator  to  keep 
the  train  dispatcher  advised  as  to  the  whereabouts  of  Bentz's  train 
was  the  cause  of  the  collision,  and  the  only  cause,  unless  Bentz 
contributed  to  it  by  his  own  negligence,  as  already  explained.  We 
have  already  decided  in  this  conrt,  in  the  case  of  Railroad  Go.  v.  Camp, 
31  U.  S.  App.  213,  13  C.  C.  A.  233,  65  Fed.  952,  that  at  the  common 
law  (and  there  is  no  statute  in  Tennessee)  a  telegraph  operator  is  the 
fellow  servant  of  an  engineer.  See,  also,  Railroad  Co.  v.  Clark, 
16  U.  S.  App.  17,  6  C.  C.  A.  281,  57  Fed.  125;  Slater  v.  Jewett,  85 
N.  Y.  61;  Sutherland  v.  Railroad  Co.,  125  N.  Y.  737,  26  N.  E.  609; 
Reiser  v.  Pennsylvania  Co.,  152  Pa.  St.  38,  25  Atl.  175;  McKaig  v. 
Railroad  Co.  (C.  C.)  42  Fed.  28&  The  fact  that  the  supreme  court 
of  Tennessee,  in  the  case  of  Railroad  Co.  v.  De  Armond,  86  Tenn. 
73,  5  S.  W.  600,  had  taken  another  view  of  this  question,  under  the 
department  theory  of  fellow  servants,  which  prevails  in  the  state 
courts  of  that  state,  was  noted  in  the  Camp  Case,  and  the  view  of 
the  Tennessee  court  was  dissented  from.  If  the  De  Armond  Case 
is  the  authority  which  was  followed  by  the  learned  judge  at  the 
circuit,  the  Camp  Case  could  not  have  been  called  to  his  attention. 
The  jury,  on  the  facts  of  the  case,  because  the  injury  occurred 
through  the  negligence  of  a  fellow  servant  of  the  plaintifPs  husband, 
should  have  been  directed  to  bring  in  a  verdict  for  th^  defendant. 
The  judgment  of  the  court  below  is  reversed,  with  directions  to 
order  a  new  triaL 
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(Circuit  Oaurt  of  Appeals,  Fourth  Circuit    February  6,  1000.) 

No.  32& 
1.  Statute— TiTLB  op  Act. 

A  statute  is  not  Invalid,  under  a  constitutional  proyision  requiring  every 
act  to  relate  to  one  subject,  which  shall  be  expressed  in  Its  title,  where  it 
has  but  one  general  object  which  is  expressed  in  its  title,  and  the  body  of 
the  act  is  germane  to  such  object 
9w  Municipal  Bonds— Estoppel  bt  Recitals. 

A  recital  in  negotiable  municipal  bonds,  by  the  authorities  authorized 
to  issue  such  bonds  upon  certain  conditions,  that  all  such  conditions  have 
been  complied  with,  is  conclusive  as  to  the  regularity  of  all  proceedings 
precedent  to  their  issuance  in  favor  of  a  bona  fide  holder. 
8b  Federal  Courts— Following  State  Decisions. 

The  decision  of  the  supreme  court  of  a  state,  declaring  unconstitutional 
a  statute  authorizing  the  issuance  of  municipal  bonds,  is  not  conclusive  on 
a  court  of  the  United  States  in  a  case  involving  the  rights  of  a  bona  fide 
purchaser  of  such  bonds,  whose  rights  accrued  prior  to  such  decision,  and, 
where  the  supreme  court  of  the  United  States  has  determined  the  same 
act  to  be  constitutional  and  valid,  its  decision  governs  in  such  case.i 
4  Municipal  Bonds— Bona  Fide  Holders— Burden  op  Proof. 

The  holder  of  a  negotiable  instrument  is  presumed  to  have  taken  it  before 
matmrity,  for  value  and  without  notice  of  defenses. 
6).  Same— Rights  or  Indorsee. 

A  purchaser  of  negotiable  municipal  bonds  from  a  prior  holder  acquires 
all  the  rights  of  such  prior  holder,  and  such  rights  cannot  be  affected  by 
his  own  knowledge,  at  the  time  of  his  purchase,  of  defenses  to  such  bonds. 
8.  Same— Unauthorized  Delivery— Notice  to  Purchasers. 

The  fact  that  negotiable  municipal  bonds  were  issued  by  one  with  whom 
they  had  been  deposited  in  escrow  by  the  municipality,  without  authority, 
cannot  affect  their  validity  in  the  hands  of  a  purchaser,  who  had  no  knowl- 
edge of  the  conditions  upon  which  they  were  held. 
7.  Same— Notice  to  Purchaser  of  Defenses— Lis  Pendens. 

A  bona  fide  purchaser  of  municipal  bonds  before  maturity  is  not  affected 
with  constructive  notice  of  a  suit  respecting  the  validity  of  the  statute  under 
which  such  bonds  were  issued. 

.In  Error  to  the  Circuit  Court  of  tke  United  States  for  the  District 
of  South  Carolina. 

This  case  comes  up  on  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  South  Oarolina.  The  plaintiff  below,  defendant  in 
error  here,  holds  certain  bonds  and  coupons  of  the  township  of  Pickens,  in  Edge- 
field county,  S.  O.  His  suit  is  on  these  bonds  and  coupons.  The  bonds,  with 
the  coupons,  were  made,  executed,  and  issued  under  the  following  circumstan- 
ces: The  general  assembly  of  South  Carolina,  on  21st  December,  18S3,  passed 
an  act  to  authorize  counties,  townships,  cities,  and  towns  interested  in  the 
construction  of  the  Carolina,  Cumberland  Gap  &  Chicago  Railroad  Compauy  to 
subscribe  to  the  capital  stock  of  the  said  company.  18  St  at  Large  8.  C.  400. 
Section  1  of  this  act  authorizes  the  subscription  in  such  sums,  in  bonds  or 
money,  as  a  majority  of  the  qualified  voters  of  the  county,  township,  city,  or 
town  may  authorize  the  county  commissioners  of  such  county  or  the  municipal 
authorities  of  such  dty  or  town  to  subscribe.  Section  5  makes  It  the  duty  of 
the  county  commissioners  of  each  county  or  township  interested  to  submit  the 
question  of  subscription  to  the  voters  of  the  county  or  township,  giving  them 

1  As  to  state  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin 
V.  Wheel  Co.,  9  C.  0.  A.  548;  Wilson  v.  Perrin,  11  O,  O.  A.  71;  HIU  v.  Hite,  29 
C.  C.  A.  653. 
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power  to  order  the  election,  specifying  the  time,  place,  and  purpose  of  such 
election.  Section  7  makes  It  the  duty  of  the  county  commissioners  to  declare 
the  election,  and  to  make  the  subscription.  If  so  authorlased  by  the  result  of  the 
election.  SectlMi  9  provides  "that  for  the  purpose  of  this  act  all  the  countleSp 
and  the  townships  In  said  counties,  along  the  line  of  railroad,  or  which  are  in- 
terested In  Its  construction  as  herein  provided  for,  shall  be,  and  they  are  hereby, 
declared  to  be  bodies  politic  and  corporate  and  vested  with  the  necessary  powers 
to  carry  out  the  provisions  of  this  act,  and  shall  have  all  the  rights  and  be 
subject  to  all  the  liabilities  In  respect  to  any  rights  or  causes  of  action  growing 
out  of  the  provisions  of  this  act  The  county  commissioners  of  the  respective 
counties  are  declared  to  be  the  corporate  agents  of  the  counties  and  townships 
so  Incorporated  and  situate  within  the  limits  of  the  said  counties."  At  the 
time  of  the  passage  of  this  act  townships  in  South  Carolina  were  not  bodies 
corporate,  and  were  simply  territorial  designations.  Pickens  township  being 
interested  In  the  construction  of  this  road,  the  county  commissioners  of  Edge- 
field county  ordered  the  election,  and,  the  result  authorizing  the  subscription, 
they  subscribed  In  bonds  the  sum  of  $15,000.  The  subscription  was  made. 
The  bonds  were  prepared  and  executed.  Bach  bond,  on  Its  face,  contains  a  cer- 
tificate by  the  county  commissioners  to  the  effect  that  all  of  the  conditions 
precedent  to  the  issuing  of  such  a  bond  have  been  fully  performed.  These 
bonds  were  deposited  by  the  county  commissioners  with  the  Carolina  Savings 
Bank  at  Charleston,  with  authority  to  issue  them  upon  certain  conditions.  The 
plaintiff,  claiming  to  be  holder  of  these  bonds,  sued  upon  26  of  them,  each 
for  $100,  and  numbered  from  1  to  25,  inclusive;  upon  15  of  the  bonds,  each 
for  $500,  numbered  from  25  to  40,  inclusive;  and  upon  5  of  them,  each  for 
$1,000,  and  numbered  41  to  45,  Inclusive;  together  with  coupons  on  each  of 
them,  respectively.  The  Pickens  township  bonds  were  Issued  tp  one  George 
Potts,  under  an  order  of  the  president  of  the  railroad,  dated  11th  December, 
1888.  They  got  Into  the  hands  of  McCracken  &  Co.,  who  were  contractors, 
building  the  road.  McCracken  &  Co.  transferred  them  to  the  firm  of  Post,  Mar- 
tin &  Co.,  and,  Martin  having  withdrawn,  the  firm  became  Post  &  Pomeroy,  of 
which  firm  the  present  plalntUI  Is  the  survivor.  The  railroad  was  never  built 
as  originally  contemplated.  It  has  been  completed  to  Edgefield  Courthouse. 
It  has  not  been  so  completed  as  to  pass  out  of  Pickens  township,  although  it 
runs  into  that  township.  The  bonds  are  coupon  bonds,  payable  to  bearer. 
They  bear  date  1st  January,  1888.    Coupons  are  payable  annually. 

The  answer  contains  five  defenses:  (1)  It  denies  each  and  every  allegation 
of  the  complaint,  save  such  as  may  be  hereafter  admitted.  (2)  Puts  in  issue 
.  the  existence  of  the  firm  of  Post  &  Pomeroy,  and  the  survivorship  of  Post, 
and  denies  the  bona  fides  of  the  holding  of  plaintiff.  (3)  Denies  that  Pickens 
township  is  a  corporation;  denies  the  validity  of  the  act  authorizing  the  sub- 
scription; denies  the  validity  of  the  election;  denies  the  validity  of  their  issue, 
and  denies  the  authority  of  the  county  commissioners  to  issue  them;  denies 
that  plaintiff  got  the  bonds  In  due  course  of  business,  and  avers  that  he  got 
them  on  speculation,  and  without  consideration,  with  full  knowledge  of  their 
invalidity;  avers  that  the  road  had  not  been  completed  through  the  township, 
and  that  the  bonds  were  acquired  after  the  supreme  court  of  South  Carolina 
had  declared  similar  bonds  unconstitutional  and  void.  (4)  Alleges  that  the 
bonds  had  been  deposited  with  the  Carolina  Savings  Bank  upon  certain  condi- 
tions, which  have  not  been  performed,  and  that  the  delivery  of  them  by  said 
hank  to  Potts  was  fraudulent  and  void.  (5)  Denies  that  Pickens  township  is 
a  body  politic  and  corporate.  (6)  Pleads  the  statute  of  limitations  as  to  such 
of  the  coupons  as  did  not  mature  within  six  years,  and  as  to  such  annual  In- 
stallments payable  on  said  bonds  as  did  not  fall  due  and  payable  within  six 
years. 

The  cause,  being  at  issue,  was  tried  before  the  circuit  court  and  a  Jury. 
The  court,  upon  all  the  evidence,  Instructed  the  Jury  to  find  for  the  plaintiff. 
Judgment  was  entered  on  the  verdict,  a  writ  of  error  was  sued  out  on  excep- 
tions taken  at  the  trial,  and  on  these  exceptions  the  cause  Is  here.  The  excep- 
tions cover  the  legal  grounds  taken  In  the  answer,  and  aUege  error  hi  that 
the  Judge  took  ftom  the  Jury  the  questions  of  fact  whether  the  bonds  were  not 
acquired  after  the  decision  of  the  supreme  court  of  South  Carolina  determining 
that  the  township  bonds  issued  under  precisely  the  same  authority  as  these 
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were  invalid,  and  the  further  fact  as  to  the  bona  fide  acquisition  of  these  bonda 
by  the  plaintiffs  for  valuable  consideration,  without  notice. 

G.  W.  Croft  (Croft  &  Tillman^  on  the  brief),  for  plaintiff  in  error. 

H.  A.  M.  Smith  (N.  G.  EvanB  and  Mitchell  &  Smith,  on  the  brief), 
for  defendajit  in  error. 

Before  SIMONTON,  Oitenit  Judge,  and  PAUL  and  WADDILL, 
District  Judges. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  contended  that. the  act  authorizing  the  is^ue  of  these  bonds  in- 
fringes section  20,  art  2,  of  the  constitution  of  South  Carolina,  re< 
quiring  every  act  to  relate  to  one  subject,  expressed  in  its  title. 
This  objection  is  met  by  San  Antonio  v.  Mehaffy,  96  U.  S.  312,  24  L. 
Ed.  816;  Jonesboro  City  t.  Cairo  &  St.  L.  R.  Co.,  110  U.  S.  192,  4 
Sup.  Ct.  67,  28  L.  Ed.  116;  Town  of  Mahomet  v.  Quackenbush,  117 
U.  S.  508,  6  Sup.  Ot.  858,  29  L.  Ed.  982;  Morton  v.  Comptroller  Gen- 
eral, 4  S.  C.  430. 

The  crucial  question  in  this  case  is,  does  it  appear  from  all  the  evi- 
dence that  the  plaintiff  is  a  bona  fide  holder  of  these  bonds  before 
maturity  for  value  and  without  notice  of  infirmity?  If  he  be  such 
a  holder,  all  controversy  as  to  the  regularity  of  the  proceedings  ante- 
cedent to  the  preparation,  execution,  and  issuance  of  these  bonds  is 
settled  by  the  certificate  of  the  county  conmiissioners  which  appears 
on  each  bond.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed. 
579;  EvansvOle  v.  Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613,  40  L. 
Ed.  760. 

This  is  certainly  the  case  as  to  every  fact  except  the  constitu- 
tional power  in  the  legislature  to  pass  the  act  authorizing  the  sub- 
scription. Gunnison  Co.  v.  £.  H.  Rollins  &  Sons,  173  U.  S.  255,  19 
Sup.  Ct.  390,  43  L.  Ed.  689. 

This  power  in  the  legislature  is  denied.  It  is  charged  that  so  much 
of  this  act  as  creates  the  townships  into  corporations,  and  authorizes 
them  to  subscribe  to  this  railroad,  is  in  conflict  with  section  20,  art.  2, 
and  with  section  8,  art.  9,  of  the  constitution  of  the  state  of  South 
Carolina,  of  force  at  the  date  of  the  act.  Floyd  v.  Perrin,  30  S.  C. 
1,  8  S.  E.  14,  2  L.  R.  A.  242.  Whether  the  plaintiff  is  affected  by 
this  decision  in  Floyd  v.  Perrin  depends  also  upon  the  fact  whether 
he  be  a  bona  fide  purchaser  for  value  before  maturity,  without  no- 
tice. The  supreme  court  of  the  United  States  in  Folsom  v.  Town- 
ship Ninety-Six,  159  U.  S.  627,  16  Sup.  Ct.  174,  40  L.  Ed.  278,  had 
before  it  the  validity  of  township  bonds  issued  in  South  Carolina, 
and  the  effect  upon  the  validity  of  these  bonds  of  the  decision  in 
Floyd  V.  Perrin.  The  same  bonds  sued  upon  in  Folsom's  Case  were 
passed  upon  by  the  supreme  court  of  South  Carolina  in  Floyd  v.  Per- 
rin. In  Folsom's  Case  the  supreme  court  held  the  bonds  valid,  not- 
withstanding the  decision  in  Floyd  v.  Perrin.  No  question  was  made 
as  to  the  purchase  of  the  bonds  by  Folsom.  As  to  him  the  court 
says:  '^There  not  being  shown  a  single  decision  of  the  state  court 
against  the  constitutionality  of  the  act  of  1885,  before  the  plaintiff 
purchased  his  bonds,  nor  any  settled  course  of  decision  upoo  the  sub 
ject  even  since  his  purchase,  the  question  of  the  validity  of  these 
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bonds  must  be  determined  by  this  court  according  to  Its  own  view 
of  the  law  of  South  Carolina,"  It  then  decided  that  the  act,  in  that 
it  created  townships  into  corporations  and  dothed  them  with  power 
to  subscribe  to  railroads,  was  not  in  conflict  with  the  constitution  of 
South  Carolina.    This  decision  was  made  November  18,  1896. 

But  for  these  reasons  it  cannot  be  doubted  that  the  Biq>reme  court 
would  have  followed  the  uniform  current  of  decisions,  and  would 
have  adopted  the  construction  placed  by  the  highest  court  of  the 
state  on  its  own  constitution  and  statutes.  Claiborne  Co.  v.  Brooks, 
111  U.  S.  400,  4  Sup.  Gt.  489,  28  L.  Ed.  470;  Norton  v.  Shelby  Co., 
118  U.  S.  425,  6  Sup.  Ot.  1121,  30  L.  Ed.  178;  Gormley  v.  Clark, 
134  U.  S.  338,  10  Sup.  a.  554,  ^3  L.  Ed.  909;  Stutsman  Co.  v.  Wal- 
lace, 142  U.  S.  293,  12  Sup.  Ot.  227,  35  L.  Ed.  1018;  Sioux  City  Ter- 
minal Railroad  &  Warehouse  Co.  v.  Trust  Co.  of  North  America,  173 
U.  S.,  at  page  107,  19  Sup.  Ct.  341,  43  L.  Ed.  628. 

The  evidence  of  the  plaintiff  tends  to  show  that  McCracken  & 
Co.,  the  contractors,  got  these  bonds  some  time  in  1888;  that  of  the 
defendants,  by  the  order  to  the  Carolina  Savings  Bank,  the  baUee, 
shows  that  they  were  delivered  to  one  George  Potts,  under  an  order 
dated  11th  December,  1888.  Who  Potts  was  does  not  iappear.  As 
they  were  dated  January  1, 1888,  interest,  and  an  installment  on  the 
principal,  were  due  January  1,  1899.  So  they  were  issued  before 
maturity.  Now,  the  holder  of  a  negotiable  instrument  is  presumed 
to  have  taken  it  before  maturity,  for  valuable  consideration,  and 
without  notice  of  any  objection  to  which  it  was  liable,  and  this  pre- 
sumption stands  until  overcome  by  sufficient  proof.  Swift  v.  Tyson, 
16  Pet.  1,  10  L.  Ed.  865;  Chambers  Co.  v.  Clews,  21  Wall.  317,  22 
L.  Ed.  517;  San  Antonio  v.  Mehaffy,  supra;  Montclair  Tp.  v.  Rams- 
dell,  107  U.  S.  147,  2  Sup.  Ct.  391,  27  L.  Ed.  431.  To  impeach  the 
title  of  a  holder  for  value  of  negotiable  paper,  by  proof  of  any  facts 
and  circumstances  outside  of  the  instrument  itself,  it  must  first  be 
shown  that  he  had  knowledge  of  such  facts  and  circumstances  at 
the  time  the  transfer  was  made.  Goodman  v.  Simonds,  20  How. 
343,  15  L.  Ed.  934.  Such  a  holder  is  not  affected  by  anything  which 
has  occurred  between  other  parties,  unless  he  had  knowledge  thereof 
at  the  time  of  purchase.  Brown  v.  Spofford,  95  U.  S.  474,  24  L.  Ed. 
508.  A  bona  fide  holder  of  negotiable  paper  is  entitled  to  transfer 
to  a  third  person  all  the  rights  with  which  he  is  vested,  and  the 
title  so  acquired  cannot  be  affected  by  proof  that  the  indorsee  was 
acquainted  with  the  defenses  existing  against  the  paper.  Gunni- 
son Co.  V.  E.  H.  Rollins  &  Sons,  173  U.  S.  275,  19  Sup.  Ct.  390,  43  L. 
Ed.  689.  Such  are  the  safeguards  which  the  law  throws  around 
negotiable  paper,  and  which  protect  one  holding  it.  Thus,  the  but*- 
den  of  proof  is  on  the  defendant  to  show  the  defects  in  plaintiff's  title. 

The  defendant  charges  that  these  bonds  were  in  escrow  with  the 
Carolina  Savings  Bank,  and  that  the  issuance  of  them  by  that  bank 
was  fraudulent  and  void.  But  notice  of  the  conditions  on  which 
the  Carolina  Savings  Bank  held  these  bonds  has  not  been  brought 
home  to  the  holder  of  them.  If  the  maker  or  indorser,  before  de- 
livery to  the  payee,  leave  the  note  in  the  hands  of  a  third  person  as 
an  escrow,  to  be  delivered  on  certain  conditions  only,  and  the  per- 
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son  to  whom  it  is  thus  intrusted  violate  the  confidence  reposed  in 
him,  and  put  the  note  in  circulation,  this,  though  not  a  valid  delivery 
as  to  the  original  parties,  must,  as  between  a  bona  fide  holder  for 
value  and  the  maker  or  indorser,  be  treated  as  a  delivery  rendering 
the  note  or  indorsement  valid  in  the  hands  of  such  bona  fide  holder. 
Bursbn  v.  Huntington,  21  Mich.  415,  cited  and  approved  Provident 
life  &  Trust  CJo.  v.  Mercer  Co.,  170  U.  S.  605,  18  Sup.  Ct.  788,  42  L. 
Ed.  1156. 

It  is  also  charged  that  the  bonds,  when  transferred,  showed  that 
there  were  coupons  unpaid  as  well  as  installments  of  principal.  But 
the  evidence  does  not  disclose  precisely  the  timo  when  McOracken 
&  Co.  got  the  bonds.  Some  time  in  1888.  If  this  be  correct,  neither 
principal  nor  coupons  were  past  due.  But,  if  they  were,  **failure 
to  pay  interest  alone  is  not  sufficient  in  law  to  throw  discredit  upon 
negotiable  paper,  upon  which  it  is  due,  to  subject  the  holder  to  the 
fuU  extent  of  his  security  to  antecedent  equities."  Morgan  v.  U.  S., 
113  U.  S.  476,  5  Sup.  Ot.  588,  28  L.  Ed.  1044. 

It  is  also  alleged  that  the  case  of  Floyd  v.  Perrin  was  decided  on 
November  30,  1888,  before,  or,  at  the  least,  just  about  the  time  of, 
the  delivery  of  these  bonds;  that  this  was  notice  to  the  holder  of 
their  invalidity.  It  may  well  be  doubted  if  this  court  can  recognize 
Floyd  V.  Perrin  as  authority  to  this  extent.  We  are  controlled  by 
the  decisions  of  the  supreme  court  of  the  United  States,  and  that 
court  evidently  was  of  the  opinion  that  Floyd  v.  Perrin  was  an  er- 
roneous interpretation  of  the  constitution  of  South  Carolina.  Fol- 
som  V.  Township  Ninety-Six,  supra.  Be  this  as  it  may,  "the  ques- 
tion of  lis  pendens,  as  applicable  to  negotiable  securities,  was  fully 
considered  by  us  in  the  case  of  Warren  Co.  v.  Marcy,  97  U.  S.  107, 
24  L.  Ed.  977,  and  we  then  held  that  a  bona  fide  purchaser  before 
maturity  is  not  affected  with  constructive  notice  of  a  suit  respecting 
such  paper."  Cass  Co.  v.  Gillett,  100  U.  S.  593,  25  L.  Ed.  585; 
Thompson  v.  Perrine,  103  U.  8.  806,  26  L.  Ed.  612. 

In  conclusion,  we  see  nothing  in  the  testimony  which  rebuts  the 
presumption  in  favor  of  a  holder  of  commercial  paper  not  yet  ma- 
tured. The  court  below  was  not  in  error  in  instructing  the  jury  to 
find  for  the  plaintiJQf.    The  judgment  of  the  circuit  court  is  affirmed. 


TRAVBLEKS*  INS.  CO.  ▼.  MAYOR.  ETC.,  OP  JOHNSON  dTY.       . 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  12,  1900.)    ' 

No.  732. 

MuKiOTPAii  CoRPOKATioHs— Void  Bonds— Recovery  by  Purchasek  oh  Quan- 
tum Valkbat. 

A  purchaser,  in  the  market,  of  negotiable  bonds  payable  to  bearer,  and 
unindorsed,  issued  by  a  city  to  a  railroad  company  of  another  state,  to 
whom  it  had  no  power  to  issue  the  bonds,  in  payment  of  a  subscription 
to  the  company's  stock,  which  it  had  no  power  to  make,  although  it  had 
power  to  subscribe  for  the  stock  of  a  domestic  corporation,  and  to  issue 
its  bonds  in  payment  therefor,  cannot  recover  from  the  city  the  amount 
paid  tor  such  bonds  as  money  bad  and  received  to  the  city's  use  and 


Digitized  by 


Google 


664  99  FEDERAL  REPORTER. 

benefit,  on  the  ground  that  the  stock  had  been  delivered  and  retained,  and 
the  railroad  and  a  depot  constructed,  which  were  the  conditions  upon 
which  the  subscription  was  made.  In  such  case  the  stock  was  void  in 
the  hands  of  the  city  for  want  of  power  on  its  part  to  become  a  stock- 
holder; and  the  railroad  and  depot,  built  on  lands  owned  by  the  com- 
pany, did  not  become  property  of  the  city,  or  confer  upon  it  any  such 
direct  benefits  as  could  raise  an  implied  promise  to  pay  therefor  inde- 
pendently of  its  void  contract 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  was  a  suit  at  law  by  the  Travelers'  Insurance  Obmpany  to  recover  from 
the  mayor  and  aldermen  of  Johnson  City  $50,000  and  interest  from-  January  5, 
1892,  as  money  had  and  received  to  the  use  of  the  defendants.  The  case 
made  in  the  declaration  was:  That  under  the  act  of  the  general  assembly  of 
the  state  of  Tennessee,  providing:  "That  any  county,  incorporated  city  or 
town,  may  become  a  stockholder  in  any  railroad  company  incorporated  under 
the  general  laws  of  this  state,  to  an  amount  not  exceeding,  in  the  aggregate, 
one-tenth  of  its  taxable  property,  by  complying  with  the  requirements  of  this 
act"  (Laws  1887,  c.  3,  S  1),  and  which  provided  in  its  twelfth  section:  '*That 
when  such  subscription  shall  become  due  and  payable,  as  provided  in  section 
eleven  of  this  act,  the  county,  or  dty,  or  town  maldng  the  subscription  shall 
make  and  execute  its  coupon  bonds  for  the  amount  of  such  subscription, 
payable  not  more  than  twenty  years  after  date,  and  bearing  interest  at  such 
rate  as  may  be  agreed  upon,  not  exceeding  six  per  cent,  per  annum,  payable 
semi-annually,  and  deliver  the  same  to  the  railroad  company,  provided,  that 
such  county,  city  or  town  may  pay  such  subscription  in  cash  at  maturity,  if 
it  shall  so  elect," — ^the  Charleston,  Oinclnnati  &  Chicago  Railroad  Company, 
on  December  30,  1890,  applied  to  the  defendant  in  error  to  subscribe  $75,000 
to  the  capital  stock  of  said  railroad  company,  the  subscription  to  be  paid  in 
the  coupon  bonds  of  the  defendant.  That  an  election  was  held  on  January  30, 
1890,  pursuant  to  law,  and  imder  orders  of  the  mayor  and  board  of  aldermen. 
That  the  sheriff  made  his  return,  showing  that  more  than  three-fourths  of  the 
electors  voting  voted  for  the  subscription,  and  that  thereupon  the  defendant 
made  the  subscription  accordingly,  and  resolved  that  it  be  paid  in  coupon 
bonds  of  the  town.    That  the  bonds  issued  were  in  the  form  following: 

"State  of  Tennessee,  County  of  Washington,  Corporation  of  Johnson  City: 

"Know  aU  men  by  these  presents,  that  the  corporation  of  Johnson  City,  In 
the  county  of  Washington,  state  of  Tennessee,  acknowledges  Itself  indebted 
and  firmly  bound  to  the  Charleston,  Cincinnati  &  Chicago  Railroad  Company, 
or  bearer,  in  the  sum  of  one  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  and  for  value  received  hereby  promises  to  pay  to  said 
company,  or  bearer,  the  sum  of  one  thousand  dollars  at  the  National  Bank  of 
Deposit  in  the  city  of  New  York,  state  of  New  York,  in  twenty  years  after 
date,  with  interest  thereon  from  date  hereof  at  the  rate  of  six  per  cent  per 
annum,  payable  semiannually,  on  the  first  days  of  May  and  November  in  each 
and  every  year,  on  presentation  and  delivery  of  coupons  hereto  annexed,  and 
duly  signed  by  the  recorder  of  Johnson  City;  for  the  performance  of  all  which 
the  taxable  property  of  said  Johnson  City  is  irrevocably  pledged,  pursuant  to 
an  act  of  the  general  assembly  of  the  state  of  Tennessee,  entitled  'An  act  to 
enable  the  counties  and  incorporated  cities  and  towns  to  subscribe  to  the  cap- 
ital stock  of  any  railroad  company  incorporated  under  the  general  laws  of  this 
state,  in  the  mode  prescribed  therein,  and  to  provide  for  the  payment  of  such 
subscriptions,'  approved  February  17,  1887,  and  also  an  act  passed  February 
28,  1887,  approved  March  2,  1887,  authorizing  Johnson  City  to  issue  bonds  to 
an  amount  not  exceeding  seventy-flve  thousand  dollars.  This  bond  is  one 
of  a  series  of  seventy-flve  bonds  of  like  tenor,  date,  and  amount  herewith, 
issued  by  virtue  of  said  above-named  statutes,  and  in  issuing  same  all  of 
the  provisions  and  requirements  of  each  of  said  statutes  have  been  strictly 
fulfilled  and  complied  with.  In  witness  whereof  the  mayor  and  the  recorder 
of  the  corporation  of  Johnson  City,  Tennessee,  have  hereunto  signed  their 
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names,  and  the  same  has  been  connterslgned  by  the  board  of  trostees  of  the 
sinking  fnnd  of  said  town,  at  said  Johnson  Oitr.  on  the  first  day  of  May,  A.  D. 
180a 


''Mayor. 


"Recorder 


''Board  of  Trnsteet  of  the  Sinking  Fnnd.** 

That  by  the  contract  of  subscription  the  bonds  were  to  be  deposited  in  the 
First  National  Bank  In  escrow,  to  be  delivered  to  the  railroad  company,  or  its 
order,  upon  presentation  of  a  certificate  signed  by  the  mayor  of  the  city  and 
the  chief  engineer  of  the  railroad  company.  That  the  three  conditions  of  the 
subscription,  which  were  the  delivery  of  the  stock,  the  construction  of  the 
railroad,  and  the  erection  of  a  railway  station,  had  been  complied  with.  That 
the  railroad  and  station  were  completed,  and  the  stock  Issued  in  accordance 
with  the  contract,  and  the  bonds  were  delivered  to  the  railroad  company  upon 
proper  certificate.  That  the  stock  issued  to  the  amount  of  $76,000  has  ever 
since  been  held  by  the  defendants.  That,  soon  after  the  delivery  of  the  bonds 
by  the  city  to  the  railroad  company,  the  same  were  put  by  the  railroad  com- 
pany upon  the  market  for  sale,  and  the  plaintiff,  relying  upon  the  representa- 
tions made  on  the  face  of  the  bonds  that  all  the  requirements  of  law  had 
been  strictly  complied  with  in  their  issue,  purchased  $50,000  of  the  bonds,  and 
paid  $50,000  in  lawful  money  for  the  same  without  notice  of  any  infirmity  in 
the  bonds. 

The  declaration  ^rther  shows  that,  after  paying  the  interest  coupons  on 
these  bonds  for  several  years,  the  defendants  filed  a  bill  in  the  chancery  court 
of  Washington  county,  Tenn.,  against  the  railroad  company  and  the  plaintiffs 
and  others,  in  which  it  sought  to  have  the  bonds  declared  void  on  the  various 
grounds  therein  set  up;  that  upon  a  final  hearing  of  the  cause  the  chancellor 
entered  a  decree,  on  March  13,  1895,  adjudging  the  bonds  to  be  void  in  the 
hands  of  bona  fide  purchasers,  upon  the  ground  that  the  Charleston,  Cincinnati 
&  Chicago  Railroad  Company  was  not  a  corporation  under  the  laws  of  the 
state  of  Tennessee,  but  was  a  South  Carolina  corporation;  and  that  $75,- 
000  exceeded  one-tenth  of  the  taxable  property  of  Johnson  City,  in  viola- 
tion of  the  terms  of  said  statutes  authorizing  the  subscription.  On  appeal  this 
was  affirmed  by  the  court  of  chancery  appeals.  Plaintiff  then  appealed  to  the 
supreme  court  of  Tennessee,  which  also  afl3irmed  the  decree  of  the  chancellor 
(44  S.  W.  670),  adjudging  that  said  bonds  were  invalid  and  void  upon  the 
grounds  stated,  and  enjoining  their  collection.  The  declaration  avers  further 
that  the  corporation  to  which  this  subscription  was  made  was  a  Tennessee 
corporation,  and  not  a  corporation  of  South  Carolina;  that  in  fact  there  were 
two  corporations,  and  that  the  application  made  by  the  railroad  company  for 
the  subscription  was  made  in  the  name  of  the  Tennessee  corporation.  The 
bill  further  avers  that  the  defendants  were  estopped  by  their  recitals  to  deny 
that  this  was  a  Tennessee  corporation,  or  that  the  statutory  limit  of  indebted- 
ness had  been  exceeded.  The  prayer  of  the  bill  is  for  the  amount  paid  by 
plaintiff  for  the  bonds,  on  the  ground  that  the  defendants  have  received  this 
amount  In  value  to  their  benefit.  The  declaration  was  demurred  to  on  the 
ground  that  it  did  not  state  a  cause  of  action,  and  the  demurrer  was  sustained. 
The  plaintiff  not  wishing  to  plead  further,  Judgment  was  entered  for  the  de- 
fendants, and  that  Judgment  is  now  here  for  review. 

T,  S.  Webb,  for  plaintiff  in  error, 

Isaac  Harr  (Burrow  Bros.,  on  the  brief),  for  defendants  in  error. 

Before  TATT,  LURTON,  and  DAY,  Oircuit  Judges. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  aboye).  The  aver- 
ments of  the  declaration  that  the  railroad  company  whose  stock 
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was  subscribed  for  by  the  defendants  was  a  Tennessee  corporation, 
and  that  the  plaintiff  was  a  bona  fide  purchaser  for  value,  without  | 

notice  of  any  inflrmity  in  the  bonds,  and  that  the  defendants  were  i 

estopped  by  J:he  recitals  in  their  bonds  from  denying  that  the  rail-  ' 

road  company  was  a  Tennessee  corporation,  lend  no  legal  force  to 
it,  in  the  face  of  its  other  averments,  which  show  that  those  very 
questions  of  fact  and  law  were  decided  adversely  to  the  plaintiff  in 
an  action  to  which  the  plaintiff  and  defendants  were  adversary  par- 
ties, and  in  which  the  question  of  the  validity  of  these  bonds  was 
the  sole  matter  at  issue.  The  question  for  our  consideration  here  is, 
therefore,  whether  one  who,  for  full  value,  purchases  in  the  market 
negotiable  bonds  payable  to  bearer,  and  unindorsed,  issued  by  a  mu- 
nicipal corporation  to  a  railroad  company  of  another  state,  to  whom 
it  has  no  power  to  issue  the  bonds,  in  payment  of  a  subscription 
to  the  company's  stock  to  which  it  has  no  power  to  make  a  sub- 
scription, after  the  railroad  has  been  built,  and  the  depot  has  been 
constructed  on  the  company's  ground,  and  the  certificates  for  the 
stock  subscribed  for  have  been  delivered  to  the  municipal  corpora- 
tion, all  in  accordance  with  the  condition  of  the  subscription  agree- 
ment, may  recover  from  the  municipal  corporation  the  money  paid 
by  it  in  open  market  for  the  bonds,  on  the  ground  that  that  amx)unt 
has  been  expended  in  conferring  upon  the  city  the  benefit  of  the  rail- 
road and  the  depot  and  the  stock,  when  it  further  appears  that  the 
corporation  has  power  to  make  subscriptions  for  the  stock  of  a  do- 
mestic corporation,  and  to  i>ay  for  the  same  in  its  bonds.  We  think 
the  question  must  be  answered  in  the  negative.  The  cause  of  action 
is  for  money  had  and  received  to  the  use  of  the  city.  Such  an  action 
is  based,  not  on  an  express  or  implied  contract,  but  upon  an  obliga- 
tion which  the  law  supplies  from  the  circumstances,  because,  ex 
aequo  et  bono,  the  defendant  should  pay  for  the  benefit  which  he 
has  derived  at  the  expense  of  the  plaintiff.  It  is  an  obligation  which 
the  law  supplies,  because,  otherwise,  it  would  result  in  the  unjust 
enrichment  of  the  defendant  at  the  cost  of  the  plaintiff.  It  is  an 
obligation  which  arises  only  when  the  defendant  has  received  money 
or  property  from  the  plaintiff  and  appropriated  the  same  to  his  own 
use,  either  when  he  might  have  elected  not  to  take  it,  or,  having  the 
power  to  do  so,  might  return  the  benefit  thus  conferred  to  the  plain- 
tiff, and  fails  to  do  so.  In  this  case  the  three  benefits  conferred  on 
the  plaintiff  are:  (1)  The  issuing  of  the  stock;  (2)  the  construction 
of  the  railroad;  and  (3)  the  building  of  the  depot.  As  to  the  first, 
it  has  been  conclusively  adjudged  by  the  supreme  court  of  Tennessee 
in  the  case  of  Johnson  City  v.  Charleston,  C.  &  C.  R  Co.,  100  Tenn. 
138,  44  S.  W.  670,  in  which  the  plaintiff  and  the  defendants  were 
adversary  parties,  that  the  city  had  no  power  to  subscribe  to  the 
stock  of  the  railroad  company.  This  being  so,  the  city  did  not  be- 
come a  stockholder  in  the  railroad  company,  and  did  not  receive  the 
benefit  of  the  stock  purporting  to  be  issued.  The  contract  of  sub- 
scription was  utterly  void,  and  the  certificate  was  but  waste  paper.  | 
It  imposed  no  obligation  upon  the  railroad  company  or  its  stock-  | 
holders;  it  conferred  no  benefit  upon  the  city.  The  case  of  Bank  v.  i 
Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  831,  42  L.  Ed.  198,  leaves  no 
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doabt  on  this  point.    There  a  national  bank,  without  power  to  do 
so  under  the  national  banking  laws,  purchased  stock  in  a  savings 
bank  of  the  state  of  California.    It  was  held  that,  in  the  absence 
I  of  power  to  own  the  stock,  the  national  bank  did  not  become  a  stock- 

I  holder,  and  was  not  liable  to  pay  the  assessment  upon  the  stock  for 

the  benefit  of  creditors,  although  in  that  case  it  had  received,  and 
had  not  returned,  dividends  issued  to  it  as  a  stockholder.  The  other 
benefits  said  to  have  been  conferred  upon  the  city  we?re  the  con- 
struction of  the  railroad  and  the  building  of  the  depot.  As  the  rail- 
road and  the  depot  were  constructed  on  the  land  of  the  railroad  com- 
pany, they  did  not  go  into  the  possession  of  the  city  as  its  property. 
Had  the  railroad  company,  without  any  subscription  by  the  city, 
built  its  railroad  through  the  city,  and  erected  its  station  there,  it 
certainly  could  not  be  claimed  that  this  would  have  given  the  rail- 
road company  a  right  of  action  against  the  city  for  the  value  of 
the  benefits  conferred  on  the  city  by  such  construction,  however  great 
those  benefits  might  have  been  in  adding  to  the  prosperity  of  the 
city  and  its  inhabitants.  In  the  absence  of  an  express  agreement 
to  pay  for  such  a  benefit,  no  tacit  agreement  to  do  so  can  be  inferred. 
Where  the  conferring  of  the  benefits  was  induced  by  an  express 
agreement  which  is  void,  the  law  will  not  supply  an  obligation  to 
pay  on  the  ground  of  unjust  enrichment  as  a  quasi  contract,  unless, 
in  the  absence  of  the  express  agreement,  a  real,  but  tacit,  contract 
could  have  been  inferred  from  the  circumstances.  The  benefit  indi- 
rectly conferred  on  one  man's  property  by  the  improvement  of  the 
land  of  another  is  not  an  unjust  enrichment  of  the  other.  Hence, 
ex  8Bquo  et  bono,  no  obligation  in  law  to  pay  for  it  arises.  The  case 
in  hand  is  not  distinguishable  in  principle  from  that  of  Railroad  <3o. 
V.  Bensley,  6  U.  S.  App.  115,  2  C.  C.  A.  480,  61  Fed.  738,  19  L.  R.  A. 
7%,  decided  by  this  court,  in  which  Mr.  Justice  Brown  delivered  the 
opinion.  In  that  case  the  owners  of  lots  in  Chicago  in  close  prox- 
imity to  the  lot  on  which  it  was  proposed  to  construct  the  Chicago 
Board  of  Trade  Building  entered  into  a  written  contract  with  the 
owner  of  the  lot  by  which  they  agreed  that,  if  he  would  sell  the  lot 
to  the  board  of  trade  at  a  low  price,  so  as  to  induce  the  board  of 
trade  to  buy  it,  and  if  the  board  of  trade  should  construct  its  build- 
ing thereon  within  a  certain  time,  they  would  pay  the  owner  of  the 
lot,  each  of  them,  a  certain  sum  of  money.  The  owner  of  the  lot  ac- 
I  cordingly  sold  it  to  the  board  of  trade  at  the  price  named  in  the 

agreement,  but  the  building  was  not  constructed  within  the  time 
fixed  by  the  agreement.  Suit  was  brought  by,  the  owner  to  recover 
from  the  contractors  the  amounts  stipulated  to  be  paid  in  the  con- 
tract after  the  building  had  been  constructed.  The  court  held  that 
time  was  of  the  essence  of  the  contract,  and  was  made  a  condition 
precedent  to  the  obligation  to  pay,  and  that,  therefore,  no  recovery 
could  be  had  under  Sie  contract  The  plaintiff  then  sought  to  re- 
cover on  a  quantum  valebat,  and  it  was  held  that  the  benefit  con- 
ferred was  not  one  which  created  an  obligation  on  the  part  of  the 
lot  owners  to  pay,  even  though  it  appeared  that,  owing  to  the  erec- 
tion of  the  Board  of  Trade  Building,  they  had  been  enabled  to  sell 
their  land  at  a  largely  increased  price.    The  court  said: 
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''Had  the  defendant  received  a  benefit  from  the  performance  of  this  contract 
to  which  he  would  not  have  been  entitled  had  the  contract  not  been  made,  the 
result  might  have  been  different;  but,  as  a  matter  of  fact,  it  received  no  ben^t 
from  the  erection  of  this  building  which  did  not  accrue  to  other  owners  of  ' 

neighboring  property  who  did  not  sign  the  contract  or  subscribe  in  aid  of  the 
purchase  of  the  lot,  and  as  to  such  persons  it  would  not  be  claimed  that  a 
liability  arises.  Its  acquiescence  in  the  completion  of  the  building  is  immate- 
rial, since  It  had  no  right  to  Interfere.  It  is,  then,  only  upon  the  basis  of  the 
special  contract  to  pay  that  an  action  will  lie,  and  l^ls  contract  not  having  been 
performed  by  the  plaintiff,  there  can  be  no  recovery." 

(Mr.  Justice  Brown  mentioned,  as  a  most  satisfactory  case  upon 
this  pointy  Bail  way  Co.  v.  Thompson,  24  Kan.  170,  and  said: 

"This  was  an  action  upon  certain  bonds  issued  by  the  city  of  Parsons  in  aid 
of  the  construction  of  the  plaintiff's  road,  and  subject  to  a  Condition  that  the 
plaintiff  should  *have  its  road  constructed  and  in  operation  on  or  before  the 
first  day  of  July,  1878.'  It  was  held  that  time  was  of  the  essence  of  this  con- 
tract, and  that  the  failure  of  the  plaintiff  to  complete  the  road  by  the  day 
named  was  fatal  to  a  recovery,  notwithstanding  the  road  was  completed  shortly 
after  that,  and  the  city  received  the  benefit  of  it  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  Brewer,  now  of  the  supreme  court  of  the  United 
States,  observed:  *Nor  is  this  a  case  of  part  performance  by  one  party  and  the 
acceptance  by  the  other  of  the  proceeds  of  such  performance.  The  work  done 
by  the  company  was  upon  its  own  grounds.  It  owns  the  road  absolutely  and 
entirely.  It  has  parted  with  nothing  which  the  city  has  received.  The  city 
has  accepted  and  appropriated  none  of  its  labor  and  none  of  Its  materials. 
It  has  received  the  benei^t  of  the  work  in  no  other  sense  than  every  Individual 
In  the  community,  and  in  no  other  way  than  of  one  person' receiving  benefit 
from  his  neighbor's  Improvement  of  his  own  property." 

While  these  were  cases  in  which  the  plaintiff  failed  to  recover  on 
the  express  contract,  not  because  it  was  ultra  vires  and  void,  but 
because  the  plaintiff  failed  to  comply  with  a  condition  precedent 
in  such  contract,  the  principle  upon  which  they  were  placed  is  en- 
tirely applicable  to  the  case  at  bar.  This  is  made  apparent  by  the 
language  of  Mr.  Justice  Jackson  in  delivering  the  opinion  in  Hedges 
V.  Dixon  Co.,  150  U.  S.  18^186^  14  Sup.  Ot.  71,  37  L.  Ed.  1044.  There 
a  county  had  issued  bonds  in  aid  of  a  railroad  in  excess  of  its  au- 
thority, and  the  holders  of  the  bonds  filed  a  bill  in  which  they  asked 
from  the  court  the  relief  of  cutting  down  the  obligation  of  the  bonds 
proportionately  so  as  to  bring  it  within  the  lawful  amount.  The 
supreme  court  held  that  the  relief  could  not  be  granted,  and,  re- 
ferring to  the  cases  of  Louisiana  v.  Wood,  102  U.  S.  294,  26  L.  Ed. 
153,  and  Read  v.  City  of  Plattsmouth,  107  U.  S.  568,  2  Sup.  Ot.  208, 
27  L.  Ed.  414,  in  which  it  had  been  permitted  to  bondholders  of 
bonds  issued  without  anthority  to  recover  from  the  municipal  cor- 
poration issuing  the  bonds  the  amount  of  money  received  by  it  and 
expended  by  it  for  lawful  purposes  as  money  had  and  received  to  its 
use,  the  court  said: 

"The  circumstances  and  conditions  which  gave  the  holders  of  the  bonds  an 
equitable  right  in  those  cases  to  recover  from  the  municipality  the  money  which 
the  bonds  represented  do  not  exist  in  the  case  under  consideration,  where  the 
county  received  no  part  of  the  proceeds  of  the  bonds,  and  no  direct  money  bene- 
fit, but  merely  derived  an  incidental  advantage  arising  from  the  construction  | 
of  the  railroad,  upon  which  advantage  it  would  be  impossible  for  the  court  to  | 
place  a  pecuniary  estimate,  or  to  say  that  it  would  be  equal  to  such  portion  of  i 
the  bonds  in  question  as  the  county  could  lawfully  have  issued."  | 
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For  these  reasons  we  think  that  there  is  no  ground  apon  whieh 
to  base  a  recoveij  for  money  had  and  received  to  the  use  of  Johnson 
City. 

The  cases  relied  upon  by  the  plaintiff  are  Bead  v.  City  of  Platts- 
mouth,  107  U.  S.  568,  2  Sup.  Ct.  208,  27  L.  Ed.  414;  C^iapnian  v. 
Douglass  Co.,  107  U.  S.  348,  2  Sup.  Ct,  62,  27  L.  Ed.  378;  Parkersburg 
V.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27  L.  Ed.  238;  Louisiana  r. 
Wood,  102  U.  8.  294,  26  L.  Ed.  153;  Hitchcock  v.  Galveston,  96  U. 
&  341,  24  L.  Ed.  659.  It  is  contended  that  they  sustain  the  view 
that  money  paid  for  the  benefit  of  the  city  on  the  faith  of  the  issue 
of  invalid  bonds  may  be  recovered  in  an  action  for  money  had  and  re- 
ceived. It  will  be  found  that,  in  every  case  cited  but  one,  the  city  or 
county  or  municipal  corporation  which  issued  the  bands  received  the 
money  or  labor  or  material  furnished,  a^d  that  it  was  expended  in  im- 
proving the  property  of  the  city  or  other  corporation  in  a  manner  in 
which  the  city  had  power  to  improve  its  own  property.  In  Hitch- 
cock V.  Galveston,  supra,  the  benefit  conferred  upon  the  city  was 
the  building  of  sidewalks,  which  the  city  had  the  right  to  build  and 
pay  for,  but  which,  it  was  found,  it  had  no  right  to  pay  by  issuing 
bonds.  In  Louisiana  v.  Wood  the  money  received  for  the  bonds 
was  used  partly  by  the  city  in  payment  and  redemption  of  matured 
bonds  and  coupons  and  warrants  of  the  city,  lawfully  issued,  and 
part  of  it  was  deposited  in  the  city  treasury.  In  Parkersburg  v. 
Brown,  which  is  the  exception,  the  money  which  was  received  for 
the  bonds  was  used  to  purchase  land  and  to  erect  a  manufacturing 
establishment,  the  operation  of  which  it  was  supposed  would  benefit 
the  city.  The  bonds  were  declared  void  for  want  of  power  in  the 
city  to  aid  private  manufacturing  establishments.  The  relief  granted 
by  the  court  was  not  to  hold  the  city  as  for  money  had  and  re- 
ceived, but  to  follow  the  property  into  which  the  money  had  been 
put,  and  to  sell  the  property,  and  distribute  the  net  proceeds  thereof 
to  those  with  whose  money  the  property  had  been  purchased  and 
improved.  In  Chapman  v.  Douglass  Co.,  supra,  a  coun^  in  Nebraska 
bought  land  upon  which  to  erect  a  poor  house  and  farm,  and  in 
payment  therefor  issued  notes  for  four  equal  annual  installments  of 
the  purchase  price,  and  gave  a  mortgage  to  secure  the  payment  of 
the  notes.  It  was  decided  by  the  supreme  court  of  the  state  tiiat 
the  county  could  not  bind  itself  to  pay  the  purchase  money  by  notes, 
or  to  secure  it  by  mortgage  upon  the  property,  but  its  power  was 
limited  to  a  payment  in  cash,  and  the  levy  of  an  annual  tax  to  create 
a  fund  wherewith  to  pay  the  residue.  It  was  held  that,  the  con- 
tract being  unauthorized  only  so  far  as  it  related  to  the  time  and 
mode  of  paying  the  purchase  money,  and  the  title  to  the  land  having 
passed  by  the  conveyance,  the  county  held  the  title  as  trustee  for 
the  benefit  of  the  vendor,  and  that,  unless  the  sum  due  on  the  pur- 
chase money  was  paid  within  a  reasonable  time,  the  county  might 
be  required  to  execute  a  deed  releasing  to  the  vendor  all  the  title 
acquii^  under  his  deed.  In  Bead  v.  City  of  Plattsmouth,  the  money 
paid  for  the  bonds  was  used  by  the  city,  of  Plattsmouth  in  the  con- 
struction of  a  high  school  building.  The  power  of  the  city  to  issue 
bonds  tQ  build  a  high  school  was  questioned,  and  by  a  subse<m^nt       ^ 
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act  the  bonds  issued  were  validated  by  the  legislature.  At  the  time 
the  bonds  were  issued  it  could  not  lawfully  issue  them  in  the  amount 
in  which  they  were  issued.  It  was  held  that  the  city,  having  taken 
the  money  and  put  it  into  a  school  house,  which  it  owned,  was 
bound  by  the  force  of  the  transaction  to  repay  to  the  purchaser  of 
its  void  bonds  the  consideration  received  and  used  by  it,  or  its  law- 
ful equivalent,  and  that,  therefore,  the  enabling  act  Validating  the 
bonds  only  recognized  an  existing  moral  and  legal  obligation,  and 
•was  valid.  It  thus  api)ears  that  in  each  of  the  cases,  except  Parkers- 
burg  V.  Brown,  the  benefit  received  by  the  municipal  porporation 
was  money  paid  to  it  or  property  delivered  into  its  actual  possession 
under  such  circumstances  that,  had  no  express  contract  been  at- 
tempted, a  tacit  contract  might  have  been  inferred.  In  Parkersburg 
V.  Brown  the  money  paid  was  followed,  as  in  rem,  into  the  thing 
bought  with  it. 

It  follows  that  the  judgment  of  the  court  was  correct,  and  it  must 
be  affirmed,  with  costs. 


JAMES  P.  WITHEROW  CO.  ▼.  DB  BARDELEBBN  COAL  ft  IKON  CO. 
(Circuit  Court  of  Appeals,  Fifth  Circuit    February  e»  1900.) 
No.  824. 

I.  COHTRACTS— COKSTRUCTIOH. 

Plaintiff  contracted  to  bnUd  two  blast  furnaces  for  defendant  and  to 
furnish  five  boilers  of  a  designated  pattern,  which  he  guarantied  sufficient 
for  the  entire  plant.  The  five  boilers  furnished  being  insufficient  plaintiff 
furnished  three  more;  and,  it  then  appearing  tliat  still  more  would  be 
required,  a  supplemental  contract  was  entered  into,  by  which  he  agreed 
to  furnish  two  additional  batteries,  of  two  boilers  each,  at  his  own  cost,  if 
both  were  required,  but  the  contract  providing  that  if  one  of  such  batter- 
ies should  prove  sufficient  with  those  previously  erected,  defendant  should 
pay  $8,000  for  the  last  battery,  or  it  might  elect  not  to  retain  it,  in  lieu 
of  such  payment  Held,  that  plaintiff  could  in  no  event  recover  more  than 
$8,000  upon  such  supplemental  agreement,  even  If  able  to  show  that  nei- 
ther of  the  additional  batteries  furnished  thereunder  were  required  to 
fulfiU  his  former  contract;  the  necessity  for  one,  at  least  of  such  batteries 
being  conceded  in  the  making  of  the  second  contract 
S.  Appeal— Review— Rm.iNG8  on  Motion  for  Kew  Trial. 

Rev.  St  S  014,  requiring  circuit  and  district  courts  of  the  United  States 
to  conform,  as  near  as  may  be,  in  civil  actions  at  law,  to  the  practice, 
•  pleadings,  and  form  of  procedure  existing  in  the  state  courts,  has  no  appli- 
cation to  procedure  on  appeal  or  writs  of  error;  and  the  settled  rule  of 
the  federal  courts  that  a  ruling  on  a  motion  for  a  new  trial  is  discretionary, 
and  not  reviewable  on  a  writ  of  error,  is  not  affected  by  a  state  statute 
providing  for  appeals  from  such  rulings. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Northern  District  of  Alabama. 
John  F.  Martin,  for  plaintiff  in  error. 
Walker  Percy  and  W.  I.  Qrubb,  for  defendant  in  error. 

Before  PABDEE^  McCORMICK,  AND  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.    On  March  31,  1886,  James  P.  Witherow 
made  an  agreement  with  the  De  Bardeleben  Coal  &  Iron  Company  to 
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erect  tor  it  two.  tdast  furnaces.  The  details  of  the  contract  and 
speciflcationB  are  not  material.  It  is,  however,  important  to  note  that 
Witherow  agreed  to  famish  "five  water-tube  boilers,  Heine  patent, 
guarantied  sufficient  for  entire  plant"  After  one  of  the  furnaces 
was  in  operation,  some  doubt  waa  expressed  by  the  De  Bardeleben 
Coal  &  Iron  Company  as  to  whether  the  five  water-tube  boilers  would 
be  sufficient  to  run  the  entire  pjant  when  finished,  and  thereupon 
Witherow  furnished  one  extra  boiler  of  the  Heine  patent;  and  later, 
at  the  request  of  the  De  Bardeleben  Coal  &  Iron  Company,  Witherow 
delivered  to  it  two  other  extra-large  boilers,  Heine  patent,  in  addi- 
tion to  the  six  boilers  already  furnished.  After  Wifiierow  had  fur- 
nished the  eight  boilers  as  stated,  and  while  he  was  erecting  the  last 
two  of  them,  it  still  appearing  that  the  boiler  power  was  not  sufficient, 
the  following  contract  was  executed  by  Witherow: 

**Be60emer,  Ala.,  Nov.  2d,  1888. 
"Whereas,  the  boiler  power  furnished  by  James  P.  Witherow  to  the  De 
Bardeleben  C!oal  and  Iron  Company  has  not  been  fonnd  sufQclent  for  the  entire 
plant  described  In  his  contract  with  them,  dated  Slst  March,  A.  D.  1886,  as 
guarantied  therein;  and  whereas,  James  P.  Witherow  Is  now  erecting  an  addi- 
tional battery  at  said  furnace  plant,  of  the  same  pattern,  but  of  size  L,  and 
of  somewhat  different  construction:  Now,  I,  the  said  James  P.  Witherow, 
agree  to  furnish  two  other  additional  batteries,  similar  In  size  and  construction 
to  the  addHlonal  battery  abore  referred  to  as  now  being  erectel  at  such  furnace 
plant.  It  being  understood  that  if  both  of  such  two  additional  bart:terles,  with 
the  rest  of  the  boiler  power  furnished,  are  found  necessary  to  supply  sufficient 
steam  for  the  entire  plant  described  in  such  contract,  with  one  battery  left 
always  idle  for  necessary  cleaning  and  repairs,  then  I  am  to  pay  the  entire 
cost  of  such  additional  batteries.  If,  however,  one  of  the  additional  batteries 
herein  stipulated  for  be  foimd  sufficient  for  the  purposes  above  described,  then 
the  De  Bardeleben  Goal  and  Iron  Ck)mpany  is  to  pay  me  $8,000  for  the  second 
additional  batteries.  The  two  additional  batteries  herein  provided  to  be  com- 
pleted and  In  position  within  sixty  days  from  this  date,  provided  the  foundations 
for  the  same  are  ready  to  receive  them.  In  case  of  dlaagreement  between  my- 
self and  the  said  De  Bardeleben  Goal  and  Iron  Company  as  to  whether  the  said 
additional  battery  is  necessary  or  not,  then  the  matter  to  be  referred  to  some 
third  party,  to  be  mutually  selected,  and  his  decision  to  be  final.  If  the  second 
of  the  additional  batteries  above  referred  to  prove  satisfactory  to  the  De 
Bardeleben  Coal  and  Iron  Company,  they  have  the  right  to  cancel  this  agree- 
ment, as  to  the  third  additional  battery,  without  cost  to  them,  if  they  so  elect 
"[Signed]  James  P.  Witherow.** 

Each  battery  named  in  the  contract  consisted  of  two  boilers. 
Witherow  delivered  the  four  additional  boilers  in  conformity  with 
this  contract,  making,  in  all,  twelve  boilers  that  he  furnished.  This 
suit  is  brought  to  collect  pay  for  the  last  four  boUers.  The  plaintiff 
company,  which  has  become  the  successor  of  James  P.  Witherow, 
and  the  owner  of  the  claim,  contends  that  it  is  not  necessary  to  use 
the  four  boilers  last  delivered  in  order  to  successfully  operate  the 
plant.  The  plaintiff  therefore  sues  for  f  16,000,  the  value  of  the  four 
boilers.  The  defendant  in  error  contends  that  all  the  boilers  fur- 
nished were  necessary  to  operate  the  plant.  These  contentions  make 
the  issue  of  fact  in  the  case,  on  which  much  evidence  was  offered  by 
each  party.  Whether  or  not  these  four  boilers  last  furnished  were 
necessary  to  supply  sufficient  steam  to  operate  the  entire  plant  to  its 
reasonable  capacity,  leaving  two  idle  for  use  while  cleaning  and  re- 
pairing, was  tiie  one  question  of  fact  for  the  jury.    The  plaintiff,  in-      ^ 
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ikted  that  tiie  contract  8hotild  be  so  constraed  that,  if  the  Jury  an- 
9wered  this  question  in  the  negative,  it  was  entitled  to  receiye 
116,000;  but  the  trial  judge  construed  the  contract  to  mean  that  the 
plaintiff  in  no  event  could  recover  on  the  contract  more  than  |SyOOO. 
The  circuit  court  (Judge  Toulmin  presiding)  instructed  the  jury  on 
this  point  as  follows: 

"Witherow  entered  into  an  agreement  with  the  defendant  to  deliver  to  It 
(the  defendant)  four  other  and  additional  boilers,  which  agreement  was  in 
writing,  and  dated  November  2,  1888,  and  which  is  in  evidence  before  you. 
In  that  agroemeivt  Witherow  states,  in  substance,  that  the  boiler  power  for- 
nisbed  by  him  had  not  been  found  sufficient  for  the  entire  plant  described  in  his 
former  contract,  as  he  had  gnarantied  therein;  and  he  agrees  to  furnish  two  other 
additional  batteries,  which,  it  has  been  shown,  meant  four  additional  boilers, 
and  stipulates  that  if  both  such  two  additional  batteries  (in  other  words^  four 
additional  boilers),  with  the  rest  of  the  boiler  power  furnished,  are  found  neces- 
sary to  supply  sufficient  steam  for  the  entire  plant  described  in  the  original 
contract,  with  one  battery  (that  is,  two  boilers)  left  always  idle  for  necessary 
cleaning  and  repairs,  then  Witherow  would  pay  the  entire  cost  of  such  addi- 
tional boilers,  but  if  one  of  the  additional  batteries  (that  14,  two  boilers)  stipu- 
lated for  be  found  sufficient  for  the  purpose  described  (that  is,  sufficient  to  sup- 
ply steam  for  the  entire  plant),  then  the  defendant  should  pay  him  $8,000  fos 
two  boilers.  In  the  recital  of  this  agreement,  Witherow  speaks  of  an  addi- 
tional battery  (two  boilers)  that  he  was  then  erecting  at  the  furnace  plant, 
and  then  goes  on  and  agrees  to  furnish  two  other  additional  batteries,  or  four 
additional  boilers,  and,  in  the  winding  up  of  the  agreement,  says  that  if  the 
second  of  the  additional  batteries  above  referred  to  proved  satisfactory  to 
the  defendant,  the  defendant  had  the  right  to  cancel  the  agreement  as  to  the 
third  additional  battery,  without  cost,  if  he  so  elected.  My  construction  of  that 
clause  is  that  Witherow  was  referring  to  all  three  of  the  additional  batteries 
mentioned  in  that  agreement,  and  when  he  says,  'If  the  second  of  the  addi« 
tional  batteries  above  referred  to  proved  satisfactory,*  etc.,  he  had  reference  to 
the  first  of  the  two  additional  batteries  which  be  then  and  there  agreed  to 
furnish,  and,  if  they  proved  satisfactory  to  the  defendant,  the  defendant  could, 
at  its  election,  cancel  the  agreement  to  pay  the  $8»000  for  the  other  and  last 
additional  battery  referred  to,  and  which  Witherow  had  stipulated  to  furnish, 
— ^in  other  words,  that  the  defendant  had  the  right  to  relieve  itself  of  paying 
$8,000  for  the  two  boilers  which  it  might  have  no  need  for.  Now,  you  win 
observe  that  Witherow  agreed  to  furnish  four  additional  boilers,  and  stipulated 
that  if  aU  of  them,  with  the  rest  of  the  boiler  power  already  furnished,  were 
necessary  to  supply  sufficient  steam  for  the  plant,  with  two  of  the  boilers  left 
always  idle,  then  he  was  to  pay  the  entire  cost,  and  the  defendant  was  to  pay 
nothing.  If,  however,  two  of  the  additional  boilers  were  found  sufficient  for  the 
purpose,  then  the  defendant  was  to  pay  him  $8,000,  unless  the  defendant 
elected  to  cancel  the  agreement  as  to  that  Now,  the  plaintiff  avers  in  its 
complaint  that  it  was  not  necessary  to  use  four  of  the  boilers  delivered  to  the 
defendant,  in  order  successfully  to  operate  the  defendant's  furnace  plant,  and 
it  claims  pay  for  four  boilers  in  the  sum  of  $16,000.  But  I  charge  you,  gentle- 
men, that,  if  you  find  the  plaintiff  Is  entitled  to  recover  at  aU,  it  can  only  re- 
cover $8,000  tor  two  boilers,  with  Interest  on  that  amount  from  the  time  it 
was  due  or  ought  to  have  been  paid,  if  you  find  from  the  evidence  when 
that  was.  If  you  cannot  find  when  that  time  was,  then  interest  would  ran 
from  the  beginning  of  the  suit" 

This  charge,  we  think,  properiy  eouscrues  the  contract.  It  leaves 
but  little  to  add  on  the  subject.  By  the  original  contract  to  erect  the 
furnace,  Witherow  was  to  furnish  five  water-tube  boilers,  '^guarantied 
sufficient  for  the  entire  plant."  It  is  conceded  that  the  five  boilers 
were  insufficient.  He  furnished  another,  which  was  still  not  enough, 
and  while  erecting  two  more  (the  seventh  and  eighth)  the  contract 
sued  on  was  made.  The  De  Bardeleben  Goal  &  Iron  Company  had 
Witherow's  guaranty  to  furnish  sufficient  boilers  at  his  own  expense^ 
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and  it  is  not  probable  that  it  would  agree  to  pay  for  boilers  that  were 
I  needed  to  run  the  plant.    Witherow,  on  the  other  hand,  would  not 

I  probably  agree  to  furnish,  without  additional  pay,  more  boilers  than 

j  were  sufficient.    The  parties  being  so  placed  by  the  original  contract, 

the  one  sued  on  was  made.  Wi&erow  evidently  conceded  that  two 
more  boilers  (the  ninth  and  tenth)  would  be  needed.  The  De  Bardele- 
ben  Coal  &  Iron  Company  thought  four  more  (the  ninth,  tenth, 
eleventh,  and  twelfth)  would  be  needed.  The  contract  provides 
that  two  batteries,  of  two  boilers  each,  shall  be  furnished;  but  it  pro- 
vides, in  terms,  for  the  payment  of  f  8,000  for  one  of  the  batteries  if  it 
was  retained  by  the  De  Bardeleben  Coal  ft  Iron  Company,  and  was 
unnecessary  to  run  the  plant  If  one  additional  battery  (the  ninth 
and  tenth  boilers),  with  those  already  furnished,  was  all  that  was 
needed,  Witherow  was  to  be  paid  f 8,000  for  the  other  battery  (the 
eleventh  and  twelfth  boilers).  In  no  event,  by  the  contract,  was  he  to 
be  paid  f  16,000  for  the  two  batteries.  The  last  sentence  of  the  agree- 
ment confers  tiie  right  on  the  De  Bardeleben  Coal  ft  Iron  Comptoy,  if, 
in  its  opinion,  the  eleventh  and  twelfth  boilers  were  not  needed,  to 
decline  to  retain  them,  and  so  avoid  paying  the  |8,000  for  them.  But 
the  defendant  accepted  and  retained  both  of  the  batteries,  claiming 
that  both  were  needed  to  fulfill  the  guaranty  of  Witherow.  On  this 
construction  of  the  contract,  if  the  last  battery  was  required  to  run 
the  plant,  leaving  one  battery  always  idle  for  necessary  cleaning  and 
repairs,  the  plaintiff  was  entitled  to  nothing;  if  the  last  battery  was 
not  required,  the  plaintiff  was  entitled  to  recover  |8,000  and  interest. 
I  This  question  was  fairly  submitted  to  the  jury,  and  they   found,  by 

a  verdict  for  the  defendant,  that  all  the  boilers  furnished  (twelve 
in  number)  were  required  to  run  the  plant,  leaving  two  idle  ones  for 
cleaning  and  repairs. 

It  is  assigned  as  error  that  the  court  below  refused  to  grant  a  new 
trial  in  the  case.  In  the  United  States  courts  it  has  been  uniformly 
held  that  the  granting  or  refusal  of  a  motion  for  a  new  trial  is  within 
the  discretion  of  the  court,  and  cannot  be  reviewed  by  an  appellate 
court.  It  is  contended  by  counsel  for  the  plaintiff  in  error  that  the 
act  of  the  legislature  of  Alabama  of  February  16,  1891  (Acts  1890- 
91,  p.  779,  No.  363;  Code  Ala.  1896,  §  434),  which  provides  for 
appeals  from  decisions  on  motions  for  new  trials,  should  be  fol- 
lowed in  practice  in  the  federal  courts.  It  is  true  that  the  Revised 
I  Statutes  of  the  United  States  (section  914)  provide  that  the  practice, 

I  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes,  other 

than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts, 
i  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings,  and 

forms  and  modes  of  proceeding  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  state  within*  which  such  circuit  or 
:  district  courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 

I  standing.    This  statute,  we  think,  does  not  have  any  application 

i  to  the  review  of  decisions  refusing  or  granting  new  trials.    In  New- 

comb  V.  Wood,  97  U.  S.  581,  583,  24  L.  Ed.  1085,  the  court  said: . 

"It  has  long  been  the  established  law  in  the  courts  of  the  United  States 
!  '   that  to  grant  or  refuse  a  new  trial  rests  In  the  sound  discretion  of  the  court 

to  which  the  motion  is  addressed,  and  that  the  result  cannot  be  made^e         ^ 
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sabject  of  review  upon  a  writ  of  error.  We  cannot  think  that  congress  In- 
tended by  the  act  of  June  1,  1872  (17  Stat.  197,  i  6),  to  abrogate  this  salutary 
rule." 

The  object  of  section  914  of  the  Revised  Statutes  was  to  assimilate 
the  form  and  manner  in  which  the  parties  should  present  their  claims 
and  defenses  in  preparation  for  the  trial  of  suits  in  the  federal  courts, 
to  those  prevailing  in  the  courts  of  the  states.  This  does  not  include 
proceedings  in  the  appellate  courts.  It  has  no  application  to  proceed- 
ings by  writs  of  error  or  by  appeal.  In  re  Chateaugay  Iron  Oo.,  128 
U.  e.  544,  553,  9  Sup.  Ct.  150,  32  L.  Ed.  508.  The  case  of  Cowley  v. 
Railroad  Co.,  159  U.  S.  569, 16  Sup.  Ct  127,  40  K  Ed.  263,  cited  in  the 
brief  for  plaintiff  in  error,  has,  we  think,  no  application  to  this  ques- 
tion. It  merely  states  the  familiar  rule  that  the  federal  courts  may 
enforce  in  equity  new  rights  or  privileges  conferred  by  state  statutes, 
as  they  may  enforce  on  their  common-law  side  new  rights  of  action 
given  by  statutes.  The  Alabama  statute  cited  does  not  confer  on 
parties  litigating  in  the  federal  courts  the  right  to  review  by  writ  of 
error  the  decision  of  the  circuit  court  refusing  to  grant  a  new  trial. 
Fishburn  v.  Railway  Co.,  137  U.^.  60, 11  Sup.  Ct.  8,  34  L.  Ed.  585. 

There  are  many  assignments  of  error  (67  in  all)  which  relate  to  the 
admission  and  exclusion  of  evidence.  We  have  examined  all  of  them, 
and  are  of  opinion  that  the  record  shows  no  error  to  the  injury  of  the 
plaintiff  in  error.  It  would  serve  no  useful  purpose  to  discuss  them. 
The  judgment  of  the  circuit  court  is  affirmed. 


FLORIDA  CENT,  ft  P.  R.  CO.  v.  AMERICAN  SURETY  OO.  OP  NEW 

YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  24,  1900.) 

No.  8. 

,  Ikdbmnitt  Insdrakce— Fidelity  op  Employes—Construction  op  Contract. 
A  surety  company  issued  to  a  railroad  company  a  bond  by  which  It 
agreed  to  indemnify  the  latter  against  loss  by  reason  of  the  dishonesty  or 
culpable  negligence  of  its  employes,  who  were  named,  and  the  amount 
of  indemnity  as  to  each  stated,  in  a  schedule.  The  liability  was  limited 
to  losses  which  should  occur  and  be  discovered  during  the  continuance  of 
the  contract,  and  the  bond  contained  the  following  provision:  "And  it  is 
agreed  further  that  the  company,  upon  the  execution  of  a  stipulated 
amount  of  risk  or  insurance  under  the  terms  of  this  bond  in  behalf  of 
any  employ^,  shall  not  thereafter  be  responsible  to  the  employer  under 
any  previous  insurance  of  said  employ^,  it  being  mutually  understood  that 
it  is  the  intention  of  this  provision  that  but  one  (the  last)  insurance  of 
the  employ^  shall  be  in  force  at  one  time,  unless  otherwise  provided."  At 
the  end  of  each  year  after  the  issuance  of  such  bond  a  new  schedule  of 
employes  was  furnished  by  the  employer,  accepted  by  the  company,  and 
a  new  premium  paid,  based  thereon.    The  bond  stated  no  time  of  its 

.  duration,  but  the  notice  of  acceptance  of  each  subsequent  schedule  stated 
the  term  of  insurance  to  be  for  one  year.  Held,  that  the  bond  was  not 
a  continuing  contract  from  year  to  year,  but  that  a  new  contract  was 
made  annually;  and  on  each  renewal  under  the  above  provision  the  lia- 
bility of  the  insurer  for  any  past  and  undiscovered  defalcation  of  an  em> 
ploy6  terminated. 

,  Same. 

A  contract  by  a  surety  company  to  indemnify  an  employer  against  loss 
by  reason  of  the  dishonesty  or  culpable  negligence  of  its  employes  limited 
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the  liability  of  the  company  to  such  losses  as  should  occur  during  the  con- 
tinuance of  the  contract,  and  should  be  discovered  ''during  said  continu- 
ance, and  within  six  months  after  the  death,  dismissal,  or  retirement  of 
the  employe  causing  such  loss.  Held  that,  at  the  expiration  of  the  year  for 
which  indemnity  was  given,  the  liability  of  the  company  ceased  as  to  an 
undiscovered  loss  caused  by  an  employ^  who  still  remained  in  the  position 
hL  which  his  fidelity  had  been  guarantied,  although  he  subsequently  died, 
and  the  loss  was  discovered  within  six  months  thereafter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

George  Zabriskie  and  J.  Archibald  Murray,  for  plaintiff  in  error. 
Henry  L.  Stimson  and  Henry  C.  WiUcox,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges, 

SHIPMAN,  Circuit  Judge.  The  American  Surety  Company  of  New 
York  issued  on  March  14,  1891,  for  a  valuable  consideration,  to  the 
Florida  Central  &  Peninsular  Railroad  Company,  a  bond  of  indemnity 
against  loss  through  the  defalcation  of  its  employ6s,  who  were  to  be 
named,  among  whom  was  W.  Naylor  Thompson,  its  treasurer.  The 
railroad  company  waa  insured  against  loss  by  his  dishonesty  or  cul- 
pable negligence  in  the  sum  of  $2o,000.  In  an  action  at  law  in  the 
circuit  court  for  the  Southern  difetrict  of  New  York  upon  this  bond 
by  the  railroad  company  against  the  surety  company  to  recover  the 
amount  of  the  defalcations  which  will  hereafter  be  specified,  a  ver- 
dict for  the  defendant  was  directed  by  the  court,  and  to  review  the 
judgment  which  was  entered  upon  the  verdict  this  writ  of  error  was 
brought. 

Before  March  14,  1891,  the  surety  company  had  annually,  while 
it  was  insuring  the  plaintiff,  issued  to  it  a  new  bond  of  indemnity, 
but  after  the  date  of  the  bond  in  suit  no  new  and  separate  bond  was 
issued.    The  bond  "provided  as  follows: 

"Whereas,  the  employer  has  in  its  senrlce  certain  employes,  whose  names, 
occupationis,  and  locations  appear  in  the  schedule  register  marked  'Florida, 
Central  and  Peninsular  Railroad  Ck)mpany  Bond  Record  with  the  American 
Surety  Company  of  New  York,*  and  which  is  hereby  made  a  part  of  this  bond; 
and  whereas,  the  employer  requires  security  for  the  performance  of  the  duties 
devolving  on  said  employes  in  the  respective  capacities  to  which  they  now  are 
or  may  hereafter  be- assigned  by  said  employer;  and  whereas,  the  employer 
may  hereafter  require  like  security  for  other  employes  who  now  are  or  may 
hereafter  be  engaged  in  its  service,  and  whose  names  may,  in  the  manner 
hereinafter  indicated,  be  inserted  in  said  schedule  register: 

"Now,  therefore,  in  consideration  of  the  payment  of  forty  cents,  annual 
premium  for  each  one  hundred  dollars  of  security  required  of  the  company  by 
the  employer,  it  is  hereby  agreed  that,  subject  to  the  conditions  herein  con- 
tained, the  company  does  hereby  insure  the  employer  to  the  extent  of  the  in- 
surance on  each  employ^  against  any  and  all  pecuniary  loss  sustained  by  the 
employer  of  money,  securities,  or  other  personal  property  in  the  possession 
of  said  employes,  or  for  the  posBession  of  which  any  of  them  is  responsible, 
by  dishonesty  or  culpable  negligence  on  the  part  of  any  of  said  em^oy6s  in 
the  positions  hereinbefore  referred  to,  or  the  duties  in  the  employer's  serv- 
ice which  he  may  hereafter  be  caUed  upon  to  perform  during  the  continuance 
of  his  Insurance  under  this  bond,  and  which  loss  shall  be  discovered  during 
said  continuance  and  within  six  months  after  the  death,  dismissal,  or  retire- 
ment of  the  employ^  causing  such  loss;  but  in  no  event  Shall  the  company  be 
liable  for  a  greater  sum  than  that  for  which  the  insurance  on  the  defaulting 
employe  is  granted,  and  which  insm-ance,  and  the  period  thereof,  are  stated        t 
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in  the  schedule  register  hereinbefore  mentioned,  opposite  each  employe's  name; 
and  the  company  shall  pay  to  the  employer  within  sixty  days  from  the  re- 
ceipt of  a  satisfactory  proof  of  a  loss  under  this  bond  the  amount  of  said 
loss,  but  not  exceeding  the  extent  of  the  insurance  on  the  employ^  or  em- 
ployes whose  dishonesty  or  culpable  negligence  occasioned  such  loss:  provided, 
that  the  company  shall  not  be  liable  under  this  bond  for  the  amount  of  any 
balance  that  may  be  found  due  the  employer  from  the  employ^,  and  which 
may  have  accrued  prior  to  the  date  of  said  insurance,  and  which  may  be  dis- 
covered  within  the  period  of  said  Insurance,  it  being  the  true  intent  and  mean- 
ing of  this  bond  that  the  company  shall  be  responsible  as  aforesaid,  for  money, 
securities,  or  other  personal  property  diverted  from  the  employer  within  the 
period  specified  in  said  insurance. 

"And  It  is  agreed  further  that  the  company,  upon  the  execution  of  a  stipu- 
lated amount  of  risk  or  insurance  under  the  terms  of  this  bond  in  behalf  of 
any  employ^,  shall  not  thereafter  be  responsible  to  the  employer  under  any 
previous  insurance  of  said  employ^,  it  being  mutually  understood  that  it  is  the 
intention  of  this  provision  that  but  one  (the  last)  insurance  of  the  employ^  shall 
be  in  force  at  one  time,  unless  otherwise  provided.  [This  paragraph  is  known 
in  the  case  as  "Lines  62  to  66."] 

"The  right  to  make  any  claim  under  this  bond  shall  cease  at  the  expiration 
of  six  months  from  the  date  at  which  the  defaulting  employ^  shall  cease  to 
be  in  the  service  of  the  employer,  or  the  date  on  which  the  company  may  elect 
to  terminate  the  Insurance  on  such  employ^  as  hereinafter  provided." 

The  surety  company  furnished  to  the  railroad  company  a  book 
called  the  "Schedule  Register,"  and  had  in  its  office  a  copy  or  ab- 
stract of  this  book,  in  which  were  entered  the  names,  occupations, 
and  locations  of  the  employ6s  for  whose  conduct  security  was  re- 
quired, and  the  amount  of  the  indemnity  which  was  agreed  to  be  fur- 
nished. At  the  expiration  of  each  year  from  and  after  March  14, 
1891,  until  March,  1895,  the  railroad  company  made  out  a  new  and 
similar  schedule  of  the  employes  against  whose  misconduct  they 
were  to  be  indemnified,  and  the  amount  of  insurance  for  each,  paid 
the  annual  premium,  and  forwarded  the  schedule,  or  a  copy  of  it,  to 
the  surety  company,  which  accepted  the  same,  and  gave  a  notice  of 
acceptance.  The  last  notice,  dated  March  8,  18d5,  which  was  sub- 
stantially like  the  preceding  notices,  was  as  follows: 

"You  are  informed  that,  subject  to  the  conditions  of  the  guaranty  contract 
executed  March  14,  1891,  by  the  American  Surely  Company  of  New  York  to 
the  Florida  Gentral  &  Peninsular  Railroad  Co.,  the  said  American  Surety 
Company  hereby  guaranties  the  employes  of  the  said  railroad  company  as  fol- 
lows, and  from  the  dates  herein  specified,  to  March  15,  1896." 

Thompson  continued  to  be  insured  untU  March  15,  1896.  The 
railroad  company  applied  as  usual  in  March,  1896,  for  new  insur- 
ance, but,  as  the  surety  company  required  an  increase  of  rate,  no  re- 
newal was  had.  On  June  10,  1896,  Thompson  was  taken  ill.  The 
railroad  company  notified  the  surety  company  in  July  of  the  discov- 
ery of  defalcations  by  him.  He  ceased  to  be  treasurer  on  August 
1st,  and  died  in  September,  or  early  in  October,  1896.  Suit  was 
brought  within  the  time  limited  in  the  policy  upon  a  claim  consist- 
ing of  four  alleged  misappropriations  amounting  to  f 6,157.86.  The 
claim  consists  of  four  items,  amounting  altogether  to  |6,157.86.  The 
first  item  is  for  $3,310.22,  which  is  the  amount  of  a  collection  voucher 
dated  September  1,  1894,  representing  moneys  misappropriated  on 
or  before  that  date.  The  second  item  is  for  $1,000,  paid  to  Thomp- 
son on  a  check  drawn  in  favor  of  himself ^  by  himself  as  tipaaurer,  on 
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March  8,  1895.  The  third  item  is  for  |800,  alleged  to  have  been 
paid  to  and  misappropriated  by  Thompson  on  December  15,  1893. 
The  fourth  item  is  for  |1,047.64,  representing  the  amount  which 
Thompson  was  alleged  to  be  indebted  to  his  petty  cash  account  on 
August  1,  1896,  for  various  advai^ces  which  he  made  to  himself  out 
of  the  railroad  ccmipany's  money  during  his  incumbency  as  treasurer. 
The  first  three  of  these  items  were  for  moneys  taken  by  Thompson, 
if  at  all,  prior  to  March  15,  1895,  the  date  of  the  beginning  of  the 
last  year  of  the  insurance;  and  none  of  the  four  items  were  discov- 
ered by  the  plaintiff,  or  any  of  its  officers,  until  three  or  four  months 
after  March  15,  1896.  The  defendant  contends  that  none  of  these 
alleged  losses  fall  within  the  terms  of  the  contract  of  insurance,  be- 
cause the  first  three  items  did  not  occur  within  the  last  period  from 
March  15,  1895,  to  March  15,  1896,  and  because  none  of  the  items 
were  discovered  until  after  March  15,  1896.  The  plaintiff  insists 
that  the  guaranty  of  Thompson's  fidelity  was  effected  by  the  bonki 
of  March  14,  1896,  that  the  contract  was  a  continuing  one  through 
the  payment  of  an  annual  premium  so  long  as  his  name  remained 
in  the  schedule  register,  and  was  a  continuing  indemnity  for  Thomp- 
son's losses  which  occurred  at  any  time  after  March  14,  1891.  It 
is  evident  that  it  must  have  been  known  by  the  railroad  company 
that  the  intention  of  the  contract  was  to  make  the  indemnity  of  a 
limited  character,  and  it  is  also  plain  that  the  contract  was  blindly 
and  clumsily  drawn,  but,  so  far  as  it  relates  to  the  circumstances 
of  this  case,  we  think  it  is  capable  of  being  understood.  The  bond 
states  no  time  of  its  duration,  and  gives  the  name  of  no  person  for 
whose  conduct  there  is- to  be  an  indemnity.  To  make  the  contract 
intelligible,  it  must  be  read  in  connection  with  the  schedule  register 
and  the  notices  of  acceptance,  and  from  them  it  appears  that  an- 
nually a  new  list  of  employes  was  entered  on  the  schedule,  which 
was  sent  to  the  surety  company,  and  was  accepted  by  it  as  the  list 
of  employes  whose  fidelity  was  to  be  guarantied  from  the  date  of 
the  termination  of  the  pre-existing  contract  to  March  15th  of  the  suc- 
ceeding year.  Some  of  the  names  of  a  preceding  list  had  probably 
disappeared.  New  names  had  taken  the  places  of  those  who  had 
been  dropped,  and  a  new  annual  premium  had  been  paid  for  those 
whose  names  were  on  the  new  schedule.  The  course  of  business 
between  the  parties,  as  well  as  the  bond  itself,  shows  that  there  is 
to  be  an  annual  designation  of  employes  upon  the  schedule,  and  an 
annual  selection  and  acceptance  of  the  names  by  the  surety  company, 
and  that  the  new  schedule  will,  in  all  probability,  contain  the  names 
of  employes  whose  fidelity  had  been  guarantied  by  a  previous  con- 
tract. Such  being  the  case,  the  meaning  of  the  part  of  the  contract 
which  declares  that  upon  the  execution  of  a  stipulated  amount  of  risk 
or  insurance  in  behalf  of  an  employ^  the  company  shall  not  be  re- 
sponsible under  any  previous  insurance  of  said  employ^  becomes 
clear,  and  is  that,  when  a  new  schedule  of  the  amount  of  insurance 
in  behalf  of  any  employ^  formerly  on  the  schedule  has  been  executed 
or  completed,  and  actually  or  constructively  accepted,  the  old  or 
previous  insurance  against  losses  previously  committed  by  him  is  at 
an  end,  and  that  for  these  losses  the  company  is  no  longer  pajbla      j 
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The  contract  further  declares  that  only  the  last  insurance  of  the 
employ^  shall  be  in  force  at  one  time.  These  provisions  are  incon- 
sistent with  the  theory  that  it  was  the  Intention  or  the  idea  of  the 
parties  that  a  continuing  liability  for  old  and  undiscorered  losses 
in  continuous  previous  years  was  being  piled  up  in  each  renewed 
contract.  The  bond  also  provides  that  it  is  its  intent  that  the  surety 
company  shall  be  responsible  "for  property  diverted  from  the  em- 
ployer within  the  period  specified  in  said  insurance."  The  word  "in- 
surance'*  has  different  meanings  in  the  contract.  Sometimes  it  means 
the  amounts  of  indemnity,  and  sometimes  it  means  the  contract  of  in- 
surance. The  latter  meaning  is  the  one  intended  in  the  clause  just 
referred  to.  For  the  period  specified  in  the  contract  of  insurance, 
reference  must  be  had  to  the  two  other  papers  which,  with  the  bond, 
form  the  contract,  and  which  indicate  very  plainly  that  the  liability 
is  confined  to  losses  in  the  current  year.  This  construction  is  further- 
more shown  in  the  rider  attached  to  the  bond  in  suit,  which  is  as  fol- 
lows: 

"Whereas,  the  schedule  bond  issued  March  15th,  1890,  by  the  American 
Surety  (Company  of  New  York,  in  favor  of  the  Florida  Central  and  Peninsu- 
lar RaUroad  Company  on  certain  employes  therein  mentioned,  and  others  sub- 
sequently bonded  and  guarantied  subject  to  its  provisions,  expires  March  15th, 
1891;  and,  wjliereas,  said  bond  aUows  six  months  from  said  date  of  expira- 
tion in  which  to  make  claims  for  losses  thereunder,  the  provision  contained  in 
lines  62  to  66  of  the  bond  hereto  attached,  is  hereby  modified  so  as  to  recog- 
nize the  right  of  the  employer  to  make  claim  within  six  months  from  the 
expiration  of  the  bond  first  mentioned  for  any  loss  occurring  thereunder,  but 
with  the  understanding  that  the  aggregate  liability  of  the  American  Surety 
Company  of  New  York  for  the  acts  of  any  employ^  under  both  the  bonds 
herein  mentioned  shaU  not  during  said  period  exceed  the  amount  of  the  last 
guaranty  or  bond  upon  the  employ^  for  whose  acts  a  claim  may  be  made." 

This  rider  shows  that,  unless  it  had  been  inserted,  the  liability, 
if  any,  which  existed  under  the  bond  of  1890,  would  have  disappeared 
by  virtue  of  the  provision  contained  in  lines  62  to  66. 

The  remaining  question  of  the  proper  construction  of  the  contract 
relates  to  the  fourth  item,  which  was  discovered  three  or  four  months 
after  March  15, 1896,  and  before  Thompson  left  the  service  of  the  rail- 
road company.  The  contract  indemnifies  the  employer  against  loss 
by  the  dishonesty  or  culpable  negligence  of  the  named  employ^, 
which  loss  shall  be  discovered  during  the  continuance  of  his  insur- 
ance, and  within  six  months  after  the  death,  dismissal,  or  retirement 
of  the  employ^  causing  such  loss.  The  loss  must  be  discovered  dur- 
ing the  year  for  which  indemnity  was  given,  if  the  employ^  is  still 
in  the  position  in  which  his  fidelity  had  been  guarantied;  but,  if 
the  employ^  died,  was  dismissed,  or  retired  during  the  year,  it  must 
be  discovered  within  six  months  after  such  retirement.  Cases  may 
easily  be  imagined  of  hardship  under  the  stringent  terms  of  this 
policy,  and  what  would  be  the  result  in  case  the  loss  happened  dur- 
ing the  last  days  of  the  life  of  the  contract  when  discovery  was  im- 
possible during  its  life  is  a  question  which  does  not  arise  here.  The 
loss  which  is  Sie  subject  of  the  fourth  item  commenced  before  Janu- 
ary, 1, 1896,  when  there  was  a  balance  against  Thompson  of  |1,177.56, 
and  continued  until  August  1,  1896,  when  it  had  been  reduced  to 
$1,047.64.    He  had  apparently  drawn  the  railroad's  checks  for  th§ 
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payment  of  his  private  billB  from  time  to  time  during  the  period  of 
his  treasnrershlp,  b1it  the  company's  system  of  audit  was  very  lax, 
and  the  state  of  the  cash  account  was  unknown,  and  not  examined, — 
a  condition  of  affairs  which  was  intended  to  be  guarded  against  by 
the  narrow  terms  of  the  contract  of  indemnity.  Inasmuch  ae  the 
annual  renewal  of  the  contract  of  indemnity  ceased  on  March  15, 
1896,  when  Thompson  was  acting  as  treasurer,  the  liability  ceased  as 
to  all  losses  which  had  not  been  discovered.  If  Thompson  had  ceased 
to  be  treasurer  before  March  15,  1896,  the  facts  of  the  case  would 
have  corresponded  with  those  in  Guarantee  Co.  of  North  America  v. 
Mechanics'  Sav.  Bank  ft  Trust  Co.,  26  C.  O.  A.  146,  80  Fed.  766,  in 
which,  fifteen  days  before  the  employe's  yearly  Insurance  ended,  he 
was  retired  by  promotion  from  the  position  which  he  held,  and  the 
loss  was  discovered  about  three  months  after  his  retiracy,  in  which 
case  the  court  held  that  the  six  months  commenced  to  run  at  the 
date  of  the  retirement,  and  continued  without  reference  to  the  ter- 
mination of  the  annual  period, — ^a  conclusion  which  is  justified  by 
the  terms  of  the  contract.  The  judgment  of  the  circuit  court  is  af- 
flrmedy  with  costs. 

GRACE  &  HYDE  CO.  v.  KENNEDY. 

(Olrcalt  Court  of  Appeals,  Second  Circuit    January  2i,  1900.) 

No.  G6. 

1.  Master  and  Servant — Safe  Place  to  Work. 

A  master  was  building  a  shed  over  the  width  of  the  sidewalk  In  front 
of  a  building  In  a  city.  Twenty-six  foot  posts  were  placed  on  the  inside 
and  on  the  outside  of  the  sidewalk,  on  which  were  fastened  wooden  girders 
paraUel  with  the  street,  and  boards  were  nailed  on  such  girders.  The  wotk. 
was  done  at  night.  In  consequence  of  the  pubUe  use  of  the  street  In  the 
daytime.  Two  derricks  were  used,  which  were  secured  by  guy  lines,  some 
of  which  ran  across  the  street,  where  they  were  secured.  About  5  a.  m. 
a  wagon  struck  against  one  of  the  guys,  which  threw  plaintiff's  servant 
from  the  top  of  the  post  on  which  he  was  standing,  and  to  which  he  was 
spiking  a  girder.  Heldy  that  the  master  cannot  escape  liability  under  the 
rule  that  the  duty  of  the  master  to  provide  safe  places  does  not  apply 
where  the  place  originally  furnished  is  safe,  and  becomes  unsafe  in  the 
progress  of  the  work,  or  because  of  the  manner  In  which  the  work  Is  done, 
since  It  cannot  be  said  that  the  place  (the  street)  orlginaUy  furnished  was 
safe  unless  It  was  protected  by  danger  signals  or  watchmen. 

8.  Same. 

Work  was  done  at  night  on  a  structure  where  guy  ropes  were  run  into 
and  across  the  street.  A  wagon  of  a  third  person  ran  against  one  of  the 
ropes,  which  caused  plaintiff  to  fall  from  where  he  was  working  on  the 
structure.  There  were  no  lights  or  watchmen  in  the  street  near  the  ropes. 
Held,  that  the  fact  that  when  the  workmen  on  the  Job  began  work  suffi- 
cient appliances  in  the  way  of  lamps  were  furnished  does  not  exonerate 
the  master  within  the  rule  that  when  the  working  place  originally,  and 
when  the  employ^  was  sent  to  do  the  work  there,  was  reasonably  safe, 
but  became  unsafe  at  the  particular  time  of  the  accident  by  causes  that 
could  not  have  been  anticipated,  the  master  is  not  liable,  since  the  place 
could  not  be  considered  reasonably  safe  when  the  workmen  began  their 
night's  work  unless  an  adequate  system  was  adopted  for  their  protection 
against  dangers  easily  to  be  anticipated. 

Hb  Same— Weight  and  Sufficiency  of  Evidence. 

The  usual  practice  as  to  guarding  obstructions  at  night  in  the  streets 
of  a  city  where  men  were  at  work  was  to  place  red  lamps  on  the  obstruc- 
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tion,  or  to  employ  a  watcbman.  A  master  had  provided  four  red  lanterns, 
tv70  of  which  had  been  broken  before  the  night  of  the  acclSlezit,  and  the 
other  two  had  been  placed  on  that  night  at  one  obstmction,  bat  there  were 
none  on  the  obstruction  which  a  third  person  encountered,  thereby  in- 
jmring  a  servant.  The  evidence  as  to  whether  a  watchman  had  been  des- 
ignated to  give  warning  was  conflicting.  HM,  thaf  the  question  of 
whether  the  obstmction  was  suflldently  protected  was  for  the  jury. 

4   SAHB— ASSUBCPTIOK  OP  RiSKS. 

A  servant  does  not  assiune  the  risk  of  the  employer's  neglect  to  fur- 
nish a  reasonably  safe  system  of  protection  against  the  danger  from  in- 
jury by  passing  vehicles  coming  in  contact  with  guy  ropes  extending  from 
the  place  where  the  servant  is  working  out  into  and  across  the  street 

In  Error  to  the  Circuit  Court  of  the  United  Statea  for  the  South- 
em  District  of  New  York. 

Chas.  C.  Nadai,  for  plaintiff  in  error. 
Gilbert  D.  Lamb,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  SHTPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Daniel  Kennedy,  an  employ^  of  the 
Grace  &  Hyde  Company,  a  corporation,  brought  an  actioil  at  law 
in  the  circuit  court  for  the  Southern  district  of  New  York  against 
his  employer  to  recover  damages  for  the  injuries  caused  by  its  al- 
leged negligence,  and  recovered  a  verdict  for  f 2,500.  To  review  the 
judgment  which  was  entered  upon  the  verdict  this  writ  of  error 
was  brought. 

The  defendant,  in  the  month  of  August,  1897,  was  building  a  shed 
or  barricade  over  the  width  of  the  sidewalk  in  front  of  the  Grand 
Central  Depot,  on  the  east  side  of  Vanderbilt  avenue,  in  the  city  of 
New  York.  The  sidewalk  was  about  12  feet  wide,  and  the  barri- 
cade, of  about  26  feet  in  height,  consisted  of  two  rows  of  upright 
posts, — one  row  along  the  wall  of  the  depot,  and  the  other  along 
the  outer  edge  of  the  sidewalk,: — upon  which  were  fastened  wooden 
girders  parallel  with  the  street,  and  upon  the  girders  a  covering  of 
boards  was  nailed.  In  consequence  of  the  extent  of  the  public  use 
of  the  street  in  the  daytime,  the  work  was  done  at  night  These 
posts  were  10  feet  apart.  Two  derricks,  one  on  the  inside  of  the 
sidewalk  and  the  other  on  the  outside,  were  used  to  place  the  posts 
and  girders  in  position,  and  each  derrick  was  secured  by  two  back 
guy  lines  and  one  head  guy.  At  the  time  of  the  accident  the  inside 
derrick  was  secured  by  a  head  guy  line  running  down  to  the  stair 
rail  of  the  basement  stairs  of  the  depot.  The  other  two  lines  ran 
across  the  street.  One  was  fastened  to  a  lamppost  at  the  corner  of 
Forty-Third  street  and  Vanderbilt  avenue,  and  the  other  was  fas- 
tened to  a  hydrant.  These  two  lines  had  been  secured  across  the 
street  from  the  time  of  the  commencement  of  the  work.  To  a  large 
beam  in  the  street  between  the  east  curb  and  the  car  track  one  of 
the  guys  of  the  outside  derrick  had  been  fastened  from  time  to  time. 
The  work  began  at  Forty-Fourth  street,  and  the  derricks  were 
moved  forward  from  time  to  time  in  order  to  place  the  posts  and 
girders  in  position,  and  when  they  were  moved  the  position  of  the 
guys  was  changed.  At  about  half  past  4  or  5  o'clock  in  the  morn- 
ing of  August  19, 1897,  a  mail  van,  which  was  coming  through  Van> 
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derbilt  avenue  from  the  depot  yard  to  Forty-Second  street,  struck 
against  one  of  the  guys  of  the  inside  derrick,  caused  it  to  sway  over, 
and  one  of  the  ropes  threw  Kennedy  from  the  top  of  the  i>ost  on 
which  he  was  standing,  and  to  which  he  was  spiking  a  girder.  He 
was  thrown  upon  the  sidewalk,  and  his  kneecap  and  one  arm 
bro&en.  The  case  was  presented  to  the  jury  by  the  plaintiff  upon 
the  theory  that,  inasmuch  as  the  work  was  necessarily  done  at 
night,  upon  a  street  which  was  frequently  occupied  by  passing  ve- 
hicles of  various  kinds,  and  as  the  necessary  guy  ropes  which  ex- 
tended into  the  street  must  be  fastened  where  they  were  in  danger 
of  collision  with  a  passing  vehicle,  if  unobserved  in  the  darkness  by 
the  driver  of  the  vehicle,  it  was  the  duty  of  the  defendant  to  take 
such  precautions  against  injury  to  his  employes  as  to  render  the 
place  of  their  work  reasonably  safe.  The  court  charged  upon  the 
duty  of  the  defendant  as  follows: 

'*Did  the  defendants  fnlflU  their  duty,  which  was  to  provide  what  was  rea- 
sonably safe  and  proper  by  way  of  precaution  from  such  a  thing  as  this  mail 
wagon,  or  anything  of  that  sort,  coming  along?  If  they  did,— did  everything 
that  was  reaaonable  in  that  behalf, — you  may  return  a  verdict  for  the  defend- 
ants, because,  if  they  did,  that  is  enough.  That  is  aU  they  were  required  to 
do." 

The  defendant  insists  that  the  rule  of  law  which  directs  the  mas- 
ter to  provide  his  servant  "with  a  reasonably  safe  place  to  work 'in, 
having  reference  to  the  character  of  the  employment  in  which  the 
servant  is  engaged"  (Railroad  Co.  v.  Peterson,  162  U.  S.  346,  353, 
16  Sup.  Gt  848,  40  L.  Ed.  944),  is  inapplicable,  because  the  street 
was  a  safe  place,  and  the  rule  as  to  safe  places  does  not  apply  when 
the  place  originally  furnished  is  safe,  and  becomes  unsafe  in  the 
progress  of  the  work,  or  because  of  the  manner  in  which  the  work 
is  done.  The  argument  rests  upon  the  incorrect  assumption  that 
the  place  originally  furnished  was  safe.  The  place  was  an  avenue 
extensively  used  for  travel,  in  which  a  substantial  shed  was  to  be 
erected  at  night  by  the  use  of  derricks  secured  by  ropes  stretching 
somewhere  in  the  avenue.  It  was  eminentlv  unsafe  unless  protect- 
ed either  by  danger  signals  or  watchmen.  It  is  said,  however,  that 
when  the  workmen  began  work  suificient  appliances  in  the  way  of 
lamps  were  furnished,  and  that.it  became  unsafe  by  the  way  in 
which  the  work  was  done.  This  subject  was  considered  by  this 
court  in  Baird  v.  Reilly,  35  C.  C.  A.  78,  92  Fed.  884,  in  which,  after 
saying  that  an  employer  cannot  escape  responsibility  for  iujuries 
to  an  employ^  by  alleged  failure  to  make  the  working  place  reason- 
ably safe,  by  proof  that  he  had  furnished  a  competent  foreman  with 
necessary  appliances  and  needful  instructions,  the  court  said: 

"When,  however,  it  appears  that  the  worltlng  place  originally,  and  when  the 
employ^  was  sent  to  do  the  work  there,  was  reasonably  safe,  but  became  un- 
safe at  the  particular  time  of  the  accident  by  causes  that  could  not  have  been 
anticipated,  by  exigencies  created  in  carrying  on  the  details  of  the  work,  or 
by  the  neglect  of  a  feUow  servant,  a  difTerent  rule  is  applicable." 

The  facts  of  the  case  do  not  bring  it  within  the  exceptions.  The 
place  could  not  be  reasonably  safe  when  the  workmen  began  their 
night's  work  unless  an  adequate  system  was  adopted  for  their  pro- 
tection against  dangers  which  were  easily  to  be  anticipated ;^ei-       t 
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ther  did  danger  spring  out  of  sadden  exigencies,  or  sudden  neg- 
lect or  mistake  of  a  foreman  or  workman.  The  negligence,  if  it 
existed,  arose  from  the  insufficiency  of  the  means  for  the  protec- 
tion of  the  workmen  which  were  originally  adopted.  Mather  v. 
Rillston,  156  U.  S.  391,  15  Sup.  Ot  464,  39  L.  Ed.  464. 

The  defendant's  assignments  of  error  seek  to  introduce  into  the 
case  the  doctrine  of  nonliability  for  an  injury  caused  by  a  co-serv- 
ant, and  it  is  urged  that  the  danger  was  created  by  the  workmen 
themselves;  for  it  did  not  appear  that  there  was  a  necessity  for 
tying  the  guy  lines  on  the  other  side  of  the  street,  and  that  occa- 
sion for  warning  or  signals  arose  only  in  consequence  of  the  act  of 
the  men  in  thus  extending  the  ropes.  The  defect  in  the  argument 
is  a  continuance  of  the  omission  to  recognize  the  ordinary  neces- 
sity for-  the  protection  of  the  employ^,  and  that  the  absolute  duty 
of  the  master  to  provide  a  safe  place  is  not  avoided  by  the  neglect 
of  his  representative  or  servants  to  do  the  things  which  will  obvi- 
ously prevent  the  known  original  danger.  Howard  v.  Railway  Co. 
(C.  C.)  26  Fed.  837;  Railroad  Co.  v.  Peterson,  supra.  In  regard  to 
the  fact  of  the  insufficiency  of  the  means  of  protection,  competent 
testimony  was  introduced  to  show  that  the  usual  practice  with  re- 
spect to  guarding  obstructions  at  night  in  the  street  where  men 
are  at  work  is  to  place  red  lamps  upon  the  obstructions,  or  to  em- 
ploy a  watchman  for  the  purpose  of  warning  against  the  danger. 
Baird  v.  Reilly,  supra.  The  defendant  had  provided  four  red  lan- 
terns. Two  of  these  had  been  broken  before  the  night  of  the  ac- 
cident, and  the  other  two  were  on  that  night  placed  one  upon  each 
end  of  the  beam  on  the  street  which  has  been  spoken  of,  but  there 
were  none  upon  the  guys  of  the  injured  derrick.  There  was  also 
testimony  upon  the  part  of  the  plaintiff  that  no  person  had  been 
specially  designated  as  a  watchman  to  give  warning  to  drivers  of 
vehicles,  and  upon  the  part  of  the  defendant  that  the  foreman  and 
another  person  attended  to  this  service  in  addition  to  their  other 
duties.  The  conflict  of  evidence  on  the  subject  was  sufficient  to 
compel  the  submission  of  the  question  to  the  jury. 

The  subject  which  is  contained  in  the  defendant's  assignment  of 
error  that  the  plaintiff  assumed  the  risk  of  his  position  and  of  the  con- 
ditions as  they  existed  was  fully  considered  in  Railway  Co.  v.  Arch- 
ibald, 170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188,  and  it  is  suffi- 
cient  to  say  that  the  plaintiff  did  not  assume  the  risk  of  the  em- 
ployer's neglect  to  furnish  a  reasonably  safe  system  of  protection 
against  the  danger  from  injury  by  passing  vehicles,  and  that  there 
is  no  adequate  evidence  that  he  continued  to  remain  at  work  with 
the  knowledge  of  the  insufficiency  of  the  protection  which  waa  ac- 
tually furnished.    The  judgment  is  affirmed,  with  costs. 
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(Olrcnit  Ck>iirt  of  Appeals,  Third  Carcnit    January  30,  1000.) 

No.,  24. 

1  Venub— AcTioir  to  Recover  Value  of  Stowb  Taken  from  Lakd. 

One  boldinj^  a  right  of  property  In  the  stone  and  other  valnable  sub- 
stances contained'  In  land  In  New  York  may  sue  in  New  Jersey  a  tres- 
passer who  quarries  stone  from  such  land,  and  removes  it  to  New  Jersey, 
and  there  converts  it,  to  recover  the  value  of  the  stone. 

&  Actions— Waiver  of  Tort. 

Where  a  trespasser  has  quarried  and  removed  stone  belonging  to  plain- 
tiff, the  latter  can  waive  the  tort,  and  sue  in  assumpsit,  especially  where 
the  trespasser  has  not  only  actually  applied  the  stone  to  his  own  bene- 
ficial use,  but  has  so  used  the  stone  that  it  cannot  be  reclaimed. 

8.  Assumpsit— Questions  Considered— Title  to  Landh. 

Defendant  entered  on  and  quarried  stone  from  land  which  plaintiff  had 
leased  of  a  third  person  for  such  purpose,  and  plaintiff  brought  assumpsit 
to  recover  the  value  of  the  stone.  Plaintiff  was  in  j>ossession  by  virtue 
of  a  judgment  in  forcible  entry  and  detainer  against  defendant,  when  the 
action  was  brought,  and  has  since  retained  possession.  Defendant  had 
no  evidence  of  title  to  the  land,  but,  on  the  contrary,  was  a  mere  tres- 
passer. Held  that,  though  a  question  of  title  to  land  could  not  be  tried 
in  the  action,  no  such  question  was  Involved. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  District  of 
New  Jersey. 

Eobert  H.  McCarter,  for  plaintiff  in  erroR 
David  McClure,  for  defendant  in  error. 

Before  AOHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  By  an  indenture  made  November  25, 
1892,  between  Mary  Brady,  party  of  the  first  part,  and  James  W. 
Carpenter,  Jr.,  and  James  A.  Phelps,  parties  of  the  second  part,  the 
first  party  "demised  and  leased"  unto  the  second  parties,  "their  heirs 
or  assigns,^'  for  the  "full  term  of  fifty  years,"  a  tract  of  land  described 
by  metes  and  bounds,  "with  the  right  to  dig,  mine,  quarry,  use,  re- 
move, appropriate,  and  convert,  to  the  sole  use  and  benefit  of  the 
said  parties  of  the  second  part,  their  heirs  and  assigns,  all  or  any 
marble,  stone,  or  other  valuable  material  or  substance  to  be  found 
on,  in,  or  under  said  lands,"  and  with  the  furttier  right  to  "erect, 
maintain,  operate,  use,  remodel,  or  remove  any  buildings,  machinery, 
or  other  structures  that  the  said  parties  of  the  second  part  may 
desire."  The  deed  contains  a  govenant  on  the  part  of  the  first  party 
for  the  quiet  and  peaceable  possession  and  enjoyment  by  the  second 
parties  of  the  demised  premises,  and  a  covenant  by  the  second  par- 
ties to  pay  to  the  first  party  a  royalty  of  20  cents  per  cubic  yard 
"for  each  and  every  yard  of  marble,  stone,  or  other  valuable  mate- 
rial or  substance  removed  or  shipped  from,  appropriated  and  con- 
verted to  the  use  and  benefit  of  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  during  the  continuance  of  this  lease."  And 
the  deed  reserves  to  the  •  first  party  "the  occupancy  of  the  present 
buildings,  and  the  right  to  cultivate  the  land  not  occupied,  used,  or 
required  for  the  proper  prosecution  of  the  business  operations  of  the 
parties  of  the  second  part." 
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Manifestly,  ander  this  indenture,  the  parties  of  the  second  part, 
or  their  assigns,  are  not  mere  licensees,  clothed  sinvply  with  a  right 
to  quarry  stone  or  other  valuable  substance  from  the  land  descrited. 
According  to  all  the  authorities^  this  deed  operated  to  convey  an 
estate  in  the  land  for  the  specified  term  of  50  years,  and  its  legal 
effect  was  to  pass  to  the  parties  of  the  second  part  and  their  assigns 
a  right  of  property  in  the  stone  and  other  valuSible  substances  con- 
tained in  the  land.  Bainb.  Mines  paUas'  Ed.)  p.  261;  Doe  v.  Wood, 
2  Barn.  &  Aid.  724,  738;  New  Jersey  Zinc  Co.  v.  New  Jersey  Prank- 
linite  Co.,  13  N.  J.  Eq.  322,  341;  Gartside  v.  Outley,  58  HI.  210; 
Ganter  v.  Atkinson,  35  Wis.  48;  Baker  v.  Hart,  123  N.  Y.  470,  25  N. 
E.  948;  Chicago  &  A.  Oil  &  Mining  Co.  v.  TJ.  S.  Petroleum  Co.,  57 
Pa.  St.  83;  Appeal  of  Stoughtony88  Pa.  St.  198,  201;  Duke  v.  Hague, 
107  Pa.  St.  57;  Brown  v.  Beecher,  120  Pa.  St.  590,  603,  15  Ati.  608. 

On  November  28,  1892,  the  above-mentioned  lease  was  duly  as- 
signed to  the  Oftwegatchie  Company,  which  company,  on  June  25, 
1895,  sublet  unto  the  Metropolitan  Marble  Company,  for  the  term 
of  20  years,  the  said  tract  of  land,  together  with  all  the  rights, 
benefits,  liberties,  and  privileges  thereto  belonging,  and,  specifically, 
'the  right  to  dig,  mine,  quarry,  use,  remove,  appropriate,  and  con- 
vert, to  the  sole  use  and  benefit"  of  the  said  sublessee,  "all  or  any 
marble,  stone,  or  other  valuable  material  or  substance  to  be  found 
on,  in,  or  under  the  land."  Under  the  sublease  to  it,  the  Metropoli- 
tan Marble  Company  entered  into  possession  of  said  land,  which  is 
situate  in  Lewis  county,  in  the  state  of  New  York,  and  operated  a 
stone  quarry  which  previously  had  been  opened  thereon. 

In  this  action  of  assumpsit,  tiie  receiver  of  the  Metropolitan 
Marble  Company  seeks  to  recover  the  value  of  certain  stone  which, 
as  he  alleges  and  claims  to  have  shown,  was  wrongfully  mined  from 
and  taken  out  of  the  said  quarry  during  his  company's  ownership 
thereof,  as  lessee,  by  one  John  J.  Sullivan,  who  was  acting  for  the 
defendant,  and  was  a  naiked  trespasser,  as  against  the  Metropolitan 
Marble  Company;  which  stone  was  brought  by  the  defendant  to  East 
Orange,  in  the  state  of  New  Jersey,  and  was  there  actually  appro- 
priated by  the  defendant,  and  used  in  building  its  church. 

Now,  if  the  true  state  of  facts  be  as  above  alleged,  it  seems  to  us, 
under  the  authorities,  that  the  plaintiff  can  maintain  a  personal 
action  in  this  jurisdiction  against  the  defendant  to  recover  the  value 
of  this  stone.  Hoy  v.  Smith,  49  Barb.  360;  Hughes  v.  United  Pipe 
Lines,  119  N.  Y.  423,  23  N.  E.  1042;  .Lehigh  Zinc  &  Iron  Co.  v.  New 
Jersey  Zinc  &  Iron  Co.,  55  N.  J.  Law,  350,  357,  26  Atl.  920.  And 
we  think  that  the  plaintiff  could  waive  the  tort,  and  sue  in  assump- 
sit, especially  in  view  of  the  fact  that  the  defendant  had  not  only 
actually  applied  the  stone  to  its  own  beneficial  use,  but  had  so  used 
the  stone  that  it  cannot  be  reclaimed.  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  E.  272,  8  L.  R  A.  216;  Dundas  v.  Muhlenberg's  Ex'rs,  35 
Pa.  St.  351,  353;  Halleck  v.  Mixer,  16  Cal.  574,  578;  2  Greenl.  Ev. 
§  108. 

The  rulings  of  the  court  below  did  not  directly  contravene  any  of 
the  legal  principles  we  have  discussed;  but  upon  the  conclusion  of 
the  plaintiff's  case,  and  without  any  evidence  having  been^offered  by 
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the  defendant,  the  learned  judge  instructed  the  jury  to  And  a  verdict 
in  favor  of  the  defendant,  on  the  ground  that  the  case  involved  a 
question  of  title  to  the  land  from  which  the  stone  was  taken,  which 
question  could  not  be  determined  In  this,  action.  Was  the  court  jus- 
tified in  thus  taking  the  case  from  the  jury? 

Now,  the  court  of  errors  and  appeals  of  New  Jersey,  in  Lehigh 
Zinc  &  Iron  Go.  v.  New  Jersey  Zinc  &  Iron  Co.,  supra,  after  stating 
that  the  owner  of  land  can  generally  maintain  trover  against  a  per- 
son who  severs  and  converts  to  his  own  use  what  is  part  of  the 
realty,  such  as  ores,  etc.,  added  this  qualification: 

"JBut  thece  is  a  considerable  line  of  cases  holding  that  If  the  defendant,  at 
the  time  of  the  severance,  is  In  adverse  possession  of  the  realty,  under  a  bona 
fide  claim  of  title,  the  thing  severed  becomes  his  property,  so  that  the  owner 
of  the  land  cannot  maintain  trover  or  replevin  therefor,  but  must  resort  to  his 
remedy  for  the  possession  of  the  land  and  mesne  profits.*' 

The  earliest  case  in  this  line  is  Mather  v.  Ministers,  3  Serg.  &  R 
509,  in  which  the  supreme  court  of  Pennsylvania  ruled  that  trover 
for  stone  and  gravel  dug  from  land  does  not  lie,  by  one  who  has 
the  right  of  possession,  against  the  person  who  has  the  actual  ad- 
verse possession  of  the  land  and  sets  up  title  to  it.  From  the  later 
decision  by  the  .same  court,  in  Harlan  v.  Harlan,  15  Pa.  St.  507,  513, 
514,  it  appears  that  the  possession,  to  defeat  such  personal  action, 
is  not  the  occupancy  of  a  mere  intruder,  but  actual  adverse  posses- 
sion, maintained  under  a  bona  fide  claim  of  title.  In  Halleck  v. 
Mixer,  16  C5al.  574,  the  rule  is  thus  stated: 

"The  plaintiff,  out  of  possession,  cannot  sne  for  property  severed  from  the 
freehold,  when  the  defendant  is  in  possession  of  the  premises  from  which  the 
property  was  severed,  holding  them  adversely,  in  good  faith,  and  under  claim 
and  color  of  title.  In  other  words,  the  personal  action  cannot  be  made  the 
means  of  litigation  determining  the  title  to  real  property,  as  between  conflicting 
claimants;  bnt  the  mle  does  not  exclude  the  proof  of  title  on  the  part  of  the 
plaintiff  in  other  cases;  for  it  is,  as  we  have  already  observed,  upon  such  proof 
that  the  right  to  recover  rests.  It  is  because  the  plaintiff  owns  the  premises, 
or  has  a  rijght  to  their  possession,  that  he  is  entitled  to  the  chattel  which  is 
severed;  and  that  must,  of  course,  in  the  first  instance,  be  established.  A 
mere  intruder  or  trespasser  is  in  no  position  to  raise  the  question  of  title  with 
the  owner,  so  fis  to  defeat  the  action." 

Here  it  appears,  from  the  certified  exemplification  of  the  record 
in  evidence,  that  James  A.  Phelps,  as  receiver  of  the  Metropolitan 
Marble  Company,  instituted  before  the  county  judge  of  Lewis  county, 
N.  Y.,  a  summary  proceeding  against  John  J.  Sullivan  and  his  asso- 
ciates, charging  them  with  unlawful  and  forcible  entry  into,  and 
unlawful  and  forcible  detainer  of,  the  aforesaid  tract  of  land,  which 
proceeding,  on  December  21,  1897,  resulted  in  a  judgment  dispos- 
sessing Sullivan,  and  restoring  possession  to  Phdps,  the  receiver  of 
said  company.  Accordingly,  and  before  this  suit  was  begun,  posses- 
sion of  the  land  was  restored  to  this  plaintiff,  who  was  in  posses- 
sion when  he  brought  this  action,  and  has  retained  possession. 
Moreover,  upon  an  attentive  examination  of  the  record  in  this  case, 
we  fail  to  discover  any  evidence  of  title  In  the  defendant  or  in  Sulli- 
van to  the  locus  in  quo.  Sullivan  appears  in  the  light  of  a  mere  tres- 
passer, who  had  been  in  the  temporary  unlawful  occupancy  of  the 
premises.    The  case,  as  presented  by  this  record,  is  not  one  of^x^on-       ^ 
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flicting  titles  to  the  land.  It  will  be  observed  that,  at  the  time  the 
court  gave  peremptory  instructions  against  .the  plaintiff,  the  defend- 
ant had  not  put  in  any  evidence  whatever.  We  are  therefore  con- 
strained to  hold  that,  as  the.  case  then  stood,  those  instructions  were 
unwarranted  and  erroneous. 

With  respect  to  the  second  class  .of  assignments  of  error,  we 
content  ourselves  with  saying  that  the  materiality  of  the  evidence 
to  which  these  assignments  relate  is  not  clear  to  us.  The  judgment 
of  the  circuit  court  is  reversed,  and  the  case  is  remanded  to  that 
court,  with  direction  to  grant  a  new  triaL 


In  re  McBRYDB. 
(District  Court,  E.  D.  North  Garalina.    December  4,  1899.) 

,  Bankruptcy— Contempt  of  Court— Threatened  Levy. 

A  mere  threat  by  a  judgment  creditor  of  a  bankrupt  to  levy  execution 
on  his  property,  pending  the  bankruptcy  proceedings,  does  not  constitute 
a  contempt  of  the  com^  of  bankruptcy  or  its  process,  where  there  lias 
been  no  actual  levy  made  on  such  property,  nor  any  Interference  with  it 
by  the  creditor  after  the  adjudication  in  bankruptcy. 
Bams— Homestead  Exemption— Revaluation. 

Where  a  trustee  in  bankruptcy,  in  setting  oflT  to  the  bankrupt  the  prop- 
erty claimed  as  his  homestead,  has  adopted  the  value  placed  upon  it  by 
appraisers  15  years  before,  when  it  was  allotted  to  the  bankrupt  as  a 
homestead  under  process  of  a  state  court,  but  It  appears  that  the  property 
has  since  increased  in  value  beyond  the  amount  allowed  as  exempt  by  the 
laws  of  the  state,  the  court  of  bankruptcy  will  direct  the  trustee  to  revalue 
tiie  property,  and  set  apart  to  the  bankrupt  so  much  thereof  as  shall  not 
exceed  in  value  the  amount  so  allowed. 
Same— DiscHAROB  of  Bankrupt— Postponement. 

Action  will  be  suspended  upon  the  bankrupt's  application  for  discharge 
until  such  reaUotment  of  the  homestead  has  been  made  by  the  trustee. 
Same— Provable  Debt— Judgment. 

Where  a  creditor  holding  a  valid  and  provable  debt  against  a  bankrupt 
at  the  date  of  the  adjudication  thereafter  brings  suit  in  a  state  court  and 
recovers  judgment,  he  may  prove  such  judgment  as  an  unsecured  claim 
against  the  bankrupt's  estate,  "less  costs  incurred  and  interest  accrued 
after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  such  judg- 
ment" as  provided  in  Bankr.  Act  lS98,  §  63a,  subd.  5. 
Same— Suits  against  Bankrupt— Effect  of  Judgment. 

A  creditor  holding  a  promissory  note,  valid  and  enforceable  against  the 
maker  at  the  date  of  the  latter's  adjudication  in  bankruptcy,  but  against 
which  the  statute  of  limitations  has  nearly  run,  may  reduce  the  same  to 
judgment  by  suit  brought  in  a  state  court  after  such  adjudication;  and  such 
judgment  will  establish  the  claim  and  stop  the  running  of  the  statute, 
though  it  will  not  give  the  creditor  a  lien  or  priority,  nor  entitle  him  to 
levy  on  the  bankrupt's  property. 
Same— Objections  to  Discharge— False  Oath. 

A  banlcrupt's  application  for  discbarge  will  not  be  denied,  on  the  ground 
of  his  having  concealed  property  or  made  a  false  oath  In  bankruptcy, 
where  it  appears  that  he  listed  all  his  property  in  his  schedules,  and 
affixed  thereto  the  valuation  placed  upon  his  real  estate  by  appraisers  who 
valued  it  several  years  before  under  process  of  a  state  court,  although 
such  value  may  actually  be  much  below  the  present  market  value  of  the 
property. 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankruptcy.  , 
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The  referee  reported  as  follows: 

The  undersigned,  referee  In  bankruptcy,  respectfully  reports:  At  Fayette- 
ville,  In  said  district,  at  a  creditors'  meeting  called  to  consider  bankrupt's 
application  for  discharge  (present,  D.  B.  McBryde,  bankrupt,  and  his  attorney, 
B.  F.  McLean,  Esq.,  and  the  Navassa  Guano  Oompany,  a  jtidgment  creditor,  and 
John  Leach,  creditors  whose  claims  have  been  filed  and  allowed,  by  their  at- 
torney, John  H.  Cook,  Esq.),  the  following  proceedings  were  had:  John  Leach, 
by  his  attorney,  offered  to  file  proof  of  claim  for  fifty  five  and  *i/ioo  dollars; 
the  same  being  based  upon  a  judgment  rendered  in  a  suit  instituted  in  state 
court,  which  was  begun  after  the  adjudication  that  McBryde  is  a  bankrupt. 
Objected  to  by  the  bankrupt  Objection  sustained,  and  creditor.  Leach,  ex- 
cepted. Upon  an  intimation  of  the  referee.  Leach  then  struck  out  all  that 
part  of  his  proof  of  claim  which  referred  to  the  said  judgment,  treating  the 
said  Judgment  as  a  nullity,  and  again  offered  to  file  his  proof  of  claim.  The 
bankrupt  again  objected,  for  the  reason  that  the  same  was  barred  by  the 
three-years  statute  of  limitations.  The  referee  finds  the  following  agreed 
facts:  The  said  proof  of  claim  is  based  upon  a  promissory  note  which  fell  due 
less  than  three  years  prior  to  the  institution  of  the  bankruptcy  proceedings, 
and  less  than  three  years  before  the  adjudication  in  bankruptcy,  but  more  than 
three  yeans  prior  to  this  date  (Noyember  15,  1899),  when  it  is  filed.  The  referee 
overruled  the  objection  and  filed  the  claim,  and  the  bankrupt  excepted.  John 
H.  Cook,  Esq.,  attorney  as  aforesaid,  filed  a  petition  prating  the  reallotment  of 
bankrupt's  homestead,  accompanied  by  the  afiSdavits  of  three  disinterested  free- 
holders in  Robeson  county,  where  the  said  home£rtead  lies,  setting  forth  that 
in  their  opinion  the  homestead  (which  was  laid  off  about  15  years  ago)  has 
Increased  in  value  more  than  50%  since  last  allotment  The  referee  held  a 
reallotment  should  be  granted  upon  the  strict  compliance,  as  far  as  may  be. 
with  the  requirements  of  chapter  149,  Laws  N.  G.  1893,  entitled  "An  act  to 
provide  for  the  reallotment  of  homesteads;"  that  this  act,  and  all  other  laws 
of  N6rth  Carolina  relating  to  the  homesteads,  by  section  6  of  the  bankruptcy 
act  are  made  a  part  of  the  national  bankruptcy  law.  To  this  ruling  the 
bankrupt  excepted.  The  said  John  H.  Cook,  Esq.,  attorney  as  aforesaid,  gave 
notice  of  his  objection  to  the  granting  of  the  discharge  to  D.  E.  McBryde, 
bankrupt,  until  the  question  of  the  reallotment  of  the  homestead  can  be  passed 
upon  by  the  judge.  The  referee  recommends  that  the  discharge  be  held  up 
until  the  homestead  question  be  decided;  for,  if  the  discharge  be  granted,  the 
bankruptcy  court  would  have  no  jurisdiction  to  reallot  the  homestead  if  it  is 
determined  that  such  a  course  Is  legaL  And  Cook,  attorney,  objects  to  the 
granting  of  the  discharge  for  the  reason  that  the  bankrupt  has  knowingly 
scheduled  his  real  estate  at  far  below  its  real  value.  As  it  appears  that  the 
bankrupt  adopted  the  valuation  placed  upon  his  real  estate  by  the  appraisers 
who  laid  off  his  homestead  in  the  state  court  about  15  years  ago,  the  referee 
is  of  the  opinion  that  ibis  does  not  constitute  a  valid  objection  to  the  granting 
of  the  discharge.  It  is  not  contended  that  bankrupt  failed  to  list  any  of  his 
property.  It  is  therefore  recommended  by  the  referee  that  the  discharge  be 
granted  as  soon  as  the  homestead  can  be  reallotted,  if  it  is  decided  it  should 
be  reallotted.  Petitions  setting  forth  matters  which  the  judge  is  asked  to  re- 
view are  herewith  attached.  Petition  by  B.  F.  McLean,  Esq.,  attorney  for  the 
bankrupt,  is  marked  "Exhibit  A,"  and  the  petition  of  John  H.  Cook,  Esq., 
attorney  for  creditors,  is  attached,  and  marked  "Exhibit  B.*'  The  report  of 
trustee  as  to  property  set  apart  as  exempticms  is  also  attached,  and  marked 
"Exhibit  C."  Proof  of  conformity  and  record  in  the  matter  is  also  herewith 
sent,  with  bla^k  certificate  of  discharge  in  duplicate. 

Respectfully  submitted,  S.  H.  MacRae,  Referee  in  Bankruptcy. 

B.  F.  McLean,  for  bankrupt. 
John  H.  Cook,  for  creditors. 

PURNELL,  District  Judge.  This  cause  coming  on  to  be  heard  this, 
the  4th  day  of  December,  1899,  and  being  heard,  after  argument  by 
counsel,  it  is  ordered  and  adjudged: 

1.  That  there  having  been  no  levy  on  the  property  of  the  bankrupt 
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by  the  sheriff,  George  B.  McQeod,  or  his  deputy,  W.  P,  Henderson,  or 
John  Leach,  nor  any  interference  with  said  property  after  the  ad- 
judication in  bankruptcy,  but  simply  a  threat  to  levy,  said  George  B. 
McCleod,  W.  P.  Henderson,  and  John  Leach  have  not  been  guilty  of 
a  contempt  of  this  court  or  its  process. 

2.  That  the  homestead  of  the  bankrupt,  laid  off  some  years  ago 
under  process  of  the  state  court,  having  enhanced  in  value  beyond  that 
allowed  by  and  under  the  law  of  North  Carolina,  be  reallotted  by  the 
trustee,  as  provided  by  the  act  of  July  1,  1898,  §  47,  subsec.  11,  allow- 
ing said  bankrupt  real  estate  of  the  value  of  |1,000  and  no  more. 

3.  That  the  costs  incurred  in  consequence  of  the  contempt  proceed- 
ings be  paid  by  the  trustee  out  of  the  estate;  said  costs  to  be  taxed 
by  the  clerk  of  this  court. 

4.  D.  E.  McBryde  is  entitled  to  a  discharge  in  bankruptcy  when  the 
homestead  is  reallotted,  and  the  granting  of  the  same  is  deferred  for 
this  purpose.  The  former  order  in  the  contempt  proceedings,  re- 
quiring the  sheriff^  his  deputy,  and  Leach  to  show  cause,  is  modi- 
fled  in  accordance  herewith,  and  this  cause  retained  for  further  order. 

Subsequently  (December  28,  1899)  the  following  opinion  was  ren- 
dered by  the  court: 

PURNELL,  District  Judge.  On  the  exceptions  to  the  rulings  of 
the  referee  certified  for  review,  it  is  held,  adjudged,  and  ordered: 

That  the  first  exception  be,  and  the  same  is,  sustained.  While  a 
judgment  in  a  state  court  after  or  within  four  months  of  an  adjudica- 
tion creates  no  lien  and  confers  no  additional  rights,  the  statute 
recognizes  two  classes  of  judgment  debts  which  may  be  proved: 
First,  a  debt  evidenced  by  judgment  obtained  prior  to  the  commence- 
ment of  bankruptcy  proceedings  (section  63a,  subd.  1);  and,  second,  a 
debt  founded  on  a  provable  debt  reduced  to  judgment  pending  bank- 
ruptcy proceedings  (Id.  5)i  The  latter  class  of  debts  are  provable, 
*'less  costs  incurred  and  interest  accrued  after  the  filing  of  the  peti- 
tion and  up  to  the  time  of  the  entry  of  such  judgment"  This  is  not  a 
new  debt  created  during  bankruptcy,  but  retains  the  character  of  the 
indebtedness  out  of  which  it  arose.  Boynton  v.  Ball,  121  U.  S.  457,  7 
Sup.  Ct.  981, 30  L.  Ed.  985.  And  the  conflict  of  opinion  which  att>ae  un- 
der the  act  of  1867  on  the  question  of  mergel*  could  not  arise  under  the 
act  of  1898,  even  if  the  supreme  court  had  not  settled  it  in  the  decision 
cited;  for  the  act  expressly  provides  for  the  proving  of  such  debts  in 
the  sections  quoted.  The  purpose  of  the  act  seems  to  be  to  meet 
cases  like  the  one  at  bar.  At  the  time  the  petition  in  bankruptcy  was 
filed,  John  Leach  held  a  note  signed  by  McBryde,  not  under  seal.  It 
was  not  then  barred.  October  1,  1899,  one  day  before  barred  by  the 
state  statute,  he  obtained  judgment.  This  established  the  debt,  and 
stopped  the  running  of  the  statute  of  limitations.  The  filing  of  the 
petition  might  have  done  this,  but  the  creditor  was  vigilant,  and  not 
willing  to  trust  to  a  theory  when  there  was  a  way  certain.  He  ob- 
tained a  judgment,  as  he  had  a  legal  right  to  do,  which,  as  to  his 
debt,  gave  him  all  the  rights  under  the  state  law, — established  his 
debt,  stopped  the  running  of  the  statute, — except  the  right  to  inter- 


Digitized  by 


Google 


IN  Bfi  k:a.i8eb.  689 

fere  with  the  bankruptcy  proceedings  by  a  levy,  or  to  establish  a 
priority.  The  debt  is  provable  as  other  unsecured  debts  are  provable. 
Second  exception  is  overruled.  The  discharge  of  the  bankrupt  is 
provided  for  in  section  14a,  and  none  of  the  Reasons  for  refusing  such 
discharge  are  shown  or  alleged.  Section  14b.  It  appearing,  however, 
that  the  homestead  allotment  made  several  years  ago  under  process  of 
a  state  court  was  adopted  by  the  trustee,  and  the  saine  has  been  en- 
hanced in  value  in  excess  of  that  allowed  by  the  laws  of  North  Caro- 
lina, the  discharge  will  not  be  granted  until  there  is  a  reallotment  of 
the  homestead  exemptions,  and  the  bankrupt  has  otherwise  fully 
complied  with  the  provisions  of  the  statute.  This  ruling  disposes  of 
the  third  exception.  Except  as  herein  modiiied,  the  report  and  rul- 
ings of  the  referee  are  affirmed. 


In  re  KAISER. 
(District  Court,  D.  Minnesota,  Fifth  Division.    December  11,  1899.) 

1.  Bank RUPTcr— Application  fok  Dischargb— Authority  op  Refrrbs. 

Where  a  bankrupt's  application  for  discharge,  with  specifications  In 
opposition  thereto  by  creditors,  is  referred  to  a  referee  in  bankruptcy,  the 
authority  of  the  latter  is  not  limited  to  the  taking  and  Reporting  of  the 
evidence  adduced  on  the  hearing  and  ruling  as  to  Its  admissibility,  but  he 
should  also  report  findings  and  recommendations. 

2.  Sams— SuFFiciBNCT  of  Specifications. 

A  specification  in  opposition  to  a  bankrupt's  application  for  discharge 
on  the  ground  of  his  having  concealed  property  from  his  trustee  Is  fatally 
defective  if  it  fails  to  allege  that  the  oflCense  was  committed  "knowingly 
and  fraudulently,'*  or  to  charge  any  of  the  essential  facts  necessary  to 
show  the  commission  of  the  offense,  though  these  need  not  be  pleaded  with 
the  technical  certainty  required  in  an  indictment. 
i  Same— Evidence. 

When  a  bankrupt's  application  for  discbarge  is  referred  to  a  referee  in 
bankruptcy,  a  sufficient  specification  of  objections  Is  a  necessary  pre- 
requisite to  the  introduction  of  any  evidence  by  the  objecting  creditors  on 
the  hean'ng  before  the  referee,  and  the  evidence  should  be  confined  to  the 
material  facts  alleged  In  the  specifications. 
4  Same. 

A  referee  In  bankruptcy,  to  whom  a  bankrupt's  application  for  discharge 
has  been  referred,  with  specifications  in  opposition  thereto  by  creditors,  has 
authority  to  rule  upon  the  sufficiency  of  the  specifications,  and  should  not 
receive  evidence  on  any  specifications  which  are  clearly  insufficient 
0.  8amb— Ahendmbnt  of  Specifications. 

An  application  for  leave  to  amend  specifications  filed  in  opposition  to  a 
bankrupt's  application  for  discharge  should  be  made  to  the  Judge  of  the 
court  of  bankruptcy,  not  to  the  referee. 

In  Bankruptcy.    On  report  of  referee  in  bankruptcy  on  bankrupt'* 
application  for  discharge  and  opposition  thereto  by  creditors. 
The  report  of  the  referee  was  as  follows: 

The  foHowlng  objections  to  the  bankrupt'a  application  were  specified  by 
creditors:  "(1)  That  he  has  committed  an  offense  punishable  by  imprisonment, 
as  provided  by  the  existing  bankruptcy  law,  in  this:  that  he  has  concealed, 
and  now  conceals,  while  a  bankrupt,  from  his  trustee,  the  following  mentioned 
property  belonging  to  his  estate*  to  wi^  certain  real  iBState  Inherited  from  bis 
80F.-44  ^  r 
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father,  lately  decea«ed,  and  situated  In  the  county  of  Tuscarawas,  state  of  Ohio, 
of  the  value  of  $2  JOO,  a  more  particular  description  of  which  the  objector  Is  now 
unable  to  give.  (2)  That  he  has  committed  an  offense  punishable  by  Imprison- 
ment, as  provided  by  the  existing  bankruptcy  law.  In  this:  that  he  has  made 
a  false  oath  to  his  schedule  of  assets  on  file  herein,  particularly  to  Schedule  B 
(1),  and  to  his  petition  In  said  proceedings,  by  omitting  therefrom  any  reference 
to  said  real  estate."  The  report  of  the  undersigned  referee  respectfully  shows: 
That  said  WlUiain  Kaiser  was  duly  adjudicated  a  bankrupt  upon  June  19, 
1899;  that  upon  September  23,  1899,  he  made  his  application  to  the  court  for  a 
discharge  from  his  debts;  thait  upon  said  date  M.  S.  Stokely,  a  creditor  of  said 
bankrupt,  appeared,  and  gave  notice  of  opposition  to  said  application;  that 
upon  October  8,  1899,  said  creditor  duly  filed  with  the  clerk  of  said  court  a 
specification  of  his  grounds  of  opposition  to  said  application;  that  upon  said 
last-mentioned  date,  pursuant  to  the  rules  of  court,  the  application  was  referred 
by  the  court  to  the  undersigned  referee;  that  the  referee,  by  order  duly  made  and 
entered  herein,  fixed  the  hearing  upon  said  application  for  October  26,  1899.  at 
10  o'clock  a.  m.;  that  at  the  time  and  place  fixed  for  said  hearing  said  bank- 
rupt and  said  opposing  creditor  appeared  in  person  and  by  counsel;  that  to 
prove  the  specifications  of  objections  to  the  bankrupt's  discharge  said  opposing 
creditor  thereupon  called  as  a  witness,  and  had  sworn,  the  bankrupt,  and  pro- 
ceeded to  examine  him;  that  thereupon  said  bankrupt,' by  his  counsel,  objected 
to  the  receipt  of  any  evidence  under  said  specifications,  on  the  ground  that  said 
specifications,  or  either  of  them,  did  not  state  facts  sufiicient  to  constitute  any 
ground  for  the  refusal  of  a  discharge.  The  referee  sustained  the  objection,  and 
said  creditor  excepted.  Said  creditor  then  moved  upon  afiidavits  for  leave  to 
amend  the  specifications,  and  presented  the  amended  specifications  herewith 
returned.  The  bankrupt  objected  on  the  ground  that  the  referee  had  no  author- 
ity to  amend  specifications.  The  referee  sustained  the  objection,  and  the  cred- 
itor excepted.  The  referee  thereupon  adjourned  the  hearing  to  November  9, 
1899,  at  10  o'clock  a.  m.,  for  the  purpose  of  certifying  the  proceedings  to  the 
Judge.  Said  opposing  creditor  thereupon  duly  filed  his  petition  for  review. 
Wherefore  I  hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause 
before  me  the  following  questions  arose  pertinent  to  said  proceedings:  (1) 
Is  the  authority  of  the  referee  limited  to  the  mere  taking  and  reporting  of  the 
evidence  and  making  rulings  on  Its  admissibility,  or  Is  the  referee  expected  to 
make  findings  and  recommendations?  (2)  Was  the  original  specification  herein 
sufllcient,  the  words  "knowingly  and  fraudulently"  being  omitted  from  the  alle- 
gations describing  the  offenses  alleged  to  have  been  committed  by  the  bankrupt, 
or  must  those  words  be  included  in  such  specifications,  or  must  the  offense 
charged  be  stated  with  the  certainty  of  an  Indictment?  (3)  Was  any  specifica- 
tion of  objections  a  necessary  prerequisite  to  the  Introduction  of  any  evidence 
In  opposition  to  the  application  for  discharge,  or  should  the  referee,  regardless 
of  specifications,  have  proceeded  to  "Investigate  the  merits  of  the  application" 
by  taking  the  evidence  offered,  If  any,  In  reference  to  offenses  preventing  a 
discharge?  (4)  Had  the  referee  authority  to  rule  upon  the  sufficiency  of  the 
specification  of  objections,  or  to  permit  amendments  thereof,  or  are  those  ques- 
tions exclusively  for  the  Judge?  For  his  opinion  thereon,  the  above  questions, 
together  with  said  application,  the  original  and  amended  specifications  of  objec- 
tions, said  affidavits,  and  the  petition  for  review,  are  hereby  respectfully  certi- 
fied to  the  Honorable  William  Lochren,  Judge  of  said  court.  In  case  the  deci- 
sion of  the  referee  Is  approved,  it  is  recommended  that  the  opposing  creditor 
be  allowed,  notwithstanding,  to  amend  his  original  specifications  of  objectlona 

H.  F.  Greene,  Referee. 
Dated  November  8,  1899. 

Dibell  &  Reynolds,  for  creditors. 
Pealer  &  Fesler,  for  bankrupt 

I/)CHREN,  District  Judge.  In  this  matter  the  referee  has  asked 
the  direction  of  the  judge  in  respect  to  questions  of  practice  which 
have  arisen  in  this  case.  To  the  questions  of  the  referee  the  following 
answers  are  returned: 


Digitized  by 


Google 


IN   RE   MYERS.  691 

L  The  authority  of  the  referee  is  not  limited  to  the  taking  and  re- 
porting of  the  evidence  and  ruling  as  to  its  admissibility.  In  addition 
to  that,  it  is  competent  and  desirable  that  he  shall  report  findings  and 
recommendations. 

2.  The  original  specification  in  this  case  was  insufficient,  and  with- 
out an  averment  of  scienter  it  failed  to  allege  facts  showing  that  the 
bankrupt  had  committed  an  offense  punishable  by  imprisonment,  etc. 
The  scienter  must  be  charged,  and  also  all  essential  facts  necessary 
to  establish  the  commission  of  the  offense;  not  necessarily  with  the 
technical  certainty  required  in  an  indictment. 

3.  A  specification  of  objections  is  a  necessary  prerequisite  to  the 
introduction  of  any  evidence  by  the  objecting  creditors.  The  referee 
should  not  disregard  the  specifications,  and  should  confine  the  evi- 
dence to  the  material  facts  alleged  in  the  specifications. 

4.  The  referee  has  authority  to  rule  upon  the  sufficiency  of  the 
specifications  of  objections,  and  should  not  take  evidence  on  such  as 
are  clearly  insufficient.  Application  to  amend  specifications  should 
be  made  to  the  judge. 

5.  The  application  to  amend  the  specification  as  proposed  is  hereby 
granted* 


In  re  MYBRS  et  at 

(District  Court,  D.  Indiana.    February.  19,  1900.) 

No.  43a. 

1.  Bawkrttptct— Proof  of  Debt— Amendment. 

A  court  of  bankruptcy  has  discretionary  power  to  aHow  a  proof  of  debt 
against  the  bankrapt's  estate  to  be  amended,  and  wiU  generaUy  grant 
leave  to  amend,  in  cases  of  mistake  or  ignorance  of  law  or  fact,  in  tbe 
absence  of  fraud,  when  Justice  seems  to  require  that  the  amendment 
should  be  made,  and  when  all  parties  can  be  placed  in  the  same'  situation 
they  would  have  occupied  If  the  error  had  not  occurred. 

2.  Same. 

Where  a  bankrupt  had  money  on  deposit  in  a  bank,  and  was  indebted 
to  the  bank  on  promissory  notes  for  a  larger  sum,  and  the  cashier  of  the 
bank  made  proof  against  the  bankrupt's  estate  for  the  entire  amount  of 
the  notes,  omitting,  through  mistake  or  forgetfulness,  to  offset  the  amount 
of  the  deposit,  Tield,  that  the  bank  should  be  permitted  to  amend  its  proof 
80  as  to  retain  the  amount  of  the  deposit,  credit  the  same  on  tiie  notes, 
and  prove  a  claim  for  the  balance. 

a  Same— Sbt-Off  of  Mutual  Debts. 

Under  the  provisions  of  the  bankruptcy  law  relating  to  the  set-off  of 
mutual  debts,  money  on  deposit  in  a  bank  to  the  credit  of  a  bankrupt 
may  be  set  off  against  the  indebtedness  of  the  bankrupt  to  the  bank  on 
promissory  notes. 

4.  Same— Restorattow  of  Funds. 

Where  a  bank  held  money  on  deposit  to  the  credit  of  a  bankrupt,  and,  on 
his  order,  transferred  the  account  on  its  books  to  the  name  of  the  receiver 
appointed  to  take  charge  of  his  estate,  and  afterwards  to  the  name  of  the 
same  person  as  trustee  in  bankruptcy,  but  with  no  actual  payment  of  the 
money  nor  any  change  in  its  possession,  held  that  the  bank,  being  entitled 
to  retain  the  amount  of  the  deposit  as  a  set-off  against  notes  of  the  bank- 
rupt which  it  held,  might  deduct  the  amount  thereof  from  the  funds  of  the 
estate  placed  on  deposit  with  it  by  the  trustee  in  bankruptcy. 
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In  Bankruptcy.  On  review  of  decision  of  referee  in  bankruptcy  on 
petition  of  First  National  Bank  of  Crawfordsville  for  leave  to  amend 
proofs  of  debt. 

Baker  &  Daniels,  for  petitioner. 

Bamberger  &  Feibelman,  for  trustee  in  bankruptcy. 

BAEIEB,  District  Judge*  On  December  18,  1899,  Noah  E.  Myers 
and  Julius  L.  Ohami  were  adjudged  bankrupts  by  this  court  on  their 
own  petition.  On  the  same  day  the  matter  was  referred  to  Henry 
H.  Vinton,  a  referee  in  bankruptcy  for  the  Eighth  district  of  Indiana. 
On  December  21, 1899,  Henry  Campbell  was,  on  the  petition  of  certain 
<;reditors,  duly  appointed  receiver  of  all  the  estate  of  the  bankrupts, 
and  on  the  same  day  said  Campbell  qualified  as  such  receiver  by  giv- 
ing bond  and  taking  the  proper  oath  of  office.  At  the  time  said 
Myers  and  Oharni  were  adjudged  bankrupts  they  had  on  deposit  in 
the  First  National  Bank  of  Crawfordsville,  Ind.,  the  sum  of  |777.66, 
and  said  bankrupts  were  then  indebted  to  said  bank  for  borrowed 
money  evidenced  by  notes  not  then  due  in  the  sum  of  f  5,000.  On 
the  22d  day  of  December,  1899,  said  bankrupts  presented  to  the  First 
National  Bank  of  Crawfordsville  a  receipt  acknowledging  that  they 
had  received  the  sum  of  1777.66  to  be  charged  to  their  account,  and 
ordered  the  said  sum  of  money  to  be  transferred  on  the  books  of  the 
bank  from  the  account  of  Myers  and  Ohami  to  that  of  Henry  Camp- 
bell, receiver.  At  the  first  meeting  of  creditors,  on  the  4th  day  of 
January,  1900,  said  Campbell,  receiver,  was  duly  elected  trustee  in 
bankruptcy,  and  said  sum  of  $777.66  was  on  the  5th  day  of  January, 
1900,  transferred  on  the  books  of  the  bank  from  his  account  as  re- 
ceiver to  his  account  as  trustee.  On  the  4th  day  of  January,  1900,  the 
First  National  Bank  of  Crawfordsville,  by  James  E.  Evans,  its 
cashier,  filed  the  proof  of  its  claim  against  said  bankrupts  in  the 
«um  of  $5,000,  which  was  dnly  allowed  by  the  referee.  At  the  meet- 
ing when  said  Campbell  was  elected  trustee  of  the  estate  of  the  bank- 
rupts, the  bank  voted  said  |5,000  for  said  Campbell  for  trustee,  but 
no  other  person  was  nominated  or  voted  for  as  trustee,  and  the  vote 
of  said  bank  did  not  in  any  wise  affect  the  result.  From  the  time  that 
the  petition  in  bankruptcy  was  filed  down  to  the  present  time  the  said 
sum  of  $777.66  has  remained  in  the  possession  of  the  First  National 
Bank  of  Crawfordsville,  and  the  only  change  that  has  been  made  in 
the  disposition  of  said  sum  is  the  mere  bookkeeping  change  of  the 
amount  from  the  account  of  Myers  and  Charni  to  Campbell  as  re- 
eeiver,  and  from  Campbell  as  receiver  to  Campbell  as  trustee. 

On  the  18th  day  of  January,  1900,  the  First  National  Bank  of  Craw- 
fordsville filed  its  verified  petition  with  the  referee,  praying  that  it 
might  be  permitted  to  withdraw  and  amend  the  proofs  of  its  claim  by 
stating  therein  tibie  amount  of  said  deposit  due  from  it  to  said  bank- 
rupts, and  deducting  the  same  from  the  amount  of  its  said  claim^  and 
that  it  be  permitted  to  amend  said  proofs  by  stating  therein  the 
amount  of  said  debt  to  said  bankrupts,  to  wit,  $777.G6,  as  a  set-off 
against  its  said  claim  and  demand,  and  that  it  be  permitted  to  prove 
the  residue,  to  wit,  $4,222.34,  as  its  claim,  and  that  it  be  permitted  to 
withhold  and  deduct  said  sum  of  $777.66  from  and  out  of  the  sum  of 
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^,625.49  then  on  deposit  in  the  petitioners'  bank  to  the  credit  and  in 
the  name  of  Henry  GampbeU,  trostee,  and  that  said  Campbell,  as 
trustee,  be  ordered  and  directed  to  allow  the  petitioner  to  deduct  said 
sum  of  f  777.66  out  of  the  amount  of  f  3,625.49  standing  to  his  credit 
on  the  books  of  the  bank.  The  petition  of  the  bank,  verified  by  its 
cashier,  shows  that  he  was  suddenly  called  upon  to  make  proof  of  the 
claim  of  the  bank  against  the  bankrupts'  estate,  and  that  in  making 
said  proof  he  forgot  and  overlooked  the  fact  that  the  petitioner  was 
indebted  to  said  bankrupts  in  said  sum  of  f  777.66,  then  on  deposit  in 
said  bank  to  the  credit  of  said  bankrupts,  as  shown  by  the  books  of 
the  bank. 

On  hearing  this  petition,  the  referee  found  the  facts  to  be  substan- 
tially as  stated  above,  but  was  of  opinion  that  the  bookkeeping 
entries  made  on  the  books  of  the  bank,  as  above  stated,  were  equiva- 
lent to  the  actual  payment  of  the  amount  owing  by  the  bank  to  the 
bankrupts  with  full  knowledge  of  the  facts,  and  operated  as  an 
abandonment  and  waiver  by  the  bank  of  all  right  to  set  off  mutual 
debts. 

The  bankruptcy  act  provides  that,  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor,  the 
account  shall  be  stated,  and  one  debt  shall  be  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid.  A  deposit  in  a  bank 
becomes,  upon  the  bankruptcy  of  the  depositor,  a  security  for,  and  pay- 
ment pro  tanto  of,  his  liability  to  the  bank  by  the  operation  of  the 
law  of  mutual  credits.  The  court  undoubtedly  possesses  the  power, 
in  its  discretion,  and  in  a  proper  case,  to  allow  proofs  of  debts  to  be 
amended,  and  in  case  of  mistake  or  ignorance,  either  of  fact  or  law, 
win  generally  exercise  that  power,  in  the  absence  of  fraud,  and  when 
all  the  parties  can  be  placed  in  the  same  situation  that  they  would 
have  been  in  if  the  error  had  not  occurred,  and  where  justice  seems  to 
demand  that  the  amendment  should  be  made.  This  would  seem  to  be 
such  a  case.  The  bank  was  entitled  to  retain  the  amount  on  deposit 
to  the  credit  of  the  bankrupts,  and  apply  the  same  upon  the  indebted- 
ness of  the  bankrupts  to  the  bank.  The  changes  made  in  the  account 
touching  the  deposit,  originally  standing  in  the  name  of  the  bank- 
rupts, have  wrought  no  change  in  the  actual  possession  of  the  money 
on  deposit.  It  has  at  all  times  since  the  bankruptcy  occurred  re- 
mained in  the  control  and  possession  of  the  First  National  Bank. 
If  the  other  creditors  of  the  bankrupts  should  be  held  to  be  entitled  to 
participate  in  this  fund,  they  would  receive,  to  that  amount,  so  much 
more  than  in  equity  and  good  conscience  they  were  entitled  to.  By 
allowing  the  bank  to  retain  the  sum  of  |777.66,  the  general  creditors 
of  the  bankrupts  will  not  be  injured. 

As  was  said  in  the  case  of  Oil  Go.  v.  Hawkins,  20  C.  C.  A.  468,  74 
Fed.  395, 33  L.R.  A.  789: 

"Restoration  for  diversion  of  funds,  whether  from  design  or  through  mere 
error,  Is  not  to  be  denied,  unless  the  diversion  has  occurred  through  the  wrong 
<MP  error  of  the  party  seeking  restoration,  and  when,  in  the  case  of  error,  there 
has  been  wrought  legal  detriment  to  the  opposing  right.  This  is  certainly  true 
with  respect  to  trustees  and  officers  of  the  law,  who  are  not  permitted  to  assert 
a  mere  mistake  of  law  as  an  excuse  for  the  denial  of  justice,  and  who  are 
required  to  act  as  any  high-minded  man  would  under  the  Uke  circumstances." 
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In  Ex  parte  James  (In  re  Ck>ndon)  9  Gh.  App.  609,  a  creditor  had  ob- 
tained judgment,  and  issued  execution,  which  was  levied  by  the 
sheriff  upon  certain  personal  property  of  the  defendant,  and  upon  its 
sale  the  proceeds  were  paid  to  the  judgment  creditor.  Thereafter, 
the  debtor  being  adjudged  a  bankrupt,  the  assignee  demanded  the 
proceeds  of  the  sale.  The  judgment  creditor,  supposing  the  assignee 
entitled  thereto,  paid  over  the  same  to  him.  Being  afterwards  ad- 
vised that  he  had  a  right  to  retain  the  money,  the  creditor  filed  a  peti- 
tion against  the  trustee  in  bankruptcy  for  restoration,  and  restora- 
tion was  decreed.    The  court  observed  that: 

''A  trustee  In  bankruptcy  is  an  officer  of  the  court  He  has  Inquisitorial 
powers  given  him  by  the  court,  and  the  court  regards  him  as  its  officer,  and 
he  is  to  hold  money  in  his  hands  upon  trust  for  its  equitable  distribution  among 
creditors.  The  court,  then,  finding  that  he  has  money  in  his  hands  which  in 
equity  belongs  to  some  one  else,  ought  to  set  an  example  to  the  worid  by  pay- 
ing it  to  the  person  really  entitled  to  it.  In  my  opinion,  a  court  of  bankruptcy 
ought  to  be  as  honest  as  other  people." 

The  case  of  Oil  Co.  v.  Hawkins,  supra,  was  one  where  the  company, 
on  the  day  and  within  a  few  minutes  of  the  closing  of  the  bank,  in 
ignorance  of  the  insolvent  condition  of  the  bank,  and  believing  it  to 
be  solvent,  deposited  in  the  bank  the  sum  of  ^1,746.71,  consisting  of  a 
small  amount  of  money,  and  the  balance  in  checks  and  drafts  and 
other  evidences  of  debt.  The  company  filed  proof  of  its  claim  against 
the  insolvent  bank  with  the  receiver  as  a  general  claim  entitled  to  no 
preference.  The  receiver  allowed  such  claim,  with  others,  which  he 
reported  to  the  comptroller  of  the  currency,  where  said  claim,  with 
others,  was  entered  upon  the  books  of  the  comptroller  of  the  currency. 
A  dividend  was  declared  among  the  several  creditors  of  the  insolvent 
bank,  including  the  Standard  Oil  Company,  and  the  money  so  received 
by  the  bank,  with  other  moneys  in  the  hands  of  the  receiver,  was  paid 
out  upon  the  dividends  so  declared.  A  check  for  the  amount  of  its 
dividend  was  forwarded  to,  and  received  by,  the  Standard  Oil  Com- 
pany, which  check,  shortly  after  its  receipt,  was  returned  to  the  re- 
ceiver. Thereupon  the  Standard  Oil  Company  filed  its  claim  with  the 
receiver,  asking  to  be  allowed  to  establish  its  claim  as  one  entitled  to 
be  paid  in  preference  to  the  general  creditors  of  the  insolvent  bank, 
and  the  circuit  court  of  appeals  for  this  circuit  held  that  it  was  en- 
titled to  such  payment  out  of  other  assets  of  the  bank  in  the  hands 
of  the  receiver.  This  case  carries  the  equitable  doctrine  of  allowing 
a  restoration,  where  no  injustice  will  be  done,  to  a  much  greater 
length  than  is  necessary  in  the  present  case.  For  these  reasons  the 
court  is  of  opinion  that  the  decision  of  the  referee  should  be  reversed, 
and  the  referee  directed  to  permit  the  credit  to  be  made,  and  the 
amended  proofs  filed  and  allowed,  as  prayed  for  by  the  petitioner. 
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BEERS  y.  HANLIN. 

(District  Court,  D.  Oregon.    Febroary  22,  1900.) 

No.  ^3. 

1  Bankruptcy— Acts  of  BankruptcV— Prbpebbncb. 

A  transfer  of  property  by  an  insolvent  debtor  to  a  creditor  Is  not  an  act 
of  bankruptcy,  as  being  made  ''with  intent  to  prefer  such  creditor  over 
his  other  creditors''  (Bankr.  Act  1898,  §  3a,  subd.  2),  unless  there  was,  at 
the  time  of  the  transfer,  some  other  creditor  holding  a  claim  or  demand 
against  the  insolvent  such  as  would  be  provable  in  bankruptcy. 

8.  Same — Provable  Debts— Right  of  Action  for  Tort. 

A  right  of  action  for  damages  for  an  assault  and  battery,  not  reduced 
to  judgment  nor  otherwise  liquidated  under  direction  of  the  court,  is  not  a 
debt  or  demand  provable  in  bankruptcy,  and  does  not  make  the  injured 
party  a  "creditor"  of  the  tort  feasor,  within  the  meaning  of  the  bankruptcy 
law. 

In  Bankruptcy.  On  demurrer  to  petition  in  involuntary  bank- 
ruptcy. 

M.  L.  Pipes,  Waldemar  Seton,  and  Claude  Strahan,  for  petitioner. 
H.  H.  Northup,  for  respondent. 

BELLINGEB,  District  Judge.  The  averments  of  the  petition  are, 
in  effect,  that  the  respondent  transferred  his  property,  being  insol- 
vent, to  one  Aylsworth,  with  intent  to  prefer  said  Aylsworth  to  his 
other  creditors.  It  appears  that  there  were  no  other  creditors  than 
the  petitioner,  and  that  she  was  not  a  creditor  at  the  time  the  alleged 
act  of  bankruptcy  was  committed,  unless  an  unliquidated  claim  or 
right  of  claim  for  damages  for  an  assault  and  battery  is  sufficient  to 
constitute  her  a  creditor.  She  avers  that  the  assault  and  battery 
was  committed  on  April  22, 1898;  that  she  brought  her  action  there- 
for on  March  23,  1899,  and  recovered  judgment  October  28,  1899. 
The  transfer  by  the  respondent  to  Aylsworth  was  made  on  January 
22,  1899.  The  petition  in  bankruptcy  was  filed  on  January  20,  1900. 
Unless  the  petitioner  was  a  "creditor"  at  the  time  of  the  transfer  to 
Aylsworth,  such  transfer  did  not  constitute  an  act  of  bankruptcy.  A 
creditor,  under  the  bankrupt  act,  is  one  who  owns  a  demand  or  claim 
provable  in  bankruptcy,  and  this  was  not  such  a  demand  or  claim. 
An  unliquidated  claim  is  not  provable  in  bankruptcy.  A  claim  like 
this,  arising  out  of  a  tort,  must  be  reduced  to  judgment,  or,  pursuant 
to  application  to  the  court,  be  liquidated  in  such  manner  as  the  com*t 
shall  direct,  in  order  to  be  proved  against  a  bankrupt's  estate.  The 
demurrer  is  sustained. 


In  re  EAQLBS  et  aL 

(District  Court,  E.  D.  North  Carolina.    February  16,  1900.) 

Bahkruptcy— Election  of  Trustbb— Votb  of  Secured  Creditor. 

In  the  election  of  a  trustee  in  bankruptcy,  a  secured  creditor  may  sur- 
render his  security,  and  vote  as  on  an  unsecured  claim;  but,  failing  this, 
he  will  not  be  entitled  to  vote  unless  his  claim  exceeds  the  value  of  the 
security  which  he  holds,  and  then  only  for  such  excess  as  shall  be  allowed 
by  the  court 
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2.  Same— Voting  by  Agent  ob  Attorney. 

An  attorney,  agent,  or  proxy,  representing  a  creditor  of  a  bankrupt,  may 
cast  tbe  vote  of  such  creditor  in  the  election  of  a  trustee,  upon  producing 
a  written  authority  from  the  creditor  for  that  purpose,  which  authority 
will  be  filed  by  the  referee  as  a  part  of  his  record  in  the  case. 

8.  Same— Objections  to  Claim— Hearing. 

If  objection  is  made  to  the. allowance  of  a  claim  presented  at  a  meeting 
of  the  creditors  of  a  banicrupt  the  question  of  its  allowance  should  be 
heard  as  soon  as  feasible,  and,  If  the  court  is  not  satisfied  with  the  weight 
of  evidence,  the  hearing  may  be  adjourned  to  a  future  time;  the  final 
decision,  for  or  against  the  allowance  of  the  claim,  being  appealable  to 
the  circuit  court  of  appeals,  if  the  claim  amounts  to  $500  or  more. 

4  Same— Setting  Aside  Election. 

Where  claims  offered  for  proof  and  allowance  at  a  meeting  of  creditors 
of  a  bankrupt  are  excluded  from  voting  in  the  election  of  the  trustee,  being 
postponed  for  future  consideration,  or  disallowed,  and  are  afterwards 
allowed  on  hearing  or  on  appeal,  the  court  may  set  aside  the  election,  and 
order  a  new  vote  to  be  taken,  if  it  is  made  to  appear  that  the  result  would 
be  changed  by  allowing  votes  to  be  cast  on  such  claims,  but  not  otherwise. 

fi.  Same— Proof  of  Debt — Who  Entitled. 

Where  one  of  the  partners  in  a  bankrupt  firm  has  a  claim  against  the 
firm,  which  he  has  assigned  to  a  third  person  as,  collateral  security  for  a 
debt,  the  holder  cannot  prove  the  claim  nor  vote  on  it  in  the  election  of 
a  trustee,  not  being  the  owner  of  the  claim,  and,  for  a  similar  reason, 
the  bankrupt  partner  cannot  prove  it 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankraptcy. 
Qilliam  &  Gilliam,  for  bankrupts  and  certain  creditors. 
Howard  &  Howard,  for  other  creditors. 

PURNELL,  District  Judge.  The  referee  certifies  for  review  the 
following  record: 

"I,  0.  C  Fagan,  one  of  the  referees  in  bankruptcy  of  said  court,  do  hereby 
certify  that  the  first  meeting  of  the  creditors  herein  veas  held  in  Tarboro, 
N.  C,  on  February  12,  1900,  at  which  claims  were  proven,  and  the  election 
of  a  trustee  entered  upon;  that  nine  (9)  creditors,  whose  proven  claims 
amounted  to  two  thousand  and  eighty-four  and  »t/ioo  dollars,  voted  for 
Stamps  Howard,  Bsq.,  as  trustee,  and  twenty-six  (26)  creditors,  whose  proven 
claims  amounted  to  two  thousand  and  eight  hundred  and  twenty-five  and  "/loo 
dollars,  voted  for  Henry  Gillaim,  Esq.,  as  trustee;  that  questions  arose  as  to 
the  right  of  Howard  &  Co.  and  George  Howard  to  vote,  in  the  selection  of  the 
trustee,  $712  due  the  former,  and  $1,000  due  the  latter,  both  of  which  claims 
are  reported  and  proven  as  secured  by  the  assignment  of  collaterals  of  bank- 
rupts, fully  set  forth  in  schedule;  that  question  also  arose  as  to  who  was 
entitled  to  vote  a  certain  indebtedness  duly  proven  by  B.  F.  Eagles,  and  due 
him  by  Eagles  and  Crisp,  bankrupts,  for  $2,886.36,  and  which  is  hypothecated 
with  Geoi^e  Howard  as  collateral  security  for  the  sum  of  one  thousand  dol- 
lars, the  amount  due  and  secured  to  George  Howard  as  above.  Howard  &  Co. 
and  George  Howard  claimed  the  right  to  vote  their  debts  of  $712  and  $1,000 
in  the  election  of  a  trustee,  and  offered  to  vote  the  same  for  Stamps  Howard, 
Esq.  The  referee  was  of  opinion  that  the  said  creditors,  being  secured  by  col- 
laterals, were  not  entitled  to  participate  in  the  selection  of  a  trustee,  unless 
they  first  surrendered  their  securities.  George  Howard  claimed  the  right  to 
vote  the  debt  of  $2,886.36  due  to  and  proven  by  B.  F.  Eagles,  and  deposited 
with  him  as  collateral  security  for  $1,000  due  by  bankrupts  as  aforesaid,  and 
offered  to  vote  the  said  indebtedness  for  Stamps  Howard  as  trustee.  B.  F. 
Eagles,  to  whom  the  debt  is  due,  claims  the  right  to  vote  said  indebtedness, 
and  offers  to  vote  the  same  for  Henry  Gillaim,  as  trustee.  The  referee  was 
of  opinion  that  B.  F.  Eagles  was  entitled  to  vote  said  indebtedness  in  the 
selection  of  a  trustee,  and  the  same  was  voted  for  Henry  Gillaim.  The  ref- 
eree declared  Henly  Gillaim  duly  elected  trustee,  and  fixed  his  bond  at  the 
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sum  of  12.600.  Attomejrs  for  the  Bald  Howard  &  Oo.  and  George  Howard 
object  to  the  above  rulings  and  decision  of  the  referee,  and  ask  that  the  same 
be  certified  to  the  Judge  of  the  district  court  for  review." 

It  would  not  be  inappropriate  for  refepees  to  follow  the  familiar 
practice  of  ^'explaining  the  object  of  the  meeting"  to  creditors  and 
attorneys  not  familiar  with  the  practice  in  the  courts  of  bankruptcy.  • 
Many  questions  similar  to  those  presented  may  thus  be  solved,  thus 
saving  time,  frequently  so  essential  in  a  proper  adjustment  of  es- 
tates. The  meeting  is  for  business,  and  must  be  held  in  strict  ac- 
cordance with  the  notice,  at  the  time  and  place  specified,  not  at  some 
other  time,  sooner  or  later,  or  another  place,  though  near  by.  Ad- 
journments may  be  had  if  the  business  requires  it,  but  all  adjourn- 
ments are  the  same  meeting,  in  contemplation  of  law.  If  no  cred- 
itor appears,  the  meeting  is  as  effectual  as  if  tiiey  were  present  or 
represented.  The  court,  judge,  or  referee  is  not  authorized  or  re- 
quired to  wait  for  or  "count  a  quorum."  If ,  in  such  case,  the  sched- 
ules disclose  no  assets,  the  court  may  order  that  no  trustee  be  ap- 
pointed.   Bule  15. 

The  referee  should  be  punctually  present  at  the  time  and  place 
specified  in  the  notice.  He  or  the  judge  presides,  and  his  duties  are 
judicial.  He  does  not  otherwise  participate.  The  bankrupt  is  re- 
quired and  should  be  actually  present  at  the  first  meeting.  It  is  a 
creditors'  meeting,  and  they  (the  referee  and  bankrupt)  ar^  there  to 
assist  the  creditors, — ^the  fir^t  as  an  officer  of  the  law,  and  the  other 
to  aid  him  in  so  doing.  Thus  aided,  the  referee  should,  in  most 
cases,  be  able  to  pass  upon  all  claims  which  have  been  or  may  be 
presented  at  the  meeting.  Bankr.  Act,  §  55c.  Having  thus  passed 
ui)on  the  clainis  presented,  a  creditor  to  participate  in  and  vote  at 
such  meeting  must  own  an  unsecured  claim,  provable  in  bank- 
ruptcy, and  must  not  only  have  proved  such  claim,  but  had  it  al- 
lowed. Id.  §§  56a,  56b;  In  re  Hill,  Fed.  Cas.  No.  6,481;  In  re 
Altenheim,  Id.  268.  Secured  creditors  cannot  vote  at  such  meetings, 
unless  their  claims  exceed  the  amount  of  the  security  held  by  them, 
and  then  only  for  such  excess  as  shall  be  allowed  by  the  court. 
Bankr.  Act,  §  66b.  An  attorney,  agent,  or  proxy  can  represent 
and  vote  for  such  creditors,  but,  before  being  permitted  to  do  so, 
should  be  required  to  produce  and  file  written  authority  from  the 
creditor,  which  should  be  filed  by  the  referee  as  a  part  of  his  record. 
In  re  Sugenheimer  (D.  C.)  91  Fed.  744.  Creditors  holding  claims 
which  are  secured  or  have  priority  are  not,  in  respect  to  such  claims, 
entitled  to  vote.  To  do  so,  such  security  or  priority  must  be  sur- 
rendered. In  re  Saunders,  Fed.  Cas.  No.  12,371;  Bankr.  Act,  §  57g; 
In  re  Conhaim  (D.  C.)  97  Fed.  924.  This  provision  illustrates  the 
homely  maxim,  of  Heywood,  hoaiy  with  the  age  of  over  four  centu- 
ries, that  one  cannot  eat  his  cake  and  have  his  cake  too.  The  cred- 
itor must  decide.  He  can  make  a  surrender,  thus  becoming  an  un- 
secured creditor,  and  participate  with  other  creditors  in  the  manage- 
ment of  the  estate,  or  he  can  stand  on  his  security  or  priority.  He 
cannot  do  both.  He  cannot  run  with  the  hare  and  hold  with  the 
hounds,  as  boys  who  run  rabbits  would  express  it,  quoting  a  six^teenth 
century  authority.  ^  I 
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Assisted  as  indicated  by  the  schedules,  the  bankrupt,  and  others 
interested,  creditors  present,  it  would  seem  the  court  could  pass  on 
all  or  most  of  the  claims  without  difficulty  or  delay.  If  a  particular 
claim  is  objected  to,  the  question  should  be  heard  as  soon  as  feasible, 
and,  if  the  court  (judge  or  referee)  is  not  satisfied  with  the  weight 
of  evidence,  the  hearing  may  be  postponed,  and  heard  at  some  sub- 
sequent time.  The  act  of  1867  provided  expressly  for  such  postpone- 
ment, and  the  act  of  1898  does  not  prohibit,  but,  by  lodging  a  large 
discretion  in  the  court,  warrants  and  contemplates  it.  On  a  deci- 
sion, the  allowance  or  rejection  of  a  claim  of  $500  or  over,  both  may 
be  reviewed  by  the  court  of  a^qpeals.  Bankr.  Act,  §  25,  subd.  3. 
The  effect  of  allowing  or  postponing  the  hearing  on  a  particular 
claim  affects  only  the  creditor's  right  to  vote  at  the  first  meeting  of 
creditors.  If  made  to  appear  the  result  would  be  changed  by  such 
vote  or  votes,  the  judge  or  referee  may  set  aside  the  result,  and  order 
a  new  vote  to  be  taken.  When  it  appears  the  right  to  vote  would 
not  affect  the  business  of  the  estate,  the  proceedings  would  not  be 
disturbed  to  allow  a  creditor  to  exercise  the  right  to  vote  when  it 
would  be  barren  of  results.  A  creditor  who  has  received  a  prefer- 
ence must  surrender  such  preference  before  he  can  participate  in 
a  meeting  of  creditors.  By  the  adjudication,  the  estate  of  the  bank- 
rupt is  in  the  custody  of  the  court.  If  the  preference  is  by  the  as- 
signment of  securities,  the  creditor  cannot  realize  on  such  securities, 
or  release  the  debtor  of  the  bankrupt,  except  through  the  bankrupt 
court.  See  In  re  Cobb  (D.  0.)  96  Fed.  821,  and  authorities  cited. 
Such  creditor  should  prove  and  file  his  claim,  and  his  preference,  if 
valid,  will  be  protected  by  the  court,  but  he  cannot  participate  in 
meetings  as  an  unsecured  creditor.  Li  a  proceeding  like  the  one  at 
bar,  the  creditors  of  the  partnership  elect  the  trustee,  but  an  indi- 
vidual creditor  of  one  of  the  partners  cannot  vote  for  a  trustee  of  the 
partnership.    Bankr.  Act,  §  5b. 

Applying  the  foregoing  principles,  which  are  thus  fully  discussed 
for  the  benefit  of  referees,  to  the  case  at  bar,  the  rulings  of  the  referee 
are  affirmed.  The  claim  of  f712  due  Howard  &  (>>.,  and  that  of 
$1,000  due  George  Howard,  "reported  and  proven  as  secured  by  the 
assignment  of  collaterals  of  bankrupt,  fully  set  forth  in  schedule," 
are  not  such  claims  as  would  entitle  the  creditor  holding  such  claim 
to  participate  in  the  first  meeting  of  creditors  or  vote  for  a  trustee. 

The  question  propounded,  but  not  presented  in  such  a  way  as  to 
be  properly  passed  upon,  as  to  who  is  entitled  to  vote  the  daim  of 
B.  F.  Eagles,  due  him  by  Eagles  and  Crisp,  bankrupts,  for  $2,886.36, 
may  be  settled  by  an  answer  to  the  question,  was  such  claim  allowed? 
If  not,  no  one  can  vote  it.  B.  F.  Eagles  was  a  member  of  the  bank- 
rupt firm,  and  schedules  his  individual  property.  Section  5g  of  the 
bankrupt  act  provides: 

"The  court  may  permit  the  proof  of  the  claim  of  the  partnership  estate 
against  the  individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of 
the  partnership  estate  and  individual  estates  so  as  to  prevent  preferences  and 
secure  the  equitable  distribution  of  the  property  of  the  several  estates." 

The  schedules  disclose  the  fact  that  the  $1,000  debt  due  George 
Howard  by  B.  F.  Eagles,  partner,  is  secured  by  the  hypothecation 
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of  a  note  of  A.  H.  Crisp  (not  of  the  bankrupt  firm),  which  note  is 
secured  by  real-estate  mortgage  and  other  collaterals.  Other  ques- 
tions as  to  this  claim  may  arise  hereafter,  which  are  not  now  pre- 
sented for  review,  as  contemplated  by  the  bankrupt  act,  and  even 
the  question  of  who  is  entitled  to  prove  and  vote  the  claim  is  not  so 
presented.  Howard  cannot  prove  or  vote  the  claim,  for  he  does  not 
own  it.  It  is  only  assigned  as  collateral  security.  If,  when  reduced 
to  money,  the  proceeds  are  in  excess  of.  his  daim,  which  he  cannot 
vote,  the  excess  would,  in  a  marshaling  of  assets,  go  to  the  estate, 
and,  if  not  sufficient  to  satisfy  his  claim,  then  he  would  be  entitled 
to  prove,  as  an  unsecured  creditor,  any  excess.  How  this  may  be 
cannot  now  be  determined.  B.  P.  Eagles  cannot  prove  the  claim, 
because  he  does  not  own  it.  Aliunde  the  bankrupt  proceedings,  he 
would  own  an  equitable  interest,  but  has  assigned  the  legal  title  to 
the  claim.  Nor  does  the  report  of  the  referee  and  the  schedules  cor- 
respond in  some  essential  particulars  as  to  this  claim.  Only  the 
right  to  prove  and  vote  the  claim,  which  is  not  proi)erly  presented, 
is  now  considered,  and  the  many  questions  which  may  arise  are  not 
intended  to  be  passed  upon.  It  will  be  in  apt  time  to  adjudicate 
such  questions  should  they  arise  in  the  course  of  the  administration 
of  the  estates  of  the  firm  and  the  partners. 

It  is  impossible  to  say  from  the  report  which  claims  are  included 
in  the  vote  for  trustee.  If  the  claims  not  entitled  to  vote  were  in- 
cluded in  the  vote  for  Mr.  Qillaim  or  Mr.  Howard,  they  must  be 
eliminated,  and  the  one  who  thus  has  a  majority  in  number  and 
amount  of  the  claims  proved  and  allowed  will*  be  declared  trustee. 
Such  trustee  will  at  once  file  the  bond  fixed  by  the  creditors,  and 
proceed  with  the  administration  of  the  estate  according  to  the  statute. 


EUMSBT  &  SIKEMIER  CO.  et  al.  v.  NOVELTY  &  MACHINE  MFG.  CO. 

et  al. 

(District  Court,  B.  D.  Missouri,  B.  D.    November  6,  1899.) 

1.  Bawkrdptct— Acts  of  Bankruptcy— Pbkpbrbkces. 

Where  an  insolvent  debtor  conveys  all  his  property  to  a  trustee,  with 
directions  to  convert  the  same  Into  money,  and  to  apply  the  proceeds — 
First,  to  the  payment  of  the  costs  and  expenses;  second,  to  the  payment 
of  such  of  the  grantor's  creditors  as  are  entitled  to  priority  under  the 
laws  of  the  state;  third,  to  the  payment  of  the  grantor's  general  creditors 
according  to  a  schedule  set  forth  in  the  deed;  and,  finally,  to  return  to  the 
grantor  any  balance  that  may  remain, — ^such  conveyance  is  not  a  trans- 
fer of  property  with  intent  to  prefer  a  creditor  or  creditors,  within  the 
meaning  of  Bankr.  Act  1838,  §  8a,  cL  2,  and  therefore  is  not,  on  that 
ground,  an  act  of  banl^ruptcy. 

9.   BaHB— ASSIONMBNT  FOR    CREDITORS. 

A  conveyance  of  property  to  a  trustee,  with  directions  to  convert  the 
same  into  money,  and  apply  the  proceeds  in  payment  of  the  debts  of  the 
grantor  and  the  costs  of  administration,  but  reserving  to  the  grantor  the 
right  to  any  balance  that  may  remain,  is  not  a  '^general  assignment  for 
the  benefit  of  his  creditors,*'  within  the  meaning  of  Bankr.  Act  1898,  § 
8a,  cl.  4,  providing  that  such  an  assignment  shall  constitute  an  act  of 
bankruptcy,  where  It  is  not  shown  that  the  reservation  of  an  equity  to  the 
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grantor  Is  colorable  or  In  bad  faith,  and  for  the  purpose  of  evading  the 
provisions  of  the  bankruptcy  law. 

&  Sakb—Fraudulbnt  Convbtancb. 

A  voluntary  conveyance  of  all  his  property  by  an  Insolvent  debtor  to  a 
trustee,  to  be  converted  into  money  and  distributed  to  the  creditors  of  the 
grantor,  though  it  is  made  for  the  equal  benefit  of  all  the  creditors,  with- 
out preferences  and  without  actual  fraud,  and  though  it  would  be  good  at 
common  law,  is  nevertheless  an  act  of  bankruptcy,  as  being  a  transfer 
of  property  with  intent  to  hinder,  delay,  and  defraud  creditors,  since  its 
necessary  operation  Is  to  deprive  the  creditors  of  the  rights,  advantages* 
and  safeguards  provided  for  them  by  the  bankruptcy  law. 

4  Same— Pbeservation  of  Property— Injunction. 

Where  an  insolvent  debtor,  who  has  conveyed  all  his  property  to  a 
trustee,  with  directions  to  sell  the  same  and  distribute  the  proceeds  to 
the  creditors  of  the  grantor,  is  adjudged  bankrupt  on  involuntary  proceed- 
ings against  him,  on  the  ground  that  such  conveyance  was  intended  to 
delay  and  defraud  creditors,  and  is  therefore  voidable  in  bankruptcy,  the 
court  of  bankruptcy,  pending  the  appointment  of  a  trustee,  may  enjoin  the 
trustee  under  the  deed  from  disposing  of  the  property  or  exercising  any 
of  the  powers  given  him  by  the  deed,  except  to  hold  possession  of  the 
property  and  preserve  It. 

In  Bankruptcy.  On  petition  for  adjudication  in  involuntary  bank- 
ruptcy and  for  an  injunction. 

James  M.  Sutherland  and  Wm.  B.  Shields,  for  complainants. 
Andrew  M.  Sullivan,  for  defendants. 

ADAMS,  District  Judge.  The  bill,  return  to  the  order  to  show 
cause,  and  affidavits  filed  in  support  thereof,  show  that  on  October 
11, 1899,  the  defendant  the  Novelty  &  Machine  Manufacturing  Com- 
pany conveyed  all  its  property  to  the  defendant  William  L.  Loker, 
in  trust  to  sell  the  same,  and  out  of  the  proceeds  of  the  sale  to  pay — 
First,  the  cost  and  expenses  of  oo  doing;  second,  debts  of  a  prefer- 
ential character  according  to  the  laws  of  the  state  of  Missouri;  third, 
the  claims  of  the  several  creditors  of  the  company,  all  of  whom,  with 
the  respective  amounts  due  each,  were  set  forth  in  the  deed  of  con- 
veyance; and,  fourth,  to  pay  any  balance  which  might  remain  to  said 
company,  the  grantor.  Defendant  Loker,  immediately  after  receiving 
the  deed  of  conveyance,  proceeded  to  execute  the  trust  thereby 
created.  On  October  19,  1899,  the  complainants  in  this  case  filed  a 
petition  in  involuntary  bankruptcy  against  said  company,  charging 
that  the  company  had  committed  an  act  of  bankruptcy  by  the  exe- 
cution of  its  deed  to  the  defendant  Loker,  as  hereinbefore  stated. 
Afterwards,  on  October  21st,  this  proceeding  was  instituted  by  the 
petitioning  creditors,  the  general  object  and  purpose  of  which  is  to 
secure  an  injunctive  order  against  Loker  restraining  him  from  fur- 
ther proceeding  with  the  execution  of  the  trust  created  by  the  deed 
of  October  11th.  The  general  grounds  for  such  an  order,  as  set 
forth  in  the  bill,  are— First,  the  deed  constitutes  a  preference;  second, 
that  it  is  a  general  assignment  for  the  benefit  of  creditors;  and, 
third,  that  it  was  made  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  grantor. 

Manifestly,  the  deed  does  not  work  a  preference  to  any  of  the 
creditors,  for  all  are  treated  alike,  and,  so  far  as  it  appears^  it  is  not 
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a  general  assignment,  within  the  purview  of  the  bankruptcy  act,  in- 
asmuch as  there  is  a  condition  of  defeasance  and  an  equity  reserved 
in  the  property  to  the  grantor  after  the  satisfaction  of  the  claims 
of  the  beneficiaries  mentioned  therein.  I  use  the  words,  "so  far  as 
it  appears,"  in  referring  to  the  last  matter,  because  I  am  not  prepared 
to  announce  the  proposition  broadly  that  any  conveyance  which  in 
terms  contains  a  condition  of  defeasajace,  and  the  reservation  of  an 
equity  to  the  grantor,  is  in  all  cases  to  be  treated  as  a  security  for 
the  payment  of  tie  debt,  and  for  that  reason  protected  from  the 
consequences  which  follow  a  general  assignment,  under  the  provi- 
sions of  the  bankruptcy  act. 

It  is  possible  that  the  insertion  of  such  a  clause  in  a  deed  may  be 
made  in  bad  faith,  for  the  express  purpose  of  evading  the  operation 
of  the  bankruptcy  act,  and  with  no  real  or  bona  fide  intention  of 
reserving  any  equity  to  the  grantor.  The  facts  of  the  case  may 
clearly  show  that  the  real  purpose  of  the  deed,  though  in  the  form 
of  a  mortgage,  is  to  absolutely  and  unconditionally  appropriate  the 
property  conveyed  to  the  satisfaction  of  the  debts.  In  such  case  it  ^ 
would  seem  that  the  court,  in  administering  the  bankruptcy  act,*' 
ought  to  construe  the  instrument  or  deed  claimed  to  be  an  assign- 
ment according  to  the  actual  facts  of  the  case,  and  not  according  to 
the  false  and  misleading  statements  which  may  be  employed  to  con- 
ceal the  actual  facts.  But  the  case  at  bar  does  not  now  disclose  any 
facts  outside  the  terms  of  the  deed,  and  for  that  reason  I  hold  that 
the  deed  is  not  a  general  assignment,  within  the  meaning  of  the 
bankruptcy  law. 

The  next  question  is  whether  the  deed  is  a  conveyance  by  the  com- 
pany with  intent  to  hinder,  delay,  and  defraud  its  creditors,  or  any 
of  them.  It  is  contended  that  because  it  devoted  all  the  debtor's 
property  to  the  payment  of  its  creditors'  demands,  pro  rata  and 
equally,  and  because  there  is  no  fraud  of  the  kind  requisite  to  avoid 
deeds  at  common  law,  or  under  the  statutes  of  fraudulent  convey- 
ances, therefore  this  deed  does  not  hinder,  delay,  or  defraud  creditors, 
within  the  meaning  of  the  bankruptcy  act.  In  considering  this  ques- 
tion, it  must  be  borne  in  mind  that  the  bankruptcy  act  confers  cer- 
tain peculiar  rights  and  privileges  upon  creditors  which  were  un- 
known to  the  common  law,  and  unrecognized  by  state  statutes  con- 
cerning fraudulent  conveyances.  Among  these  are  the  right  (1)  to 
choose  their  own  trustee;  (2)  to  examine  the  bankrupt;  (3)  to  have 
notice  of  all  the  important  steps  in  the  administration  of  the  estate; 
and  (4)  to  have  the  assets  converted  into  money  and  distributed  un- 
der the  supervision  and  control  of  a  court,  of  bankruptcy.  Any 
course  of  procedure  by  an  insolvent,  like  that  resorted  to  in  this 
case,  whereby  he  conveys  all  his  property  to  some  trustee  of  his  own 
selection,  with  power  to  dispose  of  it  according  to  his  own  judgment, 
and  with  none  of  the  safeguards  provided  by  the  bankruptcy  act, 
clearly  deprives  the  creditors  of  the  valuable  rights  accorded  to  them 
by  that  act.  In  addition  to  this,  if  such  a  course  of  procedure  is  open 
to  an  insolvent,  he  may  in  all  cases  resort  to  it  in  anticipation  of 
bankruptcy,  and  thereby  altogether  defeat  the  operation  of  the  in- 
voluntary provisions  of  the  act. 
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Considerations  like  these  lead  me  to  the  eonclnslon  that  aach  a 
course  of  procedure,  even  though  invulnerable  at  common  law  and 
unattended  with  fraud  in  fact,  inevitably  operates  to  hinder,  delay, 
and  defraud  the  creditors  with  respect  to  their  rights  under  the 
bankruptcy  act.  The  rights  above  enumerated  are  taken  from  them, 
and  they  are  deprived  of  all  such  safeguards,  in  their  effort  to  secure 
from  the  wreck  of  business  some  part  of  what  is  justly  due  them. 
Such  being  the  necessary  consequences  of  the  act  of  the  insolvent  in 
making  a  voluntary  conveyance  of  his  property  for  the  benefit  of  his 
creditors,  it  follows  that  he  must  have  intended  such  consequences 
in  making  such  a  conveyance. 

The  bankruptcy  act  of  1867  (section  39)  made  a  conveyance  of 
property  with  intent  to  hinder,  delay,  or  defraud  creditors  an  act  of 
bankruptcy,  practically  the  same  as  section  3  of  the  act  of  July  1, 
1898;  and  although  by  the  act  of  1867  the  disposition  of  property^ 
with  intent  to  defeat  the  operations  of  the  act,  constituted  an  act  of 
bankruptcy,  the  courts  in  construing  that  act  held  that  the  convey- 
.ance  of  property  by  a  debtor  to  a  trustee  of  his  own  selection,  for 
'  the  equal  benefit  of  his  creditors,  was  a  conveyance  with  intent  to 
hinder,  delay,  and  defraud  the  creditors,  within  the  purview  of  the 
act.  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  10  Fed.  Cas.  488  (No. 
5,486),  and  cases  there  cited.  And,  so  far  as  authoritative  decisions 
have  been  brought  to  my  attention,  the  same  conclusion  appears  to 
have  been  reached  in  construing  the  recent  act  of  July  1,  1898.  In 
the  case  of  Davis  v.  Bohle,  34  C.  C.  A.  372,  92  Fed.  325,  decided  by 
the  circuit  court  of  appeals  of  the  Eighth  circuit,*  Judge  Thayer,  in 
delivering  the  opinion  of  the  court,  says: 

'*The  tl/irty-nintb  section  of  that  act  (March  2,  1867)  declared.  In  substance^ 
that  if  one  who  was  insolvent,  or  in  contemplation  of  insolvency,  should  make 
any  gift,  grant,  sale,  conveyance,  or  transfer  of  his  property,  with  intent  by 
such  disposition  thereof  to  defeat  or  delay  the  operation  of  the  act,  he  should 
be  deemed  to  have  committed  an  act  of  bankruptcy;  and  it  was  repeatedly  held 
that  a  general  assignment  by  an  insolvent  debtor  for  the  equal  beneilt  of  aU 
his  creditors  was  an  act  of  bankruptcy,  within  the  meaning  of  this  provision, 
because  of  Its  tendency  to  defeat  or  delay  the  operation  of  the  act  by  providing 
a  different  method  of  administration  than  that  contemplated  by  the  act,  and 
that  the  same  conclusion  would  have  followed,  in  view  of  the  English  decisions 
construing  the  English  bankruptcy  act  from  which  ours  was  In  part  borrowed, 
even  if  our  act  had  stopped  with  the  single  declaration  that  conveyance  by  an 
insolvent  debtor  with  intent  to  delay,  defraud,  or  hinder  his  creditors  should 
be  deemed  an  act  of  bankruptcy." 

While  in  that  case  the  court  was  considering  a  general  assign- 
ment made  in  accordance  with  the  provisions  of  the  statutes  of  Uie 
state  of  Missouri,  it  seems  that  the  reasoning  there  employed  would 
be  equally  applicable  to  a  conveyance  of  any  kind  by  an  insolvent 
debtor  for  the  equal  benefit  of  all  his  creditors.  In  the  case  In  re 
Gutwillig,  34  C.  C.  A.  377,  92  Fed.  337,  decided  by  the  circuit  court 
of  appeals  for  the  ^Second  circuit,  the  same  reasoning  was  employed 
as  is  found  in  Davis  v.  Bohle,  supra,  and  the  same  result  reached. 

As  a  result  of  the  foregoing,  it  must  be  held  in  this  case  that  the 
conveyance  by  the  Novelty  &  Machine  Manufacturing  Company  to 
Loker  was  made  with  intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  grantor,  within  the  true  meaning  of  the  act  of  July  1, 
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1898,  and  as  such  Is  an  act  of  bankraptcy,  and,  being  such,  the  con- 
veyance is  voidable  at  the  instatice  of  the  trustee  in  bankruptcy. 
Inasmuch  as  no  trustee  has  as  yet  been  appointed,  it  becomes  the 
duty  of  the  court  to  protect  the  property  conveyed  from  loss  or  de- 
preciation until  such  time  as  a  tmstee  may  be  appointed  to  care  for  it. 
From  the  showing  made  in  the  bill  and  affidavits,  I  do  not  think 
it  necessary  to  take  the  custody  of  the  property  out  of  the  hands  of 
the  defendant  Loker,  but  will  make  an  order  as  prayed  for,  restrain- 
ing him,  until  the  further  orders  of  this  court,  from  disposing  of  the 
property  or  exercising  any  of  the  powers  purporting  to  be  vested  in 
him  by  the  deed  of  conveyance  made  to  him,  except  only  holding  the 
possession  of  the  property,  and  taking  due  care  tor  the  preservation 
thereof. 


In  re  WETMORB. 

(District  Court  E.  D.  Pennsylvania.    February  19,  1900.) 

No.  27. 

1.  Bawkruptot— Opposition  to  Discharge— Burden  of  Proof. 

Creditors  opposing  a  bankrupt's  application  for  discharge,  on  the 
ground  of  his  having  concealed  property  from  his  trustee,  must  sustain  the 
burden  of  proving,  to  the  satisfaction  of  the  court,  that  such  concealment 
was  fraudulent  on  the  part  of  the  bankrupt,  and  with  his  loiowledge;  and 
a  discharge  will  not  be  refused  on  evidence  which  leaves  in  doubt  the  ex- 
istence of  a  fraudulent  intent 

&  Same— CoNCBAiiMBNT  ok  Assets. 

A  testator  bequeathed  a  sum  of  money  to  trustees.  In  trust  to  pay  the 
income  to  his  wife  during  her  life,  with  power  to  her  to  dispose  of  the 
principal  by  will,  and  added  that,  in  default  of  such  disposition  by  her, 
*T  give  the  said  trust  fund,  upon  her  decease,  to  my  own  then  surviving 
next  of  kin."  After  the  death  of  the  testator,  his  son  was  adjudged  bank- 
rupt; and  thereafter  the  testator's  wife  died,  having  exercised  the  power 
of  appointment  by  bequeathing  the  fund  to  the  bankrupt  uncondltionaUy. 
The  bankrupt  did  not  list  this  property  in  his  schedule  of  assets,  nor  offer 
to  surrender  it  to  his  trustee.  Held  that,  in  view  of  the  doubtful  questions 
of  law,  whether  the  bankrupt's  interest  in  the  trust  fund  at  the  date  of  the 
adjudication  was  a  vested  interest  such  as  would  pass  to  his  trustee,  and 
whether  his  title  thereto,  after  his  mother's  decease,  was  derived  from  her 
will  or  from  the  pri6r  will  of  his  father,  it  could  not  be  said  that  he  had 
"knowingly  and  fraudulently"  concealed  property  from  his  trustee,  so 
as  to  forfeit  his  right  to  a  discharge. . 

In  Bankruptcy.  On  bankrupt's  application  for  discharge,  and  ex- 
ceptions thereto  by  creditors. 

Richard  C.  Dale,  for  exceptant. 
Hatch  &  Wickes,  for  bankrupt 

Mcpherson,  District  Judge.  At  the  time  the  bankrupt  filed  his 
schedules,  he  did  not  include  therein  such  interest  as  may  have  then 
existed  under  the  following  clause  of  his  father's  will: 

"I  give  and  bequeath  to  my  executors  hereinafter  named,  other  than  my  wife, 
the  sum  of  $100,000  (in  cash,  or  in  securities  or  stock  valued  by  my  executors 
at  that  sum),  upon  trust  to  keep  the  same  invested,  and  to  receive  the  income 
thereof,  and  that,  after  deducting  reasonable  charges  for  the  managemei^t  of 
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the  tald  troBt  to  apply  the  net  amount  of  snch  Income,  from  time  to  time  as 
it  shall  accrae,  to  the  nse  of  my  wife,  Sarah  Taylor  Wetmore,  so  long  as  she 
Bhall  live;  and  I  empower  my  said  wife  to  dispose  of  the  principal  smn  so 
held  in  trust,  and  any  accumulations  thereof,  by  last  will  and  testament,  duly 
executed  by  her,  and  in  such  manner  as  she  shall  think  proper;  and,  in  de- 
fault of  such  disposition  by  will,  I  give  the  said  trust  fund,  upon  her  decease, 
to  my  own  then  surviving  next  of  kin.  In  like  manner  and  shares  as  If  the 
same  were  to  be  then  distributed  as  my  own  proper  estate,  dying  at  time  Intes- 
tate."* 

He  was  adjudged  a  bankrupt  on  January  13,  1899,  and  in  the  fol- 
lowing March  his  mother  died,  having  exercised  the  foregoing  x>ower 
of  appointment  by  bequeathing  to  the  bankrupt  unconditionally  the 
principal  sum  of  |ldO,000.  The  bankrupt  has  made  no  application 
to.  amend  the  schedule  so  as  to  include  this  property,  and  does  not 
offer  to  surrender  it  to  the  trustee  as  an  asset  of  the  estate.  The 
opposition  to  the  discharge  is  based  upon  the  foregoing  facts;  the 
argument  being  that  a  discharge  should  be  refused,  because  section 
14  of  the  bankrupt  act  requires  a  refusal  if  the  applicant  has  com- 
mitted an  offense  punishable  by  imprisonment  under  section  29,  and 
because  such  an  offense  has  been  conunitted  by  the  present  applicant, 
namely,  the  crime  described  in  section  29b,  par.  1,  ol  **having  know- 
ingly and  fraudulently  concealed,  while  a  bankrupt,  •  •  •  from 
his  trustee  any  of  the  property  belonging  to  his  estate  in  bankruptcy.'* 

The  referee  before  whom  the  bankrupt  was  examined,  upon  the 
hearing  of  these  exceptions,  did  not  decide  the  questions  now  urged 
upon  tiie  court,  namely,  whether  the  estate  acquired  by  the  bank- 
rupt under  his  father's  will  was  or  was  not  a  vested  estate,  and 
whether  the  title  of  the  bankrupt  to  the  trust  fund,  after  his  mother's 
death,  was  derived  from  her  will,  or  from  the  prior  will  of  his  father. 
The  referee  found  as  a  fact  that  whatever  might  be  the  quality  of 
the  bankrupt's  interest  in  the  fund,  and  from  whatever  source  that 
interest  might  be  held  to  be  derived,  he  had  not  knowingly  and 
fraudulently  concealed  atiy  property  from  the  trustee.  If  this  find- 
ing is  correct,  the  referee  was  right  in  concluding  that  the  nature  of 
the  bankrupt's  estate  need  not  now  be  determined;  and  I  have  there- 
fore examined  the  testimony  upon  this  point  with  care,  reaching 
the  same  result  as  was  reached  by  the  referee.  The  burden  is  upon 
the  exceptant  to  prove  the  allegation  of  fraud  to  the  satisfaction  of 
the  court,  and  this  burden  she  has  not  sustained.  The  best  that  can 
be  said  about  the  testimony  is  that  the  existence  of  a  fraudulent  in- 
tent to  conceal  may  be  in  doubt.  But,  considering  the  technical 
nature  of  the  arguments  in  support  of  the  propositions  that  the  in- 
terest of  the  ba^i:upt  under  his  father's  will  was  a  vested  interest, 
e\fld  that  he  now  derives  his  title  to  the  fund  from  that  instrument 
and  not  from  the  will  of  his  mother,  the  bankrupt  can  hardly  be 
charged  with  fraudulent  concealment  of  his  interest  because  he  may 
not  have  understood  its  true  legal  paternity.  Merely  to  onut  prop- 
erty from  his  schedule  of  assets  would  rarely  be  enough  to  prove  a 
fraudulent  intent  on  the  part  of  the  bankrupt.  Especially  does  the 
omission  lack  probative  force  when  it  also  appears  that  no  one  yet 
knows-T-or  will  know,  until  some  court  decides  the  point — ^whether 
such  interest  as  the  bankrupt  may  have  had  in  this  fund  at  the  date 
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of  adjudication  can  be  correctly  described  as  ''property^  at  all  that 
was  capable  of  being  transferred. 

For  the  purposes  of  this  decision,  I  assume  that  the  bankrupt's  es- 
tate might  have  been  vested,  and  may  be  derived  from  his  father's 
will,  but  I  do  not  decide  the  question,  leaving  it  open  for  future  con- 
sideration. It  can  be  raised  directly  in  appropriate  proceedings  to 
be  brought  by  the  trustee. 

The  exceptions  are  overruled. 


In  re  GREENEWALD  et  al. 

(District  Court,  B.  D.  Pennsylvania.    February  21,  1900.) 

No.  9a. 

Bahkruptcy— Priokity  op  Claims— Wages  op  Labor. 

A  traveling  salesman  Is  not  a  workman,  nor  a  clerk  or  servant  of  his 
employer,  within  the  meaning  of  Bankr.  Act  1898,  §  64b,  cl.  4,  according 
priority  of  payment  out  of  bankrupts*  estates  to  "wages  due  to  workilien, 
clerks,  or  servants,  which  have  been  earned  within  three  months  before 
the  date  of  the  commencement  of  proceedings,  not  to  exceed  $300  to  each 
claimant." 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankruptcy. 

Samuel  B.  Huey,  for  petitioning  creditor. 
Charles  Hoffman,  for  exceptant. 

Mcpherson,  District  Judge.  The  question  for  decision  certified 
to  the  court  by  the  referee  is  whether  a  traveling  salesman  is  a  work- 
man, clerk,  or  sefvant,  within  the  meaning  of  section  Mb,  par.  4,  of 
the  bankrupt  act,  and  is  therefore  entitled  to  priority  of  payment  to 
the  extent  of  |300.  The  referee  followed  In  re  Scanlan  (D.  C.)  97 
Fed.  26,  and  rejected  the  claim  of  priority.  I  agree  with  the  result 
reached  by  Judge  Evans  in  that  case,  although  I  incline  to  believe 
that  the  meaning  of  "workmen,  clerks  or  servants"  may  perhaps  be 
somewhat  more  extensive  than  his  opinion  seems  to  allow.  The 
scope  of  these  words  is  to  be  determined,  I  think,  not  exclusively  by 
the  lexicographers,  but  in  part,  at  least,  by  modem  usage,  which  is 
continually  modifying  the  content  of  words  and  phrases.  ^*Clerk," 
for  example,  has  come  to  include,  not  only  a  subordinate  who  writes 
letters  or  keeps  books,  but  also  a  salesman  in  a  retail  store.  Mr. 
Justice  Fell,  in  MulhoUand  v.  Wood,  166  Pa.  St.  486,  31  Atl.  248,  rec- 
ognizes this  enlargement  of  meaning,  while  declining  to  regard  the 
phrase  "Clerk  employed  in  a  store,  or  elsewhere,"  as  broad  enough 
to  include  a  traveling  salesman.  The  Pennsylvania  statute  which 
he  was  then  considering  is  broader  than  the  bankrupt  act.  The  fed- 
eral statute  says  "clerk,"  without  more;  and  no  one,  I  think,  would 
understand  that  word,  standing  by  itself,  to  include  an  employ^ 
whose  duties  call  him  habitually  away  from  his  employer's  store  or 
factory,  and  require  him  to  travel  frequently  for  the  purpose  of  selling 
goods. 

Nor  would  such  an  employ^  be  ordinarily  thought  of  as  included 
in  the  word  "workmen."    The  essential  idea  conveyed  by  this  word, 

09  F.— 46  r-^  T 
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as  commonly  used,  ifl  the  idea  of  a  subordinate,  whose  occupation  has 
nothing  to  do  with  correspondence  or  books  of  account,  but  requires 
him  to  use  -his  hands  to  a  considerable  degree  in  manufacturing  or 
building,  or  in  similar  pursuits.  He  may  be  skilled  or  unskilled;  he 
may,  or  may  not,  be  aided  by  tools  or  machinery;  but  he  does  not 
belong  to  the  same  class  as  the  man  that  is  neither  making  goods 
nor  erecting  buildings,  nor  accomplishing  similai*  results,  but  is  ex- 
clusively engaged  in  the  sale  of  a  finished  product. 

"Servants"  is  a  more  indeterminate  word.  It  includes,  I  think, 
other  than  domestic  servants,  or  those  who  receive  small  wages  for 
doing  work  of  an  inferior  grade;  for  the  act  contemplates  that  "serv- 
ants" may  be  receiving  at  least  f  100  a  month,  and  this  sum  of  itself 
shows  that  the  word  is  not  narrowly  restricted  in  its  meaning. 
Where  the  line  is  to  be  drawn,  I  am  unable  to  say.  A  particular 
context  might  indicate  a  very  broad  meaning  indeed;  for  example, 
if  one  should  speak  of  "an  employer  and  all  Ws  servants,"  the  sense 
there  might  well  be,  all  who  serve  the  employer  in  any  capacity. 
But  this  cannot  be  the  meaning  in  the  paragraph  under  considera- 
tion. If  it  were,  "clerks"  and  "workmen"  would  be  superfluous,  and 
therefore  the  use  of  the  three  words  in  one  phrase  seems  to  indicate 
that  congress  had  in  mind  three  classes  of  employes,  substantially 
distinct,  although  here  and  there  a  particular  employ^  might  per- 
haps be  properly  included  in  more  classes  than  one.  A  farm  laborer 
might,  I  think,  be  indifferently  regarded  as  a  servant  or  a  workman, 
and  other  examples  will  readily  present  themselves.  Taking  "serv- 
ants," then,  as  used  in  the  act,  to  refer  to  a  restricted  class  of  subor- 
dinates, I  am  of  opinion  that  the  common  usage  of  the  word  does  not 
permit  the  inclusion  of  a  traveling  salesman. 

There  is  some  hardship  in  this  result,  for  the  act  apparently  gives 
priority  to  a  salesman  or  derk  who  sells  at  retail  in  a  store,  but  does 
not  give  priority  to  a  salesman  who  sells  in  large  quantities  to  custom- 
ers elsewhere.  The  conclusion  seems  inevitable,  however,  if  the  ordi- 
nary meaning  of  the  words  is  to  prevail. 

The  decision  of  the  referee  is  approved. 


In  re  SHERTZBR. 

(District  Court  E.  D.  Pennsylvania.    February  19,  1900.) 

No.  133. 

Bahkbuptot— Opposition  to  Discharge— Fa tlurh  to  Keep  Books. 

Creditors  opposing  a  bankrupt's  application  for  discharge,  on  the  groimd 
of  his  having  failed  to  keep  proper  books  of  account,  must  sustain  the 
burden  of  proving  that  such  failure  was  "with  fraudulent  Intent  to  conceal 
his  true  financial  condition." 

In  Bankruptcy.    On  bankrupt's  application  for  discharge,  and  ex- 
ceptions thereto  by  creditors. 

Ooyle  &  Keller,  for  exceptants. 
Benjamin  F.  Davis,  for  bankrupt 
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Mcpherson,  District  judge.  The  exceptions  to  the  bankrupt's 
discharge  must  be  overruled.  He  may  have  failed  to  keep  proper 
books  of  account  in  1896,  but  the  evidence  is  not  sufBcient  to  estab- 
lish the  charge  that  such  failure  was  "with  fraudulent  intent  to 
conceal  his  true  financial  condition.'*  He  was  no  doubt  insolvent  at 
that  date,  and  it  has  been  argued  that  his  failure  then  to  keep  proper 
books  was  an  omission  "in  contemplation  of  bankruptcy,"  although 
the  act  had  not  yet  been  passed.  I  was  urged  to  decide  the  point, 
but,  as  a  fraudulent  intent  has  not  been  proved,  it  is  unnecessary  to 
consider  the  argument.  In  other  districts  it  has  been  ruled  several 
times  during  the  past  year  that  the  'T>ankruptcy,"  in  the  debtor's 
contemplation,  must  be,  not  insolvency  merely,  but  bankruptcy  under 
the  present  act.  In  re  Holman  (D.  C.)  92  Fed.  512;  In  re  Shorer  (D. 
C.)  96  Fed.  90;  In  re  Dews,  Id.  181;  In  re  Hirsch,  Id.  471;  In  re 
Carmichael,  Id.  594. 

The  exceptions  are  dismissed. 


FRAZIBB  et  al.  v.  SOUTHERN  LOAN  &  TRtJST  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  19,  1900.) 
No.  334. 

1.  Bankruptcy— JuRiaDicTiON—pROPBKTY  ra  Possession  op  State  Court. 

Judgment  creditors  brought  suit  In  a  state  court  of  competent  Jurisdic- 
tion against  their  debtor  and  against  his  assignee  for  the  benefit  of  cred- 
itors, assailing  the  assignment  as  fraudulent  and  void,  and  a  receiver  was 
appointed  to  take  possession  of  the  proj)erty.  More  than  four  months 
thereafter  the  debtor  was  adjudged  bankrupt.  Subsequently  the  state 
court  rendered  a  decree  avoiding  the  assignment,  establishing  the  liens 
of  the  plaintiffs  on  the  property  affected,  and  ordering  the  sale  of  the 
same  by  a  commissioner  appointed  for  the  purpose.  The  court  of  bank- 
ruptcy afterwards  made  an  order  requiring  the  bankrupt  to  surrender  the 
property  to  his  trustee,  enjoining  the  sale  by  the  commissioner,  and  di- 
recting a  sale  by  the  trustee  instead.  Held,  that  such  order  was  an  un- 
warranted Interference  with  the  Jurisdiction  of  the  state  court  and  Its 
possession  and  control  of  the  property  in  question,  and  must  be  revoked. 

9L  Same— Possession  of  Receiver. 

The  fact  that  the  receiver  had  not  acquired  actual  possession  of  the 
property  would  not  Justify  such  an  order  of  the  court  of  bankruptcy,  for 
the  order  appointing  the  receiver  brought  the  property  within  the  custody 
and  control  of  the  state  court. 

8l  Same— Conclubiten ess  of  Decree. 

The  validity  of  a  decree  of  a  state  court  rendered  in  a  suit  by  Judgment 
creditors  against  their  debtor  and  his  assignee,  setting  aside  the  assign- 
ment as  fraudulent  and  void,  establishing  the  liens  of  the  plaintiffs  on  the 
property,  and  ordering  its  sale,  cannot  be  Impeached  by  the  debtor's  trus- 
tee in  bankruptcy,  in  a  proceeding  in  the  court  of  bankruptcy  to  obtain 
possession  of  the  property  and  have  If  sold  by  the  trustee,  on  the  ground 
of  fraud  and  collusion  between  the  parties  In  the  suit  In  the  state  court, 
where  the  trustee  had  opportunity  to  intervene  in  such  suit,  and  there 
aUege  such  fraud. 

On  Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Pro- 
ceedings of  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Greensboro,  in  the  Matter  of  the  Es- 
tate of  D.  W.  0.  Benbow,  Bankrupt.  r^^^^T^ 
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James  T.  Morehead  and  B.  B.  King  (King  &  Kimball,  on  the 
brief),  for  petitioners. 

John  N.  Wilson  and  E.  K.  Bryan  (John  Sprunt  Hill,  Gteorge  Boun- 
tree,  L.  M.  Scott,  McNeill  &  Bryan,  and  J.  N.  Wilborn,  on  the  briefs), 
for  respondents. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BBAWLEY, 
District  Judges. 

PAUL,  District  Judge.  This  case  is  brought  here  on  petition  to 
superintend  and  revise  certain  orders  of  the  district  court  for  the 
Western  district  of  North  Carolina  in  the  matter  of  D.  W.  C.  Ben- 
bow,  bankrupt.  96  Fed.  514.  -The  questions  of  law  to  be  consid- 
ered by  this  court  arise  from  the  following  facts,  as  they  appear  in 
the  record: 

On  the  23d  day  of  January,  1894,  D.  W.  C.  Benbow,  the  bankrupt, 
executed  a  deed  of  assignment  to  J.  S.  Cox,  conveying  to  him,  in 
trust  for  the  benefit  of  said  Benbow's  creditors,  all  of  his  real  and 
personal  property.  Very  soon  after  the  execution  of  the  deed  of  as- 
signment, a  number  of  the  creditors  of  said  Benbow  obtained  judg- 
ments against  him  on  their  various  claims,  amounting  in  the  aggre- 
gate to  over  1350,000.  These  judgments  were  docketed  in  the  supe- 
rior court  of  Guilford  county,  N.  C,  thus  constituting  liens  on  the 
real  estate  of  said  Benbow,  the  judgment  debtor.  In  April,  1804,  a 
number  of  the  judgment  creditors  of  said  Benbow  filed  creditors'  bills 
in  the  superior  court  of  Guilford  county,  assailing  the  deed  of  assign- 
ment made  to  Cox  as  fraudulent  and  void,  made  for  the  purpose  of 
obstructing,  hindering,  and  delaying  the  creditors  of  said  Benbow, 
asking  that  the  same  be  declared  void,  and  that  they  might  secure  a 
priority  over  other  creditors  having  docketed  judgment  liens.  At 
the  May  term  of  said  court,  1894,  on  motion  of  the  plaintiff  in  one  of 
these  causes,  the  court  appointed  W.  H.  Ragan  receiver  "of  all  the 
property  and  estate,  including  choses  in  action,  of  the  judgment 
debtor,  D.  W.  C.  Benbow,  whether  subject  or  not  to  be  sold  under 
execution,  except  the  homestead  and  personal  property  exemption, 
and  that  such  receiver  be  invested  with  all  the  powers  of  receivers 
in  cases  of  proceedings  supplemental  to  execution."  The  order  ap- 
pointing the  receiver  enjoined  the  judgment  debtor,  D.  W.  0.  Ben- 
bow, and  other  defendants  therein  named,  from  transferring  or  dis- 
posing of  the  property  of  the  judgment  debtor,  including  certain  notes 
designated  as  the  'Tisher*'  and  "Ross"  notes,  theretofore  assigned 
by  said  D.  W.  C.  Benbow.  At  the  June  term,  1899,  of  the  superior 
court  of  Guilford  county,  the  issue  in  each  of  the  causes  made  by 
the  creditors'  bills  being  the  same,  they  were  consolidated.  The  issue 
was  submitted  to  a  jury,  which  rendered  a  verdict  in  favor  of  the  i 

plaintiffs,  and  the  court  thereupon  entered  a  decree  declaring  said  ' 

deed  null  and  void,  and  that  the  plaintiffs  in  the  several  suits  have 
priority  of  lien  on  the  property  described  in  the  deed  of  assignment 
over  all  other  creditors.  It  decreed  that  the  property  be  sold  to 
satisfy  the  liens  thereon,  fixing  the  terms  of  sale,  and  appointing  C 
P.  Frazier  commissioner  to  make  the  sale.     Said  Frazier,  as  commis-  I 

sioner,  advertised  the  sale  of  the  real  estate  for  August  7, 1999.    The  i 
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bankrupt,  D.  W.  C.  Benbow,  was  adjudicated  such  on  the  5th  day  of 
April,  1899,  and  received  his  discharge  in  bankruptcy  on  the  3l8t 
day  of  May,  1899.  The  Southern  Loan  &  Trust  Company  was  ap- 
pointed trustee  of  the  bankrupt's  estate  on  the  20th  day  of  April, 
1899.  On  the  5th  day  of  August,  1899,  the  said  Southern  Loan  & 
Trust  Company,  trustee,  filed  a  petition  in  the  district  court  for  the 
Western  district  of  North  Carolina,  praying  for  an  order  directing 
the  trustee  to  sell  the  real  estate  formerly  belonging  to  the  bank- 
rupt, which  had  been  decreed  by  the  state  court  to  be  sold,  and  which 
had  been  advertised  by  the  commissioner  appointed  by  the  state 
court  to  sell  the  same.  Also  for  a  restraining  order  enjoining  Fra- 
zier,  the  commissioner  of  the  state  court,  the  bankrupt,  and  C.  D. 
Benbow,  who  held  by  assignment  several  judgments  against  the  bank- 
rupt, the  plaintiffs  in  the  several  bills  in  the  state  court  under  which 
the  decree  of  sale  had  been  entered,  their  agents  and  attorneys,  from 
making  the  sale  ordered  by  the  state  court,  or  from  in  any  way 
interfering  with  or  disposing  of  the  property  of  the  bankrupt  The 
petition  alleged  that  the  verdict  of  the  jury  in  the  state  court  find- 
ing that  the  deed  of  assignment  from  Benbow,  the  bankrupt,  to 
Cox,  January  23,  1894,  was  made  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  certain  creditors  of  said  Benbow,  was  allowed 
and  procured  by  the  absence  of  said  Benbow  as  a  witness,  and  by 
his  connivance.  That  the  bankrupt  had  previously  procured  the  as- 
signment to  his  son,  Charles  D.  Benbow,  the  judgments  of  the  plain- 
tiffs in  the  several  actions  pending  in  the  superior  court  of  Guilford 
county  to  set  aside  the  deed  of  assignment  to  Cox  made  January  23, 
1894,  and  that  thus  the  bankrupt  had  practically  secured  to  him- 
self the  entire  proceeds  of  the  property  decreed  by  the  state  court 
to  be  sold  for  the  satisfaction  of  the  judgments.  The  petition  fur- 
ther avers  that  on  the  appointment  of  the  trustee  title  to  all  the 
property  of  the  bankrupt  was  by  law  vested  in  the  trustee,  and 
that  no  title  could  pass  by  the  decree  of  the  superior  court  of  Guil- 
ford county,  as  the  trustee  in  bankruptcy  was  not  a  party  to  the  pro- 
ceedings in  the  state  court,  and  that  the  effects  of  the  bankrupt 
should  be  administered  by  the  bankrupt  court.  It  further  alleges 
that  a  sale  under  the  decree  of  the  state  court  "wUl  result  in  a  sac- 
rifice of  the  property  at  small  and  inadequate  prices,  and  will  im- 
mediately endanger  the  creditors  of  said  bankrupt  not  embraced  in 
said  several  suits."  That  it  would  give  the  bankrupt  and  the  as- 
signee of  the  judgments  a  great  and  undue  advantage  over  other 
creditors  of  said  bankrupt,  as  a  sale  so  effected  might  not  be  at- 
tacked or  defeated  successfully  after  a  sale  made,  and  the  only  re- 
course left  to  the  creditors  of  the  bankrupt  would  be  a  contest  over 
the  proceeds  of  the  sale,  which,  under  the  privileges  given  by  the 
order  of  the  sale  in  the  state  court,  would  be  nothing  more  than  the 
costs  of  the  sale  should  IJie  assignee  of  the  judgments,  C.  D.  Benbow, 
become  the  purchaser. 

Upon  the  filing  of  this  petition,  the  district  judge  issued  a  re- 
straining order  as  follows: 

"It  Is,  upon  motion,  ordered  and  adjudged  that  an  order  issue  commanding 
C.  P.  Prazier,  commissioner,  Clias.  D.  Benbow,  assignee,  D.  W.  O.  B^^w, 
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their  agents  and  attorneys,  to  refrain  from  selling  or  offering  to  sell  any  of 
the  estate  or  effects,  real  or  personal,  of  the  bankrupt,  D.  W.  C.  Benbow,  un- 
der the  decree  of  the  superior  court  of  Guilford  county,  made  at  June  term, 
1809,  in  the  several  suits  mentioned  in  the  petition  and  affidavit,  as  adver- 
tised by  the  said  commissioners,  until  the  further  order  of  this  court;  and  it  ia 
further  ordered  that  the  said  C.  P.  Frazier,  commissioner,  Chas.  D.  Benbow, 
assignee,  and  D.  W.  C.  Benbow,  appear  before  me  on  the  22d  day  of  August, 
1899,  at  Hendersonville,  and  show  cause,  if  any  they  have,  why  an  injunction 
should  not  be  granted." 

To  this  role,  Frazier,  the  commissioner  of  the  state  court,  filed 
his  answer,  briefly  reciting  his  appointment  as  such  commissioner 
by  the  state  court;  that  he  is  advised  that  the  district  court  will 
not  enjoin  him  from  performing  his  duty  as  directed  by  the  state 
court;  that,  had  he  not  been  restrained  from  selling  the  property 
on  the  7th  of  August,  it  would  have  brought  a  full,  fair,  and  rea- 
sonable price;  that  the  state  court  will  fully  protect  the  rights  of 
all  persons  interested  in  the  property.  The  bankrupt,  D.  W.  C.  Ben- 
bow, and  C.  D.  Benbow,  the  assignee  of  the  judgments  in  the  state 
c*ourt,  filed  their  separate  answers  under  oath  to  the  rule.  They  deny 
that  the  verdict  of  the  jury  in  the  state  court,  finding  the  deed  of 
assignment  from  D.  W.  tU.  Benbow,  January  23,  1894,  to  have  been 
made  with  intent  to  hinder,  delay,  and  defraud  the  creditors  of  said 
Benbow,  and  the  decree  entered  in  pursuance  thereof,  were  procured 
by  the  consent  and  connivance  of  either  of  them.  They  deny  that 
the  judgments  assigned  to  C.  D.  Benbow  were  purchased  with  the 
money  of  D.  W.  C.  Benbow,  the  bankrupt,  or  were  assigned  for  or 
are  held  for  his  benefit.  They  aver  that,  as  the  judgment  liens  in 
the  state  court  existed  years  before  there  was  a  bankrupt  act,  and 
that,  as  the  creditors'  bills  were  filed  four  years  before  its  passage,  the 
court  of  bankruptcy  cannot  interfere  by  injunction  with  the  proceed- 
ings in  the  state  court,  and  that  itc  decree  cannot  be  attacked  in  the 
bankrupt  court.  After  the  temporary  restraining  order  had  been 
granted  by  the  district  judge,  the  trustee,  on  the  17th  and  on  the 
19th  of  August,  1899,  notified  the  bankrupt  to  deliver  to  it  all  of  his 
deeds  and  other  muniments  of  title  to  the  lands  directed  to  be  sold 
by  the  decree  of  the  state  court,  and  certain  shares  of  mining  and 
railroad  stocks,  bonds,  contracts,  etc.,  and  other  personal  property 
of  the  bankrupt.  In  compliance  with  these  demands  the  bankrupt 
delivered  the  deeds  and  other  muniments  of  title  in  his  possession. 
As  to  the  personal  property,  the  bankrupt  stated  that  it  was  under 
the  control  of  the  receiver  appointed  by  the  state  court,  and  that 
he  was  restrained  from  transferring  or  interfering  in  any  way  with 
the  same. 

In  the  record  is  an  uncompleted  examination  of  the  bankrupt  be- 
fore the  referee,  taken  after  the  entry  of  the  temporary  restrain- 
ing order.  Its  further  taking  was  adjourned  by  consent  until  Sep- 
tember 28,  1899,  for  cross-examination.  Oft  the  8th  of  September 
the  district  court  entered  the  order  brought  here  for  review.  Sev- 
eral ex  parte  aflSdavits  were  also  filed  as  to  the  proceedings  in  the 
state  court  at  the  June  term,  1899,  when  a  decree  for  the  sale  of 
the  property  was  entered,  the  purpose  being  to  assail  the  bank- 
rupt and  his  attorneys  for  the  manner  in  which  the  defense  was  con- 
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ducted  on  the  trial  of  the  issue  as  to  the  validity  of  the  deed  of  as- 
signment from  Benbow  to  Cox.  The  district  court,  on  the  8th  of  Sep- 
tember, 1899,  heard  the  rule  to  show  cause  issued  August  5,  1899, 
and  entered  the  following  order: 

"It  is  therefore  ordered  that  D.  W.  C.  Benbow,  the  bankrupt,  and  all  per- 
sons acting  at  his  instance,  at  once  comply  with  the  written  demands  of  the 
trustee,  the  Southern  Xx^an  &  Trust  Company,  made  on  the  17th  day  of  August, 
1899,  and  on  the  19th  day  of  August,  1899.  It  is  further  ordered  and  ad- 
Judged  that  the  said  Southern  Loan  &  Trust  Company,  trustee  of  the  said 
D.  W.  C.  Benbow,  bankrupt,  is  hereby  authorized  and  empowered  to  sell  the 
property  of  the  said  bankrupt,  D.  W.  C.  Benbow,  free  from  aU  incumbrances 
(first  having  set  apart  to  him  the  exemptions  allowed  by  law),  for  cash  to 
the  highest  bidder,  after  having  advertised  the  same  in  each  county  where 
said  property  may  be  located,  in  some  newspaper  published  in  the  said  county, 
for  four  successive  weeks  preceding  said  sale.  It  is  further  ordered  and  ad- 
judged that  the  proceeds  realized  from  said  sale  stand  as  a  substitute  for  the 
lands  and  property  sold,  and  be  held  by  the  trustee  for  the  benefit  of  those 
holding  bona  fide  claims  and  liens,  to  the  extent  of  their  Interest  therein,  and 
as  may  hereafter  be  established."    96  Fed.  514. 

The  petitioners  make  the  following  assignment  of  errors: 

"(1)  In  that  the  order  requires  the  bankrupt,  D.  W.  O.  Benbow,  to  comply 
with  the  written  demands  of  the  trustee,  made  on  the  17th  and  on  the  19th 
of  August,  1899;  and  in  that  he  had  no  notice  of  the  application  for  such  an 
order,  and  it  was  not  included  or  covered  in  or.  by  the  rule  to  show  cause,  and 
the  property  demanded  is  properly  the  property  of  W.  H.  Ragan,  receiver, 
appointed  by  the  state  court,  and  said  Benbow  is  imder  order  to  in  no  wise' 
interfere  with  or  transfer  same.  (2)  In  that  it  authorizes  and  directs  the 
trustee  to  sell  the  property  of  D.  W.  C.  Benbow,  bankrupt,  the  same  being  in 
custodia  legls  by  reason  of  the  appointment  of  a  receiver  thereof  by  the  su- 
perior court  of  Guilford  county  more  than  four  years  before  the  bankrupt 
act  was  enacted  by  the  congress,  and  by  the  further  reason  that  judgment 
creditors  had  filed  creditors'  biUs  in  1894  and  1895  In  the  superior  court  of 
Guilford,  a  court  of  competent  jurisdiction,  to  have  the  deed  of  assignment  of 
D.  W.  C.  Benbow  declared  void,  and  to  appropriate,  by  sale,  the  property  de- 
scribed therein,  which  actions  have  been  successfully  prosecuted,  and  a  de- 
cree obtained  granting  the  prayer  of  complainants,  and  directing  the  sale  of 
said  property  by  Its  commissioner  duly  appointed;  the  filing  of  said  bills  con- 
stituting an  equitable  lien  and  fi.  fa.  on  said  property.  (3)  In  that  the  bank- 
rupt court  cannot,  by  a  rule  to  show  cause,  try  rights  of  property,  nor  re- 
strain a  plaintiff  in  a  court  of  competent  jurisdiction,  who  has  obtained  judg- 
ment more  than  four  months  before  the  bankrupt  filed  his  petition  in  bank- 
ruptcy, from  pursuing  his  remedy  to  enforce  his  lien  in  a  court  of  competent 
jurisdiction.  (4)  In  that  the  said  court  did  not  discharge  the  rule  and  au- 
thorize the  trustee  to  intervene  in  said  creditors'  bills  In  the  superior  court 
of  Guilford,  if,  in  the  opinion  of  the  court,  the  protection  of  the  Interest  of 
any  creditor  requires  such  intervention." 

The  assignment  of  errors  presents  but  one  important  question  to 
be  determined  in  this  case;  that  is,  whether  a  bankrupt  court  can, 
through  a  trustee,  in  a  bankrupt  proceeding  such  as  was  had  in 
the  district  court,  devest  a  state  court  of  the  possession  and  control 
of  property  in  its  custody  by  regular  judicial  proceedings  instituted 
more  than  four  months  before  the  adjudication  in  bankruptcy.  That 
the  state  court  had  complete  jurisdiction  of  the  parties  and  of  the 
subject-matter  in  the  several  suits  instituted  years  before  the  judg- 
ment debtor  became  a  bankrupt,  is  not  questioned.  That  it  had  the 
authority  to  appoint  a  receiver  to  take  charge  of  the  property  pend- 
ing the  litigation  for  the  enforcement  of  the  judgment  or  execution 
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liens  of  the  creditors  is  not  disputed.  The  rule  of  comity  that  ob- 
tains between  the  federal  and  the  state  courts  where  the  litigation 
involves  the  same  subject-matter  has  been  so  frequently  announced 
by  the  decisions  of  both  that  an  extended  citation  of  them  is  unneces- 
sary. We  will  only  refer  to  them  so  far  as  seems  advisable  for  lay- 
ing the  foundation  of  our  conclusion  in  the  case  under  consideration. 
In  Covell  V.  Heyman,  111  U.  S.  182,  4  Sup.  Ct.  358,  28  L.  Ed.  392,  the 
doctrine  is  thus  clearly  and  forcibfy  declared,  Justice  Matthews  de- 
livering the  opinion  of  the  court: 

"The  forbearance  which  courts  of  co-ordinate  Jurisdiction,  administered  un- 
der a  single  system,  exercise  towards  each  other,  whereby  conflicts  are  avoided, 
by  avoiding  interference  with  the  process  of  each  other,  Is  a  principle  of 
comity,  with,  perhaps,  no  higher  sanction  tlian  the  utiUty  which  comes  with 
copcord;  but  between  state  courts  and  those  of  the  United  States  it  is  some- 
thing more.  It  is  a  principle  of  right  and  of  law,  and,  therefore,  of  necessity. 
It  leaves  nothing  to  discretion  or  mere  convenience.  These  courts  do  not  be- 
long to  the  same  system,  so  far  as  their  Jurisdiction  is  concurrent;  and,  al- 
though they  co-exist  in  the  same  space,  they  are  independent,  and  have  no  com- 
mon superior.  They  exercise  Jurisdiction,  it  is  true,  within  the  same  terri- 
tory, but  not  in  the  same  plane;  and  when  one  takes  into  its  Jurisdiction  a 
specific  thing,  that  res  is  as  much  withdrawn  from  the  Judicial  power  of  the 
other  as  if  it  had  been  carried  physically  into  a  different  territorial  sover- 
eignty. To  attempt  to  seize  it  by  foreign  process  is  futile  and  void.  The 
regulation  of  process  and  the  decision  of  questions  relating  to  it  are  part  of 
the  Jurisdiction  of  the  court  from  which  it  issues." 

There  have  been  numerous  decisions  of  the  supreme  court  involv- 
ing the  same  question,  but  none  has  held  differently  from  the  rule 
stated  in  the  case  just  cited.  The  principle  is  of  ready  application  to 
the  facts  in  the  case  before  us.  The  chancery  suits  in  the  state  court, 
instituted  in  1894,  were  pending  when  D.  W.  C.  Benbow  was  adjudged 
a  bankrupt.  A  receiver  had  been  appointed  several  years  before 
by  the  state  court  to  take  charge  of  his  real  and  personal  property. 
No  order  had  been  entered  discharging  the  receiver,  and  the  record 
shows  that  he  was  performing  his  duties  at  the  special. May  term, 
1899,  of  the  court.  A  decree  was  entered  directing  a  sale  of  the 
property,  and  appointing  a  commissioner  to  sell  the  same.  The  prop- 
erty had  been  duly  advertised  for  sale  by  the  commissioner  when 
the  restraining  order  was  applied  for  by  the  trustee  in  bankruptcy 
to  prevent  the  sale  of  the  property  under  the  decree  of  the  state 
court.  A  temporary  restraining  order  was  granted,  forbidding  the 
sale  under  the  decree  of  the  state  cpurt  until  the  further  order  of 
the  bankrupt  court,  and  an  order  was  entered  to  show  cause  why 
an  injunction  should  not  be  granted.  On  the  return  of  the  order  to 
show  cause  the  bankrupt  court  entered  a  decree  directing  the  bank- 
rupt to  comply  with  the  demanda  of  the  trustee  to  deliver  to  it,  the 
trustee,  all  of  the  property  surrendered  by  the  bankrupt  or  alleged 
to  be  in  his  possession.  This  included  all  of  the  real  estate  directed 
to  be  sold  by  the  decree  of  the  state  court.  The  bankrupt  court  de- 
creed the  property  to  be  sold  by  the  trustee,  and  that  the  proceeds 
realized  from  the  sale  should  stand  as  a  substitute  in  the  hands  of 
the  trustee  for  the  land  and  property  sold,  subject  to  the  future 
order  of  the  bankrupt  court.  By  this  decree  entered  on  an  order 
to  show  "Cause  why  an  injunction  should  not  be  awarded,  the  district 
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court  assailed  the  jurisdiction  of  the  state  court,  took  from  it  the 
property  in  its  possession  and  under  its  control,  annulling  its  proceed* 
ings,  revoking  its  decree  of  sale,  and  inhibiting  its  officer,  the  special 
commissioner,  from  executing  its  orders.  This  proceeding  by  the 
bankrupt  court  is  directly  in  conflict  with  the  ruling  of  the  supreme 
court  in  Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403.  The  doctrine 
stated  in  that  decision  so  completely  covers  the  case  before  u^  that 
we  cannot  more  clearly  express  our  view  than  to  quote  from  it. 
The  court  says: 

"It  is  a  mistake  to  suppose  that  the  bankrupt  law  avoids  of  its  own  force 
all  judicial  proceedings  In  the  state  or  other  courts  the  instant  one  of  the 
parties  Is  adjudged  a  bankrupt.  There  is  nothing  in  the  act  which  sanctions 
such  a  proposition.  The  court,  in  the  case  before  us,  had  acquired  Jurisdiction 
of  the  parties  and  of  the  subject-matter  of  the  suit.  It  was  competent  to  ad- 
minister full  Justice,  and  was  proceeding  according  to  the  laiv^  which  governed 
such  a  suit,  to  do  so.  It  could  not  take  Judicial  notice  of  the  proceedings  in 
bankouptcy  in  another  court,  however  seriously  they  might  have  affected  the 
rights  of  parties  to  the  suit  already  pending.  It  was  the  duty  of  that  court 
to  proceed  to  a  decree  as  between  the  parties  before  it,  until  by  some  proper 
pleadings  in  the  case  It  was  informed  of  the  changed  relations  of  any  of  those 
parties  to  the  subject-matter  of  the  suit.  Having  such  Jurisdiction,  and  per- 
forming  Its  duty  as  tbe  case  stood  in  that  court,  we  are  at  a  loss  to  see  how  its 
decree  can  be  treated  as  void.  It  is  almost  certain  that  if,  at  any  stage  of  the 
proceedings,  before  sale  or  final  confirmation,  the  assignee  had  intervened,  he 
would  have  been  heard  to  assert  any  right  he  had,  or  set  up  any  defense  to 
the  suit." 

The  judge  of  the  district  court,  while  recognizing  the  doctrine  as 
just  quoted,  seeks  to  draw  a  distinction  between  that  case  and  the 
one  at  bar.    He  says: 

"It  will  be  observed,  In  Eyster  v.  Gaff,  and  In  all  other  cases  above 
cited,  that  the  property  of  the  bankrupt  was  in  the  actual  possession  of  the 
state  courts  or  adverse  claimants.  Where  the  property  in  question  is  not  cov- 
ered by  litigation,  or  is  not  in  possession  of  the  state  courts,  the  Jurisdiction 
of  the  bankrupt  courts  wlU  not  be  ousted.  It  is  the  interference  with  the 
possession  of  another  court  that  would  ensue  If  Jurisdiction  was  taken  that 
prevents  it  from  attaching." 

The  district  court  seems  to  have  been  of  the  opinion,  and  it  is 
the  contention  of  counsel  for  the  respondent  in  this  court,  that  the 
receiver  must  be  in  the  actual  possession  of  the  property  in  order 
to  place  it  in  the  custody  of  the  court.  This  position  is  erroneous. 
"A  court  of  equity,  by  its  order  appointing  a  receiver,  takes  the  sub- 
ject-matter of  the  litigation  out  of  the  control  of  the  parties  and  into 
its  own  hands,  and  ultimately  disposes  of  all  questions,  legal  or  equi- 
table, growing  out  of  the  proceeding."  High,  Eec.  §  4.  As  stated 
by  the  supreme  court  of  appeals  of  Virginia  in  Beverley  v.  Brooke, 
4  Grat.  187,  "A  decree  appointing  receivers  levies  upon  the  property 
an  equitable  execution."  "The  possession  of  the  receiver  is  that  of 
the  court,  of  which  he  is  the  ministerial  officer.  Thus  it  is  that,  in- 
asmuch as  the  receiver  is  merely  an  officer  of  the  court  appointing" 
him,  property  in  his  possession  is  said  to  be  in  the  custody  of  the 
law.  •  •  •  And  it  is  said  to  be  immaterial  in  this  respect  that 
the  receiver  appointed  declines  to  act,  the  property  being,  notwith- 
standing, in  the  custody  of  the  law."  Beach,  Rec.  §  221.  Nor  is  it 
necessary  for  a  court  of  equity  to  take  possession  of  the  proper^  in      ^ 
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litigation,  or  to  attempt'  to  do  so  by  the  appointment  of  a  receiver, 
where  the  object  of  the  suit  is  to  set  aside  a  fraudulent  conveyance, 
and  enforce  judgment  liens  against  the  land  of  the  debtor.  It  pro- 
ceedings have  been  commenced  more  than  four  months  before  the 
adjudication  in  bankruptcy,  jurisdiction  of  the  state  court  cannot 
be  devested  by  the  bankrupt  court.  This  was  the  case  in  Kimberling 
V.  Hartly  (C.  C.)  1  Fed.  571,  and  the  court  held: 

"Where  an  action  is  pending  in  a  state  court  of  competent  jurisdiction  to 
enforce  a  specific  lien  on  property  of  the  debtor,  the  subsequent  bankruptcy 
of  the  debtor  does  not  devest  the  state  court  of  its  Jurisdiction  to  proceed  to 
a  final  decree  in  the  cause,  and  execute  the  same.  The  assignee  In  bankruptcy 
may  intervene  in  such  action,  but  the  Jurisdiction  of  the  state  court  and 
the  validity  of  its  decree  is  not  aifected  by  his  failure  to  do  so." 

The  class  of  decisions  relied  on  by  counsel  for  the  respondents  to 
sustain  the  proposition  that  a  court  of  bankruptcy  can  enjoin  pro- 
ceedings in  a  state  court  in  a  case  such  as  we  have  here  does  not  sup- 
port that  contention.  On  examination  it  will  be  found  that  they 
do  not  go  to  the  extent  .of  holding  that  a  bankrupt  court  can  enjoin 
proceedings  in  a  state  court  where  the  jurisdiction  of  the  latter  had 
been  invoked  more  than  four  months  before  the  adjudication  in 
bankruptcy.  Reference  to  a  few  of  them  will  show  this.  In  re  Smith 
(D.  C.)  92  Fed.  135,  was  a  case  where  the  bankrupt  executed  a  deed 
of  general  assigoment  under  the  statute  law  of  Indiana  within 
four  months  before  he  was  adjudicated  a  bankrupt.    The  court  held: 

*'Where  an  insolvent  debtor  makes  an  assignment  for  creditors  in  pursuance 
of  the  terms  of  a  state  statute,  the  operation  of  which  is  suspended  by  the 
national  bankruptcy  law,  and  Is  afterwards  adjudged  a  bankrupt,  the  court 
of  bankruptcy  has  power,  on  a  summary  petition,  to  order  the  assignee  to  sur- 
render the  property  in  his  possession  to  a  receiver  appointed  by  a  court  of 
bankruptcy." 

Carter  v.  Hobbs  (D.  C.)  92  Fed.  594,  is  another  case  relied  on  hy 
counsel  for  respondent.  In  this  case,  the  bankrupt,  within  four 
months  before  adjudication  in  biinkruptcy,  had  executed  a  mortgage. 
The  trustee  filed  a  petition  in  the  bankrupt  court  alleging  that  the 
mortgage  was  executed  with  the  fraudulent  intent  of  giving  one 
creditor  a  preference  over  his  other  creditors  and  to  hinder,  delay, 
and  defraud  them.  The  court  held  that  the  mortgage  creditor,  though 
he  had  not  proved  his  claim,  was  a  party  to  the  proceedings  in  bank- 
ruptcy, and  that  the  trustee  seeking  to  set  aside  the  mortgage  might 
proceed  by  petition  in  the  bankruptcy  court,  and  need  not  resort  to 
the  state  or  federal  circuit  court. 

In  Re  Brooks  (D.  C.)  91  Fed.  508,  the  trustee  in  bankruptcy  filed 
a  petition  in  the  bankrupt  court  for  an  order  directing  the  restoration 
to  him  of  property  of  the  bankrupt,  unlawfully  sold  on  foreclosure 
of  a  chattel  mortgage  after  the  adjudication  in  bankruptcy,  and  be- 
fore the  appointment  of  a  trustee.  The  court  held  that  it  had  juris- 
diction of  such  a  petition.  The  sale  had  been  made  by  a  constable 
under  the  statute  laws  of  Vermont,  and  this  was  relied  on  as  a  de- 
fense to  the  petition.    The  court  said: 

"The  petitioner  sets  up  proceedings  under  the  laws  of  the  state  for  fore- 
closure of  his  mortgage  in  Justification.    These  are  not  Judicial  proceedings  In 
any  court  drawing  to  it  Jurisdiction  of  the  subject-matter,  but  are  inerely  pro- 
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ceedings  for  a  public  sale  by  an  officer,  in  a  specified  way,  as  agent  for  the 
mortgagee." 

In  re  Christy,  3  How.  292,  11  L.  Ed.  603,  Norton  v.  Boyd,  3  How. 

426. 11  L.  Ed.  664,  and  Houston  \.  City  Bank  of  New  Orleans,  6  How. 

504. 12  L.  Ed.  526,  are  also  cited  in  support  of  the  action  of  the  dis- 
trict court.  These  cases  all  arose  under  the  bankrupt  act  of  1841, 
which  conferred  more  extensive  powers  on  the  bankrupt  court  than 
does  the  act  of  1898.  Yet  these  decisions  do  not  go  to  the  extent 
of  taking  from  the  possession  of  a  state  court  property  which  has 
been  in  its  custody  for  years  before  the  adjudication  in  bankruptcy, 
and  of  enjoining  its  officer  in  the  execution  of  its  decree  for  a  sale 
of  the  property  under  its  control. 

One  further  question  requires  examination.  It  is  insisted  in  the 
petition  of  the  trustee  filed  in  the  court  below  that  the  decree  of  the 
state  court,  the  execution  of  which  was  enjoined,  was  procured  by 
fraud  and  collusion;  that  Charles  D.  Benbow  was  not  the  bona  fide 
holder  of  the  judgments  assigned  to  him  by  certain  judgment  cred- 
itors of  the  bankrupt,  but  that  he  held  the  same  for  the  benefit  of  the 
bankrupt  himself.  The  proceedings  in  the  state  court,  the  record 
shows,  were  regular  in  every  respect.  If  the  assignment  of  the  judg- 
ments in  the  state  court  were  not  for  the  benefit  of  Charles  D.  Ben- 
bow,  but  he  in  reality  held  them  in  trust  for  the  benefit  of  the  bank- 
rupt, because  the  judgments  had  been  paid  for  by  the  bankrupt, 
the  trustee  could  have  set  this  matter  up  in  the  state  court.  Tlie 
bankrupt  act  provides  that  he  may,  by  order  of  the  bankrupt  court, 
enter  his  appearance,  and  defend  any  pending  suit  against  the  bank- 
mpt.    As  said  by  the  supreme  court  in  Eyster  v.  Gaff,  supra: 

"If  there  was  any  reason  for  interposing,  the'  assignee  could  have  had  him-- 
self  sabstltuted  for  the  bankrupt,  or  made  a  defendant  on  petition." 

The  importance  of  this  case  will  justify  us  in  making  a  further 
quotation  from  the  same  decision.  It  is  as  applicable  to  the  present 
as  to  the  former  bankrupt  act: 

"In  the  absence  of  any  appearance  by  the  assignee,  the  validity  of  the  de- 
cree can  only  be  Impeached  on  the  principle  that  the  adjudication  of  bank- 
ruptcy devested  tlie  other  court  of  all  Jurisdiction  whatever  in  the  foreclosure 
suit  The  opinion  seems  to  have  been  quite  prevalent  in  many  quarters  at 
one  time  that  the  moment  a  man  is  declared  bankrupt,  the  district  court  which 
has  so  adjudged  draws  to  Itself  by  that  act  not  only  all  control  of  the  bank< 
rupt's  property  and  credits,  but  that  no  one  can  litigate  with  the  assignee 
contested  rights  in  any  court  except  In  so  far  as  the  circuit  courts  have  con- 
current Jurisdiction,  and  that  other  courts  can  proceed  no  further  In  suits  of 
which  they  had  at  that  time  full  cognizance;  and  it  was  a  prevalent  practice 
to  bring  any  person  who  contested  with  the  assignee  any  matter  growing  out 
of  disputed  rights  of  property  or  of  contracts  into  the  bankrupt  court  by  the 
service  of  a  rule  to  show  cause,  and  to  dispose  of  their  rights  in  a  summary 
way.    This  court  has  steadily  set  Us  face  against  this  view." 

For  the  reasons  stated,  we  hold  that,  the  state  court  having  ac- 
quired jurisdiction  of  the  subject-matter  and  taken  possession  of  the 
property  more  than  four  months  before  the  adjudication  in  bank- 
ruptcy, it  must  be  allowed  to  remain  in  control  of  the  same,  and  to 
dispose  of  it  under  its  own  decrees.  The  order  awarded  by  the  dis- 
trict court  restraining  the  commissioner  of  the  state  court  from  exe-  - 
cuting  the  decree  of  sale  entered  by  that  court  must  be  dissojved.    ^ 

Digitized  by  VjOOQIC 


716  99  FEDERAL  REPORTER. 

The  order  directing  a  sale  of  said  property  by  the  trustee  of  Benbow, 
the  bankrupt,  must  be  revoked,  and  the  petition  of  the  trustee  dis- 
missed, without  prejudice  to  his  right  to  proceed  in  the  state  court  as 
he  may  be  advised 


UNITED  STATES  v.  GABRIEL. 

(Qrcuit  Court,  S.  D.  New  York.    January  18,  1900.) 

No.  2,793. 

Customs  Duties— Classification— Ground  Talc 

Ground  talc  is  dutiable  under  section  6  of  the  tariff  act  of  1897,  as  a 
nonenumerated  article  parUj  manufactured,  and  not  under  paragraph  97. 

This  is  an  application  by  the  collector  of  customs  at  New  York  for 
a  review  of  the  decision  of  the  board  of  general  appraisers. 

The  merchandise  was  classified  and  assessed  for  duty  at  35  per  cent  ad 
valorem,  as  ah  article  composed  whoUy  or  in  chief  value  of  earthy  and  mineral 
substance,  under  paragraph  97  of  the  act  of  congress  of  July  24,  1897.  The  im- 
porters claim  it  should  be  assessed  at  20  per  cent,  ad  valorem,  as  an  article 
manufactured  in  whole  or  In  part  not  provided  for  in  said  act,  under  the  provi- 
sion of  section  6  thereof.  The  board  of  general  appraisers  decided  the  material 
was  dutiable  at  20  per  cent,  for  the  reasons  that  this  ground  talc  is  not  a 
French  chalk;  that  it  is  not  an  article  composed  of  a  mineral  substance,  not 
decorated  in  any  manner;  that  it  is  a  ground  mineral;  that  it  Is  a  non- 
enumerated,  partly  manufactured  article. 

Curie  &  Smith,  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty, 

WHEELER,  District  Judge.  This  ground  talc  is  a  mineral  sub- 
stance, but  not  such  as  can  be  decorated,  and  does  not  appear  to  fall 
under  paragraph  97  of  the  act  of  1897,  as  claimed.  Dingelstedt  v. 
U.  S.,  33  C.  C.  A.  395,  91  Fed.  112.    Decision  affirmed. 


AMERICAN  SUGAR-REFINING  CO.  v.  UNITED  STATES  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit    January  24,  1900.) 

Nos.  34,  35. 

Customs   Duties— Appraisal— Sugars  —  Increased    Value  from   Drainaob 
DURING  Shipment. 

In  the  appraisal  for  duty,  under  the  tariff  act  of  1894,  of  Brazilian  sugar 
bought  and  shipped  when  green,  and  which  necessarily  loses  weight  and 
increases  In  value  per  pound,  by  drainage  during  the  voyage,  such  increase 
in  value  may  properly  be  taken  Into  account  The  provision  of  section  19 
of  the  customs  administrative  act  of  1800,  that  where  merchandise  is  sub- 
ject to  an  ad  valorem  duty,  the  duty  shall  be  assessed  upon  Its  value  in  the 
principal  marl^ets  of  the  country  from  whence  imported,  "and  in  the  con- 
dition in  which  such  merchandise  is  there  bought  and  sold  for  exportation," 
is  not  intended  to  limit  the  appraiser  to  a  condition  which  existed  at  the 
time  of  the  purchase,  but  was  immediately  to  become  altered  until  a  new 
condition  and  value  were  reached,  but  as  shown  by  the  context  is  intended 
to  apply  to  the  condition  of  preparedness  for  shipment  of  the  merchan- 
dise when  bought;  it  being  further  provided  that  to  its  value  in  the 
condition  bought  shall  be  added  the  cost  of  coverings,  and  all  other  costs, 
charges,  and  expenses  Incident  to  placing  it  in  condition  for  shipment   r 
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Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

John  E.  Parsons,  for  appellant. 
Henry  0.  Piatt,  for  the  United  States. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  These  two  appeals  from  the  circuit 
court  for  the  Southern  district  of  New  York  involve  the  same  ques- 
tion. Li  suit  2676  the  American  Sugar-Refining  Company  imported 
from  Brazil,  in  March,  1897,  certain  sugars,  by  the  John  Swan,  the 
Bichmond,  and  the  Bellaura,  which  were  assessed  for  duty  at  40 
per  cent,  under  the  tariff  act  of  August  28,  1894.  Li  January,  1895, 
the  same  importer  imported,  also  from  Brazil,  by  the  Cuvier,  other 
sugar,  which  was  assessed  at  the  same  rate  of  duty.  Brazilian  sugars, 
when  bought  in  Brazil  immediately  after  the  manufacture,  are  wet, 
and  lose  weight  upon  the  voyage  to  the  port  of  entry,  mainly  by  drain- 
age, from  10  to  16  per  cent,  but  they  gain  in  value,  because  the  dryer 
the  sugar  the  higher  its  test,  and  there  is  a  corresponding  increase  in 
value.  This  drainage  is  peculiar  to  Brazilian  sugars,  though  it  exists 
to  some  extent  in  sugars  from  Puerto  Rico.  "It  has  therefore  become 
customary  to  insert  in  the  contract  of  sale  a  guaranty  that  the  loss  in 
weight  shall  be  a  certain  percentage,  estimated  by  experts  as  the 
probable  drainage  of  the  particular  cargo.  If  the  loss  is  less  than 
the  stipulated  percentage,  the  seller  receives  an  additional  payment  in 
proportion;  if  it  is  greater,  he  makes  a  corresponding  allowance  from 
the  purchase  price."  This  is  called  the  basis  of  settlement,  and  upon 
that  ascertained  amount  of  loss  by  drainage  the  appraisement  was 
made  in  these  cases.  For  example,  in  the  case  of  the  Bellaura  the  ap- 
praiser reported  to -the  collector  as  follows:  "The  value  of  sugar 
per  unit  of  quantity  advanced  from  78.  2d.  cwt.  86°,  the  market  value 
when  shipped,  to  7a.  ll^d.  cwt.  86"^,  in  the  condition  landed,  owing 
to  its  increased  value,  due  to  drainage  on  the  voyage  of  importation," 
The  importers  protested  that,  under  the  proper  construction  of  the 
statute,  the  rate  and  amount  of  duty  chargeable  upon  the  merchandise 
could  be  only  on  its  market  value  when  shipped,  and  that  duty  upon 
"its  increased  value,  due  to  drainage  on  the  voyage  of  importation," 
was  illegally  exacted.  The  collector's  construction  of  the  statute  was 
affirmed  by  the  board  of  appraisers  and  by  the  circuit  court. 

The  question  in  the  case  is  whether  ^this  increase  of  value,  on  ac- 
count of  drainage  during  the  voyage,  is  not  illegal,  because  in  viola- 
tion of  section  19  of  the  customs  administrative  act  of  June  10, 1890, 
which  is  as  follows: 

"Sec.  19.  That  whenever  Imported  merchandise  is  subject  to  an  ad  valorem 
rate  of  duty,  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the  value 
thereof,  the  duty  shaU  be  assessed  upon  the  actual  market  value  or  wholesale 
price  of  stich  merchandise  as  bought  and  sold  in  usual  wholesale  quantities, 
at  the  time  of  exportation  to  the  United  States,  In  the  principal  markets  of 
the  country  from  whence  imported,  and  in  the  condition  in  which  such  mer- 
chandise Is  there  bought  and  sold  for  exportation  to  the  United  States,  or  con- 
signed to  the  United  States  for  sale  including  the  value  of  all  cartoons,  cases, 
crates,  boxes,  sacks,  and  coverings  of  any  kind,  and  aU  other  costs,  charges 
and  expenses  incident  to  placing  the  merchandise  in  condition,  packed  J:^y 
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for  Shipment  to  the  United  States,  and  if  there  be  used  for  covering  or  holding 
imported  merchandise,  whether  dutiable  or  free,  any  unusual  article  or  form  de- 
signed for  use  otherwise  than  in  a  bona  fide  transportation  of  such  merchan- 
dise to  the  United  States,  additional  duty  shall  be  levied  and  collected  upon 
such  material  or  article  at  the  rate  to  which  the  same  would  be  subject  if  sep- 
arately imported.  That  the  words  'value*  or  'actual  market  value'  whenever 
used  in  this  act  or  in  any  law  relating  to  the  appraisement  of  Imported  mer- 
chandise shall  be  construed  to  mean  the  actual  market  value  or  wholesale 
market  price  as  defined  in  this  section." 

Prior  to  the  passage  of  this  act,  the  statutory  provision  on  this 
subject  had  been  the  following  (Rev.  St.  §  2906): 

"When  an  ad  valorem  rate  of  duty  is  imposed  on  any  imported  merchandise, 
♦  ♦  ♦  the  collector  within  whose  district  the  same  shall  be  imported  or  en- 
tered, shall  cause  the  actual  market  value  or  wholesale  price  thereof,  at  the 
period  of  the  exportation  to  the  United  States,  in  the  principal  markets  of  the 
country  from  which  the  same  has  been  imported,  to  be  appraised;  and  such 
appraised  value  shall  be  considered  the  value  upon  which  duty  shall  be  as- 
sessed." 

The  appellant  insists  that  in  the  new  section,  in  addition  to  the  old 
requirement  that  the  duty  shall  be  assessed  upon  the  actual  market 
value  or  wholesale  price  in  Brazil,  the  direction  was  carefully  inserted 
that  the  value  shall  be  upon  the  merchandise  "in  the  condition  in 
which  the  merchandise  is  there  bought  for  exportation  to  the  United 
States,"  and  that  this  clause  directly  instructs  the  appraisers  to  assess 
the  value  upon  the  sugar  in  the  condition  of  moisture  in  which  it  is 
bought. 

It  was  well  settled  by  early  decisions  that,  if  the  quantity  or  ^Rreight 
stated  in  the  invoice  has  been  diminished  by  leakage  or  similar  loss, 
the  duty  should  be  chargeable  upon  the  quantity  actually  imported 
into  this  country  (IVIarriott  v.  Brune,  9  How.  619, 13  L.  Ed.  282;  U.  S. 
V.  Southmayd,  9  How.  637,  13  L.  Ed.  290);  and  the  appellant  asserts 
that,  whether  the  diminished  quantity  of  sugar  received  at  the  port 
of  entry  is  dry  or  wet,  its  value  must  be  ascertained  by  the  wholesale 
market  price  of  the  sugar  in  the  condition  in  which  it  was  bought  for 
exportation,  and,  if  green  sugar  was  bought,  its  enhanced  value  by 
drainage  cannot  be  considered,  and  that  there  is  no  statutory  au- 
thority for  endeavoring  to  ascertain  what  the  dried  sugar  would  have 
cost  in  Brazil,  if  it  had  been  bought  in  a  dried  state.  The  question  is 
of  the  legality  of  the  appraisal, — not  of  its  accuracy,  or  its  equity,  but 
simply  whether  it  is  permitted  by  the  statute, — ^and  that  depends  upon 
the  meaning  of  the  words,  "in  the  condition  in  which  the  merchandise 
is  bought  for  exportation."  The  construction  of  the  statute  which 
would  compel  an  ascertainment  of  value  as  the  sugar  was  bought  in 
Brazil  when  wet,  though  justified  by  the  language  of  the  statute  if 
literally  construed,  is  not  sound.  The  intention  of  the  statute  was 
that  the  value  of  the  imported  merchandise  shaU  be  ascertained  in 
accordance  with  the  wholesale  price  of  such  merchandise  in  the  prin- 
cipal markets  from  whence  imported,  in  the  condition  in  which  such 
merchandise  is  there  sold  for  exportation,  whether  packed  or  un- 
packed, specially  prepared  for  a  voyage  or  unprepared,  and  that  the 
expenses  incident  to  placing  the  merchandise  in  condition  for  ship- 
ment are  to  be  taken  into  account.  The  statute  was  not  looking  to 
the  peculiar  circumstances  incident  to  any  article  which  necessarily 
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changed  its  value  during  a  few  weeks,  wherever  it  was  stored,  and 
did  not  demand  that  the  market  price  of  sugar,  if  bought  green,  shall 
be  the  only  standard  for  assessment,  though  it  forthwith  begins  to 
lose  in  weight  and  to  increase  in  value  per  pound.  It  is  true  that  the 
word  "condition"  is  broad  enough  to  include  any  state  or  situation, 
but,  as  used  in  section  19,  it  was  not  intended  to  limit  the  appraiser 
to  a  condition  which  existed  at  the  time  of  the  purchase,  but  was  im- 
mediately to  become  altered,  and  to  change,  until  a  new  condition  and 
value  was  reached.  When  the  word  is  construed,  the  intent  of  the 
lawmaker,  in  the  section  as  a  whole,  is  to  be  regarded,  which  was  to 
assess  duty  upon  the  value  in  the  state  or  condition  of  the  prepared- 
ness of  the  merchandise  for  shipment  when  sold,  and  to  include  the 
expenses  of  subsequent  preparation,  and  thus  to  prescribe,  with  more 
particularity  and  accuracy  than  had  been  done  in  section  2906  of  the 
Kevised  Statutes,  the  particulars  which  must  enter  into  the  assess- 
ment of  value.  The  Brazilian  sugar  will,  after  its  manufacture, 
surely  lose  weight  by  lapse  of  time,  and  it  is  sometimes  stored  in 
Brazil  until  if  becomes  dry.  It  is  not  material  whether  it  becomes  dry 
by  subsequent  storage  and  drainage  in  Brazil,  or  whether  it  is  imme- 
diately shipped,  and  becomes  dry  upon  the  voyage.  The  loss  in 
weight  and  the  increase  in  value  are  necessary  incidents  to  the  sugar 
of  Brazil,  and  it  is  dry  sugar  when  it  reaches  New  York.  In  this  state 
of  facts,  it  is  incumbent  upon  the  appraiser'to  ascertain  the  value  of 
similar  dry  sugar  in  the  markets  of  Brazil,  and  not  to  be  limited  to 
its  invoice  price  or  market  value  when  wet  The  decision  of  the 
circuit  court  is  affirmed. 


PICKHARDT  et  al  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  16,  1900.) 

No.  2,899. 
Custom  Dotibs— Dtes. 

The  dyes  known  as  "alizarin  brown"  and  "coeruleln"  are  not  shown  t» 
be  "derived  from  anthracin,"  so  as  to  be  free  .from  duty,  under  Act  Cong. 
1897,  par.  469,  by  the  facts  that  the  presence  of  anthracin  In  the  colors 
has  been  determined  by  chemical  tests,  that  no  chemical  examination  of 
the  article  wUl  satisfactorily  disclose  the  raw  materials  from  which  the 
dye  is  made,  and  that  the  only  other  sources  of  information  accessible  to 
the  government  are  the  statement  of  the  maker  or  importer,  if  he  chooses 
to  make  one,  or  of  the  specification  in  the  patent,  if  there  be  one,  since 
not  conclusive  that  the  word  "derived"  should  be  used  In  its  technical  or 
chemical  sense  of  having  anthracin  as  a  base,  or  responding  to  the  chem- 
ical tests  for  anthracin,  as  distinguished  from  its  ordinary  sense. 

Appeal  by  the  importers  from  a  decision  of  the  board  of  genei*al 
appraisers  which  affirmed  the  classification  for  duty  by  the  collector 
of  the  merchandise  in  question. 

W.  Wickham  Smith,  for  importers. 
Charles  D.  Baker,  Asst.  U.  S.  Atty, 

TOWNSEND,  District  Judge  (orally).  The  merchandise  in  ques- 
tion comprises  various  dyestuffs  or  colors.    The  only  ones  to  be4iere     ^ 
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considered  are  alizarin  brown  and  the  dye  known  as  ''coemlein." 
They  were  assessed  for  duty  under  the  provisions  of  paragraph  15  of 
the  act  of  1897  as  "coal-tar  dyes  or  colors,  not  specially  provided  for 
in  this  act,  thirty  per  centum  ad  valorem";  and  were  claimed  as  free 
under  the  provisions  of  paragraph  460  of  said  act,  which  is  as  follows: 
"Alizarin,  natural  or  artiflciS,  and  dyes  derived  from  alizarin  or  from 
anthracin." 

Counsel  for  the  importers  concedes  that  these  articles  are  not  arti- 
ficial alizarin,  which,  under  the  decisions  of  the  courts  and  of  the 
board  of  general  appraisers,  is  dioxyanthraquinone,  and  which  is 
the  only  article  included  under  the  term  "artificial  alizarin,"  and 
which  is  a  product  of  anthracin.  Counsel  for  the  importers  contends 
that  these  colors  are  dyes  derived  from  anthracin,  and  that  the 
word  "derived"  is  here  to  be  used  in  the  chemical  sense  of  having  an- 
thracin as  a  base  or  responding  to  the  chemical  tests  for  anthracin. 
Upon  this  he  makes  the  following  further  contentions,  namely:  That 
the  presence  of  anthracin  in  these  colors  has  been  determined  by 
chemical  tests;  that  no  chemical  examination  of  the  article  will  satis- 
factorily disclose  the  raw  materials  from  which  the  dye  is  made;  and 
that  the  only  other  sources  of  information  accessible  to  the  govern- 
ment are  the  statements  of  the  maker  or  importer,  if  he  chooses  to 
make  one,  or  of  the  specifications  in  the  patent,  if  there  be  one. 

I  am  satisfied,  from  a  careful  examination  of  the  evidence  and  of 
the  exhaustive  opinion  of  the  board  of  general  appraisers,  that  these 
contentions  are  not  sufficiently  proved.  The  importers  have  failed  to 
show  that  the  dyes  in  question  were  derived  from  alizarin  or  from 
anthracin  as  a  source.  They  have  failed  to  show  that  congress  in- 
tended that  the  term  "derived"  should  be  used  in  this  connection  in 
the  technical  or  chemical  sense,  as  distinguished  from  its  ordinary 
sense.    The  decision  of  the  board  of  general  appraisers  is  affirmed 


PINNEY,  CASSE  &  LACKEY  CO.  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    December  28,  1899.) 

No.  2,780. 

OuBTOMs  Duties— Classtficatton— Scotch  Hollands. 

Couon  goods  used  for  window  shades,  known  as  ''Scotch  Hollands''  or 
"King's  Hollands,"  stiffened  with  20  per  cent,  of  starch,  are  dutiable  un- 
der paragraphs  306,  307,  and  308  of  the  tariff  act  of  1897,  being  the  counta- 
ble cotton  clauses,  and  not  under  paragraph  311,  as  "cotton  cloth)  filled." 

Appeal  by  the  importers  from  a  decision  of  the  board  of  general 
appraisers,  which  affirmed  the  classification  by  the  collector  of  the 
importations  in  question. 

W.  Wickham  Smith,  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  goods  in  question  are 
commonly  known  as  "Scotch  Hollands''  or  "King's  Hollands,"  and 
are  used  for  window  shades.    Such  goods  prior  to  the  passage  of  the 
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tariff  act  of  1897  had  been  classified  as  "cotton  cloths,"  under  the 
countable  cotton  clauses.  The  goods  in  question  were  Classified  for 
duty,  under  paragraph  311  of  the  act  of  1897*  as  "cotton  cloth,  filled 
or  coated,"  at  3  cents  per  square  yard,  and  20  per  cent,  ad  valorem. 
The  importers  protested,  claiming  that  they  should  have  been  classi- 
fied under  paragraphs  306,  307,  and  308,  being  the  countable  cotton 
clauses  of  said  act.  These  goods  are  stiffened  with  about  20  per 
cent,  of  starch.  They  have  also  been  subjected  to  a  process  of  beet- 
ling, which  consists  in  pounding  the  cloth  in  order  to  give  a  moire 
or  polished  finish  thereto,  and  the  effect  of  which  is  to  flatten  the 
threads,  or  to  bring  them  closer  together.  It  is  conceded  that  the 
goods  are  not  coated.  The  sole  question  is  whether  they  are  cotton 
cloth,  filled.  A  majority  of  the  board  of  general  appraisers  overruled 
the  protest  of  the  importers,  but  :he  only  member  of  the  board  who 
saw  and  heard  all  the  witnesses  delivered  a  dissenting  opinion  in 
favor  of  the  importers.  It  is  conceded  that  the  provision  for  filled 
goods  is  the  more  specific  one.  The  testimony  as  to  the  meaning 
of  the  words  "fiU,"  "filling,"  and  "filled"  is  very  conflicting.  In  Eng- 
land the  term  "filled"  is  applied  to  fabrics  which  have  been  weighted 
artificially  by  the  introduction  of  glue  or  of  clay,  or  other  inorganic 
materials,  in  order  to  give  them  a  factitious  solidity.  Some  of  the 
witnesses  testify  that  said  term  has  the  same  meaning  in  this  coun- 
try. Others  testify  that  the  question  whether  goods  are  filled  or  not 
depends  either  on  the  purposes  to  which  the  goods  are  to  be  devoted, 
or  the  percentage  of  starch,  or  the  character  of  the  material  used, 
while  others  say  that  no  one  of  these  definitions  can  be  applied, 
and  that  the  question  whether  goods  are  filled  or  not  can  only  be  de- 
termined by  inspection  of  the  material.  In  view  of  these  confiict- 
ing  uses,  it  is  evident  that  the  term  "filled"  has  no  sufficiently  fixed, 
uniform,  universal  meaning  in  trade  or  commerce  to  establish  a 
trade  designation.  It  is  admitted  that  these  goods  contain  no  ex- 
traneous material  except  starch.  The  strength  of  the  government's 
contention  is  that  starch  alone  is  sufficient  to  constitute  a  filling, 
when  used  in  such  quantities  as  to  practically  close  the  pores.  But 
the  contradictions  and  inconsistencies  in  the  testimony  of  the  wit- 
nesses for  the  government  concerning  the  meaning  of  the  term,  the 
standard  of  determination,  the  material  used,  the  percentage  of 
starch  necessary  to  constitute  such  a  filling,  and  as  to  variations 
in  percentage  according  to  the  relative  coarseness  or  fineness  of  the 
cotton,  and  their  admission  that  the  term  is  an  elastic  one,  leave  the 
government's  side  of  this  contention  so  uncertain  that  it  would  be 
impossible  to  so  determine  the  meaning  of  the  term  as  to  formulate 
a  definite  construction,  or  to  establish  a  standard  by  which  it  could 
be  tested.  No  definition  has  been  suggested  which  would  furnish 
a  reasonable  and  practical  construction,  capable  of  ordinary  applica- 
tion in  the  business  of  the  custom  house.  One  of  the  witnesses  for 
the  in^porters,  McNab,  introduced  on  the  hearing  one  piece  of  hol- 
lands  which  had  been  beetled,  but  not  starched.  It  showed  that 
this  beetling  process  alone  had  made  the  interstices  between  the 
threads  as  dose  as  in  the  goods  in  question.  One  of  the  witnesses 
for  the  government  introduced  an  order  for  goods  to  be  "well  filled 


Digitized  by 


Google 


722  09  FEDERAL  REPORTER. 

up,"  and  testified  that  in  accordance  with  said  order  he  filled  said 
goods.  Upon  cross-examination  he  was  asked  to  produce,  and  did 
produce,  a  sample  of  said  goods,  when  it  appeared  that  they  were 
neither  filled,  within  the  definition  of  *T)eing  occupied  to  their  full 
capacity,"  or  of  "practically  closing  up  the  interstices."  The  goods 
in  question  are  not  fiUed,  in  fact,  within  the  foregoing  ordinary 
meanings  of  that  term,  or  within  the  definition  "to  put,  pack,  or  pour 
into  until  no  more  can  go  in,"  for  it  is  not  contended  that  these  goods 
have  been  filled  to  their  full  capacity  with  starch,  nor  so  far  filled 
as  to  entirely  close  the  interstices;  or  in  the  technical  sense,  as 
shown  by  the  books  treating  of  this  subject,  in  which  it  is  generally 
stated  or  assumed  that,  in  order  to  constitute  a  filling,  there  must 
be  some  inorganic  material  or  material  other  than  starch.  The  tes- 
timony of  the  witnesses  for  tiie  government  confiicts  as  to  whether 
the  method  pursued  for  starching  is  the  same  as  that  used  for  filling. 
The  uncontradicted  testimony  shows  that  all  finished  goods  are 
starched  with  a  greater  or  less  percentage  of  starch,  and  that  the 
amount  used  is  modified  according  to  the  purposes  for  which  the 
article  is  to  be  adapted.  In  view  of  all  the  foregoing  considera- 
tions, it  must  be  held  that  the  goods  in  question  are  not  filled,  and 
therd^ore  the  decision  of  the  board  of  general  appraisers  is  reversed. 


HENSEL  et  al.  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    December  28,  1899.) 

No.  2,812. 

Customs  Duties— Classipicatign— Picture  Frames. 

Paragraph  575  of  the  tariff  act  of  1894,  admitting  free  of  duty  paint- 
ings which  are  worlds  of  art,  does  not  include  as  a  part  of  such  paintings 
ornamental  frames  in  which  they  are  imported,  nor  are  such  frames  ex- 
empt as  usual  coverings,  but  are  dutiable,  under  paragraph  181,  as  manu- 
factures of  wood. 

Appeal  by  the  importers  from  a  decision  of  the  board  of  gen- 
eral appraisers,  which  aflSrmed  the  action  of  the  collector  in  assess- 
ing duty  upon  the  importations  in  question, 

Howard  T.  Walden,  for  importers, 
Henry  C.  Piatt,  Asst.  U.  S.  Atty. 

TOWNSEND,  District  Judge  (orally).  The  merchandise  in  ques- 
tion comprises  certain  gilt  and  bronze  picture  frames,  assessed  for 
duty  at  25  per  cent,  ad  valorem,  under  paragraph  181  of  the  act  of 
August  27,  1894,  as  "manufactures  of  wood,"  and  claimed  to  be  ex- 
empt from  duty,  under  paragraph  575  of  said  act,  sb  parts  of  paint- 
ings, or  as  usual  coverings.  It  is  clear  that  these  frames  are  designed 
for  purposes  other  than  to  cover  and  protect  the  paintings,  and  that 
they  are  designed  to  give  additional  attractiveness  to  the  pictures. 
The  only  apparent  support  for  the  contention  of  the  importers  is  in 
the  language  of  the  circuit  court  of  appeals  in  U.  S.  v.  Hensel  (C-  C 
A.)  98  Fed.  418,  as  follows: 
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"It  appears  that  the  treasury  department  has  allowed  frames  contadilng  pic- 
tures, which  for  some  reason  had  been  given  free  entry  by  congress,  to  come 
In  free  with  the  pictures,  but  In  the  case  of  dutiable  oil  paintings  the  practice 
of  assessing  a  separate  and  independent  duty  upon  the  frame  has  been  followed 
by  the  treasury  department  continuously  since  1866,  and,  so  far  as  appears, 
has  never  been  successfully  attacked:  nor,  indeed,  has,  U  ever  been  presented 
to  any  court." 

Thereupci  the  circuit  court  of  appeals,  reversing  the  decision  of 
the  circuit  court,  held  that  certain  frames  on  paintings  subject  to 
duty  should  be  separately  assessed,  on  the  ground  that  where  there 
has  been  "a  long  acquiescence  in  a  regulation,  and  by  it  rights  of  par- 
ties for  many  years  have  been  determined  and  adjusted,  it  is  not 
to  be  disregarded  without  the  most  cogent  and  persuasive  reasons." 
Counsel  for  the  government  shows  by  the  citation  of  a  great  num- 
ber of  treasury  decisions  since  1875  that  duty  has  been  repeatedly 
assessed  on  frames  as  manufactures  of  wood,  wh^re  the  paintings, 
for  certain  reasons,  have  been  admitted  free.  In  the  Hensel  Case, 
which  was  before  the  circuit  court  of  appeals,  the  only  question  in- 
volved was  that  of  the  duty  upon  frames  where  the  paintings  them- 
selves were  subject  to  duty.  Therefore  the  evidence  as  to  the  action 
of  the  treasury  department  on  frames  containing  free  pictures  was 
not  presented  to  the  court  by  counsel  for  the  government.  I  think 
the  general  provisions  of  the  act  of  1894  for  free  entry  of  paintings 
which  are  works  of  art  should  not  be  so  construed  as  to  include  orna- 
mental frames  such  as  those  here  in  question.  The  decision  of  the 
board  of  general  appraisers  is  affirmed. 


UNITED  STATES  v.  LOEB  et  al. 

(Circuit  Ck)urt,  S.  D.  New  York.    January  19,  1900.) 

No.  2,699. 

Customs  Duties— Appeal  from  Reappraisal— JuJusdictton. 

Under  the  provision  of  section  13  of  the  customs  administrative  act  of 
1890  that  the  action  of  a  single  general  appraiser  in  making  a  reappralse- 
ment  "shall  be  final  and  conclusive  as  to  the  dutiable  value  of.  such  mer- 
chandise, ♦  ♦  ♦  unless  the  collector  shRll  deem  the  appraisement  of 
the  men5handlse  too  low,"  the  duty  of  determining  whether  or  not  such 
appraisement  is  too  low  is  devolved  upon  the  collector,  and  In  the  perform- 
ance of  such  duty  he  acts  judicially,  and  his  discretion  cannot  be  con- 
trolled by  his  superior  officers;  hence,  when  he  does  not,  in  fact,  deem 
the  appraisement  too  low,  an  appeal  taken  by  him  by  direction  of  the  sec- 
retary of  the  treasury  confers  no  jurisdiction  on  the  board  of  three  gen- 
eral appraisers  to  review  such  appraisement,  and  he  is  a  competent  witness 
to  rebut  the  presumption  of  jurisdiction  arising  from  the  fact  of  appeal 
by  showing  that  it  was  not  taken  in  the  exercise  of  his  own  judgment. 

This  was  an  api)eal  by  the  United  States  from  a  decision  of  the 
board  of  general  appraisers,  which  sustained  certain  protests  in- 
volving the  legality  of  a  reappraisement  by  the  board  of  review  of 
certain  imported  merchandise. 

The  decision  of  the  board  of  classification,  written  by  General 
Appraiser  Somerville,  is  as  follows: 
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Tbe  goods  Involved  In  these  protests  consist  of  so-called  "Swiss  embroid- 
eries,*' a  small  number  of  handkerchiefs  being  also  Included  In  the  Importa- 
tion, all  of  which  were  the  subject  of  certain  appraisements  hereinafter  more 
fully  explained.  The  appraised  value  of  the  articles,  as  ascertained  by  the 
local  appraiser  at  the  port  of  New  York,  was  In  advance  of  the  Invoice  valoe 
of  the  goods.  The  importers  called  for  a  reappralsement  pursuant  to  the  pro- 
visions of  section  13  of  the  customs  administrative  act  of  June  10,  1890,  which, 
in  each  Instance,  was  held  accordingly  before  a  single  general  appraiser,  who 
reappraised  the  goods,  and  reduced  the  advances  made  by  the  local  appraiser 
to  the  extent  shown  by  the  record.  The  collector  of  customs,  being  of  opinion, 
as  he  ofBcially  reported,  that  the  appraisements  made  by  the  single  general 
appraiser  were  not  too  low,  declined  to  comply  with  the  suggestion  of  the 
local  appraiser  that  he  should  transmit  the  invoices  and  papers  appertaining 
thereto  to  a  board  of  three  general  appraisers  for  review,  under  the  provi- 
sions of  said  section  13.  He  did,  however,  subsequently  adopt  this  suggestion, 
when  requested  to  do  so  by  the  treasury  department,  under  circumstances 
hereinafter  stated,  which  are  claimed  by  the  protestants  to  have  operated  upon 
his  official  action  as  a  moral  and  legal  duress,  it  being  made  to  appear  that 
the  collector  had  made  no  change  in  his  original  opinion  that  the  appraise- 
ments made  by  the  single  general  appraiser  were  not  too  low.  The  board  of 
three  general  appraisers  assumed  Jurisdiction  of  the  cases  against  the  objec- 
tion of  the  protestants,  who  Interposed  a  written  demurrer  thereto;  and  the 
board  proceeded  to  examine  and  decide  the  cases  under  the  authority  of  said 
section  13.  The  collector  liquidated  the  entries  upon  the  basis  of  values  as- 
certained by  this  board  of  review,  and  the  importers  filled  their  protests  with- 
in the  time  prescribed  by  law,  urging  objections  to  the  said  liquidation,  which 
are  discussed  seriatim  in  this  opinion. 

1.  The  first  contention  of  the  importers  is  that  the  board  of  three  general 
appraisers  never  acquired  Jurisdiction  to  review  the  appraisements  held  by 
the  single  general  appraiser,  for  the  want  of  legal  compliance  with  the  re- 
quirements of  said  section  13,  inasmuch  as  the  collector  transmitted  the  In- 
voice and  accompanying  papers  to  the  board  of •  three  general  appraisers  under 
coercion  of  the  treasury  department,  and  «n  face  of  the  fact  that  he  (the  col- 
lector) did  not  deem  the  appraisement  of  the  merchandise  as  already  made 
too  low.  In  our  Judgment,  the  question  of  jurisdiction  is  one  which  can  prop- 
erly be  raised  by  protest.  The  rule  Is  well  settled  by  numberless  decisions 
of  the  courts  that,  while  the  valuation  of  imported  merchandise,  as  appraised 
by  the  proper  officers,  Is  conclusive  upon  the  parties,  "nevertheless  the  ap- 
praisement is  subject  to  be  impeached  when  the  appraiser  or  collector  has 
proceeded  on  a  wrong  principle,  contrary  to  law,  or  has  transcended  the  pow- 
ers conferred  by  statute."  U.  S.  v.  Passavant,  169  U.  S.  16,  21,  18  Sop.  Ct. 
219,  42  L.  Ed.  644,  and  authorities  there  cited.  Any  statutory  tribunal  which 
assumes  Jurisdiction  not  expressly  given  by  law  unquestionably  transcends  the 
powers  conferred  on  it  by  statute.  The  authority  of  a  board  of  three  gen- 
eral appraisers,  sitting  as  a  board  of  classification,  duly  organized  under  sec- 
tion 14  of  the  act  of  June  10,  1890,  to  pass  upon  questions  raiseld  by  protests 
of  this  character,  has  been  held  to  be  precisely  coextensive  with  a  like  au- 
thority conferred  upon  the  courts  by  section  15.  U.  S.  v.  Klingenberg,  153  U. 
S.  93,  102,  14  Sup.  Ct.  790,  38  L.  Ed.  647;  Passavant's  Oaae,  169  TJ.  S.  16.  18 
Sup.  Ct.  219,  42  L.  Ed.  644;  In  re  Taylor,  G.  A.  4072;  U.  S.  v.  J.  Allston  New- 
hall  &  Co.  (C.  C.)  91  Fed.  525.  In  U.  S.  v.  Murphy,  decided  by  the  United 
States  circuit  court  for  the  Southern  district  of  New  York,  per  Townsend, 
J.,  in  December,  1898  (suit  2,704),  i  it  was  held  that  a  reappralsement  of 
merchandise  made  by  a  single  general  appraiser  under  the  provisions  of 
said  section  13  could  be  successfully  challenged  by  protest,  on  the  ground 
that  the  general  appraiser  who  made  the  reappralsement  did  not  examine  any 
of  the  goods,  nor  have  before  him  samples  of  the  same  at  the  time  of  the 
reappralsement  "When  the  case  was  before  the  board  of  classification  upon 
protest,  that  board  held  that  the  alleged  irregularity  was  one  which  could 
be  proved  by  parol  evidence,  and  was  fatal  to  the  Jurisdiction  of  the  general 
appraiser,   and,   consequently,   that  his  reappralsement   was  null  and  void. 


1  No  opinion  ffied. 
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This  view  of  the  law  was  sustained  by  the  court,  and  the  decision  was  duly 
acquiesced  In  by  the  treasury  department.  S.  S.  20,538  and  18,959.  There  Is 
nothing  in  the  suggestion  of  the  government  counsel  that  the  so-called  ''reap- 
pralsement  board"  (or  board  of  review)  had  a  legal  right  to  finally  determine 
Its  own  Jurisdiction.  If  such  a  claim  could  be  successfully  made  In  this  case, 
It  could  be  sustained  with  equal  propriety  In  every  other  case  which  has  gone 
before  the  courts  for  review  where  a  like  Jurisdiction  has  been  assumed.  No 
tribunal  whose  decisions  are  subject  to  review  can  lawfully  be  the  final  ar- 
biter of  its  own  Jurisdiction. 

2.  The  Important  Inquiry  In  this  case,  and  one  not  entirely  free  from 
difficulty,  Is  whether,  under  the  state  of  facts  disclosed  at  the  hearing  and 
by  the  record,  the.  board  of  three  genecal  appraisers,  organized  and  acting 
under  the  authority  conferred  by  said  section  13,  acquired  Jurisdiction  to  "ex- 
amine and  decide"  the  case  thus  submitted.  The  provisions  of  said  section, 
80  far  as  they  are  pertinent  to  the  issues  raised  by  the  protest,  read  as  fol- 
lows: "Sec.  13.  The  decision  *  *  *  of  the  general  appraiser  in  cases  of 
reappraisement  shall  be  final  and  conclusive  as  to  the  dutiable  value  of  such 
merchandise  against  all  parties  interested  therein,  unless  the  importer,  owner, 
consignee,  or  agent  of  the  merchandise  shall  be  dissatisfied  with  such  deci- 
sion, and  shall,  within  two  days  thereafter  give  notice  to  the  collector  In  writ- 
ing of  such  dissatisfaction,  or  unless  the  collector  shall  deem  the  appraise- 
ment of  the  merchandise  too  low.  In  either  case  the  collector  shall  transmit 
the  invoice  and  all  the  papers  appertaining  thereto  to  the  board  of  three  gen- 
eral appraisers,  which  shall  be  on  duty  at  the  port  of  New  York,  or  to  a 
board  of  three  general  appraisers  who  may  be  designated  by  the  secretary  of 
the  treasury  for  such  duty  at  that  port  or  at  any  other  port,  which  board 
shall  examine  and  decide  the  case  thus  submitted,  and  their  decision,  or  that 
of  a  majority  of  them  shall  be  final  and  conclusive  as  to  the  dutiable  value 
of  such  merchandise  against  all  parties  interested  therein,  and  the  collector 
or  the  person  acting  as  such  shall  ascertain,  fix,  and  liquidate  the  rate  and 
amount  of  duties  to  be  paid  on  such  merchandise,  and  the  dutiable  costs  and 
charges  thereon,  according  to  law."  This  board  of  review,  sometimes  popu- 
larly designated  the  "board  of  reappraisement,"  is  manifestly  a  statutory 
tribunal,  with  limited  powers  and  Jurisdiction.  Appraisers,  Invested  with  an 
analogous  Jurisdiction  under  the  previous  statutes,  have  sometimes  been  des- 
ignated as  "quasi  Judges"  or  "legislative  referees."  Greely  v.  Thompson,  10 
How.  225,  240,  13  L.  Ed.  397;  Rankin  v.  Hoyt,  4  How.  327,  11  L.  Ed.  996. 
So,  in  like  manner,  the  collector  of  customs  is  a  special  statutory  officer  or 
tribunal,  invested  with  power  to  exercise  certain  specified  statutory  functions, 
some  of  which  are  purely  ministerial  and  executive,  while  others  are  of  a 
quasi  Judicial  character,  U.  S.  v.  Leng  (D.  C.)  18  Fed.  15.  The  rule  in  ref- 
erence to  all  statutory  officers  and  tribunals  of  this  character  is  well  settled, 
and  it  is  that,  where  they  have  Jurisdiction  over  the  subject-matter,  their  de- 
termination Is  conclusive,  "except  upon  a  review  in  such  way  as  the  law 
points  out  for  the  correction  of  errors";  but,  as  stated  in  U.  S.  v.  Thurber 
(D.  C.)  28  Fed.  56,  per  Brown,  J.:  "There  is  one  fundamental  exception  to 
this  rule:  Not  only  must  the  officer  have  jurisdiction  of  the  subject-matter, 
but  he  must  also  keep  within  the  limits  of  power  conferred  by  statute.  When- 
ever a  suit  is  brought,  based  upon  such  officer's  action,  it  is  always  competent 
by  way  of  defense  to  show  that  the  officer  has  departed  entirely  from  the 
statute,  or  acted  so  contrary  to  It  that  his  acts  are  deemed. beyond  his  Juris- 
diction, and  in  excess  of  power;  and  In  such  a  case  what  he  does  in  excess 
of  power  is  illegal  and  void,  and  may  be  shown  in  defense.  Void  acts  are 
thus  wholly  different  In  their  consequences  from  merely  erroneous  acts.  Mere 
errors  or  mistakes  in  the  performance  of  a  duty  do  not  make  the  officer's 
acts  void.  They  stand  good  and  valid  until  reviewed  and  corrected  as  pro- 
vided by  law,"— citing  U.  S.  v.  Doherty  (D.  C.)  27  Fed.  730,  733,  and  cases 
cited.  From  the  letter  of  the  statute  (section  13)  it  is  apparent  that  the  board 
of  review  could  acquire  Jurisdiction  to  "examine  and  decide"  these  cases  only 
in  one  of  two  ways:  First,  In  the  event  of  the  Importer  or  other  owner  of  the 
merchandise  giving  notice  of  his  dissatisfaction  with  the  decision  of  the  single 
general  appraiser  in  the  time  and  manner  prescribed  by  said  section  13;  or, 
secondly,  by  the  action  of  the  collector  in  announcing  In  some  suitable  way 
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the  fact  that  he  "deemed  the  appraisement  of  the  merchandise  too  low." 
And  in  both  contingencies  the  collector  is  required  to  transmit  the  invoice 
and  papers  to  the  board  of  three  general  appraisers.  The  importers  have  ex- 
pressed no  such  dissatisfaction,  so  that  the  Jurisdiction  of  the  board  most  turn 
upon  the  action  of  the  collector. 

The  law  makes  the  decision  of  the  single  general  appraiser  final  and  con- 
clusive, unless  the  collector  shall  "deem  the  appraisement  of  the  merchandise 
too  low,"  acting  upon  which  conclusion  he  is  to  transmit  the  Invoice  and  ac- 
companying papers  to  the  board  of  three  general  appraisers.  The  words 
**shall  deem,"  as  used  here,  we  construe  to  mean  "shall  think,  judge,  or  hold 
an  opinion,  decide,  or  believe  on  consideration,"  which  accords  with  the  defi- 
nition given  by  the  lexicographers..  The  formation  of  this  opinion  or  belief 
must  necessarily  involve  the  exercise  of  Judgment  and  discretion  by  the  col- 
lector, based  on  proper  Investigation,  and  entertained  according  to  the  rules 
of  reason  and  justice.  Without  a  compliance  on  the  part  of  the  collector 
with  this  requirement,  the  board  of  review  would  acquire  no  jurisdiction  to 
decide  the  case,  and  any  decision  made  by  It  would  be  null  and  void.  It  Is, 
in  other  words,  a  condition  precedent  to  the  exercise  of  jurisdiction.  The 
rule  obtains  that,  "where  the  act  or  thing  required  by  the  statute  Is  a  condi- 
tion precedent  to  the  jurisdiction  of  the  tribunal,  compliance  cannot  be  dis- 
pensed with";  and,  furthermore,  even  If  such  compliance  be  Impossible,  the 
jurisdiction  fails.  End.  Ihterp.  St.  p.  630,  §  443.  Nor  can  any  consent  of  par- 
ties give  jurisdiction,  so  that  any  statutory  provision  which  goes  to  the  juris- 
diction does  not  admit  of  waiver.  Cooley,  Const  Lim.  493-506.  It  has 
accordingly  been  held  that,  where  an  act  provided  that  justices,  at  the  hearing 
of  a  bastardy  proceeding,  should  "hear  the  evidence"  of  the  mother,  and  such 
other  evidence  as  she  may  adduce,  the  evidence  of  the  mother  was  so  essen- 
tial to  the  jurisdiction  of  the  tribunal  that  no  order  could  lawfully  be  made 
without  it,  although  the  woman  died  before  the  hearing.  Reg.  v.  Armitage, 
L.  K.  7  Q.  B.  773.  The  record  here  fails  to  show  that  the  collector  deemed 
the  appraisement  of  the  merchandise,  as  made  by  the  single  general  appraiser, 
too  low;  and  the  testimony  taken  at  the  hearing  shows  beyond  question  that 
he  did  not  deem  it  too  low.  It  is  in  evidence  that  when  the  local  appraiser 
at  the  port  of  New  York  suggested  to  the  collector  that  he  order  a  reappraise- 
ment  of  the  goods  by  a  board  of  three  general  appraisers  the  collector  de- 
clined to  adopt  the  suggestion.  He  expressed  himself  In  a  letter  to  the  sec- 
retary of  the  treasury,  under  date  of  August  16,  1898,  giving  his  reasons  fully 
for  the  conclusions  he  had  reached  after  due  investigation.  He  officially  re- 
ported to  the  secretary,  after  stating  his  reasons,  as  follows:  "I  am  satisfied 
that  the  appraisements  made  by  the  general  appraiser  are  not  too  low,  al- 
though considerably  less  than  those  of  the  local  appraiser;  and  I  have  no 
good  reason  that  would  justify  the  opinion  on  my  part  that  the  reat)praise- 
ments  as  made  are  too  low.  Hence  I  am  constrained  to  deny  the  request  of 
the  appraiser  that  I  order  a  reappraisement  on  the  120-odd  invoices  by  the 
board  of  three  United  States  general  appraisers,  unless  otherwise  instructed 
by  the  department."  The  assistant  secretary  of  the  treasury  then  In  charge 
of  the  customs  division,  In  reply  to  this  letter  of  the  collector,  under  date  of 
August  17,  1898,  urged  upon  him  the  expediency  of  an  appeal  from  the  deci- 
sion of  the  single  general  appraiser.  After  stating  certain  reasons,  he  con- 
cludes as  follows:  "The  department  has,  therefore,  to  request  that  you  make 
due  application  for  a  reappraisement  by  the  board."  It  appears  from  the 
testimony  that  this  letter  was  written  after  consultation  with  the  solicitor  of 
the  treasury,  and  obtaining  from  him  an  opinion,  verbally  given,  that  "the 
secretary  had  the  authority  to  request  the  collector  to  make  an  appeal  in  such 
case."  The  collector  seems  to  have  construed  this  request  to  be  an  order  or 
instruction,  from  the  fact  that  he  made  the  following  indorsement  upon  the 
papers:  "In  view  of  the  department's  order  of  August  7,  1898,  I  hereby 
order  a  reappraisement  by  the  board  of  three  general  appraisers  of  the  mer- 
chandise covered  by  this  reappraisement."  Subsequently,  on  October  7,  1898, 
the  collector,  after  a  personal  conference  with  the  assistant  secretary  of  the 
treasury,  made  and  signed  the  following  indorsement  upon  the  papers:  "I 
hereby  appeal  from  the  decision  of  the  general  appraiser  in  this  case,  under 
the  provisions  and  in  accordance  with  section  13  of  the  act  of  June  10,  1890, 
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and  tranlsmit  the  Invoice  to  the  board  of  general  appraisers  for  a  reappralse- 
ment  of  the  merchandise  covered  thereby."  This  form  of  indorsement  was 
prepared  by  the  assistant  secretary.  The  collector,  on  being  interrogated 
as  to  whether  or  not  the  treasury  department  had  "insisted"  upon  a  reappraise- 
menrt  being  called  for  in  these  cases,  or  whether  he  had  called  for  the  reap- 
praisements  and  had  placed  these  two  indorsements  on  the  papers  of  his  own 
volition,  replied:  'The  assistant  secretary  did  not  say  the  department  'in- 
sisted,' but  he  said  they  'desired'  a  reappraisement"  It  is  not  made  to  appear, 
however,  that  the  collector  had  at  any  time  expressed,  either  in  writing  or 
verbally,  the  opinion  that  he  "deemed  th'e  appraisements  too  low."  The  latter 
indorsement  does  not  necessarily  convey  any  such  impression,  and  the  first 
seems  to  have  been  made  on  the  theory  that  the  department  had  instructed 
him  to  tske  the  appeal.  On  the  contrary,  the  collector  at  the  hearing  was 
emphatic  In  reiterating  the  truth  of  the  statement  which  he  had  officially  re- 
ported to  the  secretary  on  August  16,  1898,  and  asserted  that  he  had  not  chan- 
ged his  mind  from  the  opinion  expressed  in  that  letter. 

We  do  not  feel  authorized,  from  the  testimony  and  the  record,  to  reach  any 
other  conclusion  than  that  the  collector  did  not  "deem  the  appraisement  of 
the  merchandise  too  low,"  and  that  he  reported  no  such  conclusion  to  the  board 
of  review.  The  ambiguous  phraseology  of  his  second  letter  seems  to  have 
been  adopted  to  avoid  the  recantation  of  the  opinion  on  this  subject  which 
he  had  previously  expressed  to  the  secretary  of  the  treasury,  and  as  an  act 
of  obedience  to  what  he  regarded  as  an  instruction  from  his  superior  officer, 
issued  in  the  courteous  form  of  a  request.  In  this  view  of  the  case,  the  ac- 
tion of  the  collector  could  not  be  legally  regarded  -as  his  voluntary  act,  but 
rather  that  of  the  secretary,  who  made  the  request.  It  was  insisted  at  the 
argument,  however,  that  the  collector  is  a  subordinate  ministerial  officer,  sub- 
ject to  the  control  of  the  secretary  of  the  treasury,  who  was  authorized  to 
give  the  Instruction  in  question,  and  the  collector  was,  consequently,  bound 
to  obey  it  The  statute  under  consideration,  as  we  have  said,  makes  the 
Jurisdiction  of  the  l)oard  of  three  general  appraisers  (or  board  of  review)  to 
depend  upon  the  action  of  the  collector,  and  not  of  the  secretary,  "unless," 
it  says,  "the  collector  shall  deem  the  appraisement  of  the  merchandise  too 
low."  There  is  no  doubt  of  the  fact  that  the  secretary  has  the  right  to  in- 
stmot  collectors  as  to  all  aditiinlstrative  matters,  where  the  collectors  act  in 
a  ministerial  or  administrative  capacity.  But  the  rule  is  different  as  to  duties 
which  are  Judicial  or  qirtlsi  Judicial  in  character,  the  performance  of  which 
is  made  by  statute  to  depend  upon  the  exercise  of  discretion  or  Judgment  on 
the  part  of  the  collector  alone.  It  may  be  laid  down  as  a  proposition  gen- 
erally sustained  by  the  authorities,  as  well  as  by  reason,  that:  "Where  a 
statutory  power  or  Jurisdiction  is  granted,  which  otherwise  does  not  exist, 
whether  to  a  court  or  an  officer,  and  in  all  cases  where,  by  the  exercise  of 
such  a  power,  one  may  be  devested  of  his  property,  the  grant  is  strictly  con- 
strued. The  mode  of  proceeding  prescribed  must  be  strictly  pursued.  The 
provisions  regulating  the  procedure  are  mandatory  as  to  the  essence  of  the 
thing  required  to  be  done."  Suth.  St.  Const,  p.  587,  §  464;  Potter,  Dwar.  St 
224.  So,  In  the  case  of  Allen  v.  Blunt,  3  Story,  742,  1  Fed.  Cas.  448,  cited  in 
the  brief  of  appellants*  counsel,  the  principle  is  stated  as  follows:  "In  short, 
it  may  be  laid  down  as  a  general  rule  that,  where  a  particular  authority  is 
confided  to  a  public  officer,  to  be  exercised  by  him  in  his  discretion,  upon  an 
examination  of  the  facts,  of  which  he  is  made  the  appropriate  Judge,  his  deci- 
sion upon  these  facts  is,  in  the  absence  of  any  controlling  provision,  abso- 
lutely conclusive  as  to  the  existence  of  those  facts."  On  this  point  it  has  been 
forcibly  observed  that  "every  statute  that  limits  a  thing  to  be  done  in  a  par- 
ticular form,  although  it  be  done  in  the  affirmative,  includes  in  itself  a  nega- 
tive, viz.  that  it  shall  not  be  done  otherwise."  Atkins  v.  Kinnan,  20  Wend. 
241,  248,  citing  Plowd.  CJomm.  113.  In  the  light  of  these  principles,  it  is  clear 
that  no  one  but  the  collector  can  decide  that  he  (the  collector)  deems  the  ap- 
praisement of  any  merchandise. too  low,  unless  there  be  some  special  statutory 
provision  which  would  authorize  the  discretion  or  Judgment  of  the  collector 
to  be  controlled  or  dominated  by  the  treasury  department,  or  some  other  su- 
perior power.  This  authority  is  sought  to  he  derived,  in  the  first  place,  from 
the  power  conferred  on  the  secretary  of  the  treasury  by  section  249  qfsthe        t 
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Revised  Statutes,  which  empowers  that  officer  to  "direct  the  superintendence 
of  the  collection  of  the  duties  on  imports  and  tonnage*  as  he  shall  Judge  best" 
Such  a  construotion  of  that  statute  Is  put  at  rest  by  the  decision  of  the  supreme 
court  in  Butterworth  v.  Hoe,  112  U.  S.  50,  5  Sup.  Ot  25,  28  L.  Ed.  656.  It 
was  there  held,  after  elaborate  discussion,  that  an  entirely  analogous  power 
of  supervision  and  direction,  given  to  the  secretary  of  the  interior  over  the 
commissioner  of  patents,  who  is  for  many  purposes  deemed  a  subordinate  offi- 
cer, conferred  no  authority  upon  the  secretary  to  control  the  Judgment  and 
discretion  of  the  commissioner  as  to  any  matter  the  right  to  decide  which  is  | 

vested  in  him  by  law.    In  other  words,  the  executive  supervision  and  dlrec-  j 

tion  of  the  department  was  held  to  apply  to  administrative  and  executive 
duties  only,  and  not  to  matters  in  which  the  subordinate  is  directed  by  statute 
to  act  Judicially  or  quasi  Judicially. 

It  is  further  argued  on  the  part  of  the  government  that  the  authority  of  the 
treasury  department  to  instruct  collectors  in  this  particular  manner,  if,  in  fact, 
there  was  such  instruction,  is  derivable  from  either  section  2949  or  section 
2652  of  the  Revised  Statutes.  These  two  statutes  are  condensations  of  sec- 
tions 23  and  24,  respectively,  of  the  tariff  act  of  August  30,  1842  (5  Stat.  p. 
548,  at  page  5G6).  The  former  section,  authorizes  the  secretary  of  the  treas- 
ury from  time  to  time  to  ''establish  such  rules  and  regulations,  not  incon- 
sistent with  the  laws  of  the  United  States,  to  secure  a  Just,  faithful,  and  im- 
partial appraisal  of  all  merchandise  imported  into  the  United  States,"  etc.  Sec- 
tion 2652  provides  that  "it  shall  be  the  duty  of  all  officers  of  the  customs  to 
execute  and  carry  into  effect  all  instructions  of  the  secretary  of  the  treasury 
relative  to  the  execution  pf  the  revenue  laws,  and  in  case  any  difficulty  shall 
arise  as  to  the  true  construction  or  meaning  of  any  part  of  the  revenue  laws, 
the  decision  of  the  secretary  of  the  treasury  shall  be  conclusive  and  binding 
upon  all  officers  of  the  customs."  There  is  no  regulation  which  the  secretars* 
has  promulgated,  under  the  authority  of  said  section  2949,  so  far  as  we  can 
ascertain,  which  would  be  at  all  applicable  to  this  case.  The  law  requires 
that  all  such  rules  and  regulations,  with  the  reasons  therefor,  shall  be  re- 
ported by  the  secretary  to  the  next  session  of  congress;  and  we  find  no  regula- 
tion which  is  pertinent  to  this  subject  An  instruction  given  to  a  single  offi- 
cer, and  not  promulgated  in  the  form  of  a  general  rule  applicable  to  all  offi- 
cers under  lilce  circumstances,  could  scarcely  be  characterized  as  a  regula- 
tion in  any  proper  sense  of  the  word.  Harvey  Case,  3  Ct  01.  38,  42.  So, 
said  section  2652  relates  to  the  execution  of  the  Rvenue  laws  and  matters 
of  an  executive  character.  It  was  not  intended  to.  confer  any  authority  upon 
the  department  to  control  or. interfere  with  the  decision  of  any  matter  or 
question  which  the  laws  of  congress  expressly  relegated  to  the  Judgment  of 
any  subordinate  officer.  These  two  sections  were  long  ago  construed  by  the 
United  States  circuit  court  in  Tucker  v.  Kane,  Taney,  146,  24  Fed.  Gas.  268, 
decided  in  the  year  1850.  It  was  there  held  that  these  statutes  did  not  con- 
fer upon  the  secretary  the  right  to  review  the  Judgment  of  merchant  ap- 
praisers, nor  to  exercise  any  control  over  their  decisions,  nor  set  aside  any 
such  decisions  because  they  were  believed  by  him  (the  secretary)  to  be  against 
the  weight  of  evidence.  To  a  like  effect  is  the  principle  laid  down  in  Gray  v. 
Lawrence,  3  Blatchf.  117,  10  Fed.  Cas.  1031.  There  are  many  adjudged  cases 
bearing  on  the  relative  authority  of  the  secretary  of  the  treasury  and  the  col- 
lector which  serve  to  illustrate  the  foregoing  principles.  For  example,  the  vari- 
ous collectors  of  customs  have  long  been  invested  with  the  authority  to  deter- 
mine what  allowance  of  goods  may  be  made  for  reasonable  sea  stores  of  certain 
vessels.  This  estimate  being  authorized  to  be  made  "within  the  discretion" 
of  these  officers,  it  was  uniformly  held  by  the  secretary  of  the  treasury  that 
the  decision  of  the  collector  as  to  these  matters  was  neither  subject  to  're- 
view nor  control  by  the  department  Customs  Regulations  1892,  art  107,  and 
treasury  decisions  there  cited.  So  it  has  been  held  that  such  decisions,  being 
based  upon  the  discretion  and  Judgment  of  the  collector  himself,  are  not  sub- 
ject to  review  by  the  courts  nor  by  this  board.  An  Ullage  Box  of  Sugar, 
24  Fed.  Cas.  504;  In  re  Cunard  Steamship  Co.,  G.  A.  4464.  So,  in  a  de- 
cision by  the  circuit  court  for  the  Northern  district  of  California  in  Re  Wise. 
73  Fed.  183,  a  contention  arose  as  to  the  proper  construction  of  section  15 
of  the  customs  administrative  act  of  June  10,  1890,  which  confers  the  right 
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Of  appealing  from  any  decision  of  the  board  of  general  appraisers  upon  "the 
collector  or  the  secretary  of  the  treasury."  when  dlssatlsQed  with  such  deci* 
slon.  The  attorney  general  had  given  the  treasury  department  an  opinion 
that  under  the  provisions  of  section  2652  of  the  Revised  Statutes  (to  which 
reference  has  heretofore  been  made  in  tliis  opinion)  it  was  the  duty  ot  the 
collector  to  follow  the  instructions  of  the  secretary  in  reference  to  the  exer- 
cise of  his  authority  to  take  such  appeals.  This  opinion  was  placed  upon 
the  ground  that  a  collector  was  a  subordinate  officer  of  the  secretary  of  the 
treasury,  and  as  such  bound  by  his  instructions  relating  to  the  revenue  laws. 
21  Op.  Attys.  Gen.  203.  The  circuit  court  held  that,  inasmuch  as  the  statute 
Itself  conferred  upon  the  collector  the  authority  to  take  the  appeal,  and  said 
nothing  about  obtaining  authority  from  the  secretary  of  the  treasury,  it  was 
evident  that  no  such  authority  was  required.  It  would  seem  to  follow  logically 
that,  if  the  secretary  is  debarred  by  law  from  controlling  the  judgment  and 
discretion  of  a  collector  in  the  exercise  of  a  statutory  power  which  is  given 
alternately  to  each  of  them,  a  fortiori,  he  could  not  legally  control  the  deci- 
sion of  the  collector  as  to  the  exercise  of  a  power  vested  exclusively  in  him 
by  statute,  such  as  the  power  or  authority  to  take  an  appeal  in  the  case  uur 
der  consideration.  A  like  principle  is  adduced  from  the  various  decisions  of 
the  courts  bearing  on  the  right  conferred  by  statute  upon  the  director  of  the 
mint  to  estimate  quarterly  the  values  of  standard  foreign  coins  in  circula- 
tion among  the  various  nations  of  the  world.  Such  an  authority  involves 
the  exercise  of  judgment  and  discretion,  and  has  been  held  .to  reside  alone  in 
the  director  of  the  mint,  where  congress  has  placed  it.  It  has  accordingly 
been  held  by  numerous  court  decisions  that  such  findings  of  value  by  that 
officer  are  final  and  conclusive,  and  not  subject  to  review,  change,  or  control, 
either  by  the  courts  or  by  any  other  authority,  except  in  the  mode  and  at 
the  time  prescribed  by  law,  U.  S.  v.  Klingenberg,  153  U.  S.  93,  14  Sup.  Ct. 
790,  38  L.  Ed.  647;  Wood  v.  U.  S..  18  O.  C.  A.  553,  72  Fed.  254;  United 
States  V.  J.  Allston  NewhalJ  &  Co.  (O.  C.)  91  Fed.  525.  In  De  Forest  v.  Red- 
field,  4  Blatchf.  478,  7  Fed.  Cas.  364,  such  an  authority  was  denied  by  the 
court  to  exist  either  in  the  president  or  the  secretary  of  the  treasury,  under 
the  general  power  conferred  to  make  proper  regulations  for  estimating  duties 
on  imported  merchandise. 

In  construing  the  statute  under  consideration,  it  is  a  matter  of  importance 
that  we  should  not  overlook  the  fact  that  the  collector  of  customs  has  long 
been  invested  by  law  with  the  authority  to  direct  reappraisement,  either  by 
the  principal  appraiser  or  by  three  merchant  appraisers,  under  the  old  system. 
-Rev.  St  §  2929;  ^Imes,  U.  S.  Laws  Cust.  231  ct  seq.  And  in  case  of  disagree- 
ment between  two  appraisers  the  collector  was  authorized  to  decide  between 
them,  and  determine  the  dutiable  value  of  such  imported  goods.  Rev.  St. 
§  2930.  He  was  thus  constituted  by  law  pro  hac  vice  an  appraiser.  This  was 
done,  no  doubt,  for  the  reason  that  he  would  always  enjoy  ample  opportu- 
nities for  informing  himself  as  to  the  market  value  of  imported  merchandise 
through  constant  access  to  the  invoices  of  merchants  and  the  statements  of 
reputable  Importers.  It  cannot  be  supposed  that  the  secretary  of  the  treas- 
ury, with  his  multifarious  and  arduous  dOties,  would  have  either  the  time  or 
opportanities  required  to  make  such  investigations,  there  being  more  than  150 
ports  of  entry  in  this  country,  where  collectors  or  surveyors  are  stationed, 
and  upon  whom  the  exercise  of  this  function  is  constantly  devolved.  Our 
.  inference,  therefore,  is  that  it  was  not  the  intent  of  congress  to  vest  the  sec- 
retary of  the  treasury  with  either  the  authority  to  order  a  reappraisement  of 
merchandise  of  the  kind  here  under  consideration,  or  to  control  the  collector 
in  the  exercise  of  the  discretion  conferred  on  him  by  statute  as  to  this  par- 
ticular matter.  The  power  to  make  such  an  order  in  one  case  would  neces- 
sarily and  logically  involve  the  correlative  power  of  compelling  the  collector, 
by  instructions,  to  desist  from  making  like  orders  whenever  this  coarse  might 
be  deemed  advisable  by  the  department.  No  such  authority  was  claimed  at 
the  hearing,  nor,  in  our  judgment,  has  it  any  just  foundation  in  law. 

It  follows  from  the  foregoing  conclusions  that  the  board  of  three  general 
appraisers,  acting  as  a  board  of  review,  acquired  no  jurisdiction  to  hold  the 
^appraisements  in  question,  and,  being  without  jurisdiction,  their  decision  ad- 
Tanclng  the  values  ascertained  by  the  single  general  appraiser  would  be  null 
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and  void.  In  snch  case  duties  must  necessarily  be  levied  upon  the  basis  of 
the  values  ascertained  by  the  single  general  appraiser,  which  the  law  makes 
final  and  conclusive  in  the  absence  of  a  valid  order  for  reappraisement  under 
the  provisions  of  said  section  13. 

Other  objections  are  raised  to  the  validity  of  the  so-called  "reappraisements" 
under  consideration,  which  are  as  follows:  <1)  That  the  reappraisement  made 
by  the  board  of  review  was  irregular  and  Illegal,  because.  Instead  of  finding 
the  market  value  per  unit  of  measurement,  they  advanced  the  invoices  by 
making  additions  in  the  form  of  a  percentage.  (2)  That  the  merchandise 
was  not  lawfully  appraised  under  either  section  10  or  section  11  of  the  cus- 
toms administrative  act.  (3)  That  the  board  of  three  general  appraisers  ad- 
vanced the  value  of  a  portion  of  the  goods  without  inspecting  the  goods  them- 
selves, or  having  proper  samples  of  them.  In  the  view  we  have  already 
taken  of  this  case,  it  becomes  unnecessary  to  pass  upon  these  contentions, 
as  to  the  soundness  of  which  many  forcible  objections,  however,  can  be  urged. 
Inasmuch  as  this  decision  involves  many  other  similar  protests  not  now  sub- 
mitted for  consideration,  and  a  large  amount  of  the  public  revenue  is  at  stake, 
and  the  principle  involved  is  one  of  great  importance,  it  is  quite  probable  that 
the  final  determination  of  these  diflicult  questions  must  lie  with  the  courts. 
For  this  reason  the  other  protests  will  be  suspended,  the  present  cases  having 
been  agreed  on  by  counsel  as  fairly  presenting  the  issues  Involved.  Conflicting 
claims  of  Jurisdiction  are  naturally  at  war  on  their  boundary  lines,  and  often 
result  beneficially^ n  obtaining  constructions  of  laws  which  would  not  otherwise 
be  interp?:eted  by  the  courts.  It  Is  only  by  submitting  such  questions  to  the 
final  arbitrament  of  the  courts  that  friction  can  be  avoided  between  superior 
and  subordinate  tribunals,  as  well  as  between  the  diflCerent  departments  of  the 
federal  and  state  governments.  The  protests  are  sustained  so  far  as  they 
raise  the  question  of  jurisdiction,  and  the  collector's  decision  is  reversed,  with 
instructions  to  rellquidate  the  entries  on  the  basis  of  values  as  ascertained  by 
the  single  general  appraiser. 

Henry  C.  Piatt,  Asst.  U.  S,  Dist.  Atty. 
W.  Wickman  Smith,  for  importers. 

TOWNSEND,  District  Judge.  In  1898,  Messrs.  Loeb  &  Schoen- 
feld  imported  certain  embroideries,  which  were  appraised  by  the  lo- 
cal appraiser  at  a  valuation  considerably  in  advance  of  their  invoice 
value.  Under  the  provisions  of  section  13  of  the  customs  adminis- 
trative act  of  June  10,  1890,  they  applied  for  a  reappraisement,  and 
the  general  appraiser  reduced  the  valuation.  Thereafter,  on  August 
20th,  the  collector  transmitted  the  invoice  and  papers  appertaining 
thereto  to  the  board  of  three  general  appraisers,  with  an  indorse- 
ment as  follows: 

"In  view  of  the  department's  order  of  August  17,  1898,  I  hereby  order  a 
reappraisement  by  the  board  of  three  general  appraisers  of  the  merchandise 
covered  by  this  reappraisement." 

On  October  7th  he  made  a  new  indorsement  as  follows: 

•T  hereby  appeal  from  the  decision  of  the  general  appraiser  in  this  case, 
and,  under  the  provisions  of  and  in  accordance  with  section  13  of  the  act  of 
June  10,  1890,  transmit  the  Invoices  to  the  board  of  general  appraisers  for  a 
reappraisement  of  the  merchandise  covered  thereby." 

This  indorsement  was  pasted  above  the  original  one.  To  this  re- 
appraisal the  importers  objected,  claiming  that  said  board  had  no 
jurisdiction  of  the  proceedings,  because  the  collector  did  not  deem 
the  appraisement  too  low.  Said  board  entertained  jurisdiction,  and 
examined  and  decided  the  cases,  and  the  collector  liquidated  the 
entries  in  accordance  with  the  valuation  found  by  said  board.    The 
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importers  thereupon  protested  under  section  14  of  said  act,  and  thf* 
papers  were  duly  transmitted  to  the  board  of  three  general  ap- 
praisers acting  as  a  board  of  classification.  The  question  presented 
is  whether  said  board  of  classification  and  this  court  have  jurisdic- 
tion to  review  the  action  of  the  board  of  three  general  appraisers 
in  reviewing  the  appraisement  of  the  single  general  appraiser.  The 
chief  contention  of  the  importers  is  based  upon  the  following  pro- 
vision of  section  13  of  said  customs  administrative  act: 

"The  decision  of  the  appraiser  •  ♦  ♦  shall  be  final  and  conclusive  as  to 
the  dutiable  value  of  such  merchandise,  ♦  ♦  ♦  unless  the  collector  shall 
deem  the  appraisement  of  the  merchandise  too  low,"  etc. 

Counsel  for  the  importers  duly  appeared  before  said  reviewing 
board  of  three  general  appraisers,  and  asked  that  the  testimony  of 
the  collector  might  be  taken  as  to  the  question  whether  he  in  fact 
deemed  said  appraisal  too  low.  The  board  replied  that  it  was  com- 
petent for  the  collector  to  change  his  opinion  within  a  reasonable 
time,  and  declined  to  hear  such  testimony,  stating  that  the  record 
showed  that  the  collector  did  deem  said  appraisement  too  low.  At 
the  hearing  before  the  board  of  classification,  however,  said  evidence 
and  other  evidence  bearing  upon  the  same  question  was  received,  • 
from  which  it  appeared  that  in  the  official  correspondence  between 
the  collector  of  customs  and  the  secretary  of  the  treasury  the  col- 
lector wrote  to  the  secretary  of  the  treasury  on  August  16,  1898,  as 
follows: 

"I  am  satisfied  that  the  appraisements  made  by  the  general  appraiser  are  not 
too  low,  although  considerably  less  than  those  of  the  local  appraiser;  and  I  have 
no  good  reason  that  would  justify  the  opinion  on  my  pdrt  that  the  reappraise- 
ments  as  made  are  too  low.  Hence  1  am  constrained  to  deny  the  request  of 
the  appraiser  that  I  order  a  reappraisement  on  the  120-odd  invoices  by  the 
board  of  three  United  States  general  appraisers,  unless  otherwise  instructed 
by  the  department." 

The  department  replied  as  follows: 

'The  department  has  given  due  coivsideration  to  your  letter  of  the  16th  Inst., 
In  which  you  set  forth  the  conclusions  which  you  have  reached  in  regard  to 
the  reappraisement  cases  covering  Swiss  embroideries.  While  due  weight 
is  given  to  the  arguments  you  present  against  the  expediency  of  an  appeal 
from  the  decision  of  the  general  appraiser,  the  department  believes  that  a 
proper  adjudication  of  the  questions  involved  requires  the  final  verdict  of  the 
board  of  general  appraisers.  Much  evidence  has  recently  been  obtained 
through  the  reports  of  Special  Agent  Whitehead,  which  has  been  transmitted 
to  the  board,  and  it  is  in  a  position  to  settle  this  vexatious  matter  equitably 
and  finally.  The  department  has,  therefore,  to  request  you  that  you  make  due 
appUcation  for  reappraisement  by  the  board." 

The  collector  further  testified  before  the  board  that  the  statement 
in  said  official  letter  that  he  did  not  consider  the  appraisement  too 
low  was  true  when  he  made  it,  and  that  he  had  not  since  changed 
his  opinion. 

The  contention  of  the  counsel  for  the  government,  inter  alia,  is 
that  the  secretary  of  the  treasury  has  the  authority  to  direct  or  re- 
quest the  collector  to  take  an  appeal  from  the  appraisement  of  a 
general  appraiser  irrespective  of  the  opinion  of  the  collector;  that 
the  evidence  that  the  collector  did  not  deem  the  appraisement  too 
low  is  incompetent  and  immaterial;  that  the  board  of  general^ip- 
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praisers  on  classification  passed  npon  no  question  except  that  of 
jurisdiction;  that  the  only  question  here  is  whether  the  board  had 
OP  had  not  jurisdiction,  there  being  no  claim  that  the  board  of 
general  appraisers  on  valuation  did  any  illegal  act,  or  made  any 
error  in  their  decision;  and,  further,  that  the  action  of  the  collector 
from  which  this  appeal  is  taken  is  not  a  decision  as  to  the  rate  and 
amount  of  duties  under  section  14  of  said  act,  but  is  a  mere  compu- 
tation, based  upon  the  valuation  made  by  the  board  of  general  ap- 
praisers. Counsel  for  the  importers  claim  that  it  is  a  condition 
precedent  to  the  right  to  review  the  appraisal  of  the  single  general 
appraiser  that  the  collector  shall  deem  the  appraisement  too  low, 
that  the  secretary  of  the  treasury  has  no  power  to  direct  the  col- 
lector in  regard  to  such  appeals,  and  that  said  appeal  was  taken  by 
the  collector  under  the  coercion  of  the  secretary  of  the  treasury. 
It  is  unnecessary  to  discuss  all  the  contentions  presented  in  the  in- 
genious, forcible,  and  exhaustive  argument  of  counsel  for  the  gov- 
ernment. If  the  evidence  that  the  collector  did  not  deem  the  ap- 
praisement too  low  is  admissible,  the  decisive  question  is  whether 
the  secretary  of  the  treasury  had  authority  to  direct  the  collector  to 
take  said  appeal  irrespective  of  his  (the  collector's)  opinion.  Coun- 
sel for  the  government,  in  support  of  his  claim  that  said  evidence 
was  inadmissible,  cited  the  following  cases:  Comett  v.  Williams, 
20  Wall.  226-249,  22  L.  Ed.  254;  McJS^tt  v.  Turner,  16  Wall.  366,  21 
L.  Ed.  341;  Bank  v.  Dandridge,  12  Wheat.  70,  6  L.  Ed.  552;  Ward's 
Lessee  v.  Barrows,  2  Ohio  St.  247.  These  cases  only  apply  the  settled 
maxim,  "Omnia  praesumuntur  rite  et  solemniter  esse  acta  donee 
probetur  in  contrarium.'^  When  it  is  essential  to  the  right  of  a 
public  officer  to  act  that  a  certain  state  of  facts  should  exist,  there 
is  a  presumption  of  the  existence  of  such  facts.  But  it  is  well 
settled  that  such  presumptions  may  be  rebutted  by  proof  of  lack  of 
jurisdiction.  Especially  is  this  so  in  cases  where  the  question  arises 
as  to  the  legal  rights  of  importers.  Greely  v.  Thompson,  10  How. 
225,  13  L.  Ed.  397;  U.  S.  v.  Passavant,  169  U.  S.  16,  18  Sup.  Ct.  219, 
42  L.  Ed.  644.  The  question  here  is  not  like  that  in  Muser  v.  Magone, 
155  U.  S.  240,  15  Sup.  Ct.  77,  39  L.  Ed.  135,  where  the  court  stated 
that  appraisers  or  other  officers  could  not  be  interrogated  as  to  their 
mental  processes  in  making  a  decision  on  questions  of  value,  pro- 
vided they  acted  within  their  statutory  powers,  and  without  fraud. 
Nor  is  this  a  question  between  a  superior  and  an  inferior  officer,  in 
which  the  orders  and  regulations  of  the  sui)erior  officer  are  binding 
upon  his  subordinate.  In  Oelbermann  v.  Merritt,  123  TJ.  S.  356,  8 
Sup.  Ct.  157,  31  L.  Ed.  164,  the  question  arose  whether  a  certain 
merchant  appraiser  was  "familiar  with  the  character  and  value  of 
the  goods"  appraised,  as  provided  by  section  2930  of  the  Kevised  Stat- 
utes, and  whether  his  incapacity  could  be  proved  by  his  own  evi- 
dence.    The  court  says: 

"In  regard  to  the  question  whether  Mr.  Bates  was  a  competent  witness  to 
prove  that  he  was  not  familiar  with  the  character  and  value  of  silk  velvets, 
we  are  of  opinion  that  his  evidence  on  that  subject  was  admissible.  As  the 
question  of  his  familiarity  with  the  article  and  with  Its  value  necessarily  de- 
pended upon  the  nature,  and,  to  some  degree,  at  least,  upon  the  extent,  of  his 
experience  In  connection  with  the  article,  no  one  could  know  wha^that  exne- 
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rlence  was  so  well  as  himself.  If  he  Is  to  be  excluded  as  a  witness  on  the 
subject,  when  offered  by  either  side,  the  court  and  the  Jury  and  the  parties 
would  be  deprived  of  the  best  testimony  within  reach.  There  Is  no  ground  of 
public  policy  which  forbids  that  the  merchant  appraiser  should  be  a  witness 
to  the  extent  above  indicated.  The  brief  of  the  solicitor  general  does  not  urge 
that  the  witness  was  not  a  competent  witness  to  that  extent." 

The  question,  therefore,  is  whether  the  secretary  of  the  treasury 
had  the  right  to  order  the  reappraisement.  The  word  "deem,"  used 
in  this  connection,  necessarily  involves  the  exercise  of  discretion  on 
the  part  of  the  collector.  His  calling  and  the  nature  of  his  business 
place  him  in  a  position  where  he  is  necessarily  familiar  with  the 
value  of  imported  merchandise,  and  with  the  facts  bearing  upon  ques- 
tions of  appraisal.  In  such  a  determination  he  exercises  his  discre* 
tion  judicisdly.  '^t  is  not  consistent  with  the  idea  of  judicial  action 
that  it  should  be  subject  to  the  direction  of  a  superior  in  the  sense 
in  which  that  authority  is  conferred  upon  the  head  of  an  executive 
department  in  reference  to  his  subordinates."  Butterworth  v.  Hoe, 
112  U.  S.  50,  5  Sup.  Ct.  25,  28  L.  Ed.  656.  The  law  as  to  ministerial 
functions,  where  nothing  is  left  to  the  discretion  of  a  person,  and 
where  he  may  be  forced  to  perform  a  certain  act,  does  not  apply  to 
the  exercise  of  such,  judicial  functions.  Association  v.  Zumstein, 
15  C.  0.  A.  153,  67  Fed.  1000.  It  may  be  true,  as  urged  by  counsel 
for  the  government,  that  there  is  a  defect  in  the  tariff  laws,  in  that 
the  secretary  of  the  treasury  has  not  been  specifically  empowered 
to  order  a  reappraisement  in  such  cases,  as  he  is  alternatively  em- 
powered to  do  under  section  15,  where  he  is  dissatisfied  with  the 
decision  of  the  board  of  general  appraisers  on  classification;  but 
this  is  not  a  matter  to  be  remedied  by  judicial  legislation.  The  de- 
cision of  the  board  of  classification  sustaining  the  protests  is  affirmed. 


LA  REPUBLIQUE  FRANCAISE  et  al.  v.  SARATOGA  VICJHY  SPRINu  CO. 
(Circuit  Court,  N.  D.  New  York.    February  19,  1900.) 

1.  Tkadb-Nambs—Infbinoemknt—" Vichy"  Mineral  Water. 

The  name  "Vichy,"  as  applied  to  mineral  water,  is  a  geographical  name 
used  generally  by  the  owners  of  springs  near  Vichy,  France,  to  designate 
the  locality  of  origin,  and  indicate  the  general  characteristics,  of  their 
waters.  It  is  not  a  trade-marlc  or  trade-name,  in  a  legal  sense;  and  a  suit 
by  such  owners  against  a  defendant  for  using  the  name  in  connection  with 
artificial  waters,  or  waters  of  a  different  origin,  can  only  be  maintained  on 
the  ground  of  unfair  competition. 

flL  8ame— Unfair  Competition. 

Defendant  for  many  years  bottled  and  sold  natural  mineral  water  from 
a  spring  at  Saratoga  under  the  name  of  "Saratoga  Vichy."  No  attempt 
was  made  to  palm  it  off  on  purchasers  as  an  imported  water,  but  it  was 
sold  on  its  merits,  and  the  labels  were  such  as  could  not  deceive  a  person 
of  ordinary  Intelligence.  Held,  that  the  use  of  tJ;ie  name  "Vichy"  In  con- 
nection with  such  water  did  not  constitute  unfair  competition. i 

This  was  a  suit  in  equity  for  an  injunction  against  infringement 
of  rights  in  a  trade-name.    On  final  hearing. 

1  As  to  unfair  competition  in  trade,  see  notes  to  Scheuer  v.  Muller,  20  0.  O. 
A.  1G5;  Lare  v.  Harper  &  Bros.,  30  a  O.  A.  370. 
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Rowland  Cox,  for  complainants. 

Edgar  T.  Brackett  and  Walter  P.  Butler,  for  defendant 

COXE,  District  Judge.  It  is  thought  that  this  cause  is  ruled  by 
the  decision  in  La  Republique  Francaise  v.  Schultz  (0.  C.)  94  Fed.  500, 
r^ecently  affirmed.*  Of  course  the  facts  are  not  alike.  They  never  are. 
The  salient  features  are,  however,  almost  identical.  The  principles 
upon  which  the  decision  in  the  Schultz  Case  rests  are  invoked  in  the 
case  at  bar  and  I  see  no  way  to  avoid  their  application.  The  attempt 
to  distinguish,  though  ingenious,  is  founded  upon  considerations 
which  are  too  vague  and  unsubstantial  for  practical  application. 
They  do  not  go  to  the  merits  of  the  controversy.  They  make  no 
breach  in  the  principal  line  of  defense.  It  would  be  inequitable  to 
punish  the  defendant  with  an  injunction  and  an  accounting  after  ex- 
onerating the  defendants  in  the  former  case.  Indeed,  the  defense 
here  is,  in  some  respects,  stronger  than  in  the  Schultz  Case.  The 
defendant's  water  has  been  known  for  26  years  as  Saratoga  Vichy 
and  the  record  shows  that  there  has  never  been  an  attempt  to  palm 
it  off  on  innocent  buyers  as  the  imported'  article.  The  defendant  has 
sold  it  upon  its  merits  as  a  natural  Saratoga  water.  The  two  are 
different  in  appearance,  taste  and  ingredients.  The  defendant's  is 
a  sparkling  water  and  for  several  years  has  been  sold  under  a  label 
on  which  the  word  "Saratoga"  is  as  prominently  displayed  as  the  word 
"Vichy."  It  is  true  that  there  is  a  small  neck  label  attached  to  the 
bottle  on  which  the  name  **Vichy"  is  the  more  prominent,  but  in  view 
of  the  many  other  distinguishing  characteristics  it  seems  inconceiv- 
able that  any  one  of  ordinary  perception  can  be  induced  to  buy  the 
defendant's  water  supposing  it  to  be  the  imported  Vichy.  An  indi- 
vidual stupid  enough  to  be  deceived  in  such  circumstances  is  beyond 
the  aid  of  a  court  of  equity.  In  his  case  a  writ  de  lunatico  is  a  more 
appropriate  remedy  than  a  writ  of  injunction.    The  bill  is  dismissed. 


HOSTBTTER  CO.  v.  E.  G.  LYONS  CO. 

(Clrcnlt  Oourt,  N.  D.  California.    February  12,  190a) 

No.  12,822. 

1.  Trade-Marks— Infringement— Pleading— Pleas. 

The  objection  to  a  bill  for  the  infringement  of  a  trade-mark,  that  It  Is 
Insufficient  to  entitle  complainant  to  relief,  because  it  does  not  show  that 
complainant  has  the  exclusive  right  to  the  trade-name  claimed  to  be  In- 
fringed, cannot  be  raised  by  plea,  but  must  be  raised  by  demurrer,  since  a 
defect  on  the  face  of  the  bill. 

8.  Same— MuLTiFARionsKESs. 

In  a  suit  for  the  infringement  of  a  trade-mark,  the  plea  set  up  as  de- 
fenses that  the  bill  was  insufficient,  because  not  showing  that  complain- 
ant had  the  exclusive  right  to  the  trade-name  claimed  to  be  infringed,  and 
that  complainant  was  not  entitled  to  protection  in  using  such  name  in  con- 
nection with  what  It  called  "bitters,"  made  and  manufactured  after  formu- 
Ise  long  known  and  understood,  and  not  belonging  exclusively  to  com 
plafnant  Eeld,  that  the  plea  was  multifarious,  because  presentins  two 
separate  and  distinct  issues, — one  of  law  and  one  of  fftct. 


*  tt  a  a  A.  288,  102  Fed.  158. 
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In  Equity. 

E.  Edgar  Oalbreth  and  Albert  R  Clarke,  for  complainant 
Joseph  M.  Klnley,  for  respondent. 

MORROW,  Circuit  Judge.  This  is  an  action  brought  for  the  in- 
fringement of  a  trade-mark  by  the  complainant,  a  corporation  or- 
ganized under,  and  existing  by  virtue  of,  the  laws  of  Pennsylvania, 
against  the  respondent,  a  corporation  organized  under  the  laws  of 
this  state,  having  its  principal  place  of  business  at  San  Francisco, 
Cal.  The  bill  charges  that  the  respondent  has  sold  and  is  now 
selling  a  compound  made  in  imitation  of  a  preparation  put  up  and 
sold  by  complainant  under  the  names,  "Hostetter's  Celebrated 
Stomach  Bitters,"  'Bostetter's  Bitters,"  "Hostetter,"  ''Host.,'*  and 
'^H.  Bitters";  that  respondent's  imitation  is  calculated  to  mislead 
and  deceive  the  ordinary  purchaser,  and  is  sold  by  respondent  ei- 
ther in  bulk  by.  the  gallon,  or  in  labeled  bottles  resembling  com- 
plainant's bottles  and  labels,  or  in  complainant's  bottles,  which,  hav- 
mg  been  exhausted,  are  refilled  by  respondent  with  its  compound. 
The  bill  further  alleges  that  such  infringement  on  the  part  of  the 
respondent  has  been  practiced  by  it  for  a  period  of  five  years,  that 
complainant  has  but  recently  learned  thereof,  and  that  complain- 
ant has  been  injured  thereby  to  the  extent  of  f  10,000,  and  prays  for 
an  accounting  of  profits  and  damages,  and  that  a  perpetual  injunc- 
tion issue,  restraining  respondent  from  all  the  acts  complained  of. 
Respondent  has  filed  an  answer  denying  generally  the  averments  of 
the  bill,  and  has  also  filed  a  special  plea  accompanying  the  answer, 
subject  to  which  the  answer  has  been  interposed,  and  without  waiv- 
ing any  of  the  averments  therein  contained  or  the  issues  thereby 
raised.  This  special  plea  avers:  (1)  That  the  bill  of  complaint  is 
inadequate  and  insufficient  to  entitle  complainant  to  relief,  in  that 
it  does  not  appear  from  the  bill  that  the  complainant  has  the  ex- 
clusive right  to  use  the  trade-name  ''Hostetter's  Bitters";  that  such 
name  is  not  a  subject  of  trade-mark  or  exclusive  use,  except  it  be 
used  other  and  different  from  the  manner  in  which  the  complainant 
uses  it  with  and  concerning  that  class  of  groods  it  claims  to  have 
the  exclusive  right  to  sell.  (2)  And  that  complainant  is  not  enti- 
tled to  protection  in  using  the  said  name  in  connection  with  what  it 
calls  "bitters,"  which  are  made  and  manufactured  after  formulae 
long  known  and  understood,  and  not  belonging  exclusively  to  com- 
plainant. 

The  office  of  a  plea,  in  equity  practice,  is  to  present  a  single  issue 
of  fact  as  a  defense,  which  operates  as  a  bar  to  the  complainant's 
right  of  recovery.  A  demurrer,  on  the  other  hand,  raises  a  ques- 
tion of  law,  and  is  directed  to  the  suflficiency  of  the  complaint.  It 
is  manifest  that  these  two  defenses  cannot  be  combined  in  one 
pleading,  and  this  is  the  fatal  objection  to  the  present  plea.  It  pre- 
sents two  separate  and  distinct  defenses;  the  first  being  that  the 
bill  of  complaint  is  inadequate  and  insufficient  to  entitle  the  com- 
plainant to  relief,  in  that  it  does  not  appear  from  the  bill  that  the 
complainant  has  the  exclusive  right  to  the  trade-name  of  ''Hostet- 
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ter's  Bitters."  If  this  objection  is  well  founded,  it  discloses  a  de- 
fect in  complainant's  case  as  stated  in  the  bill,  but  this  objection  is 
one  that  cannot  be  raised  by  a  plea.  A  defect  apon  the  face  of  a 
bill  is  to  be  met,  not  by  a  plea,  but  by  a  demurrer.  In  Parley  v. 
Kittson,  120  U.  S.  303,  314,  7  Sup.  Ot.  534,  30  L.  Ed.  684,  the  court 
said: 

"But  tbe  proper  office  of  a  plea  is  not,  like  an  answer,  to  meet  aU  the  allega- 
tions of  a  bin,  nor  like  a  demurrer  admitting  those  allegations  to  deny  the 
equity  of  the  bill;  but  it  Is  to  prevent  some  distinct  faot  which  of  itself  cre- 
ates a  bar  to  the  suit  or  to  the  part  to  which  the  plea  applies,  and  thus  to 
avoid  the  necessity  of  making  the  discovery  asked  for,  and  the  expense  of  go- 
ing into  the  evidence  at  large.  Mitf.  Eq.  PL  (4th  Ed.)  14,  219,  2d5;  Story,  Eq. 
PI.  pars.  649,  652." 

It  is  very  certain  that  a  question  of  law  as  to  the  sufficiency  of  the 
bill  cannot  be  raised  by  a  plea,  and  that  the  first  defense  set  up  by 
respondent  cannot  be  maintained  as  a  plea  in  bar. 

The  second  defense,  that  the  complainant  is  not  entitled  to  pro- 
tection in  using  the  said  name  in  connection  with  what  it  calls 
"bitters,"  which  are  made  and  manufactured  after  formulae  long 
known  and  understood,  and  not  belonging  exclusively  to  the  com- 
plainant, presents  an  issue  of  fact  as  to  the  formulae  under  which 
complainant's .  bitters  are  made  and  manufactured,  and  whether 
such  formulae  have. been  long  known  and  understood  by  the  public. 
This  defense  requires  evidence  to  support  it. 

The  plea,  presenting,  therefore,  two  separate  and  distinct  issues, 
— one  of  law  and  one  of  fact, — is  objectionable  for  duplicity  and 
multifariousness. 

In  the  case  of  State  of  Rhode  Island  v.  State  of  Massachusetts,  14 
Pet  259, 10  L.  Ed.  423,  it  is  said: 

"But  the  plea  put  In  by  the  defendant  cannot  be  sustained,  even  if  this  were 
to  be  treated  as  a  suit  between  Individuals,  and  tried  by  the  ordinary  rules  of 
chancery  pleading.  It  is  multifarious,  and  on  that  account  ought  to  be  over- 
ruled. It  is  a  general  rule  that  a  plea  ought  not  to  contain  more  defenses 
than  one.  Various  facts,  therefore,  can  never  be  pleaded  in  one  plea,  unless 
they  are  all  conducive  to  a  single  point,  on  which  the  defendant  means  to  rest 
his  defense.  This  principle  is  so  well  established  that  it  is  unnecessary  to 
refer  to  many  adjudged  cases  to  support  it" 

In  McCloskey  v.  Barr  (C.  C.)  38  Fed.  167,  Circuit  Judge  Jackson 
said:  • 

"It  is  not  usual  or  in  conformity  with  proper  practice  for  a  defendant,  with- 
out previous  special  leave  of  the  court  to  file  several  separate  pleas,  or  to  pro- 
test several  distinct  and  Independent  defenses  in  one  plea  to  the  suit,  for  the 
reason  that  the  defense  proper  for  a  plea  is  such  as  reduces  the  cause,  or  some 
distinct  part  of  it,  to  a  single  point  or  issue;  the  object  of  the  plea  being  to 
save  litigant  the  expense  and  trouble  of  going  into  the  evidence,  and  a  trial  at 
large.  In  Mitf.  &  T.  Eq.  PI.  381,  it  is  said  that  'It  is  generaUy  concurred  that 
a  plea  ought  not  to  contain  more  defenses  than  one,  and  though  a  plea  may  be 
bad  in  part,  and  not  in  the  whole,  and  may  accordingly  be  allowed  in  part 
and  overruled  in  part,  yet  there  does  not  appear  any  case  in  which  two  de- 
fenses offered  by  a  plea  have  been  separated,  and  are  allowed  as  a  bar.'  The 
reason  for  this  rule  is  fully  and  clearly  explained  on  pages  382  and  383  of  the 
same  work.  The  plea  may  consist  of  a  variety  of  facts  and  circumstances, 
without  being  bad  for  duplicity  or  multifariousness,  provided  they  furnish, 
as  their  result,  one  clear  ground  upon  which  the  equity  of  the  bill,  or  the 
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part  thereof  pleaded  to,  may  be  disposed  of.    1  Danlell,  Ch.  Prac.  607;  Story* 
Bq.  PI.  par.  654;  Dldler  v.  Davison,  2  Sandf.  Oh.  61." 

See,  also,  Briggs  v.  Stroud  (C.  0.)  58  Fed.  717. 
The  plea  will  be  overruled. 


EMERSON  CO.  OP  WEST  VIRGINIA  y.  NIMOCKS. . 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  803. 

1.  Patents— Validity  of  Application. 

An  application  for  a  patent  for  a  lumber-drying  kiln,  Introducing  a  new 
method  for  circulation  of  air  In  the  kiln,  which  describes  the  kiln  so  that 
one  could  be  readily  constructed  from  the  plans  and  specifications,  Is  not 
void  because  It  assigns  a  wrong  rule  of  physics  as  the  cause  of  the  result- 
ing air  currents. 

2,  Same—Anticipation. 

The  Emerson  patent,  No.  535,962,  for  an  Improvement  in  lumber-drying 
kiln,  held  not  anticipated. 
8l  Same— biFRiNGEiCENT. 

The  Emerson  patent.  No.  585,982,  for  an  Improvement  In  lumber-drying 
kiln,  held  infringed  as  to  claims  2,  5,  and  6. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

Arthur  Steuart,  for  appellant. 

P.  H.  Busbee  and  Ernest  Wilkinson,  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  WADDILL,  Dis- 
trict Judges. 

MORRIS,  District  Judge.  This  is  a  suit  in  equity  for  infringe- 
ment of  a  patent.  It  was  brought  upon  two  patents,  Nos.  535,981 
and  535,982,  but  the  complainant  now  relies  only  upon  claims  2,  3, 
5,  6,  and  9  of  the  second  patent,  No.  535,982.  This  patent.  No. 
535,982,  was  issued  March  19,  1895,  upon  application  filed  June  20, 
1894,  to  the  inventor,  Victor  L.  Emerson,  assignor  to  Annette  E. 
Emerson,  for  an  improvement  in,  drying  kilns  for  lumber.  The  in- 
ventor, in  his  specifications,  claims  that  his  improvement  consists 
in  the  fact  that  in  the  kiln  constructed  by  him  the  heated  air  is  not 
cooled  or  discharged  from  the  kiln  chamber 'Until  it  becomes  fully 
saturated  with  moisture.  He  states  that  the  object  of  the  invention 
is  to  construct  a  simple,  durable,  and  inexpensive  kiln,  which  vdll 
be  effective  in  operation,  economical  of  heat,  and  wherein  suffi- 
cient moisture  (derived  from  the  material  being  dried)  will  be  auto- 
matically retained  during  the  initial  stage  in  order  to  keep  the  ex- 
posed surfaces  of  the  material  from  becoming  too  dry,  and  to  main- 
tain the  surfaces  in  the  best  condition  until  the  internal  moisture 
has  been  extracted.  He  states  that  in  operation  the  heated  air  is 
first  retained,  and  caused  to  circulate  in  a  natural  way  through 
tiie  material  until  it  reaches  a  high  temperature,  density,  and  hu- 
midity;   its  higher  temperature  increasing  its  capacity  to  absorb 
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moisture,  its  greater  density  insuring  its  more  equal  and  thorough 
dissemination  throughout  the  lumber,  and  its  humidity  preventing 
the  hardening  of  the  exterior  surfaces  of  the  lumber  before  the  inte- 
rior parts  become  dry.  The  inventor  then,  with  great  particularity 
and  detail,  describes  the  construction  of  his  kiln  by  which  he  accom- 
plishes these  results.  It  is  a  room  into  which  two  lines  of  cars 
loaded  with  lumber  can  be  run,  and  the  entrances  closed.  External 
air  is  allowed  to  enter  into  an  air  chamber  in  the  base,  and  through 
an  opening  goes  up  and  is  heated  by  passing  over  steam  pipes  ar- 
ranged beneath  the  cars.  The  heated  air  then  ascends  through  the 
green  lumber,  absorbing  the  moisture,  and  losing  its  heat,  and  as  it 
cools  it  becomes  heavier,  and  descends  along  the  sides  of  the  cham- 
ber, and  follows  certain  air  passages  until  it  reaches  the  air  cham- 
ber again,  where  mingling  with  any  incoming  supply  of  outside  air 
it  is  reheated  and  ascends  again  through  the  lumber.  This  process 
continues  until  all  the  lumber  is  so  thoroughly  heated  and  dried 
that  the  ascending  air  does  not  lose  much  heat,  and  the  whole  cham- 
ber is  filled  with  heated  air,  which  rises  to  the  top  space  of  the 
chamber.  .  From  this  higher  space  the  inventor  provides  descending 
ducts  or  air  passages  down  which  the  air  falls  as  it  cools,  and  these 
ducts  are  open  at  their  lower  ends  to  the  external  atmosphere,  and 
thus  allows  this  internal  air  to  escape.  The  result  is  claimed  to  be 
that  in  the  first  stage  of  the  operation  the  heated  air  not  escaping, 
but,  being  reheated  and  circulating  through  the  lumber,  the  moisture 
is  not  carried  off  rapidly  as  it  is  when  the  heated  air  is  allowed  to 
escape  by  direct  ventilation  through  the  roof,  and  theretore  for 
tiiat  reason  the  lumber  is  not  cracked  by  too  rapid  surface  drying, 
and  also  heat  is  economized;  and  in  the  second  stage,  when  the  lum- 
ber has  been  thoroughly  heated,  and  the  moisture,  to  a  great  ex- 
tent, evaporated,  then  the  air  rises  to  the  top  spaces  of  the  chamber, 
and  as  it  cools  is  allowed  to  escape  slowly  through  descending 
ducts,  thus  creating  more  circulation,  which  expedites  the  drying 
at  the  time  when  it  is  not  hurtful  to  have  the  material  dry  more 
rapidly. 

The  essentials  of  the  construction  of  a  kiln  embodying  the  inven- 
tor's scheme  is  perhaps  most  fully  expressed  in  his  claim  6: 

"A  drying  kiln  having  in  combination  a  drying  chamber  containing  double 
tracks,  so  arranged  as  to  provide  vertical  air-circulating  passages  between  the 
loaded  cars  upon  the  tracks  in  the  drying  chamber,  means  In  the  drying  cliam- 
ber  for  supplying  heat,  communications  from  the  drying  chamber  extending 
down  and  below  the  means  of  supplying  heat,  and  thence  opening  agam  mto 
the  drying  chamber,  and  descending  air  outlet  passages  having  their  npper 
parts  open  to  receive  moist  air  from  the  drying  chamber,  and  provided  with  ex 
its  to  the  external  atmosphere,  substantially  as  shown  and  described. ' 

Taking  the  drawings  and  the  specifications  and  this  claim,  it  would 
seem  that  a  person  at  all  skilled  in  the  construction  of  a  drying 
kiln  for  lumber  could  construct  the  patented  kiln,  and  one  which 
would  embody  all  the  contrivances  the  inventor  has  deemed  essen- 
tial. It  is  argued  by  the  defendant  that  the  specifications  are  un- 
grammatically expressed,  prolix,  misleading,  and  are  erroneous  in 
5ieir  statement  of  the  scientific  principles  which  govern  the  move- 
ment of  the  currents  of  air.    Nevertheless,  I  can  see  no  reason  wh 
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a  skflled  person  attempting  to  construct  a  kiln  according  to  the 
specifications  and  the  drawings  of  the  patent  should  not  be  able  to 
do  it.  It  is  urged  against  the  patent  that  the  specifications  assert 
that  the  air  descends  in  the  inside  passages  because  it  has  become 
heavy  by  taking  up  the  moisture  from  the  lumber,  whereas  in  fact 
it  descends  because  it  has  become  cooler;  and  it  is  objected  that 
the  specifications  assert  that  in  the  second  stage  the  air  is  siphoned 
off  by  the  outside  ducts  into  the  external  air  becspse  it  has  become 
so  saturated  that  it  will  not  absorb  any  more  moisture.  Persons 
of  ordinary  education  do  not  know  why  currents  of  air  ascend  or 
descend,  except  as  they  are  told  by  scientific  experts;  and  Emerson 
was  no  doubt  wrong  in  the  causes  he  assigned  for  the  movements 
of  the  currents  created  in  the  chamber  during  the  heating  process. 
But  if  the  currents  are  created  and  circulate  and  accomplish  the 
drying,  and  are  made  use  of  beneficially  at  first  by  an  internal  circu- 
lation and  then  by  a  circulation  which  escapes  to  the  outward  air 
slowly  through  the  inverted  ducts  in  the  manner  and  by  the  means 
which  the  inventor  has  described  in  his  specifications,  and  shown 
in  his  drawings,  and  claimed  as  his  improvement,  it  does  not  appear 
to  us  that  it  matters  at  all  that  the  inventor  was  wrong  in  supposing 
that  air  saturated  with  moisture  is  heavier  than  dry  air  of  the  same 
temperature,  provided  it  is  the  fact  that  the  currents  in  the  com- 
plainant's kiln  for  any  scientific  reason  do  fiow  as  the  inventor 
states  they  do,  and  the  beneficial  results  are  produced;  and  it  makes 
no  difference  that  he  called  the  downward  ducts  siphons,  and  thought 
they  acted  on  the  principle  of  siphons,  provided  they  effect  the  bene- 
ficial result  intended  by  him,  and  in  the  manner  he  intended.  The 
inventor  states  in  his  specifications  that  in  ordinary  kilns  the  highly- 
heated  air  escaped  rapidly  through  tlie  direct  vertical  outlets  in 
the  roof,  and,  there  being  a  direct  draft,  there  was  a  waste  of  heat, 
and  a  too  rapid  drying  of  the  lumber;  and  this  is  consistent  with 
common  knowledge  and  supported  by  testimony.  He  claims  that  in 
his  improved  kiln  the  hot  air,  even  after  its  preliminary  circulation 
through  the  material,  cannot  escape  by  a  direct  outlet,  but  must  de- 
scend through  the  side  ducts,  and  only  escapes  slowly,  and  only  when 
it  has  reached  the  openings  much  lower  down.  It  makes  no  differ- 
ence in  the  construction  or  operation  of  the  kiln  whether  the  fact  is 
that  the  air  descends  and  escai>es  slowly  because  it  is  heavy  with 
moisture,  as  the  inventor  thought,  or  because  it  has  become  cooler 
than  other  air  in  the  kiln,  as  the  scientists  instruct  us.  If  .the  current 
moves  and  escapes  just  as  the  inventor  provided  it  should,  and  by  the 
means  he  has  provided,  and  produces  the  useful  result  he  intended, 
can  it  make  any  difference  in  the  validity  of  the  patent  that  he  was 
mistaken  in  his  explanation  of  the  physical  causes  of  the  downward 
direction  of  the  currents?  The  fact  is  clearly  stated  in  the  specifica- 
tions that  all  the  outlets  from  the  drying  chamber  must  be  downward, 
and  discharge  into  the  external  air  below  their  interior  connection 
with  the  chamber,  so  that  only  the  air  which  is  heavier,  and  tends 
downward,  can  escape;  and  he  claims  that  the  heat  will  in  this  way 
be  economized,  and  the  drying  proceed  in  the  manner  most  beneficial 
to  the  lumber.    This  is  strictiy  true,  and  its  resultant  beneftt  is  the 
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improvement  claimed  by  the  inventor.  He  describes  the  process,  the 
mode  of  operation  and  the  result,  and  the  means  for  obtaining  it 
The  scientific  principle  is  not  part  of  the  process,  is  not  patentable, 
and  need  not  be  set  forth.  Eames  v.  Andrews,  122  U.  S.  40-55,  7  Sup. 
Ct  1073,  30  L.  Ed.  1064.  The  granting  of  the  patent  raises  a  pre- 
sumption of  utility  which  has  not  been  overthrown. 

Stress  was  laid  in  the  opinion  of  the  learned  judge  who  heard 
the  case  below  upon  the  fact  that  it  had  been  found  that  the  spaces 
LL  in  the  drawing,  being  a  widening  of  the  kiln  above  the  lumber 
and  over  the  down  ducts  to  the  external  air,  are  not  necessary,  and  in 
practice  are  discarded.  It  is  apparent  that,  while  these  spaces  might 
to  some  extent  facilitate  the  operation  the  inventor  was  seeking,  they 
add  considerably  to  the  cost  of  construction,  and  in  the  cheaper 
form  of  kiln,  shown  in  figure  2  of  the  drawings  of  the  patent,  they 
are  omitted.  They  are  not  mentioned  in  any  of  the  combinations 
described  in  the  claims  now  sued  upon.  They  therefore  are  not 
described  as  essential  to  the  operation  of  the  invention,  and  may  not 
be  worth  the  additional  cost  they  entail;  and  it  is  apparent  that 
they  were  not  considered  by  the  inventor  indispensable,  for  he 
omits  them  in  many  of  his  claims  and  in  one  of  his  two  drawings. 
There  is  no  ground,  therefore,  to  contend  that  the  inventor  intro- 
duced the  spaces  LL  in  order  to  mislead  and  deceive  as  to  his  real 
invention. 

We  have  examined  the  prior  patents  cited  as  anticipations,  and 
find  but  one  which  suggests  the  devices  necessary  for  the  first 
stage  of  interior  circulation,  and  not  one  which  suggests  the  de- 
scending outlet  passages  with  exits  to  the  external  air.  They  are 
mostly  devices  for  deflecting  the  heated  air  through  the  lumber, 
or  means  for  taking  up  the  condensed  moisture,  so  that  the  partially 
cooled  air  of  the  Idln  could  be  reheated  and  used  again.  The  pat- 
ent to  Morton  &  Andrews— No.  426,463,  dated  April  29,  1890— 
has  openings  at  the  top  of  the  kiln  into  a  space  between  the  outer 
and  inner  walls  of  the  kiln,  and,  descending  in  that  inclosed  space, 
the  air  loses  its  moisture  by  condensation  against  the  outside  wall 
of  the  kiln  which  is  of  metal,  and  then,  being  partially  cooled,  is 
returned  to  the  heating  coils.  This  is,  in  substance,  the  first  stage 
in  complainant's  method,  except  that  complainant's  kiln  does  not  re- 
quire an  outside  covering  of  metal,  and  the  descending  air  is  inside 
the  inner  wall  of  the  kiln,  and  condenses  its  moisture  on  the  ground 
below  the  heating  coils.  But  there  is  nowhere  suggested  in  Morton 
&  Andrews'  kiln  the  second  stage  of  the  operation  of  complainant's 
kiln,  or  the  devices  by  which  the  process  towards  the  end  ia  accelerat- 
ed by  the  increased  circulation  caused  by  a  moderate  outfiow  of  the 
air  of  the  kiln  through  the  downwardly  discharging  ducts  into  the 
open  air.  With  respect  to  the  patent  to  H.  S.  Servoss, — 'So.  469,- 
067,  February  16,  1892, — we  think  it  obvious  that  it  is  only  a  more 
elaborate  device  for  providing  metallic  ducts  or  passageways  for 
the  air  from  the  top  of  the  roof  and  the  sides  of  the  kiln  down  into 
the  space  beneath  the  heating  coils  to  produce  the  same  result  as 
in  the  kiln  of  Morton  &  Andrews,  namely,  to  maintain  an  internal 
circulation  with  devices  for  condensing  the  moisture  o^^e  heate^ 
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air.  It  has  no  saggestion  of  the  second  stage  of  complainant's 
operation  by  which  a  slowly-moving  current  into  the  open  air  is 
established.  So  far  as  we  can  judge  from  the  proofs  in  the  case, 
this  combination  found  in  the  complainant's  patent  was  new,  and 
the  presumption  that  it  is  useful  has  not  been  overthrown. 

It  remains  to.  consider  whether  the  defendant  has  infringed.  The 
defendant's  kiln  was  constructed  by  the  Moore-Cain  Dry-Kiln  Com- 
pany under  patents  granted  to  Lafayette  Moore.  The  first  is  No. 
524,598,  dated  August  14, 1894.  This  patent  describes  a  tight  kiln, 
without  openings  to  the  external  air  except  those  which  admit 
cold  air  to  the  heating  coils.  It  provides  for  spaces  around  the 
lumber  for  the  circulation  of  the  heated  air,  so  that,  as  it  cools,  it 
falls  to  the  bottom  of  the  chamber,  and  its  moisture  is  absorbed 
by  the  earth  or  sand  of  the  bottom.  Its  distinctive  feature  is  the 
earth  or  sand  bottom  and  the  absence  of  any  flues  or  openings 
for  the  escape  of  the  heated  air.  The  advantages  claimed  are  the 
rapidity  of  the  operation,  the  moist  condition  of  the  whole  interior, 
and  consequent  lessening  of  the  risk  of  fire,  and  the  freedom  from 
cracks  in  the  lumber  due  to  the  continued  moisture.  It  is  ex- 
pressly stated  that  the  final  drying  does  not  take  place  in  the  kiln, 
but  only  when  the  lumber  is  taken  out  and  exposed  in  the  open 
air.  The  second  patent  to  Lafayette  Moore  is  No.  554,134,  dated 
February  4,  1896,  upon  application  filed  January  12,  1895.  Emer- 
son's patent  now  in  suit  was  issued  March  19,  1895,  upon  applica- 
tion filed  June  24, 1894,  so  that  the  Emerson  patent  is  prior  by  near- 
ly a  year.  The  Lafayette  Moore  second  patent  is  stated  to  be  an 
improvement  on  his  first  patented  kiln,  and  aims  to  increase  its 
capabilities  by  placing  inclosed  side  flues  leading  from  near  the 
top  of  the  kiln  down  the  sides  to  the  bottom  near  the  places  where 
there  are  openings  to  the  external  air.  The  devices  added  to  the  kiln 
of  the  first  patent  were  the  descending  ducts  or  air  passages  and  the 
openings  to  the  external  air,  and  these  were  precisely  the  two  de- 
vices which  Emerson  had  already  obtained  a  patent  for,  and  which 
distinguished  his  kiln  from  the  prior  tightly-closed  kilns  from  which 
the  heated  air  was  not  allowed  to  escape.  .  The  difference  between 
the  Emerson  patent  and  the  second  Moore  patent  is  to  be  found, 
not  in  what  was  done,  but  in  the  reason  which  Moore  in  his  specifi- 
cations has  given  for  doing  it.  Emerson  had  said  in  his  specifica- 
tions that  he  introduced  the  downwardly  discharging  ducts  with 
external  openings  for  the  purpose  of  carrying  off  the  moisture- 
ladened  air  when  it  was  no  longer  required,  and  to  produce  a  mod- 
erately increased  circulation  for  the  final  drying  of  the  lumber  while 
in  the  kiln.  Moore  says  he  introduced  the  descending  air  passages 
in  order  to  conduct  the  air  at  the  top  of  the  kiln  to  the  bottom, 
so  that  there  coming  in  contact  with  the  incoming  air  flowing  in 
through  the  new  external  openings  its  moisture  would  be  con- 
densed, but  its  remaining  heat  be  availed  of,  and  he  asserts  that  the 
movement  of  air  through  the  new  outside  openings  is  all  inward,  and 
none  of  it  goes  outward.  On  the  issue  of  fact  as  to  whether,  in 
the  defendant's,  kiln,  there  5s  any  outward  movement  of  air  from  the 
apertures  at  the  bottom  of  the  descending  air  passages  thepet,  is 
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conflict  of  testimony.  The  excuse  for  the  conflict  may,  we  think, 
be  found  in  the  testimony  of  one  of  the  complainant's  witnesses, 
who  testifies  that  there  were  three  apertures,  each  about  two  feet 
square,  on  each  side  of  the  Moore-Cain  kilns,  like  the  defendant's; 
that  there  were  two  currents  to  be  observed, — one  at  the  bottom 
of  the  aperture,  flowing  inward,  and  the  other  near  the  top,  flowing 
out, — ^and  that  a  handkerchief  held  fast  at  the  top  and  free  at  its 
lower  edge  would  be  affected  only  by  the  lower  current,  and  would 
indicate  that  the  current  was  all  inward.  One  of  the  defendant's 
witnesses  testifled  that  the  reason  these  large  apertures  were  cut  in- 
to the  sides  of  the  defendant's  kiln  was  because  it  had  been  found  in 
the  Moore-Cain  kiln  that  the  air  which  entered  the  ends  was  not 
uniformly  distributed,  so  that  the  lumber  in  the  middle  did  not  dry 
as  well  as  that  at  the  ends,  because  it  did  not  get  a  sufficient  sup- 
ply of  air.  This  statement  is  difficult  to  understand,  for  this  class 
of  kilns  are  built  without  outlets  except  such  accidental  escapes  of 
air  as  come  from  cheap  or  defective  construction.  There  are  four 
openings,  two  at  each  end,  for  the  constant  inflow  of  air  to  supply 
this  accidental  escape.  Moore,  in  his  specifications,  states  that 
his  kiln  is  practically  an  air-tight  structure,  and  that  the  heated 
air  is  to  be  used  over  again  and  again  without  appreciable  loss  of 
heat.  The  chamber  is  full  of  air  at  the  commencement  of  the  opera- 
tion. These  four  inlets  are  provided.  There  are  no  outlets  except 
accidental  cracks,  and  it  is  difficult  to  conceive  how  three  addi- 
tional openings  on  each  side,  each  two  feet  square,  could  be  re- 
quired to  supply  the  accidental  escape  of  heated  air.  It  seems 
impossible  that,  if  all  that  was  needed  in  the  Moore-Cain  kiln  was 
a  freer  and  better  distributed  supply  of  air  for  internal  circulation, 
some  way  could  not  be  devised  to  supply  it  without  making  the 
openings  at  or  near  bottoms  of  the  descending  side  air  passages, 
thereby  incurring  the  risks  of  this  suit,  and  its  great  attendant  costs 
and  expenses;  and  it  is  strange  that  the  Moore-Cain  Company,  which 
is  defending  this  suit,  should  put  forward  the  most  technical  defenses, 
and  make  the  most  strenuous  efforts  to  exclude  testimony,  and  to  have 
the  complainant's  patent  declared  invalid,  rather  than  employ  some 
simple  device  for  supplying  the  air  without  the  risk  of  infringement 
We  cannot  escape  the  conclusion  that  the  descending  air  passages 
and  the  openings  into  the  outside  atmosphere  at  or  near  their  lower 
ends  in  defendant's  kiln  are  used,  and  their  use  persisted  in,  be- 
cause they  do  produce  the  same  beneficial  results  produced  by  the 
descending  air  ducts  and  openings  in  the  complainant's  patent. 
We  agree  with  the  learned  judge  below  that  the  incorporation  of 
the  complainant  is  sufficiently  proved,  that  certain  answers  of  the 
expert  Reid  were. to  be  excluded,  and  we  have  not  regarded  the 
testimony  of  the  witness  Ulman,  taken  After  the  refusal  to  allow 
the  complainant  further  time  in  which  to  take  testimony.  Our 
conclusion  is  that  claims  3  and  9  are  somewhat  obscure,  and  the 
question  of  infringement  as  respects  them  is  not  without  doubt, 
but  claims  2,  5,  and  6  we  hold  are  valid,  and  that  the  defendant 
has  infringed  them.  The  decree  below  is  reversed  as  to  the  claims 
2,  5,  and  6  of  patent  535,982,  with  directions  to  enter  a  decree  find- 
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ing  that  the  defendant  has  infringed  those  claims,  and  for  an  injunc- 
tion and  an  account  The  appellee  is  to  pay  the  costs  of  this  ap- 
peal. 


SCOVILLE  MFG.  CO.  v.  PATENT  BUTTON  CO.  et  aL 

(Circuit  Court,  D.  Connecticut    Februar/  6, 1900.) 

Patemts— Suit  for  Iitfringement— Preliminary  Injunction. 

Where  the  question  of  Infriugement  is  a  nice  one,  which  cannot  be  sat- 
isfactorily determined  ou  affidavits,  and  the  defendant  Is  financially  re- 
sponsible, a  preliminary  injunction  will  be  denied. 

This  is  a  suit  for  infringement  of  a  patent.  On  motion  for  pre- 
liminary injunction.    Denied. 

Mitchell,  Bartlett  &  Brownell,  for  complainant. 
George  Cook,  for  defendants. 

TOWNSEND,  District  Judge.  Motion  for  preliminary  injunction 
against  infringement  of  patent  No.  598,021,  granted  to  Shipley  & 
Hyde,  January  26,  1898,  for  a  tack-fastened  button.  The  claims. in 
suit  are  as  follows: 

"(1)  A  button,  formed  with  a  shank  having  secured  in  the  bottom  thereof 
a  clinching  anvil,  the  lower  plate  of  the  latter  resting  against  the  bottom 
of  the  button  proper,  and  serving  as  a  bearing  for  the  upset  end  of  a  button 
fastener,  substantially  as  described." 

"(7)  A  button  having  a  face  and  shank,  and  a  dome-like  anvil;  having  a 
reinforce  or  washer,  and  positively  secured  in  the  base  of  the  shank,  and 
thereby  rigidly  restrained  from  outward  movement,  the  anvil  serving  to  turn 
the  point  of  the  fastening,  and  the  reinforce  or  washer  receiving  the  turned 
point  of  the  fastening,  and  thereby  reinforcing  the  base  of  the  shank,  substan- 
tlaUy  as  described." 

Defendants  are  estopped  to  deny  priority  by  reason  of  having  been 
in  interference.  The  defendant  Piatt  was  the  first  to  conceive  this 
button,  but  was  defeated  in  the  interference  proceedings,  because 
he  had  not  used  due  diligence  in  reducing  his  conception  to  practice. 
Defendants  manufacture  their  buttons  under  patents  No.  568,546,  to 
defendant  Clark  M.  Piatt;  No.  607,452,  to  Franklin  G.  Neubert;  and 
No.  635,706,  to  Franklin  R.  White. 

The  question  of  infringement  is  complicated-  by  the  inconsistencies 
in  the  contentions  and  statements  of  both  sides,  in  the  interfei^ence 
proceedings,  as  to  the  scope  of  said  patents  and  the  meaning  of  the 
terms  therein  used.  The  issue  involved  is  one  of  functional  con- 
struction. All  the  buttons  in  question  comprise  a  shell  or  button 
body,  and  a  dome-shaped  circular  piece  inserted  therein,  the  latter 
serving  as  an  anvil  to  upset  the  point  of  a  tack  driven  through  the 
fabric  and  into  the  button. 

The  alleged  invention  is  so  narrow  that  it  is  diflQcult  to  state  in 
what  is  consists.  The  court  of  appeals  of  the  District  of  Columbia 
found  as  follows: 

"The  matter  In  issue  Is  a  button  which  is  to  be  fastened  to  a  garment  by 
means  of  a  tack  driven  through  the  garment  into  the  button  head,  and  its 
point  upset  or  clinched  by  means  termed  a  *dle'  or  'anvil.*  The  feature  that 
lends  patentability  to  this  particular  button  is  the  form  of  anvil,  wMeh  is      t 
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made  crown  or  dome  shaped,  with  ItB  base,  which  is  provided  with  an  open- 
ing for  the  insertion  of  the  tack,  resting  upon  the  back  piece  or  bottom  of  the 
button.  This  anvil  performs  two  functions  when  the  parts  of  the  button  are 
properly  assembled,  viz.:  (1)  To  reinforce  the  bottom  of  the  button;  and  (2) 
to  upset  the  end  of  the  tack  or  rivet  When  upset,  the  end  of  the  tack  bears 
against  the  bottom  of  the  die." 

Such  anvils  or  dies  and  such  reinforcers  were  old.  The  defend- 
ants contend,  in  view  of  the  history  of  said  patent  and  of  the  prior 
art,  that  said  claims  must  be  limited  to  a  button  having  a  flat  bot- 
tom, and  a  die  or  anvil  having  a  flat  bottom,  and  that  these  two 
shall  be  turned  inwardly  to  the  same  extent,  so  as  to  so  mutually  re- 
inforce each  other  that  the  strain  will  come  on  the  bottom  plate  of 
the  die  instead  of  on  the  metal  surrounding  the  opening  in  the  bot- 
tom of  the  button.  This  was  the  contention  of  the  representatives 
of  complainant  during  the  whole  course  of  interference  proceedings; 
Complainant's  representatives  then  contended,  also,  that  buttons 
such  as  those  now  alleged  to  infringe  had  no  bottom,  and  therefore 
that  there  was  nothing  for  the  die  or  anvil  to  reinforce. 

Counsel  for  defendants  says:  "The  largest  opening  which  can 
be  made  in  the  bottom  of  a  button  to  be  used  with  a  tack  is  smaller 
than  the  smallest  opening  in  the  bott6m  of  our  eyelet  buttons."  It 
is  true  that  in  defendants'  "eyelet  buttons,"  so  called,  the  hole  is  so 
large,  or,  rather,  there  is  so  little  bottom,  if  any,  that  an  upset  tack 
would  fall  out.  Therefore,  while  there  is  a  flange  or  knurl  which 
may  be  called  a  bottom,  it  is  not  functionally  a  bottom,  in  the  sense 
of  supporting  a  tack,  and  therefore  the  washer  does  not  reinforce  it. 
In  defendants'  button  there  is  no  "plate  ♦  ♦  ♦  resting  against 
the  bottom  of  the  button  proper,"  but  only  a  thickened  edge  curled 
up  on  itself.  In  said  interference  proceedings  complainant  acknowl- 
edged and  contended  that  these  were  different  constructions.  In  its 
later  patent  to  Ashley  it  covered,  by  claim  6>  an  upturned  edge,  such 
as  defendants  use,  as  an  invention  distinct  from  that  of  the  patent 
in  suit. 

Defendants  claim  that  their  buttons  are  manufactured  in  accord- 
ance with  their  patent  to  defendant  Piatt,  No.  508,546.  The  con- 
struction of  this  patent  is  admitted  by  complainant  to  have  been 
outside  the  interference,  and  therefore  not  to  infringe.  The  only 
difference  between  defiendants'  construction  and  that  of  said  patent 
to  Piatt  is  that  their  buttons  have  a  somewhat  increased  flange  or 
bottom  varying  in  degree,  without  necessarily  any  functional  (Mffer- 
ence,  although,  possibly,  with  a  greater  resistance  as  said  flange  is 
enlarged.  But  in  any  case  it  is  questionable  whether  said  bottom 
has  any  infringing  function  of  reinforcement,  or  any  function  other 
than  that  of  said  Piatt  patent.  The  defendants  are  admittedly  finan- 
cially responsible.  The  nice  question  of  infringement  raised  by  the 
varying  degrees  of  resistance  surface  cannot  be  satisfactorily  settled 
on  affidavits.  The  defendants  manufacture  under  three  patents,  ap- 
parently in  the  same  field  with  that  of  complainant's  patent,  but 
which  are  not  at  present  sufficiently  shown  to  be  improrements 
thereon  or  infringements  of  the  first  and  seventh  claims  iJhereof. 
The  motion  is  denied. 
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BOWERS  V.  PACIFIC  COAST  DREDGING  &  RECLAMATION  CO.  et  aL 
(arcult  Court,  N.  D.  California.    January  16,  1900.) 
No.  11,949. 

1.  Patents— lNFRiKOEUBNT*-£vn>BNCE. 

The  granting  of  two  patents  for  similar  devices  Is  not  conclusive  of  a 
lack  of  Identity  between  such  devices,  but  one  may  be  merely  an  improve- 
ment on  the  other,  the  patent  for  which  does  not  give  the  patentee  any 
right,  to  use  the  completed  device  described  therein,  without  the  consent 
of  the  prior  patentee. 

8.  Saub— Dredoino  Machines. 

The  effect  of  the  construction  given  by  the  courts  to  the  Bowers  patents, 
as  covering  pioneer  inventions  in  the  art  of  dredging,  is  to  entitle  the 
patentee  to  make  broad  generic  claims  for  his  Inventions,  without  limita- 
tion as  to  the  form  of  construction  of  the  particular  elements,  and  to  ren- 
der aU  subsequent  machines  infringements  which  employ  substantially 
the  same  means  to  accomplish  the  same  results. 

8.  Same. 

The  Bowers  patent,  No.  318,859,  for  a  dredging  machine,  claims  9,  11, 
12,  and  13,  and  No.  318,860,  for  the  art  of  di^edging,  claims  3  and  5,  are 
infringed  by  a  dredging  apparatus  constructed  in  accordance  with  the  Par- 
ker patent.  No.  001,524,  which  employs  an  equivalent  device,  within  the 
broad  construction  to  which  the  Bowers  patents  are  entitled,  for  swinging 
the  dredge  boat  from  side  to  side  while  in  operation. 

4.  Same— RoT ART  Excavator. 

The  rotary  excavator  covered  by  the  Bowers  patent.  No.  318,859,  claims 
10,  13,  53,  54,  50,  and  by  No.  318,860,  claim  5,  is  infringed  by  a  rotary  ex- 
cavator having  a  side  feed,  an  inward  delivery  through  itself,  and  operated 
in  a  similar  manner,  although  the  dredged  material  is  forced  inward  more 
by  the  current  of  water  drawn  into  the  suction  pipe,  and  less  by  the  action 
of  the  cutting  blades,  than  in  the  one  described  in  the  patents. 

6.  Sake— Violation  of  Injunction— Punishment  for  Contempt. 

When  a  defendant,  after  hearing,  has  been  perpetually  enjoined  from  in- 
fringing complainant's  patent,  it  is  his  duty,  before  employing  a  device 
which  may  Infringe,  to  obtain  the  opinion  of  the  court  thereon;  and,  if  he 
fails  to  do  so,  the  fact  that  he  acts  in  good  faith,  or  on  the  advice  of 
counsel,  is  no  protection  against  punishment  for  contempt,  when  it  is 
adjudged  that  such  device  in  fact  Infringes. 

On  order  to  show  cause  why  respondents  should  not  be  punished  > 
for  contempt  in  violating  a  writ  of  perpetual  injunction  issued  under 
interlocutory  decree. 

J.  H.  Miller,  for  complainant. 

R.  Percy  Wright  (D.  M.  Delmas,  of  counsel),  for  respondents. 

MORROW,  Circuit  Judge.  This  is  a  proceeding  against  the  re- 
spondents for  violating  a  perpetual  injunction  issued  upon  an  inter- 
locutory decree  entered  in  this  case  December  12,  1898.  It  was 
there  adjudged  and  decreed  that  the  letters  patent  of  the  United 
States,  No.  318,859,  bearing  date  May  26,  1885,  for  a  "dredging 
machine,"  granted  by  the  government  of  the  United  States  to  Al- 
phonzo  B.  Bowers,  the  complainant,  were  good  and  valid  in  law  as 
to  claims  9,  10,  11,  12,  13,  16,  22,  25,  53,  54,  59,  and  87,  and  that 
the  said  Alphonzo  B.  Bowers  was  the  original  and  first  inventor  of 
the  invention  described  in  said  letters  patent,  and  claimed  and  pat- 
ented in  and  by  the  said  above-specified  claims,  and  each  of /them:  _t 
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that  the  letters  patent  of  the  United  States,  No.  318,860,  bearing 
date  May  26,  1885,  for  the  "art  of  dredging,"  granted  by  the  govern- 
ment of  the  United  States  to  Alphonzo  B.  Bowers,  complainant, 
were  good  and  valid  in  law  as  to  claims  3  and  5  thereof;  and  that 
the  said  complainant,  Alphonzo  B.  Bowers,  was  the  original  and 
first  inventor  of  the  inventions  described  in  said  letters  patent,  and 
claimed  and  patented  in  and"  by  the  said  above-specified  claims,  and 
each  of  them.  It  was  further  decreed  that  the  respondents,  the 
Pacific  Dredging  &  Reclamation  Company  and  John  Hackett,  and 
each  of  them,  be  enjoined  and  restrained  from  making,  using,  or 
selling  any  dredging  machinery,  appliances,  or  apparatus  containing 
the  inventions  claimed,  covered,  and  patented  in  and  by  the  claims 
mentioned  in  the  decree,  and  also  from  infringing  in  any  manner 
whatever  upon  any  of  the  above-specified  claims.  On  January  21, 
1899,  the  complainant  filed  affidavits  charging  the  respondents,  the 
Pacific  Coast  Dredging  &  Reclamation  Company  and  John  Hackett, 
with  contempt  of  court,  in  having  violated  the  injunction  issued 
against  them,  in  the  infringement  of  claims  9,  11,  12,  13,  and  87  of 
patent  No.  318,859,  and  claims  3  and  5  of  patent  No.  318,860.  There- 
upon an  order  to  show  cause  was  issued  and  served  upon  the  re- 
spondents, and  in  March,  1899,  the  matter  came  on  for  hearing. 
Thfi  affidavits  on  the  part  of  the  complainant  alleged  that  the  re- 
spondents were  engaged  in  dredging  on  the  San  Joaquin  river,  near 
the  mouth  of  Stockton  channel,  and  near  the  city  of  Stockton;  that 
the  work  in  which  the  respondents  were  engaged  was  the  deepen- 
ing of  the  river  channel  by  excavating  the  material  therefrom  and 
depositing  it  on  the  shore.  The  apparatus  used  was  a  hydraulic 
dredger,  photographs  of  which  were  taken,  and  attached  to  one  of 
the  affidavits.  A  model  of  this  machine  was  produced  in  court  upon 
the  hearing.  It  consisted  of  a  dredge  boat,  with  an  excavator,  and 
a  practically  rigid  line  of  discharge  pipe,  with  joint  or  hinge  connec- 
tions, and  suitable  apparatus  for  operating  the  excavator,  and  for 
drawing  the  spoils  from  the  excavation  through  the  excavator,  and 
for  discharging  the  same  at  a  distance  through  the  discharge  pipe. 
The  complainant's  dredger,  alleged  to  have  been  infringed,  con- 
sists, also,  of  a  dredge  boat,  with  an  excavator,  and  a  line  of  flexible 
discharge  pipe  flexibly  connected  with  the  dredge  boat  at  or  near 
a  pivot  or  center  of  oscillation.  In  a  general  way,  the  two  machines 
perform  substantially  the  same  function  in  the  operation  of  dredging, 
and  in  transporting  to  and  depositing  the  dredged  material  at  a 
distant  point.  Indeed,  it  is  evident  from  an  inspection  of  the  two 
devices  that  the  builder  of  respondents'  dredger,  while  departing 
from  the  mechanism  of  complainant's  machine  in  some  of  its  de- 
tails, has  nevertheless  adopted  its  general  idea  of  construction,  and 
has  secured  at  least  some  of  the  advantages  of  its  method  of  opera- 
tion. But  the  respondejits  justify  the  construction  and  operation 
of  their  machine  on  the  authority  of  a  patent  numbered  601,524, 
issued  by  the  United  States  to  John  R.  Parker  on  the  29th  day  of 
March,  1898,  for  a  dredging  apparatus.  This  fact  does  not,  how- 
ever, conclusively  establish  the  absence  of  identity.  Two  patents 
may  be  valid  when  the  second  invention  is  merely  an  improvement 
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upon  the  first,  and,  when  the  second  includes  the  first,  neither  pat- 
entee can  lawfully  use  the  invention  of  the  other  without  his  con- 
sent. Cantrell  v.  Wallick,  117  U.  S.  689,  6  Sup.  Ct.  970,  29  L.  Ed. 
1017;  Caster  Co.  v.  Crossman,  4  Cliff.  568,  22  Fed.  Cas.  1133  (No. 
13,321).  It  is  true  that  every  patent  is  prima  facie  evidence  of 
the  novelty  of  the  invention  described  in  the  patent,  but  the  inven- 
tion patented  is  the  invention  set  forth  in  the  claim,  and  that  only. 
Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274,  278,  24  L. 
Ed.  344;  Railroad  Co.  v.  Mellon,  104  U.  S.  112,  118,  26  L.  Ed.  639; 
Manufacturing  Co.  v.  Greenleaf,  117  U.  S.  554,  559,  6  Sup.  Ct.  846,  . 
29  L.  Ed.  952.  The  identity  or  lack  of  identity  in  two  patented  in- 
ventions for  similar  devices  must  therefore  be  detennin^  by  a  com- 
parison of  the  claims  of  the  two  patents.  The  claims  of  complain- 
ant's patent  No.  318,859,  alleged  to  have  been  infringed,  are  as  fol- 
lows: 

'*(9)  A  dredge  boat,  having  a  self-contained  pivot  forming  a  center  of  oscil- 
lation, with  devices  for  swinging  and  worldng  said  boat  upon  said  pivot,  in 
combination  with  a  suction  pipe  and  exhausting  apparatus."  ''(11)  A  dredge 
boat,  having  a  self-contained  pivot  or  center  of  osciUation,  with  devices  for 
swinging  and  worljing  said  boat  upon  said  pivot,  in  combination  with  a  pipe 
for  discharging  the  spoils.  (12)  In  a  dredging  apparatus  having  a  side  feed  and 
self-contained  pivot  or  center  of  oscillation,  a  discharge  pipe,  flexibly  mounted 
at  or  near  said  pivot,  to  allow  said  apparatus  to  swing  without  material  alter- 
ation of  the  position  of  said  discharge  pipe.  (13)  In  a  dredging  machine  hav- 
ing a  device  for  excavating  from  side  to  side  of  the  cut,  a  discharge  pipe  ex- 
tending from  a  discharging  apparatus  to  or  near  a  center  of  oscillation,  where 
it  Is  provided  with  a  hollow,  flexible  joint,  or  other  suitable  connection,  and  Is 
prolonged  thence  to  a  place  of  discharge/'  *'(87)  In  combination  with  a 
dredge  boat  having  devices  for  swinging  and  working  said  boat  with  a  side 
feed,  a  hauling  line  having  connection  direct  from  the  anchorage  to  the  exca- 
vator support,  and  near  the  point  of  resistance,  and  arranged  to  throw  a  large 
portion  of  the  strain  of  the  side  feed  on  the  outer  end  of  the  apparatus  carry- 
ing the  excavating  device." 

The  claims  of  complainant's  patent.  No.  318,860,  alleged  to  have 
been  infringed,  are  as  follows: 

"(3)  The  improvement  in  the  art  of  dredging,  which  consists  in  oscillating 
the  boat  on  a  contained  center,  thereby  making  an  arc-shaped  cut  during  the 
side  movement  of  the  boat,  substantially  as  described."  **(5)  The  described 
method  of  dredging,  which  consists  in  oscillating  the  dredge  boat  on  a  center, 
and  by  such  oscillation  forcing  an  excavator  continuously  sidewise,  thus  making 
an  arc-shaped  cut,  and  drawing  the  excavated  material  Inboard  by  suction." 

The  first  of  these  patents  was  before  this  court  in  the  case  of  Bow- 
ers V.  Von  Schmidt,  63  Fed.  572.  In  that  case  the  defendant  was 
proceeded  against  for  infringing  claims  numbered  10,  16,  25,  26,  33, 
53,  54,  59,  and  75  of  this  patent,  and  also  for  infringing  certain  claims 
of  another  patent,  not  involved  in  this  action.  The  defendant  in 
that  case  justified  the  use  of  his  machine  under  several  patents, — 
among  others,  a  patent  issued  to  him,  numbered  185,600,  dated  De- 
cember 19,  1876,  for  a  "machine  for  dredging  sand  and  mud  from 
bars,  rivers,  harbors,  and  docks,"  and  also  tmder  a  patent  issued  to 
him,  numbered  277,177,  dated  May  S,  1883,  for  an  "excavating,  curved, 
rotating  plow  for  submarine  work."  The  court  held  that  complain- 
ant's patent  No.  318,859  was  valid,  and  covered  inventions  of  a  pioneer     j 
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character,  and  that  the  claiins  were  entitled  to  a  broad  construction. 
It  was  further  held  that  the  defendant  had  infringed  claims  Nos. 
10,  16,  25,  53,  54,  and  59.  The  case  waa  taken  to  the  court  of  ap- 
peals, where  complainant's  patents  were  fully  considered,  and  the 
judgment  of  the  circuit  court  affirmed.  25  O.  C.  A.  323,  80  Fed.  121, 
48  U.  S.  App.  120.  In  the  present  case  the  pioneer  character  of  the 
Bowers  invention  was  assailed  at  the  trial  by  evidence  of  certain 
prior  inventions  relating  to  dredgers,  which  it  was  said  had  not  been 
before  this  court  or  the  court  of  appeals  in  the  prior  case,  and  which, 
it  was  claimed,  anticipated  Bowers'  patent.  Among  others,  there 
was  introduced  in  evidence  an  English  patent  to  Louis  Schwartzkopff, 
of  Berlin,  dated  August  9,  1856,  for  "apparatus  for  raising  mud  and 
soil  from  the  bottoms  of  rivers."  91  Fed.  381.  The  defense  based 
upon  this  prior  invention,  as  showing  the  state  of  the  art  at  the  time 
Bowers  applied  for  his  patent,  was  pressed  upon  the  attention  of  the 
court  with  great  ability  and  sseal,  and  the  opinion  of  the  court  was 
directed  mainly  to  the  consideration  of  that  defense.  After  a  care- 
ful examination  of  that  device  and  its  method  of  operation,  it  was 
determined  that  while  the  SchwartzkopflE  patent  disclosed,  in  a  gen- 
eral way,  the  idea  of  a  dredging  machine  intended  to  operate  as  the 
Bowers  machine  does,  it  did  not  describe  a  machine  which  was  ef- 
fective to  cari'y  such  an  idea  to  a  successful  result.  This  conclusion 
necessarily  left  the  claims  of  the  Bowers  patent  entitled  to  the  broad 
construction  of  pioneer  invention,  as  held  by  the  circuit  court  of  ap- 
peals in  the  case  of  Von  Schmidt  v.  Bowers,  supra.  What  was  the 
effect  of  this  broad  construction  upon  the  claims  of  the  Bowers  pat- 
ent? It  was  that  Bowers  being  a  pioneer  inventor,  and  entitled  to 
make  broad  generic  claims  for  his  inventions,  without  any  limitation 
as  to  the  form  of  construction  of  the  particular  elements,  all  subse- 
quent machines  which  employ  substantially  the  game  means  to  accom- 
plish the  same  results  are  infringements,  notwithstanding  the  fact 
that  the  subsequent  machines  may  contain  improvements  in  separate 
mechanism  which  go  to  make  up  the  machine.  McCormick  v.  Talcott, 
20  How.  402,  15  L.  Ed.  030;  Railroad  Co.  v.  Sayles,  97  U.  S.  554,  24 
L.  Ed.  1053;  Oough  v.  Barker,  106  U.  S.  166, 1  Sup.  Ct.  188,  27  L.  Ed. 
134;  Consolidated  Safety-Valve  Co.  v.  Crosby  Steam  Gauge  &  Valve 
Co.,  113  U.  S.  157,  5  Sup.  Ct.  513,  28  L.  Ed.  939.  This  was  the  scope 
of  the  injunction  served  upon  the  respondents.  It  commanded  the 
respondents  not  to  make,  use,  or  sell  any  dredging  machinery,  appli- 
ances, or  apparatus  containing  the  inventions  claimed,  covered,  and 
patented  in  and  by  the  claims  mentioned  in  the  decree,  and  also  from 
infringing  in  any  manner  whatever  upon  any  of  the  specified  claims. 
The  question  is,  have  the  respondents  violated  the  injunction  with 
respect  to  any  of  the  claims  of  complainant's  patents  in  the  making 
and  using  of  a  machine  under  the  claims  of  the  Parker  patent?  In 
the  application  for  the  Parker  patent,  the  inventor  declared  in  his 
specifications  the  particular  improvement  in  dredging  apparatus 
which  he  claimed  to  have  made.    He  says: 

"My  Invention  relates  to  dredging  apparatus,  and  more  especially  to  that 
portion  of  the  apparatus  by  which  the  material  is  transfen-ed  from  the  plows 
or  diggers  bv  which  it  is  excavated  to  a  distant  point,  where  the  dredged  mate- 
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rial  Is  to  be  deposited,  and  in  a  means  for  advancing  the  digging  apparatus  as 
fast  as  it  is  required  for  the  purpose  of  excavating  In  fresh  ground.'' 

He  fnrther  i>oint8  out  the  particular  features  of  prior  inventions 
for  which  he  proposes  to  substitute  his  improvements,  and  says: 

"In  some  forms  of  dredging  apparatus  the  discharge  pipe  consists  of  a  series 
of  sections  which  are  flexibly  joined  together,  and  supported  upon  floats  or 
pontoons,  and  the  pipe  is  so  curved  as  to  be  of  a  considerably  greater  length 
than  the  distance  between  the  dredging  apparatus  and  the  point  of  deposit,  so 
as  to  enable  the  dredge  to  be  advanced  from  time  to  time  by  gradually  straight- 
ening out  the  curved  sections  to  allow  of  this  advance." 

The  Inventor  here  refers  to  the  form  of  discharge  pipe  employed  in 
complainant's  dredging  apparatus,  and  he  proceeds  to  distinguish  the 
form  of  his  discharge  pipe  from  that  of  the  complainant,  in  the  follow-     • 
ing  description: 

"In  my  Invention  I  employ  rigid  sections  of  discharge  pipe,  having  suitably 
tight  and  essentially  rigid  joints,  whereby  they  are  united  together,  the  whole 
forming  a  discharge  pipe  which  may  be  supported  upon  the  bottom  of  the 
stream,  estuary,  or  other  water  way,  If  it  is  necessary  to  cross  such  water  way; 
or  It  may  be  supported  upon  the  land,  If  the  digging  Is  suflaclently  near  for 
the  purpose;  or  If  the  digging  takes  place  at  a  distance,  across  a  considerable 
body  of  water,  the  pipe  may  be  supported  upon  floats  or  pontoons  so  anchored 
In  the  line  of  direction  of  the  pipe  that  the  latter  will  be  supported  In  as  nearly 
a  straight  line  as  can  be  effected  with  such  changes  of  direction  as  may  be 
required  made  by  the  use  of  elbows,  curved  sections,  or  equivalent  Joints  in- 
serted at  Intervals  between  the  pipe  lengths,  and  the  pipe  is  thus  held  In  as 
nearly  a  rigid  line  as  the  effect  of  the  wind  and  waves  upon  Its  supports  will 
allow.  The  essence  of  this  construction  Is  the  fixing  of  the  conveying  pipe 
without  flexible  Joints  as  rigidly  as  possible,  and  as  nearly  In  straight  lines 
from  the  point  of  the  reception  of  the  dredged  material  to  the  point  of  delivery 
as  can  be  maintained,  and  the  connection  therewith  of  a  telescopic  section 
of  any  desired  length,  which  is  extensible  in  the  line  of  the  pipe,  without 
flexibility,  for  the  purpose  of  advancing  the  excavating  apparatus  from  time 
to  Ume/' 

He  then  proceeds  to  describe  his  improvements  in  detail,  and  con- 
cludes with  his  claims,  which  are  13  in  number.  The  first  claim  is 
as  follows: 

"A  dredger  and  telescopic  section  of  discharge  pipe,  the  latter  firmly  anchored 
in  position,  and  rigidly  joined  to  other  sections  of  discharge  pipe  extending  to 
the  place  of  deposit  for  dredged  materials,  and  a  Joint  connecting  the  tele- 
scopic section  with  the  dredger  to  aUow  the  dredger  to  move  from  side  to  side 
when  at  work,  and  to  move  ahead  as  the  work  progresses,  without  disturbing 
said  fixed  section  of  discharge  pipe." 

The  telescopic  section  of  discharge  pipe  described  in  this  claim  is 
one  of  the  essential  elements  of  the  combination,  and  is  the  device 
for  advancing  the  digging  apparatus  as  fast  as  it  is  required  for  the 
purpose  of  excavating  in  fresh  ground.  It  is  described  as  part  of  the 
combination  in  substantially  the  same  language  in  all  the  claims,  ex- 
cept the  eighth  and  ninth.    The  second  claim  is  as  follows: 

"In  a  dredging  apparatus,  a  fixed  conveying  pipe  having  the  receiving  end 
supported  and  anchored,  a  telescoping  section  slidable  longitudinally  In  said 
fixed  portion,  an  excavator  with  suction  and  discharge  pipes,  said  pipes  being 
blDged  at  the  rearward  end  to  the  first-named  anchored  section." 

The  fixed  conveying  pipe  described  in  this  claim  is  also  one  of  the 
essential  elements  of  the  combination.    It  is  described  in  claim  3  as       ■ 
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a  pipe  line  composed  of  sections  rigidly  united  togetber,  and  this  de- 
scription is  repeated  as  part  of  the  combination  in  substantially  the 
same  language  in  all  the  claims,  except  in  the  eighth  and  ninth.  In 
the  eighth  and  ninth  claims  the  telescopic  section  and  fixed  convey- 
ing pipe  are  omitted,  and  a  peculiar  double-edged  cutting  dredger 
is  described.    These  daims  are  as  follows: 

"(8)  The  combination  with  the  suction  pipe  of  a  dredge  having  an  opening 
in  the  lower  side  of  the  front  end,  of  a  cutter  curved  downwardly  to  form  a 
loop  with  cutting  edges  upon  both  sides,  whereby  material  may  be  excavated 
and  delivered  Into  the  suction  pipe  by  moving  the  latter  transversely  to  either 
side.  (9)  The  combination  with  the  suction  pipe  of  a  dredge  having  an  open- 
ing in  the  lower  side  of  the  front  end,  of  a  cutting  blade  curved  downwardly  to 
form  a  loop  beneath  the  pipe  opening,  and  having  cutting  edges  upon  each 
side,  and  plates  projecting  transversely  upon  each  side  of  the  rear  of  the  cut- 
ter." 

In  the  13  claims  of  this  patent  these  three  elements,  namely,  (1) 
a  telescopic  section  of  discharge  pipe,  (2)  a  conveying  pipe  consist- 
ing of  rigidly  united  sections,  (3)  a  double-edged  cutting  dredger, 
constitute  the  improvements  claimed  by  the  inventor;  and  the  first 
two  are  the  essential  elements  required  to  enable  the  dredger  to  be 
fed  forward  from  time  to  time  as  the  work  progresses,  without  mov- 
ing the  entire  discharge  pipe  at  each  advance,  and  without  the  em- 
ployment of  the  flexibly  jointed  sections  contained  in  complainant's 
invention.  Whether  Parker  was  the  inventor  of  these  devices  does 
not  appear  to  be  seriously  questioned  in  these  proceedings,  and, 
for  the  purpose  of  the  present  inquiry,  it  may  be  assumed  that 
these  elements  were  improvements  for  which  a  patent  might  prop- 
erly have  been  issued  to  the  inventor.  But  it  is  clear  that  these 
three  devices  were  not  of  themselves  sufficient  to  be  brought  to- 
gether as  a  combination,  and  operated  as  a  dredging  apparatus. 
It  was  necessary  that  they  should  be  connected  in  some  wsy,  and 
the  combination  so  united  as  a  dredger  as  to  be  capable  of  per- 
forming the  function  for  which  it  was  designed.  Is  there,  with  re- 
spect to  the  claims  of  complainant's  patent,  an  absence  of  identity 
in  these  particular  connecting  elements?  Let  us  see.  Turning  to 
the  complainant's  invention,  we  find  in  claims  9  and  11  a  dredge 
boat  is  described  as  having  a  self-contained  pivot  or  center  of  oscil- 
lation, with  devices  for  swinging  and  working  the  boat  on  this 
pivot,  and  in  claim  87  a  dredge  boat  is  described  as  having  devices 
for  swinging  and  working  the  boat  with  a  side  feed.  In  claim  12 
the  same  mechanism  is  described  as  a  dredging  apparatus  having 
a  side  feed  and  self-contained  pivot  or  center  of  oscillation.  In 
claim  13  the  mechanism  is  described  as  a  dredging  machine  having 
a  device  for  excavating  from  side  to  side  of  the  cut,  a  discharge 
pipe  extending  from  a  discharging  apparatus  to  or  near  a  center  of 
oscillation,  where  it  is  provided  with  a  hollow,  flexible  joint,  or  other 
suitable  connection.  Here  we  have  the  mechanism  which  in  com- 
plainant's patent  connects  the  dredger  with  the  discharge  pipe  and 
makes  it  an  operative  machine.  It  is  necessarily  an  essential  and 
important  element  in  the  invention.  There  had  been  dredge  boats 
before  Bowers'  invention,  but  they  had  never  been  pivoted  or  an- 
chored, with  an  excavator  firmly  attached,  so  that  the  dredge  boat 
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and  dredger  formed  a  rigid  radius,  and,  as  the  boat  would  swing 
from  side  to  side,  hold  the  excavator  to  its  work  in  a  true  arc 
path.  In  Bowers  v.  Von  Schmidt,  in  this  court  (63  Fed.  572,  584), 
Judge  McEenna,  speaking  of  the  flexible  joints,  and  the  office  of 
flexibly  joining  the  discharge  pipe  to  the  dredge  in  complainant's 
machine,  said: 

"It  enables  the  action  of  the  dredging  machine  to  be  continuous  as  It  swings 
on  a  side  feed  and  excayates.  This  is  the  essence  of  the  Invention, — ^the  new 
result  which  was  not  accomplished  before, — and  bears  the  test  of  aU  the  defini- 
tions of  combinations  to  which  I  have  been  cited." 

In  respondents'  machine,  how  is  this  connection  secured?  In 
claim  1  of  the  Parker  patent  the  telescopic  section  of  the  discharge 
pipe  is  connected  with  the  discharge  pipe  on  the  dredger  by  a  joint 
to  allow  the  dredger  to  move  from  side  to  side  when  at  work.  The 
dredger  referred  to  is  substantially  the  same  as  the  dredge  boat  de- 
scribed in  complainant's  patent.  The  discharge  pipe  on  the  dredger 
is  marked,  "Section  B,"  and  the  joint  is  described  in  the  specifica- 
tions as  being  formed  by  a  well-known  swivel  or  rotary  connection^ 
about  which  joint  the  section  B  is  turnable  from  side  to  side.  In 
claim  3  a  joint  is  used  whereby  the  discharge  pipe  is  connected  with  * 
the  telescopic  section  so  as  to  allow  the  excavator  to  swing  from 
side  to  side  with  relation  thereto.  In  all  the  other  claims,  except  in 
8  and  9,  a  joint  or  hinge  connection  is  described  between  the  tele- 
scopic section  and  the  dredging  apparatus,  which  is  clearly  designed 
to  allow  the  dredge  boat,  with  an  excavator  forming  a  rigid  radius, 
to  swing  from  side  to  side  when  in  operatioo,  and  thus  hold  the 
excavator  to  its  work.  In  claim  3  the  fixed  point  around  which 
the  dredge  boat  and  excavator  swing,  as  a  rigid  radius,  is  secured 
by  anchoring  the  float  carrying  the  telescopic  section  by  means  of 
a  spud  or  pivot.  In  claim  4  a  guide  is  fixed  with  relation  to  the 
front  end  of  the  telescopic  section,  and  is  anchored  by  means  of  a 
spud  anchor  adapted  to  fit  said  guide  and  maintain  the  slidable  sec- 
tion in  line  with  the  main  pipe.  The  fixed  point  or  center  of  oscil- 
lation required  in  swinging  the  dredge  boat  and  excavator,  as  a 
rigid  radius,  is  secured  by  means  of  a  spud  anchor  in  the  guide.  In 
claim  6  this  mechanism  is  described  as  a  socket  formed  in  relation 
to  the  front  end  of  the  telescopic  section,  and  a  vertical  spud  anchor 
passing  through  it,  and  fixing  the  end  of  the  telescopic  section  with 
relation  to  the  pipe  line  of  which  it  forms  a  part,  and  a  structure 
hinged  and  turnable  about  said  spud  as  a  pivot  In  claim  10  the 
device  is  described  in  substantially  the  same  terms  as  in  claim  6. 
In  claim  11  an  anchor  is  not  mentioned,  but  the  center  of  oscilla- 
tion is  described  as  a  turning  joint  to  allow  the  excavator  to  swing 
from  side  to  side.  In  the  model  of  respondents'  dredging  apparatus 
exhibited  in  court,  the  method  of  operating  the  boat  was  clearly 
established  in  accordance  with  the  claims  of  the  Parker  patent. 
The  swinging  of  the  dredge  boat  and  excavator  as  a  rigid  radius 
is  secured  by  anchoring  the  front  end  of  the  float  carrying  the  tele- 
scopic section  by  means  of  a  spud  or  anchor,  and  in  the  connection 
between  the  discharge  pipe  on  the  dredge  boat  and  the  discharge 
pipe  on  the  flrmly-anchored  float  is  a  rotary  joint  in  the  pl]^  as 
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described  in  the  specifications,  which  permits  the  dredge  boat  to 
swing  from  side  to  side. 

Referring  now  to  patent  No.  318,860,  dated  May  26, 1885,  granted 
to  Bowers  for  the  art  of  dredging,  we  find  that  the  patent  office 
determined  that  he  was  the  inventor  of  an  improvement  in  the  art 
of  dredging;  and  in  claims  3  and  5  the  improvement  was  declared 
to  consist  in  oscillating  the  boat  on  a  contained  center,  thereby  mak- 
ing an  arc-shaped  cut  during  the  side  movement  of  the  boat,  sub- 
stantially as  described.  The  specifications  and  drawings  of  this 
patent  are  the  same  as  those  contained  in  patent  No.  318,859;  and 
whatever  may  be  the  objections  to  patent  No.  318,860,  on  the  ground 
that  it  describes  the  function  of  a  mechanism,  and  not  the  mechan- 
ism itself,  it  remains  a  fact  that  the  function  described  is  performed 
by  the  mechanism  of  patent  No.  318,859,  issued  to  the  complainant 
on  the  same  day,  and  that  both  patents  have  been  declared  valid 
by  the  decree  in  this  case.  In  patent  No.  318,859,  Bowers  incor- 
porated into  his  specification  this  declaration: 

'*I  do  not  herein  claim  the  method  of  oscillating  the  boat,  nor  of  raising, 
conveying,  and  diluting  the  spoils;  the  same  being  claimed  in  a  division  of  this 
application  filed  April  24,  1885." 

This  division  of  the  application  appears  to  have  been  in  accord- 
ance with  a  rule  which  prevailed  at  that  time  in  the  patent  office 
(Ex  parte  Blythe,  Dec.  Com.  Pat.  1885,  p.  82),  but  which  was  soon 
after  repealed  (Ex  parte  Young,  Id.  108;  Ex  parte  Herr,  Dec.  Com. 
Pat.  1887,  p.  105).  The  division  of  Bowers'  application  resulted  in 
the  patent  office  granting  to  Bowers  patent  No..  318,860,  for  the 
art  of  dredging.  Under  the  present  practice,  both  of  these  pat- 
ents would  be  consolidated  in  one  grant,  covering  the  entire  in- 
vention; but  the  two  patents  issued  under  the  practice  then  pre- 
vailing do  not,  by  reason  of  such  division,  diminish  any  of  Bowers' 
rights  under  the  law,  or  deprive  him  of  any  of  his  claims.  The  court 
is  therefore  not  at  liberty  in  this  proceeding  to  revise  the  decree  in 
this  case,  and,  in  accordance  with  that  decree,  the  means  and  the 
function  as  described  in  these  two  patents  constitute  the  invention 
which  the  complainant  is  entitled  to  have  protected  as  his  prop- 
erty. Whether  the  mechanism  of  respondents'  machine  infringes 
the  claims  of  complainant's  patent,  as  alleged,  depends,  then,  upon 
the  substantial  identity  of  the  means  employed,  the  functions  per- 
formed, and  the  effects  produced.  It  must  be  manifest,  even  to  a 
casual  observer,  that,  in  function  and  effect,  respondents'  machine 
is,  in  substance,  identical  with  that  of  the  complainant  in  swinging 
the  dredge  boat  from  side  to  side,  and  in  holding  the  excavator  to 
its  work  in  a  true  arc  path,  and  in  these  two  elements  are  found 
the  efficiency  of  respondents'  machine.  They  are  the  elements  that 
distinguished  complainant's  dredger  from  all  the  dredgers  that  had 
been  constructed  prior  to  his  invention,  and  gave  him  the  title  of  a 
pioneer  inventor.  They  are  also  the  elements  which  give  to  the 
respondents'  machine  an  advantage  over  all  others  except  that  of 
the  complainant,  and  bring  the  new  machine  into  active  and  direct 
competition  with  complainant's  invention. 

Wliether  the  means  employed  in  the  respondents'  mechanism  to 
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perform  the  fanction  and  secure  the  effect  produced  are  the  same 
as  that  of  the  complainant  is  a  more  difficult  question.  Some  doubt 
has  been  suggested  concerning  the  scope  of  the  claims  of  the  Parker 
patent  in  this  respect.  The  complainant  contends  that  the  claims 
of  the  respondents'  patent  do  not  cover  the  device  for  anchoring 
the  float  carrying  the  telescopic  section,  or  the  device  of  the  rotary 
joint  or  hinge  in  the  discharge  pipe  near  the  center  of  oscillation, 
which  permits  the  dredge  boat  to  swing  from  side  to  side.  But, 
after  carefully  considering  the  language  of  the  claims,  and  com- 
paring them  with  the  specifications  in  the  patent,  I  have  reached 
the  conclusion  that  they  were  intended  to  cover  these  devices,  as  a 
part  of  the  patentable  combination.  The  foundation  for  such  claims 
is  distinctly  provided  in  the  specifications,  where  the  object  of  the 
invention  is  set  forth  as  follows: 

"The  object  of  my  Inyention  is  to  provide  a  means  for  comiectlng  the  rigid 
conyeying  pipe  with  the  corresponding  rigid  connection  between  said  pipe 
and  the  digging  or  excavating  mechanism  in  such  a  manner  that  the  latter 
may  be  advanced  as  fast  as  the  necessities  of  the  work  require,  without  the 
employment  of  any  flexible  sections  in  the  conveying  pipe,  and  In  the  forma- 
tion of  a  swivel  Joint  between  the  two  rigid  pipe  sections,  which  will  allow 
that  portion  connecting  with  the  digging  apparatus  to  be  swung  in  an  arc  of 
a  circle  with  relation  to  said  joint,  so  as  to  excavate  to  any  desired  width." 

It  therefore  follows  that  the  fact  that  a  second  patent  was  issued 
with  such  claims  in  it  creates  let  presumption  of  lack  of  identity 
in  these  parts  of  the  two  machines.  But,  notwithstanding  this  pre- 
sumption, c|ui  the  claim  of  a  lack  of  identity  be  sustained  in  this 
case?  I  think  not.  In  the  first  place,  it  must  be  remembered  that 
Bowers  is  a  pioneer  inventor  with  respect  to  these  si>ecific  devices. 
It  was  so  determined  in  Bowers  v.  Von  Schmidt,  63  Fed.  572,  and 
that  decision  was  affirmed  in  the  circuit  court  of  appeals.  '25  C. 
C.  A.  323,  80  Fed.  121,  .48  U.  S.  App.  120.  It  was  declared  by  the 
circuit  court  of  appeals  that  Bowers  was  justly  entitled  to  be  re- 
garded as  standing  at  the  head  of  the  art,  with  respect  to  these  de- 
vices, and  to  a  broad  and  liberal  construction  of  his  claims  thereto. 
In  Bob.  Pat.  §  746,  the  law  on  this  subject  is  stated  in  the  follow- 
ing broad  terms: 

"A  pioneer  patent,  introducing  to  the  public  some  art  or  Instrument  entirely, 
new,  must  be  Interpreted  as  liberally  as  its  language  will  permit,  in  order 
to  protect  the  original  conception  in  its  widest  form,  notwithstanding  any  de- 
scription or  claim  for  specific  details  which  the  patent  may  contain." 

In  this  view  of  the  law  of  the  case,  how  can  the  court  limit  the 
complainant  to  a  dredge  boat  with  a  self-contained  pivot  forming 
the  center  of  oscillation  exactly  as  described  or  claimed?  He  is 
entitled  to  invoke  the  doctrine  of  equivalents,  and  be  protected 
against  any  device  which,  performing  the  same  functions  and  pro- 
ducing the  same  results,  adopts  the  same  idea  of  means.  What 
was  Bowers'  idea  of  the  means  to  perform  the  function  of  swinging 
the  dredge  boat  from  side  to  side  while  the  work  of  dredging  and 
discharging  the  dredged  material  through  pipes  was  in  continuous 
operation?  It  was  a  dredge  boat  having  a  self-contained  pivot 
forming  a  center  of  oscillation,  with  the  discharge  pipe  flexibly 
mounted  at  or  near  said  pivot.    What  was  Parker's  idea  of  the 
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means  to  perform  the  same  function  and  produce  the  same  result? 
It  was  a  pivot  on  the  float  at  the  rear  of  the  dredge  boat  carrying 
the  telescopic  section  of  discharge  pipe,  forming  a  center  of  oscilla- 
tion, with  the  discharge  pipe  flexibly  mounted  at  or  near  said  pivot. 
The  means  are  identical,  except  that  in  one  case  the  pivot  forming 
the  center  of  oscillation  is  on  the  dredge  boat,  and  in  the  other  it 
is  on  the  floating  section  immediately  in  the  rear  of  the  dredge  boat ; 
the  pivot  itself  performing  the  same  function  in  both  cases.  The 
substance  is  there,  although  the  form  is  diflferent.  Manifestly,  the 
second  device  is  the  equivalent  of  the  first. 

It  is  next  objected  on  the  part  of  the  respondents  that  the  pivot 
described  in  the  specifications  of  the  Bowers  patent  is  a  turntable 
and  two  spuds,  and  that  the  respondents'  dredger  has  no  such  pivot. 
The  self-contained  pivot  in  the  Bowers  patent  is  not  described  as 
a  turntable  with  two  spuds  in  any  of  the  <;laims  alleged  to  have  been 
infringed  in  this  proceeding.  But,  assuming  that  the  pivot  forming 
a  center  of  oscillation  is  described  and  limited  in  the  specifications, 
the  question  occurs,  what  sort  of  a  pivot  do  the  specifications  point 
out  and  describe  as  performing  this  function?  They  describe  a 
mechanism  for  performing  two  specified  functions:  (1)  A  turntable 
with  two  spuds,  wherein  the  latter,  advancing  alternately,  enable 
the  dredger  to  feed  forward;  (2)  this  turntable,  with  one  or  two 
spuds,  forming  a  single  center  of  oscillation,  as  a  pivot,  whereby 
the  dredger  swings  from  side  to  side  in  the  continuous  operation 
of  dredging.  The  pivot  must  necessarily  be  single,  tp  become  a 
center  of  oscillation.  If  there  are  two  spuds,  they  are  put  down 
through  a  turntable,  and  the  turntable  locked,  so  as  to  make  a 
single  pivot  or  center  of  oscillation.  The  spud  or  pivot  in  respond- 
ents' dredger  is  therefore  clearly  the  equivalent  of  the  spud  or  pivot 
described  in  the  Bowers  patent  for  performing  the  same  function. 
It  is  the  same  idea  of  means,  and  in  law  constitutes  an  infringe- 
ment. If  it^be  said  that  this  is  a  broad  and  liberal  interpretation 
of  the  claims  of  the  Bowers  patent,  the  answer  is  that,  whether 
broad  or  narrow,  liberal  or  illiberal,  the  law  of  this  case,  as  deter- 
mined by  the  circuit  court  of  appeals,  requires  this  court  "to  pro- 
tect the  original  conception  of  the  inventor  in  its  widest  form,  not- 
withstanding any  description  or  claim  for  specific  details  which 
the  patent  may  contain." 

As  the  complainant  does  not  appear  to  press  very  earnestly  the 
charge  of  infringement  of  claim  87  of  the  Bowers  patent  in  the  pse 
by  respondents  of  hauling  lines  attached  to  the  excavator  of  their 
dredger,  no  opinion  will  be  expressed  upon  that  feature  of  the  com- 
plaint. 

The  conclusion  reached  by  the  court  upon  a  careful  examination 
of  the  evidence  presented  upon  this  motion,  and  after  a  careful  con- 
sideration of  the  able  and  interesting  argument  of  counsel,  is  that 
respondents  have  been  guilty  of  infringing  claims  9,  11,  12,  and  13 
of  complainant's  patent  No.  318,859,  and  claims  3  and  5  of  com- 
plainant's patent  No.  318,860,  in  the  particulars  mentioned;  and 
while  it  would  have  been  more  agreeable  to  the  court  to  have  de- 
termined this  question  in  some  other  proceeding,  where  its  condu- 
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sions  could  be  reviewed  by  a  higher  court,  it  cannot  avoid  the  re- 
sponsibility of  awarding  judgment  upon  the  case  as  presented. 

The  punishment  to  be  inflicted  in  vindication  of  lie  court's  au- 
thority, and  for  the  purpose  of  securing  obedience  to  its  decree,  is 
also  an  embarrassing  responsibility,  under  the  f  ircumstances  of  this 
case.  But  the  respondents  are  alone  to  blame  for  the  position  in 
which  they  have  been  placed.  In  view  of  the  decisions  of  this 
court  and  -the  final  judgment  of  the  circuit  court  of  appeals  upon 
the  claims  of  the  Bowers  patent,  the  validity  of  some  of  the  claims 
of  the  Parker  patent,  under  which  respondents'  dredger  was  built, 
was  at  least  doubtful;  and  the  respondents  were  at  liberty  to  obtain 
the  opinion  of  this  court  upon  that  subject  in  advance,  by  a  mo- 
tion to  modify  the  decree  so  as  to  permit  the  use  of  the  new  ma- 
chine. They  elected  to  take  their  chances,  and  they  must  abide  by 
the  result.  The  law  applicable  to  this  aspect  of  the  case  is  stated 
by  Rob.  Pat.  §  1214,  in  the  following  language: 

"An  injunction,  whether  granted  on  an  ex  parte  or  a  contested  hearing,  or 
by  consent,  is  binding  on  the  defendant,  and  must  be  obeyed  until  rescinded 
by  the  court.  The  defendant  has  no  right  to  construe  it  for  himself, — ceasing 
to  use  what  he  imagines  Is  forbidden,  and  continuing  to  employ  the  residue, — 
but  must  desist  whoUy  from  the  practice  of  the  invention,  and,  if  he  needs 
•farther  instructions,  must  make  application  for  them  to  the  court.  He  cannot 
be  permitted  to  experiment  with  other  arts  or  instruments  to  see  how  nearly 
he  can  imitate  the  plaintiff's,  yet  stlU  escape  infringement;  and,  though  he  acts 
under  the  advice  of  counsel,  his  liability  to  punishment  for  disobedience  to 
the  injunction  will  not  be  diminished.  His  own  good  faith  affords  him  no  pro- 
tection, and,  while  the  court  may  consider  it  in  affixing  the  penalty  for  his  con- 
tempt, his  violation  of  the  injunction  is  complete  if  he  intends  to  do,  and 
actually  does,  the  act  which  it  prohibits,  however  fuUy  he  may  have  believed 
his  conduct  to  have  been  consistent  with  submission  to  its  terms." 

A  second  proceeding  having  been  instituted  against  the  respond- 
ents for  violating  the  x>erpetual  injunction  issued  upon  the  inter- 
locutory decree  entered  in  this  case,  I  will  proceed  to  consider  that 
charge.  In  the  first  case  the  respondents  were  using  a  dredger  in 
the  San  Joaquin  river,  in  this  state;  and  while  these  proceedings 
were  still  pending  the  respondents  began  work  on  a  dredging  con- 
tract at  South  San  Francisco,  for  the  Union  Iron  Works.  The  only 
change  made  in  the  machine  for  ihh  new  work  was  in  the  exca- 
vator. A  flat  excavator,  which  was  not  charged  to  be  an  infringe- 
ment of  complainant's  patent  in  the  first  case,  was  removed,  and 
a  rotary  excavator  substituted.  This  rotary  excavator  is  now  char- 
ged to  be  also  an  infringement  of  complainant's  invention  of  a  ro- 
tary excavator,  and  particularly  an  infringement  of  claims  10,  19, 
49,  51,  52,  53,  54,  55,  59,  62,  75,  and  87  of  patent  No.  318,859,  and 
claim  5  of  patent  No.  318,860.  After  respondents  had  completed 
the  contract  at  the  Union  Iron  Works,  they  obtained  a  contract  for 
dredging  at  Oakland,  from  Balfour,  Guthrie  &  Co.;  and  they  have 
proceeded  to  perform  that  contract  with  the  dredging  apparatus  in- 
volved in  the  first  charge,  with  the  substituted  rotary  excavator. 
In  this  proceeding  the  complaint  is  renewed  that  the  respondents 
have  continued  to  infringe  complainant's  patent  in  the  particular 
elements  charged  in  the  first  complaint,  and  the  questions  relating 
thereto  have  £dl  been  reargued.    What  has  already  been  said  upon 
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that  subject  will  apply  to  the  charge  as  renewed.  The  only  question 
remaining  to  be  determined  is,  therefore,  whether  the  rotary  exca- 
vator used  by  the  respondents  is  an  infringement  of  the  claims  of 
complainant's  patent  for  a  rotary  excavator.  In  claims  10,  13,  53, 
54,  and  59  of  complainant's  patent  No.  318,859,  the  rotary  excavator 
invented  by  Bowers  is  described  as  follows: 

"(10)  A  dredge  boat  having  a  self-contained  pivot  forming  a  center  of  hori- 
zontal oficillatlon,  with  devices  for  swinging  and  working  said  boat  upon  said 
pivot,  in  combination  with  a  suction  pipe,  exhausting  apparatus,  and  rotary 
excavator.*'  "(13)  In  a  dredging  machine  having  a  device  for  excavating 
from  side  to  side  of  the  cut,  a  discharge  pipe  extending  from  a  discharging 
apparatus  to  or  near  a  center  of  oscillation,  where  It  is  provided  with  a  hollow, 
flexible  Joint,  or  other  suitable  connection,  and  Is  prolonged  thence  to  a  place 
of  discharge."  "(53)  The  combination,  with  a  nourotatlve  suction  pipe,  of 
a  rotary  excavator  having  an  inward  deUvery  through  said  excavator.  (54) 
The  combination,  with  a  dredge  boat  and  nonrotative  suction  pipe,  of  a  rotary 
excHvator  having  an  Inward  delivery  through  said  excavator."  "(59)  A  rotary 
excavator  with  Inward  delivery,  In  combination  with  a  nonrotatlng  suction 
pipe  mounted  upon  strong  trunnions  or  equivalent  joints,  to  permit  the  exca- 
vator and  outer  end  of  the  suction  pipe  to  be  raised  and  lowered  to  suit  the 
depth  at  which  the  work  Is  progressing." 

Claim  5  of  patent  No.  318,860  is  as  follows: 

"(5)  The  described  method  of  dredging,  which  consists  In  oscillating  the 
dredge  boat  on  a  center,  and  by  such  oscillation  forcing  an  excavator  continu- 
ously sidewlse;  thus  making  an  arc-shaped  cut,  and  drawing  the  excavated 
material  inboard  by  suction." 

The  drawing  and  specifications  of  the  rotary  excavator  described 
in  patent  No.  318,859  are  set  out  in  the  report  of  the  case  of  Von 
Schmidt  v.  Bowers,  25  O.  C.  A.  323,  80  Fed.  123,  124,  135,  48  U.  & 
App.  124,  125,  127.  They  show  a  rotary  excavator  with  inward  de- 
livery through  itself,  in  combination  with  a  suction  pipe.  They  also 
show  the  arc-shaped  cuts  made  by  the  excavator  while  the  dredge 
swings  from  side  to  side  on  the  pivot  or  center  of  oscillation,  and 
devices  for  working  the  dredge  with  a  side  feed.  The  evidence  i^ows 
that  respondents'  excavator  is  rotary  in  action,  and  that  it  has  an 
inward  delivery  through  itself  in  combination  with  a  suction  pipe; 
that  it  performs  the  same  function  and  produces  the  same  effect  as 
complainant's  device.  The  only  question  here,  again,  is  whether  the 
mechanism  of  respondents'  excavator  employs  substantially  the  same 
means  as  the  complainant's  excavator  to  perform  the  same  function 
and  produce  the  same  effect.  The  defense  rests  mainly  upon  the 
claim  that  respondents'  excavator  is  constructed  upon  the  same  prin- 
ciple as  the  excavator  described  in  letters  patent  of  the  United  States, 
No.  185,600,  granted  to  Allexey  W.  Von  Schmidt  December  19,  1876, 
which,  it  was  admitted  in  Von  Schmidt  v.  Bowers,  supra,  was  not  an 
infringement  of  anything  patented  to  the  complainant.  That  exca- 
vator consisted  of  a  cutter  of  four  propeller-shaped  blades  at  the  end 
of  a  rotating  rod  at  the  bottom  of  the  suction  pipe.  This  cutter  was 
covered  by  a  hood,  and,  while  the  apparatus  was  constructed  to  move 
from  side  to  side,  it  is  plain  that  it  did  not  have  a  side  feed,  and 
could  not  be  worked  practically  as  a  side  cutter.  It  worked  down- 
wardly or  outwardly  in  the  direction  of  the  feed  of  the  propdler 
blades,  obeying  the  law  of  propeller  force  as  exemplified  in  the 
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thread  of  a  screw.  It  is  to  be  observed,  further,  that  the  circuit 
court  of  appeals,  in  Von  Schmidt  v.  Bowers,  had  this  very  question 
before  it,  and,  in  commenting  upon  the  dredging  apparatus  described 
in  patent  No.  185,600,  said,  "Its  excavator,  while  rotary,  consisted 
of  radiating  arms,  the  effect  of  which  was  the  exact  reverse  of  that 
of  inward  delivery."  The  respondents'  excavator,  like  that  of  the 
complainant,  is  without  a  hood,  and  the  cutter  blades  are  so  shaped 
and  adjusted  that  the  excavator  cuts  from  side  to  side  as  it  swings, 
making  an  arc-shaped  cut.  In  this  respect  it  is  as  nearly  the  means 
employed  to  perform  the  function  and  produce  the  effect  accom- 
plii^ed  by  complainant's  excavator  as  was  the  cutter  described  in 
letters  patent  No.  277,179,  granted  to  Von  Schmidt  May  8,  1883,  for 
"an  excavating  curved  rotating  plow  for  submarine  work,"  and  the 
cutter  described  in  letters  patent  No.  306,368,  granted  to  Von  Schmidt 
on  October  7, 1884,  for  "improvements  in  rotary  plows  for  submarine 
work,"  declared  by  the  circuit  court  of  appeals  to  be  infringements 
of  complainant's  invention,  in  Von  Schmidt  v.  Bowers,  supra. 

It  is  further  objected  that  the  respondents'  excavator  has  not  the 
"inward  delivery"  that  is  claimed  to  be  the  characteristic  of  the 
Bowers  excavator.  The  objection  is  based  upon  the  difference  in  the 
shape  and  arrangement  of  the  cutting  blades.  It  is  contended  on  the 
part  of  the  i^espondent.that  the  cutting  blades  of  the  Bowers  exca- 
vator are  so  shaped  and  arranged  that  they  force  the  dtedged 
material  into  or  towards  the  suction  pipe,  and  that  this  inward  de- 
livery is  the  effect,  or  the  principal  effect,  of  the  mechanism  of  the 
cutter  itself,  independent  of  the  action  of  the  current  of  water  drawn 
into  the  suction  pipe,  and  that  the  cutting  blades  of  respondents'  ex- 
cavator or  cutter,  like  the  cutting  blades  in  the  excavator  described 
in  patent  No.  185,600,  have  no  forcing  effect  upon  the  dredged  ma- 
terial to  drive  it  inward  towards  the  suction  pipe,  and  that  therefore 
respondents'  excavator  does  not  have  the  "inward  delivery"  pos- 
sessed by  the  Bowers  excavator.  The  answer  to  this  objection  is 
that  "inward  delivery"  is  not  confined  by  the  claims  to  the  action  of 
the  cutter  blades,  and  the  opinion  of  Judge  Ross,  speaking  for  the 
circuit  court  of  appeals,  in  Von  Schmidt  v.  Bowers,  does  not  so  de- 
clare. This  is  what  he  says  upon  that  subject:  "The  clear  meaning 
of  a  claim  to  an  excavator  having  inward  delivery,  or  with  inward 
delivery  through  itself,  is  an  excavator  so  constructed  as  to  produce 
an  inward  delivery."  How  produce  inward  delivery?  By  the  shape 
of  the  cutters?  The  court  does  not  say  so.  It  says  merely  that 
the  excavator  must  be  so  constructed  as  to  produce  inward  delivery, 
or  with  inward  delivery  through  itself.  The  excavator  here  referred 
to  is  clearly  the  entire  apparatus,  composed  of  cutters,  frame,  and 
suction  pipe;  and  when  these,  acting  together,  produce  "inward  de- 
livery" through  the  excavator,  the  mechanism  is  within  the  descrip- 
tion contained  in  the  claim,  whether  the  force  driving  the  dredged 
material  inward  is  the  equally  combined  action  of  the  blades  and  the 
inflowing  current  of  water,  or  less  of  one  than  the  other.  The  idea 
of  means  is  the  cutting  and  severing  of  the  material  from  its  place,  and 
the  drawing  of  this  material  into  the  suction  pipe,  and  this  idea  of 
means  the  patent  office  has  declared  to  be  an  invention.    How,  then, 
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can  the  force  of  the  suction  pipe  and  cutter  be  divided,  and  by  distri- 
bution eliminate  the  idea  of  means?  In  my  judgment,  the  distinc- 
tion contended  for  in  the  interpretation  of  this  claim  is  more  refined 
than  real  or  substantial. 

The  affidavits  of  several  expert  witnesses  have  been  introduced  in 
evidence  upon  this  motion,  on  the  part  of  the  respondents,  in  which 
it  is  alleged  that  the  rotary  excavator  in  respondents'  dredger  is  the 
same  in  principle  as  that  described  in  the  Von  Schmidt  patent.  No. 
185,600.  But  these  opinions  cannot  prevail  against  the  views  already 
expressed  by  the  circuit  court  of  appeals  as  to  the  mechanical  prin- 
ciples involved  in  that  excavator;  and  (accepting,  as  I  must,  those 
views  as  binding  upon  this  court)  I  must  hold  that  respondents'  ex- 
cavator is  not  constructed  upon  the  principle  of  that  machine,  and  that 
it  is  an  infringement  upon  complainant's  patent  No.  318,859,  and  par- 
ticularly claims  10,  13,  53,  54,  and  59,  and  upon  claim  5  of  patent  No. 
318,860.  In  the  opinion  of  the  court,  the  respondents  have  had  less 
excuse  for  using  this  excavator  than  they  had  in  using  the  pivot  or 
center  of  oscillation  described  in  the  Parker  patent.  No  effort  was 
made  to  obtain  the  opinion  of  the  court  as  to  whether  this  excavator 
was  within  the  scope  of  the  injunction  or  not,  and  not  even  the  advice 
of  counsel  was  sought  upon  the  subject.  Their  attitude  is  inex- 
cusable, and  their  conduct  evidence  of  bad  faith.  They  must  obey 
the  injunction  until  it  has  been  dissolved  or  modified.  The  judgment 
of  the  court  is  that  the  respondents  have  been  guilty  of  contempt  of 
court,  as  charged  in  the  first  complaint;  that  they  pay  a  fine  of  f200, 
and  pay  the  complainant  the  costs  of  this  proceeding,  to  be  taxed  by 
the  clerk,  including  flOO  as  counsel  fee;  and  that  the  respondent 
John  Hackett  be  imprisoned  until  the  fine  and  costs  are  paid,  not 
to  exceed  30  days.  It  is  also  the  judgment  of  the  court  that  the  re- 
spondents have  been  guilty  of  contempt  of  court  as  charged  in  the 
second  complaint;  that  they  pay  a  fine  of  f300,  and  pay  the  complain- 
ant the  costs  of  this  proceeding,  to  be  taxed  by  the  clerk,  including 
f  100  as  counsel  fee;  and  that  the  respondent  John  Hackett  be  impris- 
oned until  the  fine  and  costs  are  paid,  not  to  exceed  60  days. 


NATIONAL  HOLLOW  BRAKE  BEAM  CO.  et  al.  v.  INTERCHANaBABLB 

BRA.KE  BEAM  00. 

(Circuit  Court,  B.  D.  Missouri,  E.  D.    January  24,  1900.) 

No.  4,047. 

1.  Patents— Anticipation— Car  Brakes. 

The  Westlnghouse  patent,  No.  345,008,  for  a  car  brake,  claim  6,  the 
principal  feature  of  which  is  the  location  of  a  slot  for  the  reception  of  a 
brake  lever  in  the  strut  between  the  compression  member  and  the  tension 
member  of  a  trussed  brake  beam,  was  so  fully  anticipated  in  the  prior 
art  as  to  deprive  it  of  patentable  noTclty. 

2,  Same— Limitation  of  Claims  by  Amendment— Estoppel. 

Where  a  patentee  has  limited  his  claim  by  amendment  after  rejectment 
by  the  patent  ofQce,  he  cannot  be  heard  to  contend  that  the  claim  allowed 
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has  the  breadth  of  the  claim  rejected,  but  must  be  held  to  have  abandoned 
or  surrendered  to  the  public  the  broad  original  claim,  except  as  modified. 

8.  Same— Construction  op  Claims— Improvemekts  on  Old  Devices. 

A  patent  to  one  who  has  merely  made  an  improvement  on  devices  that 
perform  the  same  function  before  and  after  the  improvement  should  be 
limited,  by  a  strict  construction,  to  the  very  improvement  described  and 
claimed,  or  mere  colorable  evasions  of  It,  so  as  to  leave  the  unappro- 
priated field  open  to  other  improvers. 
4  Bamb— Car  Brakes. 

The  Hein  patent.  No.  361,000,  for  a  brake  beam  for  railway  cars,  claim 
2,  which  covers  "the  combination  in  a  brake  beam  of  a  hollow  beam,  a 
strut,  and  plugs  or  caps,  8,  and  a  truss  rod,  3,  which  extends  through  the 
caps,  8,'^  if  disclosing  patentable  novels,  is  so  limited  by  the  prior  art, 
and  by  amendment  in  the  patent  office,  as  to  require  a  very  narrow  con- 
struction, confiDing  it,  as  to  the  caps  employed,  to  the  particular  construc- 
tion of  "caps,  8,"  as  shown  by  the  drawings.  As  so  limited,  held  not  in- 
fringed. 

6.  Same— Patentability— Function  of  a  Machine. 

The  function  of  a  machine  or  the  result  produced  by  Its  operation  are 
not  patentable. 
6L  Same— Car  Brakes.  . 

The  Hein  patent,  No.  480,194,  for  a  brake  beam,  claims  1,  2,  and  7,  the 
essential  feature  of  which  is  a  camber  given  to  the  compression  member 
of  a  trussed  brake  beam  by  screwing  up  the  nuts  on  the  ends  of  the 
tension  member,  so  as  to  spring  the  beam  from  a  straight  line  and  retair 
it  in  that  position,  is  void;  the  production  and  maintenance  of  such  camber 
being  merely  a  function  or  operative  effect  of  the  mechanism,  which  was  it- 
self old  and  well  known  in  the  art,  and  therefore  not  patentable.  Such 
claims  were  also  anticipated  by  the  Westlnghouse  patent.  No.  149,902,  and 
the  previous  Hein  patent,  No.  361,009. 

7.  Same. 

Claims  3  and  4  of  such  patent,  which  relate  chiefly  to  a  notch  in  the 
end  of  a  tubular  brake  beam  to  engage  with  a  lug  on  the  inside  of  the 
socket  of  the  brake  head,  for  the  purpose  of  holding  the  latter  in  place, 
and  preventing  it  from  rotating  on  the  beam,  is  void  for  want  of  patenta- 
ble novelty. 
&  Same. 

Claims  5,  6,  and  8  of  said  patent,  in  so  far  as  they  cover  brake  heads 
having  cup-shaped  recesses  for  the  insertion  of  the  end  of  the  brake  beam, 
are  limited  by  the  proceedings  in  the  patent  office,  and  the  amendments 
there  made,  to  recesses  or  sockets  with  a  closed  end,  to  prevent  the  slid- 
ing of  the  brake  head  along  the  beam,  and  are  not  infringed  by  a  brake 
head  with  an  open  socket,  and  held  in  place  by  other  means. 

9.  Same— Anticipation. 

A  device  which  is  an  infringement,  if  later  than  a  patent,  constitutes  an 
anticipation,  if  earlier. 

10.  Same— Patentable  Invention. 

The  construction  of  lugs  or  projections  on  the  inside  of  the  flanges  of  a 
clamp,  to  hold  them  at  the  required  distance  apart,  when  drawn  together 
by  a  bolt  passing  through  them,  so  as  to  prevent  them  from  binding  upon 
a  chain,  which  passes  between  them,  does  not  involve  patentable  inven- 
tion. 

11.  Same — Invention— Clamp  for  Brake  Beams. 

The  Roblschung  patent,  No.  430,755,  for  a  clamp  for  brake  beams,  claim 
2,  is  void  for  lack  of  patentable  invention. 
19l  Same— Infringement. 

The  Robiscbung  patent.  No.  466,984,  for  a  brake  beam,  claims  1  and  2, 
construed,  and  held  not  infringed. 
18.  Same— Invention— Extensive  Use. 

Extensive  use  of  a  patented  article  is  strong  proof  of  utility,  but  not  of 
Invention,  and  is  entitled  to  consideration,  on  that  issue,  only  in  doubtful 
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This  was  a  suit  in  equity  for  infringement  of  various  patents  re- 
lating to  car  brakes.    On  final  hearing. 

Paul  Bakewell  and  F.  W.  Ritter,  Jr.,  for  complainants. 
Noble  &  Shields  and  Geo.  S.  Payson,  for  defendant 

ADAMS,  District  Judge.  This  is  an  action  for  infringement  of 
the  following  letters  patent  of  the  United  States:  No.  345,093, 
granted  to  George  Westinghouse,  Jr.,  July  6,  1886;  No.  361,009, 
granted  to  Phillip  Hein,  April  12,  1887;  No.  430,755,  granted  to 
Henry  B.  Robischung,  June  24,  1890;  No.  .480,194,  granted  to  Phil- 
lip Hein,  August  2,  1892;  and  No.  466,984,  granted  to  Henry  B. 
Robischung,  January  12,  1892.  There  are  several  claims  in  each  of 
these  patents,  but  complainants,  in  the  present  suit,  rely  upon  cer- 
tain of  the  clainis  only,  which  will  be  specified  as  each  of  the  pat- 
ents is  taken  up  for  consideration. 

The  complainants*  title  to  the  patents,  while  put  in  issue  by  the 
pleadings,  is  not  assailed  in  argument,  and  wUl  therefore  be  as- 
sumed to  be  as  stated  in  their  bill.  The  defenses  are,  in  substance, 
want  of  patentable  invention,  want  of  novelty  or  anticipation,  and 
noninfringement. 

There  are  so  many  claims  involved  in  the  determination  of  this 
controversy  that  it  seems  to  me  proper  to  take  them  up  for  a  sep- 
arate consideration,  in  the  order  above  chronologically  stated. 

The  first  one  is  the  patent  of  George  Westinghouse,  Jr.,  No.  345,- 
093,  dated  July  6, 1886.  The  sixth  claim  of  this  patent,  which  alone 
is  now  relied  upon  by  the  complainants,  is  as  follows: 

"In  a  brake  beam,  the  combination,  substantiaUy  as  set  forth,  of  a  tie  bar, 
a  double-inclined  truss  bar,  and  an  interposed  king  post  or  strut,  having  a  slot 
for  the  reception  of  a  brake  lever  between  the  tie  bar  and  the  truss  bar." 

The  particular  novelty  contended  for  in  this  claim  is  the  location 
of  a  slot  for  the  reception  of  a  brake  lever  in  the  strut  between  the 
compression  member  and  the  tension  member  of  a  trussed  brake 
beam. 

The  first  defense  to  this  claim  is  that  its  device  lacks  novelty. 
Several  patents  and  one  publication  are  pleaded  as  anticipations  of 
this  claim.  They  are  as  follows:  The  Wellington  patent.  No.  145,- 
605,  granted  December  16, 1873;  the  Westinghouse  patent,  No.  149,- 
902,  granted  April  21,  1874;  the  second  Westinghouse  patent,  No. 
243,416,  granted  June  28,  1881;  and  the  publication  or  drawing 
found  in  the  Car  Builders'  Dictionary,  published  in  1879,  on  page 
488. 

The  first  two  of  these  patents  show  a  slot  in  a  strut  not  between 
the  compression  and  tension  members  of  the  brake  beam,  but  at  the 
end  of  the  strut  outside  of  the  tension  member.  The  slot,  and  bolt 
running  through  it,  as  shown  in  these  two  patents,  are  obviously  in- 
tended to  serve  the  purpose,  and  perform  the  function,  of  a  fulcrum 
for  operating  a  brake  lever,  by  means  of  which  power  is  applied 
to  the  brake  beam.  It  would  seem  that  the  location  of  this  slot  in 
the  same  post  or  strut  between  the  compression  and  tension  mem 
bers,  as  shown  in  the  sixth  claim  of  the  patent  now  under  consid- 
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eration,  instead  of  outaide  of  one  of  them,  would  be  but  a  question 
of  common  mechanical  expediency;  but,  if  this  were  doubtful,  it 
seems  to  be  made  clear  by  reference  to  the  second  Westinghouse 
patent  pleaded  as  an  anticipation,  No.  243,416.  This  last  patent 
shows  that  the  location  of  the  slot  in  the  strut  between  the  mem- 
bers, instead  of  at  the  end  of  one  of  them,  was  then  a  familiar 
mechanical  device.  It  is  true  that  patent  shows  a  provision  for 
bolting  the  brake  lever  to  the  side  of  the  strut,  but  the  other  two 
patents,  namely,  the  Wellington  and  first  Westinghouse  patents, 
already  considered,  had,  eight  years  before  the  granting  of  the  sec- 
ond Westinghouse  patent,  taught  the  use  of  a  slot  in  the  strut.  A 
mechanic  engaged  in  the  construction  of  brake  beams,  therefore, 
had  before  him,  in  1886,  the  date  of  the  application  for  the  patent 
in  suit,  both  features  of  the  former  art,  namely,  the  use  of  the  slot 
in  the  end  of  the  strut  as  the  place  for  locating  the  fulcrum  bolt 
of  the  brake  lever,  and  also  the  insertion  of  a  bolt  through  the 
strut,  between  the  compression  and  tension  members,  to  serve  as 
such  fulcrum.  It  is  claimed  that  this  last-mentioned  device  is  the 
mechanical  equivalent  of  the  device  of  the  patent,  because,  accord- 
ing to  it,  the  brake  lever  straddles  the  strut,  instead  of  having  the 
strut  straddle  the  lever,  as  in  the  patent.  But,  whether  this  be 
correct  or  not,  the  prior  art,  as  shown  in  these  prior  patents,  was 
such,  in  my  opinion,  as  to  very  persuasively,  if  not  irresistibly,  lead 
mechanical  skill  and  ingenuity  to  the  very  device  of  the  patent  in 
suit  The  patentee  had  a  problem  before  him,  and  that  was,  how 
and  where  to  apply  the  brake  lever.  He  knew,  by  the  instruction 
of  the  prior  patents,  that  it  had  been  applied  in  a  slot  at  the  end 
of  the  strut.  He  also  knew  that  it  had  been  applied  on  the  out- 
side of  the  strut,  between  the  compression  and  tension  members,  by 
the  use  of  a  bolt,  bolting  the  brake  to  the  strut,  and  thereby  afford- 
ing it  a  fulcrum.  He  was  thereby  necessarily  taught  that  a  slot 
had  been  used  in  which  to  locate  the  fulcrum  of  the  lever,  and  he 
had  also  been  taught  that  this  fulcrum  had  been  located  between 
the  members.  It  does  not  seem  to  me  to  require  any  inventive  skill 
to  apply  this  information  in  the  way  and  manner  done  in  claim  6 
of  the  patent  in  controversy,  by  locating  a  slot  for  the  introduction 
of  the  brake  lever  between  the  members.  Not  only  so,  but  the  prior 
publication  in  the  Car  Builders'  Dictionary  of  1879  plainly  discloses 
the  slot  in  the  strut,  between  the  compression  and  tension  mem- 
bers, practically  as  called  for  in  the  sixth  claim  of  the  patent  in 
suit.  The  diagram  found  in  this  dictionary  presents  to  the  eye 
very  clearly  the  employment  of  the  slot  exactly  as  the  same  is  called 
for  in  claim  6  of  the  patent.  I  therefore  conclude  that  the  device 
now  under  consideration  is  so  fully  anticipated  in  the  prior  art  as 
to  devest  it  of  all  patentable  novelty. 

The  foregoing  conclusion  renders  unnecessary  any  consideration 
of  the  voluminous  evidence  relating  to  prior  use,  relied  upon  by  the 
defendant  in  this  case. 

The  next  patent,  in  order  of  time,  is  the  Hein  patent,  No.  361,- 
009,  the  second  claim  of  which  is  alleged  to  be  infringed  by  the 
defendant.    This  claim  is  as  follows: 
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"The  combination  In  a  brake  beam  of  a  hollow  beam,  a  strut,  end  plugs  or 
caps,  8,  and  a  truss  rod,  3,  which  extends  through  the  caps,  8,  and  is  provided 
^ith  nuts,  substantially  as  and  for  the  purposes  specified." 

When  this  patent  was  originally  applied  for,  the  patentee  claimed 
broadly  as  follows:  (1)  A  hollow  metallic  brake  beam;  (2)  the  com- 
bination with  a  hollow  metallic  brake  beam  of  a  truss  rod  and  strnt; 
(3)  the  combination  with  a  hollow  metallic  brake  beam  of  a  trass 
rod  and  end  caps.  It  must  be  observed  from  the  foregoing  that  the 
claim,  as  originally  made,  was  very  broad,  with  respect  to  end  caps; 
in  fact,  the  combination,  as  first  claimed,  contemplated  any  kind  of 
an  end  cap.  The  patent  office,  referring  to  Westinghouse  patent, 
]SPo.  142,600,  of  September  9,  1873,  and  Hedrick  patent.  No.  322,099, 
of  July  14,  1885,  refused  to  grant  the  patent,  deciding  that  the  in- 
vention was  substantially  anticipated  by  the  references  made.  Aft- 
er argument  by  the  attorney  of  the  patentee,  the  same  claims,  with 
slight  modifications,  were  again  submitted  for  reconsideration. 
The  patent  office,  after  citing  Westinghouse  patent,  No.  345,093,  of 
July  6, 1886,  and  Eddy  Patent,  No.  176,522,  as  additional  references, 
again  refused  the  patent.  Afterwards,  the  patentee  amended  his 
claims,  canceling  the  first,  second,  and  third  claims  above  referred 
to,  and  substituted,  in  lieu  thereof,  claim  2  of  the  patent  as  now 
sued  on,  which,  as  already  seen,  calls  for  a  combination  in  a  brake 
beam  of  a  hollow  beam,  a  strut,  and  end  plugs  or  caps,  8.  As  I 
construe  this  action  of  the  department,  it  is  the  equivalent  of  say- 
ing that  a  combination  of  the  hollow  metallic  brake  beam  with  a 
truss  rod  and  end  caps,  generally,  was  not,  in  the  light  of  the  art 
as  it  then  existed,  patentable.  The  patentee,  instead  of  appealing 
from  the  decision  of  the  examiner,  acquiesced  therein,  and  amend- 
ed his  claims  so  as  to  limit  the  same  to  a  combination  of  a  truss 
beam  with  the  peculiar  plugs  or  caps  marked  "8"  in  the  drawings, 
and  it  is  this  combination  to  which  the  complainants  are  entitled, 
under  the  second  claim  of  their  patent,  and  nothing  else. 

It  seems  unnecessary  to  cite  any  authorities  to  the  proposition 
that  when  the  patentee  limits  his  claim,  after  rejection  by  the  pat- 
tent  oflflce,  he  cannot  be  heard  to  contend  that  the  claim  allowed 
has  the  breadth  of  the  claim  rejected,  or  that  he  is  entitled  to  such 
construction  of  his  allowed  claim  as  would  be  the  equivalent  of  his 
rejected  claim.  He  has  voluntarily  acquiesced  in  a  limitation,  and 
must  be  held  to  have  abandoned  or  surrendered  to  the  public  the 
broad  original  claim,  except  as  modified  by  the  amended  and  al- 
lowed claim.  Roemer  v.  Peddie,  132  U.  S.  313,  10  Sup.  Ct.  98,  33 
L.  Ed.  382,  and  cases  cited;  Brill  v.  Car  Co.,  33  O.  C.  A.  213,  90 
Fed.  666. 

Again,  this  claim  is  for  an  improvement  in  brake  beams  for  rail- 
way cars.  Constructions  involving  all  the  elements  of  claim  2,  ex- 
cept possibly  the  particular  end  plugs,  8,  were  old  and  well  known 
at  the  time  the  application  was  filed.  Such  was  the  statement  of 
the  patent  office  at  the  time  it  rejected  the  original  claims.  The  pat- 
ent now  under  consideration  is  one  of  the  many  steps  taken  in  the 
development  of  the  modern  brake  beam.  The  inventive  genius  of 
many  persons  had  been,  and  thereafter  continued  to  be,  employed 
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in  this  field  of  invention.  End  caps  of  certain  kinds  and  descrip- 
tions had  been  before  that  time  resorted  to  for  the  purpose  of  tight- 
ening or  making  fast  the  tension  rod.  Under  such  circumstances, 
each  inventor  ought,  in  my  opinion,  to  be  limited  to  his  own  par- 
ticular improvement,  and  the  doctrine  of  equivalents,  if  applied  at 
all,  should  be  strictly  construed,  so  as  to  fairly  give  the  patentee 
the  full  benefit  of  his  own  invention,  without  depriving  other  gen- 
iuses engaged  in  the  same  general  line  of  invention  of  the  rewards 
of  their  own  discoveries.  Judge  Sanborn,  in  the  case  of  P.  H.  Mur- 
phy Mfg.  Co.  V.  Excelsior  Car-Roof  Co.,  22  C.  C.  A.  658,  76  Fed.  965, 
speaking  on  this  general  subject,  says: 

'The  claims  and  specifications  of  every  patent  must  be  read  and  construed 
in  the  light  of  a  knowledge  of  the  state  of  the  art  when  it  was  issued.  A  pat- 
ent to  the  original  inventor  of  a  machine  or  construction,  which  first  performs 
a  useful  function,  protects  him  against  all  machines  and  constructions  that  per- 
form the  same  function  by  equivalent  mechanical  devices.  But  a  patent  to 
one  who  has  simply  made  a  slight  improvement  on  devices  that  perform  the 
same  function  before  and  after  the  improvement  is  protected  against  those 
only  which  use  the  very  improvement  he  describes  and  claims,  or  mere  color- 
able evasions  of  it." 

In  the  case  of  Machine  Co.  v.  Hanes  (C.  C.)  70  Fed.  859,  an  ex- 
pression is  found  which  meets  my  approval,  as  follows: 

•1  am  of  opinion  that  well-settled  principles  of  law,  reason,  and  common 
justice  require  that  mere  Improvers  In  combinations  of  old  elements  and  in- 
gredients should  be  limited  by  a  strict  construction  of  their  descriptive  claims 
and  specifications,  so  as  to  leave  the  unappropriated  field  of  art  open  to  other 
improvers,  that  they  may  be  encouraged  to  exercise  their  Industry  and  in- 
venttve  genius." 

In  the  light  of  these  considerations,  the  particular  invention  of 
claim  2  of  the  Hein  patent  must  be  considered.  The  end  plug  or 
cap  there  called  for  is  of  peculiar  construction,  rendered  necessary 
by  reason  of  the  fact  that  the  two  ends  of  the  tension  rod  pierce 
the  extremities  of  the  beam  or  compression  member  at  an  angle, 
and  require  a  cap  or  plug  of  a  beveled  or  triangular  character, 
through  which  the  ends  of  the  rod  may  pass  obliquely,  and  be  made 
fast  by  nuts  seated  on  the  ends  of  the  rod.  This  end  plug  or  cap 
is  provided  with  a  circular  recess  and  shoulder,  so  as  to  enter  for  a 
short  distance  into  the  end  of  the  hollow  beam,  and  fit  closely  there, 
much  like  the  cork  enters  the  neck  of  a  bottle.  This  end  cap  or 
plug,  too,  is  provided  on  its  outer  surface  with  a  recess  for  the  nut, 
so  that  the  nut,  when  screwed  up,  is  partially  below  its  outer  sur- 
face. It  is  this  particular  plug-like  cap,  made  in  one  solid  piece, 
with  the  truss  rod  extending  through  it,  provided  with  a  nut,  as 
already  described,  which  constitutes  the  end  plug  or  cap,  8,  of  the 
claim.  The  defendant's  device  is  also  a  cap  necessarily  constructed 
so  as  to  accommodate  the  entrance  of  the  rod  through  the  end  of 
the  hollow  beam  obliquely,  into  and  through  the  cap,  there  to  be 
made  fast  by  a  nut  seated  upon  the  outer  surface  of  the  washer. 
The  purpose  or  function  to  be  accomplished  by  the  two  devices  is 
obviously  tbe  same,  but  the  defendant's  cap  lacks  the  circular  recess 
and  shoulder  which  allows  its  introduction  into  the  end  of  the  hol- 
low beam.  In  addition  to  this,  there  is  no  recessed  nut  seat  cor- 
responding to  that  in  the  combination  of  the  claim  of  the  Hein  pat- 
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eDt,  under  consideration.  The  only  nut  seat  of  the  defendant's  con- 
struction is  the  ordinary  inclined  washer,  which,  I  believe,  was 
well  known  in  the  art  long  before  the  plug  for  the  Hein  patent  was 
made.  It  thus  appears*  that  there  is,  at  least,  a  substantial  differ- 
ence between  the  defendant's  construction  and  the  device  of  claim 
2  of  the  Hein  patent.  This  claim  of  the  Hein  patent  calls  for  the 
particular  end  plug  or  cap  which  I  have  already  described,  and  des- 
ignates it  as  the  one  shown  in  the  drawings  of  the  patent  by  the 
figure  "8."  This,  being  a  combination  patent  for  an  improvement 
on  old  devices  that  perform  substantially  the  same  function,  must 
be  restricted  and  confined  to  the  specific  combination  described  in 
claim  2,  as  indicated  not  only  by  the  words  employed,  but  by  the 
figures  of  reference  in  the  drawings,  to  which  reference  is  particu- 
larly made,  and  each  element  specifically  pointed  out  in  either  of 
these  ways  is  an  essential  part  of  the  combination.  Knapp  v.  Morss, 
150  U.  S.  221,  14  Sup.  Ot.  81,  37  L.  Ed.  1059,  and  cases  there  cited. 
In  this  last-mentioned  case  the  court  gives,  as  a  reaaon  for  the  rule 
just  announced,  one  which  is  entirely  apposite  to  the  case  in  hand, 
namely:  'Tor,  if  not  so  restricted  by  the  letters  of  reference,  the 
effect  would  be  to  make  the  claim  co-extensive  with  what  was  re- 
jected in  the  patent  office."  It  is  stated  in  the  case  of  P.  H.  Mur- 
phy Mfg.  Co.  V.  Excelsior  Car-Roof  Co.,  supra,  that  the  unquestion- 
ed rule  is  "that  the  absence  from  a  device  or  construction  that  is 
alleged  to  Infringe  of  a  single  essential  element  of  a  patentable 
combination  of  old  elements  is  fatal  to  the  claim  of  infringement." 
Applying  these  well-established  rules,  I  am  constrained  to  hold  that 
if  the  second  claim  of  the  Hein  patent  is  valid, — as  to  which  I  need 
express  no  opinion, — the  limitations  imposed  upon  it  by  the  pro- 
ceedings in  the  patent  office  narrow  the  claim  to  the  specific  device 
called  for,  as  already  seen,  and,  so  narrowed,  the  defendant's  device 
does  not  infringe.  See  Sargent  v.  Lock  Co.,  114  U.  S.  63,  5  Sup. 
Ct.  1021,  29  L.  Ed.  67. 

Strenuous  contention  was  made  by  counsel  for  the  defendant  that 
the  prior  art,  as  developed  by  the  evidence  in  this  case,  so  shows 
the  particular  combination  of  claim  2  of  the  Hein  patent  as  to  rob 
it  of  all  patentable  novelty;  but  it  is  unnecessary  to  pass  upon  this 
contention,  under  the  view  taken  on  the  issue  of  infringement.  It 
may,  however,  be  confidently  said  that  the  prior  art,  added  to  the 
result  of  the  proceedings  in  the  patent  office,  already  referred  to, 
subject  claim  2  of  the  Hein  patent  to  a  very  narrow  and  limited 
construction,  and,  so  treated,  the  defendant  must  be  held  not  to  in- 
fringe. 

The  second  Hein  patent.  No.  480,lft4,  dated  August  2,  1892,  will 
next  be  considered.  This  patent  has  eight  claims,  all  of  which  are 
alleged  to  be  infringed  by  the  defendant.  Of  these,  the  most  im- 
portant are  those  relating  to  the  production  and  maintenance  of 
camber  in  a  trussed  brake  beam.  This  invention — that  is,  camber 
— is  said  to  reside  in  the  first,  second,  and  seventh  claims  of  the 
patent.    These  are  as  follows: 

"(1)  A  metallic  brake  beam,  consisting  of  a  compression  member,  a  tension 
member,  and  an  interposed  strut,  the  compression  member  havlne|i  camber. 

Digitized  by  LjOOQIC 


NATIONAL  H.  BRAKE  B.  00.  V.  INTERCHANGEABLE  BRAKE  B.  CO.      765 

and  the  beam  stmctnre  containing  means  of  adjustment,  wheteby  the  camber 
of  the  compression  member  is  pnSuced,  and  the  resiliency  of  the  beam  made 
available. 

"(2)  A  metallic  brake  beam,  consisting  of  a  hollow  compression  member,  a 
tension  member,  and  an  interposed  strut,  the  compression  member  having  a 
camber,  and  the  beam  structure  containing  means  of  adjustment,  whereby  the 
camber  of  the  compression  member  is  produced,  and  the  resiliency  of  the  beam 
made  available/' 

'•(7)  In  a  trussed  brake  beam,  the  combination  of  a  tension  member,  having 
threaded  ends  and  nuts  therefor,  a  strut,  and  a  cambered  compression  member, 
which  maintains  the  tension  of  the  parts,  and  prevents  the  rotation  of  the 
nuts,  substantially  as  specified." 

A  careful  reading  of  these  claims,  with  t^e  specifications  of  the 
patent,  discloses  that  the  alleged  invention  consists  of  so  combin- 
ing, in  a  then  well-known  trussed  brake  beam,  a  compression  mem- 
ber, a  tension  member,  and  a  strut  as  thereby — that  is,  by  means  of 
adjusting  these  elements — to  produce  and  maintain  a  camber  of  the 
compression  member  or  beam  proper  of  the  brake.  The  camber 
here  referred  to  is  a  bending  or  springing  of  the  beam,  and  the 
means  here  referred  to  ar^  screwing  up  the  nuts  on  the  ends  of  the 
tension  member;  or,  as  stated  in  the  specifications,  "when  the  parts 
are  put  together  t^^e  nuts,  ff',  are  tightened  up,  so  as  to  draw  the 
brake  beam  from  the  straight  line  indicated  by  dotted  lines  to  the 
shape  shown  in  full  lines.  This  gives  the  desired  camber  to  the 
brake  beam."  The  testimony  of  all  the  witnesses,  as  also  the  pro- 
ceedings in  the  patent  office,  confirms  the  manifest  meaning  of  the 
patent  itself,  namely,  that  the  camber  or  resilient  spring  of  the  pat- 
ent is  produced  by  means  found  in  the  beam  itself.  The  patent,  ' 
therefore,  is  not  for  camber,  abstractly  considered,  but  for  that  par- 
ticular camber  produced  and  maintained  by  means  of  the  tension 
rod  co-acting  with  the  other  elements  of  the  combination,  in  the 
way  and  manner  already  referred  to,  by  tightening  up  the  nuts,  as 
shown  in  the  specification,  and  as  testified  to  by  Mr.  Leigh,  com- 
plainants' expert,  in  defining  the  adjustable  camber  of  the  patent. 
He  says  it  is  '^a  bending  or  arching  of  the  compression  member,  and 
produced  by  means  of  the  threaded  ends  of  the  tension  rod  and  the 
nuts."  A  noticeable  feature  of  the  patent  is  that  it  nowhere  de- 
scribes the  object  to  be  obtained  or  purpose  to  be  served  by  the 
camber  of  the  patent.  This  omission  is  of  no  significance  in  itself, 
as,  without  doubt,  the  patentee,  if  the  patent  is  valid,  may  employ 
the  camber  for  any  purpose  for  which  it  may  be  properly  utilized. 
But  this  omission  may  be  of  some  value  in  interpreting  the  true 
meaning  of  the  patent.  Notwithstanding  the  silence  of  the  pat- 
ent on  this  point,  it  appears  from  the  evidence  that  the  function  of 
the  camber  is  to  create  a  continuing,  constant,  elastic  resiliency  and 
firmness  in  the  beam,  so  that,  by  its  tendency  to  spring  back  to  its 
normal  condition  in  a  straight  line,  the  nuts  at  the  ends  of  the  ten- 
sion member  are  always  kept  tight,  and  their  loosening,  occasioned 
by  the  dangling  of  the  brake  beam  while  not  in  action,  is  prevent- 
ed. In  other  words,  the  constant  acting  resiliency  of  the  beam,  cre- 
ated by  the  camber,  serves  "to  preserve  the  beam,  and  keep  it  from 
loosening  up  and  deterioration,  while  not  in  action,  and  keeps  it 
always  ready  for  sudden  emergencies  and  effectual  service.    Anoth- 
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er  result  of  this  camber  in  the  beam  is  said  to  be  that  it  offers  a 
ready  expediency  for  coning  the  face  of  the  brake  shoe  to  the  tread 
of  the  wheel,  it  is  said  that  the  tendency  of  the  shoe,  when  the 
beam  is  in  action,  is  to  crowd  into  the  throat  of  the  wheel,  and 
thereby  greatly  lessen  the  frictional  area  of  the  shoe  and  wheel 
tread,  and  that  by  the  bend  or  camber  of  the  beam,  as  called  for  by 
the  patent,  the  face  of  the  shoe  is  brought  to  operate  at  a  right 
angle  against  the  oblique  surface  of  the  tread  of  the  wheel  as  usual- 
ly constracted,  and  that  thereby  more  effectual  work  is  done  in 
braking  than  would  be  done  if  the  shoe  operated  against  the  tread 
of  the  wheel  obliquely.  These  results,  however  excellent  in  their 
character,  manifestly  and  obviously  flow  from  the  arching  or  cam- 
bering of  the  beam, — ^so  obviously,"  in  fact,  that  even  the  patentee 
did  not  deem  it  necessary  to  describe  them;  so  obviously,  indeed, 
that  any  person  familiar  with  mechanical  action  or  the  laws  of  force 
would  readily  see  and  appreciate  them.  It  is  axiomatic  that  the 
axis  of  the  shoe,  when  brought  by  the  bending  process  into  parallel- 
ism with  the  oblique  surface  of  the  tresfd  of  the  wheel,  renders  it 
physically  certain  that  the  shoe,  applied  at  a  right  angle  to  the  axis, 
will  bear  evenly  and  uniformly  on  the  oblique  surface.  It  is  also 
very  plain  that  the  constant  reacting  effect  or  resiliency  of  a  spring 
or  arched  bow  tends,  by  the  pressure  of  the  nuts  on  the  thread,  to 
tighten  nuts,  when  they  are  employed  to  maintain  the  spring  or 
arch. 

Considering  these  things,  it  seems  to  me  that  the  patentability  of 
the  invention  under  *  consideration  is  not  at  all  affected  by  these 
obvious  uses  which  the  camber,  when  created,  actually  served.  The 
question  then  is  whether  the  production  of  camber,  in  and  of  itself, 
by  the  means  described  in  the  claims  under  consideration,  irre- 
spective of  the  obvious  undescribed  uses  which  it  was  afterwards 
made  to  serve,  is  patentable.  The  defendants  say:  First,  this 
camber  is  nothing  but  a  result  or  function  of  a  machine,  and  for 
this  reason,  alone,  is  not  patentable;  second,  that  the  prior  art 
shows  the  particular  camber  of  the  patent,  and  therefore  that  it  is 
not  novel. 

Referring  to  the  first  of  these  defenses,  it  can  be  confidently  as- 
sumed from  the  evidence  that  the  machine  or  parts  combined  in 
the  three  claims  under  consideration,  namely,  the  compression  mem- 
ber, the  tension  member,  and  the  strut,  co-operating  with  the  nuts, 
as  described  in  the  specification  and  as  claimed  in  the  seventh  claim, 
are  each,  separately  and  as  there  combined,  old  and  well  recognized 
in  the  prior  art.  It  cannot  be  disputed  that  these  elements  and 
this  combination  had  been  employed  long  before  in  the  art  of  brake- 
beam  construction  and  other  analogous  branches  of  industry,  and 
that  they  had  been  so  employed  for  the  special  purpose  of  construct- 
ing a  trussed  brake  beam,  and  maintaining:  its  integrity  as  such 
and  its  eflSciency  in  action.  It  is  not  necessary  to  refer  to  any  other 
patent  for  a  full  corroboration  of  this  statement  than  the  first  Hein 
patent.  No.  361,009,  of  date  April  12,  1887,  already  considered.  In 
the  device  of  that  patent  are  found  all  these  elements  co-acting  for 
the  purposes  stated. 
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For  the  purpose  of  disposing  of  the  question  raised  by  this  first 
defense,  it  may  be  conceded,  whatever  be  the  actual  fact,  that  prior 
to  the  patent  in  suit  the  nuts  had  never  been  so  tightened  up  as  to 
produce  the  resilient  arch  or  camber  of  the  patent  With  these  as- 
sumed facts  in  view,  and  jvith  the  further  fact  abundantly  estab- 
lished, by  the  specification  of  the  patent  and  the  evidence  of  both 
complainants'  and  defendant's  witnesses,  that  the  resiliency  or  cam- 
ber in  question  is  produced  by  the  tightening  of  the  nuts  on  the  end 
of  the  tension  rod,  as  found  in  this  old  combination,  the  question 
for  solution  is  whether  the  camber  or  resiliency  thus  produced  is  so 
a  result  of  the  operation  of  a  machine  or  so  a  function  of  a  ma* 
chine  as  fn  and  of  itself  to  be  nonpatentable. 

The  leading  case  on  the  subject  of  patentability  of  a  result  of  opera- 
tion or  function  is  Corning  v.  Burden,  15  How,  252, 16  L.  Ed.  683.  In 
that  case,  while  discussing  the  difference  between  a  process  patent 
and  a  machine  patent,  the  court  lays  down  the  rule  that  "a  man  can- 
not have  a  patent  for  the  function  or  abstract  effect  of  a  machine,  but 
only  for  the  means  which  produce  it," 

In  the  case  of  Burr  v.  Duryee,  1  Wall.  531, 17  L.  Ed.  650,  the  court, 
in  construing  the  patent  act,  says: 

••We  find  here  do  authority  to  grant  a  patent  for  a  principle  or  a  mode  of 
operation  or  an  idea  or  any  other  abstraction.  A  machine  is  a  concrete  thing, 
consisting  of  parts  or  of  certain  devices  and  combination  of  devices.  The 
'principle'  of  a  machine  is  properly  defined  to  be  its  mode  of  operation,  or 
that,  peculiar  condition  of  devices  which  distinguish  it  from  other  machines,  A 
machine  Is  not  a  principle  or  an  idea.  •  •  •  Because  the  law  requires  a 
patentee  to  explain  the  mode  of  operation  of  his  peculiar  machine,  which  dis- 
tinguishes it  from  others,  it  does  not  authorize  a  patent  for  a  mode  of  opera- 
tion, as  exhibited  In  a  machine." 

In  Fuller  v.  Yentzer,  94  U,  S.  288,  24  L.  Ed.  103,  the  supreme  court 
says: 

"Patents  for  a  machine  wiU  not  be  sustained  if  the  claim  is  for  a  result,  the 
established  rule  being  that  the  invention,  if  any,  within  the  meaning  of  the 
patent  act,  consists  in  the  means  or  apparatus  by  which  the  result  is  ob- 
tained,'and  not  merely  in  the  mode  of  operation,  independent  of  the  mechanical 
devices  employed." 

In  the  case  of  Locomotive  Works  v.  Medart,  158  U.  S.  68,  15  Sup, 
Ct.  745,  39  L.  Ed.  899,  the  court,  after  considering  many  cases  involv- 
ing the  question  what  is  and  what  is  not  patentable,  stating  generally 
that  the  operation  or  function  of  a  machine  is  not  patentable,  con- 
cludes its  opinion  by  saying: 

"Medart  [the  patentee]  may  or  may  not  have  been  entitled  to  a  patent  for 
the  machinery  employed  in  the  manufacture  of  the  belt  pulleys  in  question, 
but  he  certainly  was  not  entitled  to  a  patent  for  the  function  of  such  machine, 
nor  to  the  completed  pulley,  which  differed  from  the  prior  ones  only  in  its 
superior  workmanship." 

In  the  case  of  Westinghouse  v.  Power-Brake  Co.,  170  U.  S,  537,  18 
Sup.  Ct.  707,  42  L.  Ed.  1136,  after'  reviewing  the  cases  already  cited 
and  many  others,  the  supreme  court  states  as  its  conclusion  as  follows: 

"These  cases  assume,  although  they  do  not  expressly  decide,  that  a  process, 
to  be  patentable,  must  involve  a  chemical  or  other  similar  elemental  action,  and 
it  may  be  still  regarded  as  an  open  question  whether  the  patentability  of  pro- 
cesses extends  beyond  this  class  of  Inventions.    Where  the  process  is  simply 
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the  fanctlon  or  operative  effect  of  a  machine,  the  above  cases  are  conclasive 
against  Its  patentability." 

The  question  now  is  whether  the  production  of  the  camber  of  the 
patent  is  a  function  op  operative  effect  of  a  machine,  within  the  rule 
so  laid  down  by  the  supreme  court.  I  have  given  the  testimony  of 
the  witnesses  on  this  vital  point  my  most  careful  and  exhaustive  con- 
sideration, and  am  unable  to  reach  any  other  conclusion  than  that 
the  camber  of  the  patent  is  nothing  else  than  the  effect  of  the  opera- 
tion or  the  working  of  the  machine  made  up  of  the  elements  of  the 
claims.  The  defendant's  expert  testimony  is  to  this  effect,  and  Mr. 
Cloud,  one  of  the  complainants'  experts,  admits  that  his  understand- 
ing is  that  the  "camber,"  in  the  sense  the  complainant  uses  the  term, 
is  a  result  or  condition.  And  how  can  it  be  otherwise?  The  machine 
is  operated  solely  by  tightening  up  the  nuts,  and,  in  the  language  of 
the  patent,  *^this  gives  Qie  desired  camber  to  the  brake  beam."  This 
camber,  then,  is  nothing  else  than  the  operative  effect  of  the  machine, 
and  is  not  patentable. 

But  it  is  contended  that  claim  7  calls  for  the  maintenance  of  the 
camber  as  well  as  its  production.  But  the  maintenance,  in  my  opin- 
ion, is  the  result  of  operating  the  machine  by  screwing  up  the  nuts, 
the  same  as  its  production  is  such  result.  The  same  force  whjch  pro- 
duces the  camber,  when  continued,  maintains  it.  This  force  is  the 
resilient  tendency  of  the  beam,  which  holds  the  nut  in  place  by  main- 
taining a  constant  pressure  against  the  threads  on  the  ends  of  the 
tension  rod. 

The  foregoing  conclusion  effectually  disposes  of  the  camber  claims 
of  the  second  Hein  patent,  but,  as  much  evidence  has  been  taken  and 
elaborate  arguments  made  on  the  defense  of  want  of  novelty,  I  deem 
it  proper  to  briefly  express  the  views  of  the  court  on  this  feature  of 
the  case.  The  prior  art,  undoubtedly,  shows  all  the  physical  elements 
of  the  camber  claim.  The  patent  itself  recognizes  the  prior  existence 
and  employment  of  camber,  in  the  art  of  brake-beam  construction. 
The  patentee  says: 

"I  have  been  aware  that  a  brake-beam  structure  consisting  of  a  beam,  a 
truss  rod,  and  interposed  strut,  the  beam  having  a  bend  or  camber  produced  by 
the  act  of  the  metal  in  the  act  of  forming  the  camber,  and  prior  to  the  welding 
of  the  parts  forming  the  truss,  is  not  broadly  novel." 

This  admission  is  sufficient  to  meet  any  broad  claim  to  any  and 
all  camber.  The  history  of  this  patent,  as  shown  by  the  file  wrapper, 
shows  how  this  admission  was  brought  about.  In  his  first  and  subse- 
quently amended  claims  the  patentee  sought  to  cover  (1)  a  beam  with 
any  camber;  (2)  a  trussed  beam  with  any  camber;  (3)  a  hollow  trussed 
beam  with  any  camber;  (4)  a  beam  with  a  camber  produced  by  ten- 
sion, generally.  All  of  these  claims  were  rejected,  because  old,  and 
the  rejection  was  acquiesced  in  by  the  patentee.  The  camber  claims, 
when  and  as  finally  allowed  by  the  patent  office,  were  for  a  particular 
limited  kind  of  camber,  namely,  that  produced  and  maintained  by 
means  within  the  beam.  Even  as  so  limited,  the  allowance  of  the 
camber  claims  was  seriously  contested  and  refused,  by  both  the  ex- 
aminer and  the  board  of  examiners  in  chief.  The  commissioner  of 
patents,  on  an  appeal  to  him,  reversed  the  board  of  examiners  in 
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chief,  for  reasons  which  he  did  not  state,  and  which  do  not  appear  in 
the  history  of  the  patent.  The  original  examiner  and  the  board  of 
examiners  in  chief  based  their  refusal  to  allow  these  claims,  as  finally 
allowed,  principally  on  two  former  patents,  which  are  now  cited  and 
relied  npon  by  defendants  as  anticipations  of  the  device  of  the  camber 
claims.  These  patents  are  the  Westinghouse  patent,  No.  149,902,  and 
the  first  Hein  patent.  No.  361.009,  already  considered.  The  Westing- 
house  patent,  so  rdied  upon,  was  for  an  improvement  in  railway 
brake  beams,  and  claimed  distinctly  all  the  physical  elements  of  the 
patent  in  suit,  namely:  "(1)  A  brake  beam  consisting  of  the  bar,  B, 
boxes,  D,  tension  rods,  a,  and  post,  b,  combined  substantially  as  de- 
scribed.'' The  device  of  this  claim,  as  shown  in  the  drawings,  is 
plainly  a  trussed  brake  beam,  like  that  of  the  patent  in  suit,  except 
that  bar,  B,  which  is  the  compression  member,  is  made  of  wood,  in- 
stead of  iron,  and  the  tension  rods  are  two,  instead  of  one,  as  in  the 
patent.  The  post,  b,  is  the  strut  of  the  patent  in  suit,  to  all  essential 
purposes.  The  description  of  the  patent  shows  the  use  of  nuts  to 
tighten  up  the  tension  rods  (the  same  function  as  is  perfqrmed  by 
them  in  the  patent  in  suit),  and  says:  '^his  tightening  may  be 
carried  so  far  as  to  give  the  bar,  B,  a  slight  crown  or  arch,  as  shown 
in  Pig.  1."  By  reference  to  Fig.  1  of  the  drawings,  there  appears 
to  be  an  arched  beam.  True,  there  is  no  description  of  the  function 
to  be  served  by  crowning  or  arching  the  beam  in  this  patent  (neither 
is  there  in  the  patent  in  suit),  doubtless,  as  already  explained,  because 
its  benefits  arising  from  the  resiliency  of  the  arch,  in  the  way  of 
stiffening  and  tightening  the  structure,  were  palpable.  It  seems  to 
me  that  the  camber  of  the  patent  in  suit  is  undoubtedly  described  in 
this  Westinghouse  patent,  and  that,  too,  in  substantially  the  same  lan- 
guage as  is  employed  in  the  patent  in  suit.  It  is  said  in  the  West- 
inghouse patent,  substantially,  that  tightening  up  the  tension  rods 
holds  the  bar,  B  (corresponding  to  the  compression  member  of  the 
device  in  question),  securely  in  the  proper  place,  and  this  tightening, 
namely,  of  the  tension  rods,  "may  be  carried  so  far  as  to  give  the  bar, 
B,  a  slight  crown  or  arch,  as  shown  in  Fig.  1."  The  description  of  the 
patent  in  suit  says,  substantially,  that  on  the  ends  of  the  tension  rods 
are  placed  nuts,  ff',  and,  when  the  parts  are  put  together,  the  nuts,  ff', 
are  tightened  up,  and  the  camber  results.  The  tightening  of  the 
nuts,  of  course,  is  a  way  of  tightening  the  tension  rods  on  whose  ends 
they  appear,  and  by  such  tightening  the  rods  are  shortened  or  tight- 
ened. Exactly  what  is  said  in  the  Westinghouse  patent  will  result 
in  the  "crown"  or  "arch,"  which  qre  synonyms  for  "camber."  For 
the  purpose  of  showing  whether  the  camber  of  the  patent  appears  in 
the  Westinghouse  patent,  it  is  immaterial  how  or  by  what  mechanism 
the  tension  rods  are  tightened.  The  only  thing  now  to  be  ascertained 
is  whether  the  Westinghouse  patent  shows  the  camber  produced  by 
the  tightening  of  the  tension  rods,  however  this  tightening  may  be 
brought  about,  provided  only  that  it  be  brought  about  by  means  in- 
herent within  the  structure  itself. 

But  it  is  said  this  Westinghouse  camber  is  useless,  unapprecia* 
ble,  and  impracticable,  because  the  beam  is  made  of  wood,  and  is 
not  susceptible  of  much  arching,  or  of  permanent  continuancjs^in 
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the  arched  or  cambered  condition.  I  do  not  deem  it  necessary  to 
enter  into  any  extended  consideration  of  the  evidence  on  this  point 
It  is  somewhat  conflicting,  bnt  it  clearly  shows  that  the  Westing- 
hoiise  wooden  beam  may  be  cambered — in  fact,  it  was  actually  cam- 
bered to  a  very  appreciable  degree  in  my  presence  at  the  hearing 
of  this  case — by  the  process  of  tightening  up  the  nuts  which  con- 
trolled and  tightened  the  tension  rods.  It  is  also  a  practicable 
beam,  and  is  used  today  by  one  or  more  large  raUroad  systems  in  the 
operation  and  running  of  their  trains.  I  have  no  doubt  the  hol- 
low iron  beam  is  a  better  beam,  but  its  superiority  is  not  per  se 
invention;  it  is  only  the  result  of  workmanship,  or,  possibly,  of 
choice  of  material. 

In  my  opinion,  the  Westinghouse  patent  so  taught  and  described 
the  camber  of  the  patent  in  suit  that  any  skilled  mechanic,  follow- 
ing its  teachings,  could  have  produced  it.  This,  in  my  opinion,  is 
so,  irrespective  of  the  first  Hein  patent  of  April  12, 1887;  but,  when 
the  instruction  of  the  Westinghouse  patent  is  considered  in  the 
light  of  the  first  Hein  patent,  it  scarcely  admits  of  a  doubt  that  the 
camber  of  the  patent  in  suit  is  not  only  vaguely  suggested  (as  ad- 
mitted by  counsel  for  complainants),  but  clearly  and  distinctly 
taught,  and  that,  too,  with  all  the  means  requisite  for  its  production 
and  maintenance. 

The  first  Hein  patent,  as  already  seen,  calls  for  the  same  hollow 
metallic  beam,  the  same  strut,  the  same  tension  rod,  and  the  same 
nuts  (so  far  as  their  operation  on  the  tension  rods  acts)  as  are  caUed 
for  in  the  patent  in  suit.  The  first  Hein  patent,  therefore,  contains 
all  the  elements  of  the  three  claims  now  under  consideration,  and 
thus,  potentially,  the  production  of  the  camber  in  question.  Ac- 
cordingly, it  is  clear  that  the  first  Hein  patent  is  a  full  anticipation 
of  the  patent  in  suit,  if  I  am  correct  in  holding,  as  already  indicat- 
ed, that  the  function  or  operative  effect  of  a  machine  is  not  patent- 
able. If  I  am  incorrect  in  this  holding,  it  certainly  appears,  and 
Hein  must  conclusively  be  presumed  to  have  known,  that  in  his 
own  first  patent  there  were  all  of  the  physical  elements  of  the  pat- 
ent in  suit,  and  all  the  energies  operant  therein  requisite  and  nec- 
essary for  the  production  and  maintenance  of  the  camber  in  ques- 
tion. Assume,  now,  all  these  elements  to  be  properly  assembled,  as 
shown  in  the  first  Hein  patent,  which  has  a  more  elastic  metallic 
beam  than  that  found  in  the  Westinghouse  patent,  and  therefore  in 
itself  suggestive  of  bending;  assume,  also,  what  the  record  con- 
clusively shows,  that  camber,  per  se,  was  old  at  the  date  of  the 
application  for  the  patent  in  suit;  and  assume,  further,  which  I 
think  may  be  fairly  done,  that  the  uses  of  camber  were  so  obvious 
as  not  to  require  description  in  the  patent:  and  then  add  to  these 
assumptions  the  instructions  or  teachings  of  the  Westinghouse  pat- 
ent, with  which  Hein  must  also  be  presumed  to  have  then  been 
familiar,  to  the  effect  that,  by  tightening  up  the  rods,  camber  could 
be  produced, — ^and  it  seems  to  me  that  the  facts  so  assumed  con- 
stitute information  ample,  full,  and  precise  enough  to  have  enabled 
any  person  skilled  in  the  art  to  which  that  information  relates  to 
readily  produce  and  maintain  the  camber  of  the  patent  intuit  witli- 
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out  the  exercise  of  any  inventive  faculty  whatsoever.  Such  being 
the  views  of  the  court,  it  is  unnecessary  to  refer  to  the  Preston  pat- 
ent, which,  if  applied  for  on  the  date  it  appears  to  have  been,  as 
shown  in  the  printed  patent  in  evidence,  would  be  a  material  cor-  • 
roboration  of  the  effect  already  given  to  the  prior  art.  But,  as 
complainants'  counsel  contend  that  there  is  no  sufficient  evidence  as 
to  when  the. patent  was  applied  for,  I  do  not  take  it  into  consid- 
eration. It  is  also  unnecessary  to  refer  to  the  many  other  patents 
pleaded  as  anticipations,  or  shown  in  evidence,  as  illustrating  the 
prior  art* 

On  the  whole  case,  I  am  abundantly  satisfied,  in  the  light  of  the 
art  as  it  existed  at  the  time  of  the  application  of  Hein  for  his  sec- 
ond patent,  that  no  patentable  novelty  is  involved  in  the  camber 
claims. 

The  third  and  fourth  claims  of  the  second  Hein  patent  are  now 
to  be  considered.    They  are  as  follows: 

"(3)  The  combination  with  a  trussed  tabular  brake  beam,  having  a  slot  for 
the  passage  of  the  truss  rod,  and  a  notch  for  the  reception  of  a  lug  on  the 
brake  head,  of  a  brake  head  having  a  cupped  recess  for  the  reception  of  the 
end  of  the  beam,  and  provided  with  a  lug  adapted  to  enter  the  recess  in  the 
end  of  the  beam,  as  set  forth. 

"(4)  The  combination  with  a  tubular  beam,  notched  at  its  end,  of  a  brake 
head  having  a  cupped  recess  or  socket,  with  a  lug  corresponding  to  the  notch 
in  the  end  of  the  tabular  beam,  as  set  forth." 

While  there  are  other  claims  in  the  combination,  found  espe- 
cially in  the  third  claim,  it  is  apparent  that  both  these  claims  re- 
late mainly  to  the  notch  and  lug  feature  of  the  brake  beam  in  ques- 
tion, or  to  that  arrangement  of  parts  which  prevents  the  rotation  of 
the  brake  head  upon  the  cylindrical  beam  to  which  it  is  attached. 
An  inspection  of  the  model  of  complainants'  beam  shows  a  shallow 
notch  in  the  periphery  of  the  hollow  beam  at  both  its  ends.  These 
ends,  so  notched,  are  inserted  in  a  thimble  or  cup-shaped  recess  or 
socket,  made  integral  with  the  brake  hesui,  and  in  this  way  it  is 
intended  to  provide  means  for  firmly  attaching  the  brake  head 
which  carries  the  shoe  to  the  beam.  It  being  necessary  that  the 
brake  head  should  be  firmly  attached  to  the  beam,  so  as  not  to 
rotate  upon  it,  a  lug  or  projection  is  placed  in  the  inside  of  the  cup- 
shaped  recess  or  socket  at  the  end  or  bottom  of  the  cup,  so  as  to 
engage  the  notch  in  the  periphery  of  the  beam,  when  driven  home. 
It  is  this  notch  and  this  lug,  intended  to  perform  this  function, 
namely,  to  prevent  the  rotation  of  the  brake  upon  the  cylindrical 
beam,  that  constitute  the  special  device  of  claims  3  and  4,  now  un- 
der consideration.  This  lug  and  engaging  notch  were  probably  old 
and  well-known  expedients  for  accomplishing  the  particular  purpose 
claimed  for  them  in  the  patent  in  suit,  Ions:  before  the  application 
for  this  patent;  at  least,  so  it  seems  to  me.  But,  if  they  were  then 
comparatively  new,  it  seems  to  me,  from  the  evidence  in  the  case, 
that  they  were  clearly  shown  in  the  drawings  of  the  first  Hein  pat- 
ent, already  considered.  It  is  true  they  are  located  in  those  draw- 
ings somewhat  differently  than  they  appear  in  the  device  of  the 
patent  in  suit,  but  that  there  are  notches  in  the  ends  of  the  beam 
of  that  patent,  intended  to  engage  lugs  in  each  of  the  caps  of4he      , 
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brake  heads,  and  that  the  co-action  of  these  elements  was  effectual 
to  prevent  the  rotation  of  the  brakes  upon  the  beam,  I  have  no 
doubt  These  elements  are  distinctly  shown  in  the  drawings  and  in 
•  the  model  produced  at  the  trial.  They  are  pointed  out  and  clearly 
defined  by  the  expert  witness  for  the  defendant,  and  very  equivo- 
cally, if  at  all,  denied  by  the  experts  of  the  complainants.  It  is  true 
the  function  to  be  performed  by  this  notch  and  lug  are  not  described 
in  terms  in  the  first  Hein  patent,  but  their  utility  seems  to  me  to 
be  so  obvious  that  their  appearance  in  the  drawings  necessarily  and 
quickly  discloses  it. 

The  defendant's  beam  does  not  show  the  exact  notch  of  the  com- 
plainants' device,  but  rather  the  notch  of  the  first  Hein  patent,  in 
this:  that  it  is  not  distinct  and  separate  from  the  slot  of  the  tension 
rod,  but  rather  a  continued  opening,  extended  from  the  point  where 
the  tension  rod  obliquely  enters  the  hollow  beam  to  the  end  of  the 
beam  itself;  the  end  of  the  slot  serving  the  same  purpose,  however, 
as  the  distinct  and  separate  shallow  notch  found  in  the  periphery 
of  the  beam  of  the  patent  in  suit.  Neither  is  the  defendant's  lug 
located  in  the  same  relative  position  in  the  cup  of  the  brake  head  as 
that  of  the  complainants.  It  more  nearly  resembles  the  lug  of  the 
first  Hein  patent  than,  that  of  the  patent  in  suit  The  complain- 
ants' device,  and  the  device  of  the  first  Hein'patent,  do  not  show 
exactly  the  same  construction  of  lugs  and  notches,  but  they  each, 
in  my  opinion,  show  the  equivalent  construction,  namely,  the  lug 
and  the  engaging  notch  or  slot,  and  each  employ  these  agencies  to 
accomplish  the  same  purpose,  in  substantially  the  same  way.  If, 
therefore,  the  defendant's  construction  is  an  infringement  of  com- 
plainants' patent,  the  first  Hein  patent  is  necessarily  an  anticipa- 
tion of  complainants'  device.  That  which  is  an  infringement,  if  lat- 
er, constitutes  an  anticipation,  if  earlier,  Knapp  v.  Morss,  150  U. 
S.  221, 14  Sup.  Ct  81,  37  L.  Ed.  105^. 

The  evidence  and  argumeht  of  counsel  have  taken  a  wide  range 
on  this  point,  and  many  other  considerations  are  called  to  the  at- 
tention of  the  court  which  might  dispose  of  these  third  and  fourth 
claims,  but  I  deem  it  unnecessary,  in  view  of  what  has  already  been 
said,  to  devote  any  more  time  to  their  consideration.  They  are,  in 
my  opinion,  in  so  far  as  they  relate  to  the  engaging  of  the  lug  and 
notch  to  prevent  rotation  of  the  brake  head  upon  the  beam,  void  for 
want  of  patentable  novelty.  If  any  special  daim  of  novelty  is  made 
for  the  provision  of  the  third  claim,  which  provides  for  the  per- 
foration of  the  beam  for  the  passage  of  the  truss  rod  into  it,  in  lieu 
of  having  a  continuous  slot  from  the  point  where  the  truss  rod  en- 
ters the  beam  to  the  end  of  the  beam,  it  is  enough  to  say  that  the 
defendant's  device  does  not  infringe  any  such  element  of  the  claim. 
The  other  element  of  claims  3  and  4,  namely,  the  cupped  recess  for 
the  reception  of  the  end  of  the  beam,  will  be  considered  in  connec- 
tion with  other  claims  of  the  patent   • 

The  next  and  only  remaining  claims  of  this  second  Hein  patent 
are  the  fifth,  sixth,  and  eighth.    They  are  as  follows: 

"(5)  A  trussed,  hollow,  or  tubular  brake  beam,  bavlng  a  camber,  and  having 
one  or  more  notches  at  its  ends,  in  combination  with  brake  heads  haying 
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copped-shaped  recesses,  inclined  bearings  and  one  or  more  projections,  and  the 
truss  rod,  passing  through  and  holding  said  heads  in  position. 

"(6)  A  trussed,  hollow,  or  tubular  brake  beam,  having  a  camber,  in  combina- 
tion with  brake  heads  having  cupped-shaped  recesses,  a  truss  rod  passing 
through  and  holding  said  heads  in  position,  and  the  inclined  bearings  for  sup- 
porting the  nuts  on  the  ends  on  the  truss  rod." 

"(8)  In  a  trussed  brake  beam,  the  combination  with  a  cambered  compres- 
sion member  of  brake  heads  having  cupped-shaped  recess  for  the  reception  of 
the  cambered  compression  member,  and  a  tension  rod,  substantially  as  and  for 
the  purposes  specified." 

Eliminating  from  these  claims  the  elements  found  in  other  claims 
already  disposed  of,  there  remains  in  them  substantially  one  feature 
only  for  further  consideration,  and  that  is  the  feature  of  the  cupped- 
shaped  recesses  or  sockets  for  the  insertion  of  the  ends  of  the  com- 
pression member  or  beam  into  the  brake  head.  These  claims,  also, 
in  so  far  as  they  involve  this  cupped-shaped  recess,  had  a  trouble- 
some experience  in  the  patent  office.  The  claims,  as  originally  filed, 
were  for  either  a  cupped-shaped  or  hollov^  socket.  As  so  claimed, 
they  were  rejected  on  references  to  which  I  need  not  now  refer, 
and  subsequently,  by  divers  changes,  the  claims  were  modified  and 
amended,  so  as  to  appear  as  now  found  in  the  claims  under  consider- 
ation. As  so  modified  and  amended,  they  were  again  rejected  by 
the  examiners  on  references  to  prior  patents,  and  afterwards  al- 
lowed on  appeal.  The  final  allowance  of  the  claims  was  made  aft- 
er argument  by  the  patentee's  attorney  showing,  among  other  things 
(what  is  quite  apparent  from  the  claims  themselves,  as  finally  al- 
lowed, and  the  descriptions  and  drawings  of  the  patent),  that  a 
cupped-shaped  recess,  as  here  claimed  and  allowed,  implies  a  bot- 
tom or  closed  end.  In  an  argument  made  September  30,  1889,  the 
attorney  for  the  patentee  declared  the  particular  advantage  or  func- 
tion of  a  construction  embodying  the  cupped-shaped  recess  of  the 
claims  in  question  to  be  that,  "by  reason  of  the  ends  of  the  recesses 
of  the  brake  heads  being  closed,  these  heads,  of  course,  cannot  slip 
or  be  drawn  along  the  beam."  In  an  argument  made  by  the  at- 
torney on  April  10, 1888^  he  states  that  the  citation  of  the  first  Hein 
patent  is  avoided  by  the  closed  ends  of  the  cup,  which  the  attor- 
ney says  Hein's  first  patent  did  not  show. 

Without  pursuing  the  argument  or  proceedings  in  the  patent 
office  further,  it  may  be  confidently  said,  as  a  result  of  the  evidence 
in  this  case,  that  the  hoUow  brake  head  or  recesses  generally,  as  first 
elauned,  were  iU)andoned  on  references  made  by  the  patent  office,  and 
that  a  Voluntary  limitation  was  accepted  by  the  patentee,  namely, 
a  cupped-shaped  recess  alone,  which  implies,  as  is  admitted,  a  bottom 
or  closed  end,  and  that  the  special  function  or  new  use  to  be  served 
by  the  device  of  the  claims  is  to  prevent  the  brake  heads  from  slipping 
or  being  drawn  inwardly  along  the  beam.  The  defendant's  device 
which  is  alleged  to  infringe  these  claims  is  one  in  which  the  recess 
for  the  brake  head  is  not  cupped  shaped, — ^that  is,  it  does  not  have 
the  closed  end,  but  is  simply  a  hollow  perforation,  just  big  enough  to 
permit  the  entry  of  the  cylindrical  end  of  the  beam,  with  no  obstacle 
like  the  closed  end  to  prevent  its  sliding  through  the  recess;  and  it 
is  urged  that  the  defendant  employs  a  device  consisting  of  a  cap 
and  washer  at  the  outer  open  end  of  the  recess,  through  which^the       t 
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end  of  the  tension  rod  extends  exactly  as  it  does  through  the  bottom 
of  the  cupped-shaped  recess  of  the  claims  in  question,  and  that  by  this 
device  the  same  function  is  discharged  as  that  which  results  from 
the  cupped-shaped  recess  of  the  claims;  in  other  words,  that  the  de- 
fendant's device  consists  merely  of  two  parts  instead  of  one,  as  in  the 
claims  of  the  patent  under  consideration,  and  is  therefore  the  me- 
chanical equivalent  of  the  device  of  such  claims.  It  is  urged  by  the 
complainants'  counsel,  and  many  authorities  are  cited  to  the  proposi- 
tion, that  infringement  is  not  avoided  by  simpler  making  in  two 
pieces  what  was  formerly  made  in  one  piece  only.  This  proposition 
cannot  be  denied,  provided  the  device  with  the  two  pieces  performs 
the  same  function  and  produces  the  Same  result  as  the  prior  one-piece 
device.  But  is  it  true  that  the  defendant's  device  performs  the  game 
function  as  the  device  of  the  claims  in  question?  I  think  not.  I  find 
nothing  in  the  defendant's  device,  apart  from  the  operation  of  the 
other  elements  of  the  tension  rod  and  nuts-  (which  are  not  now  in- 
volved), which  would  prevent  the  sliding  of  the  brake  head  inwardly 
along  the  beam.  Unless  tightened  up  by  the  tension  rod,  the  brake 
head  proper  can  slide  along  the  shaft  without  any  physical  interrup- 
tion by  the  cap  and  washer.  They  simply  separate — that  is,  the  cap 
and  washer  separate — ^from  the  end  of  the  tubular  beam,  while  in  the 
device  of  the  claims  it  is  physically  impossible  for  the  brake  head  to 
slide  inwardly  along  the  shaft  of  the  beam,  even  without  the  effective 
operation  of  the  tension  rod  and  nut.  The  resistance  of  the  bottom 
of  the  cupped-shaped  recess  or  socket  at  once  prevents  such  motion. 

But  whether  this  difference  of  function  or  result  exists  in  fact  or 
not,  it  cannot,  in  my  opinion,  be  now  questioned  by  the  complainants. 
They  are  estopped  ftrom  so  doing  by  the  enforced  amendment  of  their 
claims,  accepted  by  the  patentee,  which  limit  them  to  a  particular 
construction.  Brill  v.  Car  Co.,  33  C.  C.  A.  213,  90  Fed.  666,  and  cases 
cited.  They  are  also  estopped  from  so  doing  by  representations  made 
in  the  patent  office  to  secure  their  patent.  Their  patentee  secured  the 
grant  with  much  difficulty,  after  many  citations,  and  after  divers 
changes,  modifications,  and  amendments,  to  avoid  such  citations, 
and  then  only  upon  the  representation,  voluntarily  and  repeatedly 
made,  that  his  device,  the  socket  or  recess  of  the  brake  beam,  was 
made  in  one  piece,  and  so  made  with  closed  ends,  like  the  bottom  of  a 
cup,  in  order  that  it  might  not  slip  along  the  shaft  inwardly.  Under 
such  circumstances,  the  construction  of  the  patentee's  brake  head  in 
one  piece,  in  order  thereby  to  perform  the  particular  fonctions 
claimed,  is  a  self-imposed  limitation,  which  complainants  are  not  at 
liberty  to  question  or  disregard.  Westinghoude  v.  Power-Brake  Co., 
170  U.  S.  537-558, 18  Sup.  Ct.  707,  42  L.  Ed.  1136.  In  fact,  it  appears 
to  me  conclusively  from  the  proof  in  this  case  that,  if  the  complain- 
ants' invention  is  not  so  limited,  it  was  anticipated  by  several  of  the 
references  made  by  the  patent  office,  as  disclosed  by  the  file  wrapper. 

It  results  that,  conceding  to  the  complainants  the  full  benefit  of 
their  invention,  as  found  in  claims  5,  6,  and  8,  and  conceding  the 
validity  of  the  claims,  notwithstanding  the  strenuous  attack  upon 
their  patentability  made  by  the  defendant's  counsel,  the  defendant  is 
not  shown  to  have  infringed  either  one  of  them. 
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The  next  patent  for  consideration  is  No.  430,755,  granted  to  H.  B. 
Bobischung,  of  date  Jane  24,  1800.  Its  second  claim  only  is  alleged 
to  be  infringed  by  the  defendant.  It  is  as  follows:  "A  clamp  or 
yoke  having  flanges  provided  at  or  near  their  extremities  with  in- 
wardly projecting  lugs,  which  limit  the  closing  of  the  flanges,  sub- 
stantially as  and  for  the  purposes  specified."  This  claim  relates  to 
a  yoke  clasped  around  a  brake  beam,  with  extended  flanges,  through 
which  a  bolt  is  inserted  upon  which  to  hang  the  safety  chain.  In 
actual  use,  the  operating  nut  at  the  end  of  the  bolt  is  screwed  up, 
and  has  a  tendency  to  cause  the  flanges  tb  bind  or  rigidly  hold  the 
safety  chain,  and  to  cause  the  chain  itself,  when  so  rigidly  held  and 
subject  to  the  jolts  and  jars  of  service,  to  loosen  up  the  bolt.  The 
object  to  be  accomplished  was  to  so  regulate  and  control  the  tighten- 
ing of  the  bolt  as  to  always  permit  the  chain  to  hang  freely  over  it, 
unbound  by  the  flanges  of  the  clip.  To  accomplish  this  object,  lugs 
are  provided,  one  on  each  of  the  inner  sides  of  the  flanges,  at  their 
ends  below  the  bolt,  so  that,  in  the  process  of  tightening  up  the  bolt, 
the  lugs,  being  flrst  brought  into  contact,  interpose  effective  limits 
to  prevent  the  flanges  from  impinging  upon  or  binding  the  chain. 
This  is  all  plainly  disclosed  by  an  inspection  of  Fig.  5  of  the  drawings 
of  the  patent,  as  follows: 


The  figure  "3"  here  represents  the  lugs,  and  the  figure  "5"  repre- 
sents the  bolt  passing  through  the  flanges. 

There  is  no  pretense  that  "Sie  yoke,  flanges,  or  bolt  of  this  claim  are 
new,  or  that  tiie  purpose  served  by  them  is  new.  The  invention  of 
the  claim  consists  simply  in  the  intervention  of  these  lugs  at  the  end 
of  the  clip,  to  limit  the  effect  of  tightening  the  bolt,  and  thus  always 
keeping  the  flanges  sufficiently  apart  to  prevent  their  squeezing  the 
chain  hung  over  the  bolt.  The  question  is  whether  this  expedient 
rises  to  the  dignity  of  "invention,"  as  the  term  is  employed  in  the 
patent  law.  I  do  not  believe  that  every  little  expedient  resorted  to, 
not  in  an  abstruse  art  or  pioneer  invention,  but  in  ordinary  physics, 
for  the  purpose  of  more  effectually  applying  the  well-known  laws  of 
force,  should  be  easily  monopolized.  Without  any  consideration  of 
the  prior  art,  it  seems  to  me  that  the  employment  of  the  lugs  of  this 
patent  for  the  purpose  stated  was  a  suggestion  of  common  experience, 
and  so  obvious  and  appropriate  to  prevent  the  squeezing  of  the  safety 
chain  as  to  be  naturally  and  rationally  seized  upon  by  a  skilled  me- 
chanic at  all  familiar  with  the  requirements  of  railroad  service.  If  so, 
it  did  not  involve  invention.  Hollister  v.  Manufacturing  Co.,  113  U.  S. 
72,  5  Sup.  Ct.  717,  28  L.  Ed.  901.    Given  the  necessity  of  holdinajhe 
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flanges  apart,  so  as  not  to  squeeze  the  chain,  and  at  the  same  time 
keep  the  rod  over  which  the  chain  hangs  reasonably  tight;  can  any- 
thing be  more  obvions  than  to  interpose  some  solid  substance,  like 
lugs,  to  prevent  too  much  impingement?  I  think  not.  But,  when  the 
prior  art  is  considered,  we  are  not  left  to  the  sole  resort  of  obvious- 
ness. The  lugs  of  this  patent  are  shown  in  the  cant-hook  clip  in  evi- 
dence, and  the  mechanical  equivalent  of  the  lugs  is,  in  my  opinion, 
found  in  the  Preston  patent.  No.  369,383,  and  the  first  Hein  patent. 
No.  361,009.  In  these  patents  the  flanges  of  the  clip  are  prevented 
from  approaching  too  closely  together  by  the  interposition  of  the 
tension  rod,  located  so  as  to  pass  between  the  flanges  of  the  clip.  In 
my  opinion,  claim  2  of  this  patent  is  void  for  want  of  patentable 
invention  and  novelty. 

The  next  and  last  patent  requiring  consideration  in  this  case  is 
No,  466,984,  granted  to  H.  B.  Robischung,  of  date  January  12,  1892. 
The  first  and  second  claims  only  are  alleged  to  be  infringed.  They 
are  as  follows: 

"(1)  Id  a  cambered  trussed  brake  beam,  the  combination,  with  the  compres- 
sion member  and  tbe  strut  or  post,  of  an  Interposed  key  or  wedge,  substantially 
as  and  for  the  purposes  specified. 

"(2)  In  a  cambered  trussed  brake  beam,  the  combination,  with  the  compres- 
sion member,  of  a  strut  or  post  having  a  collar  for  the  compression  member, 
said  collar  provided  with  key  slots  and  a  key  or  wedge,  substantiaUy  as  and  for 
the  purposes  specified." 

The  first  claim,  it  is  noticed,  relates  exclusively  to  the  key  or 
wedge.  The  second  claim  relates  to  the  same  key  or  wedge, 
and  also  a  slot  in  the  collar  of  the  strut  for  the  insertion  of  the  key. 
The  invention  of  these  claims  may  therefore  be  considered  together. 
It  consists  in  providing  a  slot  for  the  insertion  of  a  wedge  in  the  collar 
of  the  strut  which  clasps  the  beam,  for  the  purpose  of  taking  up  the 
slack  between  the  collar  of  the  strut  and  the  beam,  and  for  the  pur- 
jpose  of  overcoming  lost  motion.  The  complainants'  device  involving 
these  claims  is  readily  seen  in  the  following  cut,  Fig.  3  of  the  patent: 


The  circular  or  bent  key,  a',  b',  represent  both  the  slot  and  the 
key  called  for  by  the  two  claims  in  question. 

By  reference  to  the  above  drawing,  it  is  observed  that  the  key 
of  the  claim  is  of  a  peculiar  circular  or  bent  shape,  and  follows  a 
tortuous  channel  or  slot  made  for  it  transversely  across  the  beam. 
In  other  words,  this  device  presents  a  peculiar  and  uni^sual  con- 
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Btrnction.  Bie  defendanf 0  device  bIiows  a  straight  wedge,  inter- 
posed longitudinally  on  the  concave  side  of  the  beam,  and  between 
it  and  the  convex  end  of  the  strut.  This  appears  to  me  to  be  noth- 
ing but  the  common,  old-fashioned  process  of  tightening  up  the 
parts  by  a  straight  wedge  or  key  driven  in  between  the  parts  liable 
to  be  loosened.  The  prior  art,  as  fully  disclosed  in  the  evidence, 
as  well  as  common  knowledge  and  common  observation,  as  it  seems 
to  me,  demonstrate  that  the  key  of  the  defendant's  device,  as  well 
as  the  function  intended  to  be  discharged  by  it,  are  old.  The  claims 
in  question,  therefore,  must,  if  their  validity  or  patentability  be  sus- 
tained, be  limited  to  the  particular,  and  peculiar  construction  shown 
in  the  drawings.  It  follows  that,  conceding  novelty  and  patent- 
ability to  the  peculiar  slot  and  key  of  complainants'  device,  the  de- 
fendant does  not  infringe  it  Under  the  rule  hereinbefore  referred 
to,  that  whatever  would  infringe  if  later  would  anticipate  if  earlier, 
any  construction  of  the  claims  of  the  patent  under  consideration 
which  would  make  the  device  of  the  defendant  an  infringement 
would  render  the  claims  invalid  for  want  of  novelty. 

I  have  carefully  considered  the  argument  of  complainants'  coun- 
sel based  on  evidence  of  extensive  sales  of  their  brake  beam. 
Whether  such  sales  have  been  made  as  a  result  of  construction  un- 
der any  of  the  patents  involved  in  this  case,  or  whether  they  have 
been  the  result  of  the  **patent  of  completion,"  as  the  Robischung 
patent,  No.  486,218,  which  is  the  subject  of  another  suit,  is  called 
by  them,  or  of  other  causes,  I  cannot  say;  but  conceding  to  com- 
plainants' brake  beam,  as  a  whole,  the  merit  of  great  success  and 
popular  favor,  it  does  not  follow  that  it  is  patentable  as  a  new  in- 
vention. Extensive  use  is  strong  proof  of  utility,  but  not  of  inven- 
tion. .  In  doubtful  cases,  extensive  use  and  popular  favor  might, 
and  properly  should,  turn  the  scales  to.  the  side  of  invention;  but  I 
am  of  opinion  that  the  issue  as  to  patentable  invention  in  certain 
claims,  found  adversely  to  complainants,  was  not  left  in  such  doubt 
as  to  be  properly  affected  by  the  extensive  use  of  the  completed 
product. 

This  concludes  a  consideration  of  all  the  claims  of  the  several 
patents  sued  on  in  this  case.  The  result  is,  as  already  shown  in 
detail,  that,  in  so  far  as  any  of  the  claims  are  valid,  the  same  are 
not  infringed  by  the  defendant,  and  the  bill  must  accordingly  be 
dismissed. 


OHICAGO  RAILV^^AY  EXIUIPMENT  CO.  v.  INTBRCHANGEABLB  BRAKB- 

BBAM  CO. 

(Circuit  Court,  B.  B.  Missouri,  E.  D.    January  24,  1900.) 

No.  4,048. 

Patents— Infrinqembht— Car  Brakes. 

The  Robischung  patent,  No.  486,218,  for  Improvements  in  brakes  for  rall- 
ivay  cars,  claim  5,  covering  a  lodging  device  designed  to  prevent  any  altera- 
tion of  the  camber  of  the  brake  beam,  construed,  and  held  valid,  but  not 
Infringed.  f-^  1 
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This  was  a  suit  in  eqnity  for  infringement  of  a  patent.  On  final 
hearing. 

Paul  Bakewell  and  F.  W.  Ritter,  Jr.,  for  complainant 
Noble  &  Shields  and  Geo.  S.  Payson,  for  defendant. 

ADAMS,  District  Judge.  This  is  an  action  for  the  infringement  of 
the  fifth  claim  of  letters  patent  of  the  United  States  No.  486,218, 
granted  to  Henry  B.  Bobischung,  November  15,  1892.  This  claim  is 
as  follows: 

"In  a  trussed  cambered  brake  beam,  the  combination,  with  a  cambered  com- 
pression member,  a  tension  member,  a  brake  head,  and  a  nut  for  maintaining 
the  camber,  of  an  interposed  locking  device,  for  preyenting  any  alteration  in 
the  camber  of  the  beam,  substantially  as  and  for  the  purposes  specified." 

The  patentee,  in  his  specification,  states  the  object  of  his  invention 
to  be  "to  prevent  any  tampering  with  the  camber  of  the  beam  after 
it  has  been  finally  adjusted,  which  unauthorized  and  injurious  tami)er- 
ing  with  the  camber  of  the  beam  frequently  takes  place  in  attempts 
to  take  up  or  obtain  slack  in  hanging  the  beam;  and  this  object  I  ac- 
complished by  interposing  between  the  tension  member  and  head 
a  locking  device,  which  must  be  removed  or  destroyed  before  the 
camber  of  the  beam  can  be  changed.''  TBie  device  of  this  claim  is 
very  simple.  It  copsists  of  interposing,  between  the  brake  head  and 
the  nut  which  controls  the  tension  rod,  a  thin  disk  or  locking  plate, 
provided  with  a  lip  to  be  turned  up  after  the  nut  is  screwed  into  posi- 
tion, to  prevent,  under  the  penalty  of  immediate  detection,  any  unau- 
thorized interference  with  the  nut,  so  as  to  affect  the  camber  of  the 
beam.  The  history  of  this  invention  shows  that,  after  the  camber  or 
degree  of  resilient  force  in  the  compression  member  had  been  fixed 
and  the  beam  tested,  its  integrity  and  effectiveness  required  that  the 
same  should  not  be  subject  to  any  unauthorized  interference  or  inter- 
meddling. It  was  found  that  employes  of  railroads,  in  adjusting  the 
brake  lever  to  the  requirements  of  the  air-brake  system,  and  for  other 
purposes,  were  in  the  habit,  occasionally,  of  making  their  work  easy 
by  loosening  or  tightening  up  the  nuts  of  the  tension  rod,  thus  di- 
minishing or  increasing  the  camber  of  the  beam,  in  order  to  make  the 
requisite  variation  in  the  position  of  the  brake  lever.  This  practice 
proved  highly  detrimental  to  the  effectiveness  of  the  beam,  and  it  be- 
came a  matter  of  serious  concern  to  the  manufacturers  to  know 
whether  the  ineffectiveness  of  tlie  beam,  in  given  cases,  was  their 
fault  or  the  fault  of  the  railroad  operatives.  The  purpose  of  the  in- 
ventor of  the  device  of  claim  5  was  to  discover  something  which  could 
serve  as  a  detector,  to  afford  the  manufacturers  an  opportunity  of 
ascertaining  whether  their  beams  had  been  tampered  with  after  de- 
livery, and,  incidentally,  by  reason  of  the  certainty  of  detection,  to 
prevent  any  such  tampering.  The  lip,  in  order  to  serve  the  purjwse 
of  the  designer,  was  made  of  frangible  material,  so  that,  when  once 
bent  over,  it  woJd  readily  break,  and  not  bend  back  to  the  old  posi- 
tion, and  thus  prevent  the  detection  of  a  trespasser.  This  particular 
device  is  found  in  a  combination  of  elements  consisting  of  a  cambered 
compression  member,  a  tension  member,  a  brake  head,  andnst  nut  for 
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maintaining  camber.  These  dl^nents,  as  seen  in  the  case  of  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.  (just  de- 
cided) 99  Fed.  758,  are  all  old,  and  it  is  claimed  by  defendant's  coun- 
sel that  the  additional  element  of  the  locking  device  is  also  old. 
They  say  it  is  nothing  but  the  old  time  nut  lock,  which  has  been  em- 
ployed in  mechanical  construction  for  a  quarter  of  a  century  or  more. 
A  "nut  lock,'^  as  such,  is  defined  to  be  "a  device  for  fastening  a  bolt 
nut  in  place,  and  preventing  its  becoming  loose  by  the  jarring  or 
tremulous  motion  of  machinery."  It  seems  to  me  that  the  device  of 
the  claim  in  question  is  intended  to  and  does  perform  a  function  en- 
tirely different  from  that  of  a  nut  lock.  Its  popular  name,  "detector," 
well  and  tersely  describes  this  function.  It  produces  a  new  and 
beneficial  result,  and  does  so  in  a  different  way,  and  by  means  quite 
unlike  those  shown  in  the  prior  art.  The  ordinary  nut  lock  serves  its 
purpose  best  when  made  strong  and  durable.  The  device  of  claim 
5  serves  its  purpose  best  when  made  brittle  and  readily  destructible. 
It  is,  in  my  opinion^  a  meritorious  invention,  well  adapted  to  meet  the 
want  created  by  the  necessities  attending  its  use.  Does  the  defend- 
ant infringe?  Counsel  say  it  does  not,  because  there  is  a  groove  on 
the  end  of  the  brake  head  of  the  complainant's  device,  and  a  raised 
rib  on  the  disk  of  the  locking  device,  intended  to  fit  into  the  groove, 
to  prevent  rotation  of  the  disk,  which  the  defendant  does  not  employ. 
While  this  groove  and  rib  construction  appeals  in  complainant's 
device,  it  is  not  called  for  by  the  claims  of  the  patent,  and  is  referred 
to  in  the  specification  as  only  a  preferential  construction.  In  my 
opinion,  this  groove  and  rib  are  not  essential  to  the  invention,  and,  as 
a  result,  the  defendant's  failure  to  employ  them  does  not  affect  the 
issue  of  infringement 

Counsel  say  that  defendant  does  not  infringe  because  its  construc- 
tion is  an  old  nut  lock,  and  nothing  more,  and  is  employed,  not  as  a 
detector,  but  merely  as  a  nut  lock,  to  pi-event  the  loosening  of  the  nut 
by  the  jolting  incident  to  service;  and,  to  substantiate  this,  they  call 
attention  to  the  proof  showing  that  there  are  two  lips  on  the  defend- 
ant's lock,  instead  of  one,  as  on  the  complainant's,  and  that  they  are 
made,  not  of  brittle  or  frangible  material,  but  of  pliable  material, 
such  as  may  be  readily  turned  down,  and  afterwards  bent  back, 
without  breaking  or  subsequently  disclosing  the  fact  that  they  had 
been  disturbed.  I  believe  the  evidence  clearly  shows  this  to  be 
the  defendant's  construction.  The  description  of  the  patent,  to 
which  reference  is  made,  in  claim  5  states:  "This  object  [namely, 
preventing  tampering  with  the  camber]  T  accomplished  by  interposing 
between  the  tension  member  and  head  a  locking  device,  which  must 
be  removed  or  destroyed  before  the  camber  of  the  beam  can  be 
changed."  It  is  such  a  destruction  of  the  lip  of  the  locking  device 
as  prevents  its  returning  to  its  original  position  that  alone  serves 
the  purpose  of  detecting  interference  with  it.  The  testimony,  as  well 
as  the  specifications,  all  show  that  this  sure  and  certain  destructi- 
bility  or  breaking  of  the  lip  of  the  device  by  the  act  of  bending  it 
down  constitutes  the  effective  detective  feature  of  the  claim;  in 
other  words,  if  the  device  is  made  of  such  material' as  will  permit  its 
being  bent  back  into  position,  so  as  not  to  discix^se  the  fact  of  disturb-      t 
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ance,  it  affords  within  itself  opportnnity  for  defeating  the  very  pur- 
pose of  the  invention. 

It  is  said  by  complainant's  counsel  that  defendant  has  no  occasion 
to  use  a  nut  lock  merely,  for  the  reason  that  the  camber  or  resiliency 
of  the  compression  member  does  away  with  the  necessity  of  such  a 
nut  lock,  in  this:  that  the  constant  pressure  of  the  nut  against  the 
threads  on  the  end  of  the  tension  rod  performs  all  the  useful  functions 
of  the  nut  lock.  Without  doubt,  this  is  theoretically  true;  but  I  can- 
not conclude  from  this  fact,  as  I  am  asked  to  do,  that  the  defendant's 
device  is  necessarily  intended  to  perform  the  function  of  a  detector,^ 
when  it  lacks  the  particular  feature  of  frangibility,  which  alone  fits 
it  for  that  service.  In  addition  to  this,  it  is  not  an  unreasonable 
thing  for  any  one  to  provide  against  the  possibility  of  ineffectiveness 
of  theoretical  action  by  the  safeguard  of  a  simple,  practical,  and 
well-understood  device.  Because,  therefore,  it  appears  from  the  evi- 
dence that  the  defendant  does  not  make  its  device  of  any  frangible  or 
easily  broken  material,  but  rather  of  pliable  material,  such  as  may  be 
readily  turned  dovrn  and  bent  back  without  breaking,  I  conclude  that 
the  defendant  does  not  infringe  the  device  of  claim  6  of  this  patent. 
The  bill  must  be  dismissed* 


THE   MANITOBA. 
(DlBtrict  Court,  S.  D.  New  York.    January  17,  1900.) 

Personal  Iwjxtbies— Fall  prom  **Jacob'8  Ladder**  into  Hold. 

Where  a  bag  sewer  in  the  employ  of  a  warehouse  company  at  whose 
dock  a  steamship  was  discharging  was  directed  by  his  employers  to  go 
Into  one  of  the  holds  of  the  vessel  to  mend  coffee  bags,  and  in  going  down 
voluntarily  made  use  of  a  rope  ladder,  with  wooden  steps,  which  the  vessel 
had  furnished  to  contracting  stevedores  who  had  rigged  It  in  the  hatchway, 
and  after  descending  it  in  safety  was  injmred  by  falling  from  It  in  attempt- 
ing to  ascend  it  at  the  close  of  the  day,  it  was  held  (1)  that  the  ladder  was 
.  safe  and  sound  of  Its  kind;  (2)  that  the  shipowners  owed  no  duty  to  the 
libelant  to  furnish  him  with  a  different  kind  of  a  ladder;  and  (3)  that 
the  libelant  could  not  recover  damages  from  the  shipowners. 

(Syllabus  by  the  Court) 

In  Admiralty.    Libel  for  personal  injuries. 

The  Ubelant  was  a  bag  sewer  in  the  employ  of  a  wharf  and  warehouse  com- 
pany, owners  of  a  covered  wharf  at  which  the  British  steamship  Manitoba  was 
discharging  a  cargo  of  coffee,  and  of  warehouses  adjoining  the  dock,  in  which 
the  coffee  or  a  part  of  it  was  to  be  stored.  A  foreman  of  the  wharf  company, 
without  previous  communication  with  the  ship's  officers  or  servants,  ordered  the 
Ubelant  to  descend  into  the  No.  1  hold  of  the  steamship  and  mend  or  resew 
some  bags  in  the  bottom  of  the  hold.  Two  of  the  four  holds  of  the  vessel 
had  permanent  iron  ladders  leading  down  through  the  hatchways  into  the 
holds,  but  there  was  no  such  permanent  ladder  in  the  No.  1  hold.  The  ship's 
officers  had  furnished  to  contracting  stevedores,  for  their  use  in  discharging 
the  cargo,  a  rope  ladder  with  wooden  steps,  known  as  a  "Jacob's  Ladder," 
which  had  been  suspended  by  the  latter  in  the  hatchway  and  was  hanging  there 
when  libelant  went  to  the  hatch.  The  stevedores  were  not  at  work  in  this  hold 
at  the  time.  The  libelant  went  down  the  ladder  in  safety,  but  testified  that  it 
swung  so  as  to  make  his  descent  upon  it  difficult.  After  completing  his  work 
for  the  day  he  attempted  to  ascend  the  ladder,  which  was  then  unattached  at 
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tbe  bottom,  and  wben  part  way  up  fell  back  Into  tbe  hold  mistalnlng  palnfnl 
and  seriooa  Injuries.  He  claimed  (1)  that  the  ladder  was  def ectire  and  that 
one  of  the  steps  slipped  on  the  rope  or  broke,  and  (2)  that  the  respondents, 
owners  of  the  vessel,  were  negligent  in  not  having  a  permanent  iron  ladder  in 
the  hatchway.  There  was  contrary  evidence  that  the  ladder  was  sound  and 
safe  of  its  kind,  and  that  similar  Udders  had  been  long  in  use  at  this  place 
without  accident 

George  Whitefield  Betts,  Jr.,  for  libelant 
Conyers  &  ICirlin,  for  respondents. 

BROWN,  District  Judge  (after  stating  the  facts).  The  weight  of 
testimony  shows  that  the  "Jacob's  Ladder''  was  new,  sound,  good 
of  its  kind,  and  that  the  step  did  not  give  way  as  libelant  supposed. 
Such  ladders  are  in  frequent  use  on  board  ship  and  familiar.  This 
was  in  use  for  two  days  by  many  persons  and  the  stanchion  behind 
it  prevented  swaying  backwards;  it  was  not  unsafe  for  persons  used 
to  it  It  was  voluntarily  taken  by  the  stevedore's  men;  and  volun- 
tarily used  by  them  and  by  the  libelant;  there  wHs  no  concealed 
danger  about  it,  and  the  ship  owed  no  duty  to  the  libelant  to  provide 
otiier  means  of  descent  to  the  hold — certainly  not  except  on  call  for 
it  I  think  the  accident  was  due  to  the  libelant's  foot  missing  the 
step  in  some  way,  or  slipping;  he  was  near  the  top,  and  n6ar  the  box 
beam  where  the  swing  would  be  least 

libel  dismissed. 


THE  THOMAS  TURNBULL. 

(District  Court,  B.  D.  Pennsylvania.    February  14,  1900.) 

No.  62. 

NCOLIGENOB— AonOK  FOR  INJURY— KNOWLEDGE  OF  DaNOBR. 

As  a  steamship  was  approaching  a  dock,  a  rope  ladder  was  let  down 
over  the  side,  to  enable  a  seaman  to  land  upon  the  pier  and  make  the 
vessel  fast,  and  in  the  hurry  of  the  moment  it  was  dropped  in  front  of  the 
opening  of  an  exhaust  pipe  connected  with  a  donkey  engine.  While  the 
ship  was  being  moored,  or  immediately  after,  libelant,  a  stevedore,  started 
to  dlmb  on  board  to  seek  employment  in  loading  the  vessel,  which  was 
customary  at  that  port,  and  when  opposite  the  exhaust  pipe  the  engine 
was  started  for  some  purpose,  and  libelant  was  burned  by  the  escaping 
steam  and  water.  The  end  of  the  pipe  could  have  been  seen  from  the 
pier,  and  libelant  knew  its  nature  and  use.  Held,  that  the  vessel  was 
guilty  of  no  negligence  of  which  libelant  could  complain,  there  being  no 
claim  that  he  was  Imown  to  be  coming  on  board  when  the  engine  was 
started,  and  that  he  must  be  held  chargeable  with  knowledge  of  the  dan- 
ger, which  he  could  have  seen. 

t 

In  Admiralty.  This  was  an  action  for  personal  injuries  against 
the  steamship  Thomas  TurnbuU. 

Francis  G.  Adler  and  John  F.  Lewis,  for  libelant 
Henry  B.  Edmunds  and  Con  vers  &  Kirlin,  for  respondent 

McPHERSON,  District  Judge.  This  is  an  action  to  recover  dam- 
ages for  personal  injuries  to  the  libelant,  alleged  to  hare  been  caused 
by  the  respondent's  negligence.    The  facts  are  as  follows:    In  the 
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afternoon  of  June  15,  1896,  the  steamship  Thomas  Tumbull  was 
approaching  an  elevator  on  the  Delaware  river,  in  this  city,  where 
she  was  to  take  on  board  a  cargo  of  grain.  As  she  neared  the  dock, 
a  rope  ladder  was  let  down  over  her  side  in  order  to  permit  a  seaman 
to  land  upon  the  pier  and  make  fast  the  mooring  lines.  In  the  hurry 
of  the  moment,  the  ladder  was  dropped  over  the  exhaust  pipe  connect- 
ed with  one  of  the  donkey  engines.  While  the  ship  was  being  moored, 
or  shortly  afterwards, — the  testimony  concerning  the  time  of  the 
accident  is  conflicting,  and  I  do  not  think  it  necessar;^  to  determine 
,the  point  exactly, — the  libelant  came  upon  the  pier,  and  mounted  the 
ladder,  in  order  to  board  the  vessel  and  offer  himself  for  employment 
in  the  work  of  loading.  He  is  a  stevedore  by  occupation,  and  during 
the  morning  had  been  employed  in  loading  grain  upon  another  steam- 
ship on  the  opposite  side  of  the  dock.  That  work  had  been  finished, 
and  he  had  been  paid.  His  employer  there  had  been  a  boss  stevedore 
named  Thomas  Grace,  and,  as  Grace  was  also  under  contract  to  load 
the  TurnbuU,  the  libelant  hoped,  and  had  some  reason  to  expect, 
that  he  would  be  employed  upon  the  Turnbull  also.  The  injury  was 
done  under  the  following  circumstances:  It  is  the  custom  in  the  dis- 
trict where  the  vessel  was  to  receive  her  cargo  for  stevedores  in 
search  of  work  to  go,  not  only  to  the  wharves,  but  also  on  board  the 
vessels,  where  they  hope  to  find  employment.  Sometimes  they  are 
hired  on  the  wharf,  and  sometimes  on  the  vessel.  Whether  or  not 
the  respondent  knew  of  this  custom  does  not  clearly  appear,  but  I  do 
not  regard  her  knowledge  as  important  in  the  present  action.  For 
the  case  in  hand,  it  may  be  assumed  that  the  libelant  was  doing  noth- 
ing improper  when  he  attempted  to  board  the  vessel,  whether  she 
was  still  being  docked  or  had  been  completely  made  fast.  Probably 
she  had  been  made  fast,  for  the  boss  stevedore  was  already  on  board 
with  two  men,  and  was  beginning  to  rig  the  chutes  through  which  the 
grain  was  to  be  run  into  the  hatches.  But  the  libelant  did  not  ex- 
amine the  surroundings  of  the  ladder,  and  therefore  did  not  observe 
that  it  had  been  let  down  over  the  exhaust  pipe,  although  this  pipe 
projects  from  the  side  of  the  vessel  an  inch  or  two,  and,  while  prob- 
ably not  obtrusive,  is  easy  to  be  seen.  As  he  went  up  the  ladder,  and 
reached  a  point  opposite  the  pipe,  the  donkey  engine  was  started  to 
perform  some  work,  and  steam  and  hot  water  were  projected  through 
the  pipe,  striking  his  breast  and  thigh,  and  doing  the  injury  com- 
plained of.  The  negligence  charged  is  not  placing  the  ladder  in  a 
safe  and  proper  place,  and  working  the  engine  while  the  libelant  was 
going  on  board. 

I  see  no  negligence  at  the  time  the  ladder  was  put  down.  There 
was  no  reason,  then,  to  anticipate  that  any  one  was  about  to  come  on 
board,  and  the  ladder  was  merely  intended  for  the  temporary  use  of 
the  seaman  who  was  making  fast  the  mooring  lines  to  the  wharf. 
Under  such  circumstances,  the  vessel  owed  the  libelant  no  duty  to  ex- 
ercise special  care  about  the  particular  point  on  the  ship's  side  where 
the  ladder  should  be  thrown  over.  If  it  was  afterwards  left  in  the 
same  place  for  the  use  of  any  one  who  might  desire  to  come  on  board, 
the  question  of  due  care  in  thus  maintaining  it  might  arise.  But 
whelier  it  was  so  left,  or  whether  the  injury  occurred  while  the  tempo* 


Digitized  by 


Google 


THE   PERU,  78*3 

raiy  use  was  manifestly  the  only  nse  in  contemplation,  I  do  not  find 
it  necessary  to  decide.  In  either  event,  I  think  the  libelant  nsed  the 
ladder  at  his  own  risk.  He  could  easily  have  seen,  if  he  had  chosen 
to  look,  that  the  ladder  was  over  a  pipe  projecting  from  the  side  of 
the  vessel,  and  his  testimony  shows  that  he  knew  what  kind  of  a  pipe 
it  was.  He  must  be  charged  with  the  knowledge  that  he  could  thus 
easily  have  gained;  and  certainly,  if  he  had  seen  the  pipe  and  had  still 
persisted  in  going  on,  it  could  not  be  successfully  contended  that  he 
had  not  taken  the  risk  of  injury.  There  is  no  testimony  to  show  that 
the  engine  waB  used  with  the  knowledge  that  the  libelant  was  on  the 
ladder.  The  charge  is  negligence,  and  not  the  willful  infliction  of 
injury. 
The  libel  must  be  dismissed,  but  without  costs. 


THE   PERU. 

(District  Court  E.  D.  Pennsylvania.    February  15,  1900.) 

SaIiVAGb— Amount— Towage  Services. 

A  sailing  ship  valued  at  $00,000  was  In  imminent  danger  of  being  de- 
stroyed by  fire,  which  had  started  In  the  sheds  on  a  wharf  near  which  the 
ship  lay.  She  was  on  fire  in  several  places^  when  a  tug  ran  up  under 
her  bow,  took  a  line  from  the  ship,  and  towed  her  away  Immediately. 
There  was  no  difficulty  In  towing  the  ship,  and  after  the  two  vessels  left 
the  wharf  the  peril  was  over.  The  injury  to  the  ship  did  not  exceed  $150. 
The  value  of  the  tug  was  not  more  than  $3,500.  If  the  tug  had  not  been 
present,  a  fire  boat  would  have  performed  the  services.  The  tug  was  at 
no  time  in  danger.  Etld,  that  $2,500  should  be  awarded  the  tug  as  sal- 
vage.i 

In  Admiralty. 

Horace  L.  Cheyney  and  John  F.  Lewis,  for  libelant. 
Edward  F.  Pugh  and  Henry  Flanders,  for  claimant. 

Mcpherson,  District  Judge.  On  June  13,  1898,  the  German 
sailing  ship  Peru  was  lying  at  the  bulkhead  wharf  of  the  Phila- 
delphia Refinery,  upon  the  east  bank  of  the  Schuylkill  river.  She 
was  a  three-masted  steel  vessel,  of  2,096  tons  register,  three  or  four 
years  old,  in  good  repair,  and  properly  equipped.  Her  masts  were 
of  steel,  her  standing  rigging  was  of  steel  covered  with  tarred 
rope,  and  her  running  rigging  was  mainly  of  Manilla  rope.  Her 
deck  was  of  steel,  covered  with  pitchpine.  Some  of  her  spars  were 
of  wood,  and  some  were  of  steel  or  of  iron.  Her  value  was  about 
?60,00O.  She  was  empty,  except  for  some  sand  ballast,  but  was 
soon  to  be  loaded  with  case  oil  for  Japan.  She  was  lying  with  her 
head  up  stream,  towards  the  north,  and  her  starboard  side  towards 
the  wharf.  About  50  feet  south  of  her  a  barge  belonging  to  the 
Atlantic  Refining  Company,  containing  acid  in  large  iron  tanks, 
was  moored;  and  perhaps  100  or  150  feet  further  down  lay  two  large 
iron  vessels,  the  West  Lothian,  which  was  next  to  the  wharf,  and 
the  County  of  Haddington,   which  was  immediately  outside  -the 

1  As  to  salvage  awards,  see  note  to  The  Lfamington,  30  0.  0.  A.  280l 
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West  Lothian,  the  yards  of  the  two  vessels  being  interlaced.  A 
frame  shed,  about  200  feet  in  length  and  10  feet  in  height,  stretch- 
ed along  the  wharf,  and  contained  in  the  sonthern  end  a  large 
quantity  of  case  oil,  and  in  the  northern  end  paraffine  wax,  and 
perhaps  some  other  petroleum  products.  The  West  Lothian  had 
on  board  a  valuable  cargo  of  case  oil,  but  the  County  of  Hadding- 
ton was  in  ballast.  The  tide  was  flood,  and  there  was  no  wind, 
except  a  light  westerly  breeze.  About  7  o'clock  a  fire  broke  out 
in  the  southern  end  of  the  shed,  spread  with  considerable  rapidity, 
and,  owing  to  the  inflammable  nature  of  the  materials  at  hand,  burnt 
with  fierceness.  The  tug  Josephine  Lincoln  was  on  her  way  down 
the  river,  towing  two  empty  canal  boats,  when  she  saw  the  smoke 
from  the  fire.  She  immediately  put  on  full  speed,  dropped  the 
canal  boats  at  Gibson's  Point,  about  half  a  mile  distant  from  the 
refinery,  upon  the  opposite  bank  of  the  river,  and  proceeded  at  onee 
to  the  scene  of  the  fire.  As  she  came  down  the  river,  she  was 
overtaken  by  the  King,  a  large  and  well-equipped  fire  boat,  be- 
longing to  the  city  of  Philadelphia,  which  was  on  its  way  to  render 
such  aid  as  might  be  possible.  The  two  boats  approached  the  wharf 
side  by  side,  and,  as  they  neared  the  Peru,  the  captain  of  the  King 
shouted  to  the  Lincoln  to  go  in  and  save  the  Peru,  while  he  himself 
went  on  to  the  other  end  of  the  wharf.  The  Lincoln  thereupon  ran 
up  under  the  bow  of  the  Peru,  took  a  line  from  the  ship,  and  towed 
her  away  immediately.  At  this  time  the  fire  had  so  increased  in 
volume  and  fierceness  that  the  West  Lothian — which  was  earli- 
est exposed — ^was  already  seriously  injured,  although  she  and  the 
County  of  Haddington  had  been  promptly  towed  away  by  two  pow- 
erful and  well-appointed  tugs  belonging  to  the  refinery,  which  were 
kept  in  constant  readiness  for  special  service  of  this  kind.  The 
barge  was  in  flames,  and  became  a  total  wreck.  The  shed  was  on 
fire  from  end  to  end,  and  the  heat  on  board  the  Peru  was  so  great 
that  the  men  could  scarcely  stay  on  deck.  An  attempt  had  been 
made  by  the  crew  to  haul  the  ship  ahead,  but  they  were  unable 
to  move  her.  She  had  taken  fire  in  several  places  on  the  starboard 
quarter,  and  a  boat  had  been  lowered  over  the  port  side  to  enable 
the  crew  to  leave  in  safety  and  to  remove  their  personal  effects. 
Some  burning  oil  was  upon  the  surface  of  the  water,  not  far  astern 
of  the  Peru,  but  the  Lincoln  was  not  threatened  by  this  source  of 
danger.  There  was  no  difficulty  in  moving  the  Peru,  and  after  the 
two  vessels  left  the  wharf  the  peril  was  over.  The  ship's  crew 
put  out  the  fire  on  board,  which  had  done  little  damage,  and  she 
was  slowly  towed  to  Gibson's  Point,  where  the  Lincoln  attended 
upon  her  until  half  past  10  o'clock,  when  the  tug  was  notified  that  her 
services  were  no  longer  needed.  The  injury  to  the  Peru  probably 
did  not  exceed  |150,  but  there  can  be  no  doubt  that  she  was  in  a 
situation  of  extreme  danger.  Everything  upon  the  wharf  that  could 
be  burnt  was  consumed,  as  well  as  the  combustible  portions  of  the 
bulkhead  itself.  The  Lincoln  is  a  small  iron  tug  of  10  tons  capacity, 
50  feet  long  and  11  feet  wide,  with  an  engine  having  a  capacity  of 
110'  pounds  of  steam.  She  is  24  yeavB  old.  is  manned  by  four  men, 
and  her  value  does  not  exceed  |3,500.    Her  captain  received  945 
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per  month,  the  engineer  f 50,  and  the  fireman  and  cook  each  f25. 

These  are  the  relevant  facts  from  which  to  determine  how  much 
salvage  should  be  awarded  to  the  Lincoln  for  the  valuable  aid  that 
she  unquestionably  rendered  to  the  Peru.  From  the  first,  the  serv- 
ice was  conceded  by  the  ship  to  be  a  salvage  service,  and  before 
the  suit  was  brought  some  effort  was  made  by  the  parties  to  agree 
upon  the  proper  sum.  They  did  not  reach  an  agreement,  but  after 
the  ship  was  attached  upon  a  claim  of  |7,500  the  respondent  paid 
into  court  the  sum  of  |1,000,  with  costs  accrued  to  the  time  of 
payment.  This  amount  was  refused  by  the  libelant,  and  the  ques- 
tion for  decision  now  is,  how  much  more,  if  anything,  should  be 
awarded  to  the  libelant?  In  cases  of  salvage,  it  is  often  difficult 
to  decide  how  much  should  be  allowed.  The  elements  to  be  con- 
sidered are  well  known,  such  as  the  danger  to  either  vessel,  the 
value  of  the  property  at  risk,  the  nature  of  the  service,  the  near- 
ness of  other  aid,  and  the  success  of  the  rescuer's  effort;  but  what 
the  final  conclusion  shall  be  is,  after  all,  largely  dependent  upon 
the  effect  produced  by  the  particular  circumstances  upon  the  mind 
of  the  judge.  There  are  no  rules  to  guide  him,  and  the  decisions 
differ  so  widely,  both  in  their  facts  and  their  conclusions,  that 
little  help  is  to  be  had  from  this  source.  Many  cases  are  referred 
to  in  The  Boyne  p.  C.)  98  Fed.  444,  and  in  the  note  to  The  Laming- 
ton,  30  C.  C.  A,  280,  86  Fed.  675.  Turning,  then,  to  the  case  before 
the  court,  and  bearing  in  mind  the  facts  above  set  forth,  I  have  no 
doubt  that,  if  the  Peru  had  not  been  towed  away  at  the  time  when 
that  service  was  performed,  she  would  have  been  either  destroyed 
or  seriously  damaged.  But  it  is  equally  clear  that  the  Lincoln 
was  not  indispensable.  If  she  had  not  been  there  to  render  the 
service,  the  King  would  have  performed  it  without  delay.  The 
Lincoln  herself  was  at  no  time  in  danger,  and  the  work  she  did 
was  not  of  an  extraordinary  character.  The  tow  was  unusually 
deliberate-  There  was  little  stristin  upon  either  the  vessel  or  the 
crew.  If  it. had  not  been  for  the  fire,  the  labor  performed  would 
have  merely  supported  a  claim  for  towage,  and  .this  would  have 
been  fully  compensated  by  the  payment  of  fSO.  But  I  caonoi  help 
being  influenced  by  the  value  of  the  property  saved,  and  by  the 
imminence  and  seriousness  of  the  peril  to  which  it  was  exposed. 
The  tug  is  not  valuable,  and  was  in  little  danger,  but  she  certainly 
saved  the  ship  either  from  destruction,  or  from  the  loss  of  many 
thousands  of  dollars.  I  have  not  been  consciously  influenced  by 
the  testimony  concerning  the  sums  agreed  upon  by  the  parties  as 
salvage  for  the  West  Lothian  and  the  County  of  Haddington.  I 
have  no  doubt  that  the  testimony  on  this  point  was  competent, — 
since  the  three  ships  were  exposed  to  the  same  danger,  under  cir- 
cumstances much  alike, — But  I  have  not  felt  it  necessary  to  take 
the  sums  thus  paid  into  account,  the  other  testimony  offering  suf- 
ficient facts  upon  which  to  base  a  conclusion. 

Taking  these  facts  into  consideration,  therefore,  I  am  of  opinion 
that  the  tug  should  receive  the  sum  of  f2,500  (including  in  this 
award  the  |1,000,  already  paid  into  the  registry  of  the  court),  and 
a  decree  may  be  drawn  for  that  amount,  with  costs  of  suit. 
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MORRIS  €t  aL  T.  BARTLETT  et  aL 

SAME   V.  WHITAKBR  et  al. 

(District  Ctourt,  E.  D.  Pennsylvania,    February  16,  1900J 

Kos.  40,  65. 
JuDOUBiTT— Rbs  Judicata. 

A  Judgment  In  a  proceeding  In  rem  In  the  admiralty  court,  that  a  con- 
tract for  repairs  on  a  vessel  did  not  bind  the  vessel  or  ber  owners,  but  that 
it  was  agreed  that  payment  sbould  be  had  out  of  her  earnings.  Is  a  bar 
to  a  personal  action  against  the  owners  to  recover  for  such  repairs. 

» 

In  Admiralty. 

Joseph  Hill  Brinton,  for  libelants. 

Edward  F.  Pngh  and  Henry  Flanders,  for  respondents. 

Mcpherson,  District  judge.  These  two  suits  rest  upon  flie 
same  cause  of  action,  a  claim  for  repairs  to  the  schooner  Jennie  Mid- 
dleton.  One  is  a  proceeding  in  personam  against  certain  part  owners 
of  the  vessel,  and  the  other  is  a  foreign  attachment,  in  which  the 
master  and  the  managing  owners  have  been  summoned  as  garnishees; 
but  both  are  founded  upon  the  same  averment,  namely,  that  the  re- 
pairs for  which  the  libelants  seek  to  recover  were  done  upon  the  re- 
quest of  the  master  and  of  the  managing  owners,  the  remaining  own- 
ers being  personally  bound  by  this  act  of  their  agents.  The  defense 
is  that  the  point  is  res  adjudicata,  the  same  question  having  been 
raised  and  determined  in  a  proceeding  in  rem  against  the  vessel  in 
the  admiralty  court  for  the  district  of  New  Jersey.  The  record  in 
that  case  discloses  the  following  facts:  The  libelants  averred  that 
the  repairs  were  done  at'  the  request  of  the  master,  while  the  answer 
of  the  respondents  declared  that  the  contract  to  repair  was  made  by 
the  libelants  with  the  managing  owners,  and  that  the  express  agree- 
ment was  that  the  repairs  were  to  be  paid  for  out  of  the  earnings  of 
the  schooner,  and  from  no  other  source.  On  the  issue  thus  formed, 
testimony  was  taken,  and  upon  the  final  hearing  Judge  Kirkpatrick 
found  as  a  fact  that  the  agreement  was  as  the  respondents  alleged. 
Part  of  his  opinion  is  as  follows: 

*'In  March,  1898,  the  schooner  Jennie  Mlddleton  was  In  the  yard  of  the 
libelants  at  Camden,  N.  J.,  In  need  of  repairs.  The  captain  did  not  feel  an- 
thorized  to  determine  the  extent  of  these  repairs,  and  the  shipwrights  were 
referred  by  him  to  Messrs.  Bartlett  &  Sheppard,  of  Philadelphia,  who  were 
the  managing  owners  of  the  schooner,  for  orders  respecting  the  same.  Sub- 
sequently, Mr.  Mathis,  one  of  the  libelants,  and  Mr.  Bartlett,  one  of  the  man- 
aging owners,  met  at  the  office  of  Bartlett  &  Sheppard,  and  discussed  the 
matter  of  the  extent  of  the  repairs  to  the  schooner,  when  Mr.  Bartlett  di- 
rected Mr.  Mathis  to  make  only  such  repairs  as  he  might  deem  necessary. 
Mr.  Mathis  then  asked  if  Messrs.  Bartlett  &  Sheppard  would  personally  guar- 
anty the  bill  for  the  repairs,  to  which  they  replied,  'No.'  It  Is  asserted  by  Mr. 
Bartlett,  and  Mr.  G.  W.  Sheppard,  Jr.,  who  was  present  at  the  Interview,  that 
BarUeU  said  to  Mathis  that  if  he  (Mathis)  took  the  job  of  repairing  the 
schooner,  he  would  be  obliged  to  wait  for  his  pay  until  the  schooner  had 
earned  the  money,  and  that  to  this  Mathis  agreed.  Mathis  denies  that  he  did 
so  agree,  but  I  think  his  denial  relates  to  any  express  agreement  on  his  part; 
for  I  am  satisfied  that  the  understanding  of  the  parties  was  that  the  repairs 
should  be  paid  from  the  earnings  of  the  schooner,  as  had  been  their  custom 
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in  preylous  dealings.  It  is  not  by  any  one  alleged  that  at  this  meeting,  when 
the  repairs  were  ordered,  anything  was  said  by  which  it  was  agreed  or  sug- 
gested that  the  repairs  should  be  a  lien  upon  the  boat.  •  •  ♦  The  record 
fails  to  disclose  any  evidence  *of  express  contract  for  lien,  and  the  only  circum- 
stance from  which  it  could  be  inferred  is  the  refusal  of  the  managing  owners 
to  pledge  their  personal  credit  for  the  repairs.  I  think  such  inference,  how- 
ever, unwarranted,  in  view  of  the  evidence  relating  to  the  agreement  of  the 
libelants  to  accept  payment  for  repairs  to  the  schooner  out  of  the  earnings  as 
they  accrued." 

A  decree  was  accordingly  entered  dismissing  the  libel.  I  think 
this  decree  is  decisive  of  the  present  controversy.  The  question  is 
not  whether  an  action  in  rem  and  an  action  in  personam  may  not 
both  be  brought,  either  simultaneously  or  successively,  to  enforce  a 
claim  for  repairs,  but  whether,  after  one  form  of  action  has  been 
chosen  and  the  controversy  has  been  fully  heard  on  the  merits,  an  un- 
successful libelant  may,  by  a  change  to  another  form  of  action,  se- 
cure a  second  hearing  of  tiie  cause.  The  subject-matter  of  the  pres- 
ent suits  is  the  same  as  the  subject-matter  of  the  suit  in  rem;  the 
parties  are  the  same,  for  the  vessel  and  the  stipulation  represented 
the  interests  of  all  the  owners,  and  the  master  appeared  for  the  own- 
ers then  as  the  managing  owners  a^^ar  now;  and  the  only  question 
in  dispute  is  the  question  already  decided  by  Judge  Kirkpatrick, 
namely,  was  the  contract  binding  upon  the  owners,  or  was  it  expressly 
confined  to  her  earnings?  The  vessel  could  not  be  bound  unless  the 
owners  were  bound.  This  decision,  having  been  made  directly  upon 
the  merits,  in  a  suit  between  the  same  parties,  before  a  court  of  com- 
petent jurisdiction,  concerning  a  matter  that  was  distinctly  in  issue 
as  a  ground  for  recovery,  is  a  final  determination  of  the  question  in 
the  present  controversy  between  the  libelants  and  the  respondents. 

A  decree  may  be  entered  in  each  case  dismissing  the  libel,  with 
costs. 


MUNSON  v.  STRAITS  OF  DOVER  S.  S.  CO. 
(District  Court,  S.  D.  New  York.    February  3,  1900.) 

!•  Akbitration— Agreement  to  Arbitrate— Action  for  Brbach. 

An  agreement  in  a  charter  party  to  arbitrate  any  dispute  which  may 
arise  between  the  parties,  being  purely  executory,  and  ineflPectual,  under 
the  settled  rules  of  law,  to  oust  the  jurisdiction  of  the  courts  or  debar 
either  party  from  resorting  thereto,  will  -lot  afford  the  basis  for  an  action 
by  one  party  to  recover  damages  for  its  breach,  where  defendant  refuses 
a  demand  to  arbitrate  thereunder  in  the  first  instance,  and  exercise  his 
legal  right  to  bring  suit. 

2.  D AM AOEs— Breach  of  Agreement  to  Arbitrate. 

Where  no  action  was  taken  under  an  agreement  for  arbitration  beyond 
a  demand  and  refusal  to  arbitrate,  only  nominal  damages  are  recoverable 
for  the  breach  of  such  agreement;  the  expense  incurred  in  law^'er's  fees 
and  disbursements  in  a  suit,  above  the  expense  of  an  arbitration,  being 
a  matter  too  uncertain  and  too  much  within  the  option  of  the  parties  to 
be  made  the  legal  basis  for  damages. 

8L  Judgment— Effect  as  Adjudication— Re fdsal  to  Award  Costs. 

The  refusal  of  a  court,  when  within  its  equitable  discretion,  to  award 
costs  or  disbursements  to  a  successful  party,  is  an  adjudication  which  pre- 
cludes such  party  from  maintaining  an  independent  action  for  their  re- 
covery. 
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In  Admiralty.    On  exceptions  to  libel. 

Wheeler  &  Cortis  and  Charles  S.  Haight,  for  libelantt^ 
Convers  &  Kirlin,  for  respondent 

BROWN,  District  Judge.  The  above  libel  was  filed  to  recover 
1505.56,  the  damages  alleged  to  have  been  sustained  by  the  libelant  in 
"lawyer's  fees  and  disbursements"  arising  from  the  defendant's  re- 
fusal to  arbitrate  a  matter  in  dispute  between  the  parties  under  a 
charter  party.  The  agreement  to  arbitrate  is  contained  in  the  fol- 
lowing clause  of  the  charter: 

*That  should  any  dispute  arise  between  the  owners  and  the  charterers,  the 
matter  In  dispute  shaU  be  referred  to  three  persons  at  New  York,  one  to  be 
appointed  by  each  of  the  parties  hereto,  and  the  third  by  the  two  so  chosen; 
that  their  decision,  or  that  of  any  two  of  them*  shaU  be  final,  and  for  the 
purpose  of  enforcing  any  award,  this  agreement  may  be  made  a  rule  of  the 
court" 

The  dispute  arose  on  a  claim  of  the  defendant  as  owner  of  the 
steamship  Straits  of  Dover  against  the  present  libelant,  as  char- 
terer of  the  steamship,  to  extra  compensation  for  a  detention  of 
the  steanier  beyond  the  charter  period.  The  present  libelant  of- 
fered to  arbitrate  that  dispute,  which  was  refused  by  the  present 
defendant,  which  thereupon  filed  its  libel  in  this  court  against  the 
present  libelant  in  personam  for  the  recovery  of  a  considerable  sum 
for  the  detention.  The  case  turned  upon  the  proper  construction  of 
some  of  the  clauses  of  the  charter,  and  resulted  in  the  dismissal  of 
the  libel  without  costs.  95  Fed.  690.  In  the  present  libel  it  is 
alleged  that  in  that  action  "the  libelant  incurred  the  expense  in 
lawyer's  fees  and  disbursements  of  f555.56";  that>*the  expense  of 
arbitrating  the  claim  would  not  have  exceeded  the  amount  of  t5(F'; 
and  the  libelant  therefore  claims  an  "indebtedness  to  him  of 
1505.56." 

The  respondent  has  filed  exceptions  (1)  that  the  libelant  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  (2)  that  the 
alleged  damages  are  remote  and  not  recoverable,  and  (3)  are  at 
most  nominal. 

The  agreement  in  this  charter  to  arbitrate,  was  purely  executory 
and  prospective.  It  related  to  no  particular  dispute,  but  covered 
alike  the  entire  subject  of  any  matter  in  dispute  that  might  there- 
after arise.  If  valid,  it  would  debar  either  party  from  a  resort  to 
the  legal  tribunals  and  oust  the  courts  of  jurisdiction.  Such  agree- 
ments ever  since  Lord  Coke's  time,  and  even  before,  have  been  held 
to  be  no  defense  to  an  action  in  the  courts.  In  Kill  v.  HoUister 
(1746)  1  Wils.  129,  upon  a  similar  defense  it  was  said: 

"If  there  had  been  a  reference  depending,  or  made  and  determined,  It  might 
have  been  a  bar,  but  the  agreement  of  the  parties  cannot  oust  this  court;  and 
as  no  reference  has  been,  nor  any  is  depending,  the  action  Is  weU  brought,  and 
'  the  plaintiff  must  have  judgment" 

In  Thompson  v.  Charnock,  8  Term  B.  189,  which  was  an  action 
upon  a  charter  party.  Lord  Kenyon  upon  demurrer  to  a  plea  setting 
up  a  similar  agreement  to  arbitrate,  said; 
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"It  has  been  decided  again  and  again  that  an  agreement  to  refer  all  matters 
in  difference  to  arbitration  is  not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  Jurisdiction." 

In  Scott  V.  Avery,  5  H.  L.  811,  an  agreement  that  no  action  should 
be  brought  on  certain  policies  of  marine  insurance  until  the  amount 
of  the  loss  had  been  fixed  by  arbitrators,  was  sustained  on  demur- 
rer, as  an  exception  to  the  general  rule,  which  was  recognized  to  be 
as  above  stated.  Baron  Martin  observes  as  respects  agreements  to 
arbitrate  the  whole  matter,  that  they  are  "binding  and  operative 
if  the  parties  choose  to  act  upon  them,  but  revocable  at  their  will" 
(page  829). 

Grompton,  J.,  observes  (page  835): 

"It  is  a  legal  incident  to  every  contract  that  the  parties  should  have  a  right 
to  resort  to  a  court  of  law  for  the  settlement  of  their  disputes;  and  a  stipula- 
tion to  the  contrary  is  void,  as  being  repugnant  to  the  rest  of  the  contract" 

And  the  Lord  Chancellor  (page  847)  says: 

"There  is  no  doubt  that  when  a  right  of  action  has  accrued  parties  cannot 
by  contract  say  that  there  ehaU  not  be  Jurisdiction  to  enforce  damages  in  re- 
spect of  that  right  of  action;  •  •  ♦  parties  cannot  enter  into  a  contract 
which  gives  rise  to  a  right  of  action  for  the  breach  of  it  and  then  withdraw 
such  a  case  from  the  jurisdiction  of  the  ordinary  tribunals."  * 

The  general  principle  above  stated  has  been  universally  fallow- 
ed in  this  country  in  very  numerous  cases,  which  will  be  found 
collated  in  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  570,  etc.  See  In- 
surance Co.  V.  Morse,  20  Wall.  445,  450,  22  L.  Ed.  365;  The  Ex- 
celsior, 123  U.  S.  40,  51,  8  Sup.  Ct.  33,  31  L.  Ed.  75;  Seward  v.  City 
of  Rochester,  109  N.  Y.  164,  16  N.  E.  348;  2  Pars.  Cont.  (8th  Ed.) 
p.  708. 

An  agreement,  however,  to  submit  to  arbitration  a  question  of 
price,  value,  quantity  or  damage  merely,  as  it  does  not  oust  the 
courts  of  jurisdiction  of  the  cause,  has  long  been  held  to  be  valid. 
Scott  V.  Avery,  supra;  Hamilton  v.  Insurance  Co.,  136  U.  S.  242, 
10  Sup.  Ct  945,  34  L.  Ed.  419,  and  cases  there  cited;  Perkins  v. 
light  Co.,  21  Blatchf.  309,  16  Fed.  513;  Delaware  &  H.  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  50  N.  Y.  250;  Sweet  v.  Morrison,  116  N. 
Y.  19,  22  N.  E.  276.  These  constitute  a  second  group  of  arbitra- 
tion cases  wholly  distinguishable  from  the  first. 

In  many  of  the  cases  in  which  it  is  held  that  the  agreement  to 
refer  prospective  disputes  is  no  bar  to  an  action,  it  is  also  inti- 
mated that  the  party  may  have  an  action  for  damages  for  the 
breach  of  the  agreement  to  refer;  and  it  is  upon  this  ground  that 
the  libelant  bases  the  present  action.  But  it  is  a  singular  circum- 
stance that  notwithstanding  the  frequent  repetition  of  this  inti- 
mation, no  case  is  to  be  found  in  which,  upon  a  mere  refusal  to 
arbitrate  and  where  no  action  had  been  taken  by  either  party  un- 
der the  agreement  to  refer  beyond  a  mere  request  and  refusal  to 
arbitrate,  any  damages  have  ever  been  recovered,  or  any  other  than 
nominal  damages  have  ever  been  indicated  to  be  recoverable,  be- 
cause too  loose,  indefinite  and  incapable  of  verification. 

There  are  indeed  numerous  cases,  which  may  be  said  to  form  a 
third  group,  in  which  damages  have  been  recovered  for  the  re- 
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fusal  to  proceed  after  an  actual  submission  to  arbitration  has  been 
made  and  entered  upon,  and  which  is  afterwards  revoked  by  the 
defendant.  In  such  cases  it  is  manifest  that  there  may  be  very  ap-, 
preciable  and  definite  expenses,  damages,  or  losses  caused  by  the 
revocation,  which  are  the  direct  and  proximate  result  of  the  de- 
fendant's breach  of  the  submission,  in  reliance  on  which  the  plain- 
tiff has  acted;  and  for  such  damages  upon  the  ordinary  principles 
of  law,  a  recovery  should  be  had.  See  cases  collated  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  602,  603.  All  the  cases  cited  by  the  libelant 
in  which  damages  have  been  recovered,  are  either  of  this  latter 
kind  or  else  belong  to  the  second  group  of  cases  above  referred  to, 
in  which  the  limited  agreement  to  arbitrate  as  to  price,  damage, 
etc.,  is  held  to  be  valid. 

The  present  case  does  not  belong  to  either  of  these  two  latter 
classes.  It  is  purely  an  executory  agreement  to  submit,  as  I  have 
said,  prospective  disputes,  if  any  such  should  arise  in  the  future, 
and  covering  also  the  entire  subject  of  dispute;  so  that  the  pres- 
ent agreement  falls  wholly  within  the  first  class  of  cases  referred 
to.  Upon  such  a  purely  executory  agreement,  where  no  action  has 
been  induced  or  taken  by  either  party  beyond  an  offer  and  a  re- 
fusal to  submit,  the  authorities  seem  to  be  that  only  nominal  dam- 
ages are  recoverable.    In  Russ.  Awards  (8th  Ed.)  p.  62,  it  is  said: 

"As  it  Is  ordinarily  drawn  up,  usuaUy  only  nominal  damages  are  recovera- 
ble for  the  "breach  of  the  agreement  to  refer;  .for  the  Jury  generaUy  can  have 
no  means  of  calculating  the  amount*' 

And  this  is  repeated  in  Morse,  Arb.  p.  96. 

The  case  cited  of  Day  v.  Bank,  13  Vt.  97,  has  no  application  here, 
as  in  that  case  there  was  a  submission  under  the  agreement  of  ar- 
bitration, which  the  defendant  refused  to  attend,  after  having  there- 
by induced  the  plaintiff  to  discontinue  a  prior 'suit  and  to  discharge 
a  sheriff's  seizure  of  property  under  it.  In  Tattersall  v.  Groote,  2 
Bos.  &  P.  131,  Lord  Eldon  sustained  the  demurrer  to  a  complaint  for 
damages  in  refusing  to  submit  to  an  arbitration.  He  says  (page 
135): 

"This  Is  quite  clear,  that  there  is  no  Instance  of  such  an  action  as  the  pres- 
ent having  ever  been  brought  in  a  court  of  law;  and  it  is  equally  clear  that 
though  courts  of  equity  will  decree  the  specific  performance  of  reasonable 
covenants,  where  substantial  damages  cannot  be  obtained  in  a  court  of  law, 
yet  no  man  I  apprehend  ever  heard  of  a  suit  in  equity  to  compel  the  specific 
performance  of  a  covenant  lo  refer  disputes  to  arbitration.  ♦  ♦  ♦  In  the 
discussion  of  Mitchell  v.  Harris,  2  Yes.  Jr.  129,  the  counsel  were  asked  by  the 
lord  chancellor  if  an  action  like  the  present  had  ever  been  known  in  a  court  of 
law,  and  it  was  admitted  that  no  instance  was  to  be  found.  It  would  be  diffi- 
cult to  direct  a  Jury  upon  what  rule  to  proceed  in  assessing  damages  in  such 
an  action." 

In  Street  v.  Rigby,  6  Ves.  815,  it  was  again  stated  by  the  lord 
chancellor  that  only  nominal  damages  could  be  recovered  for  the 
breach  of  such  an  agreement,  except  upon  a  further  agreement  for 
liquidated  damages  for  a  refusal  to  submit.  In  Brunsdon  v.  Board 
(1884)  1  Cab.  &  L.  272,  the  defendant  having  oaid  into  court  one 
shilling  as  nominal  damages  for  the  breach  of  the  covenant  to  re- 
fer to  arbitration,  it  was  held  that  the  plaintiff  could  recover  noth- 
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ing  but  nominal  damages  for  that  breach,  the  court  finding  that 
there  were  no  merits  in  the  plaintiff's  demand.  In  Livingston  v. 
Ralli,  5  El.  &  Bl.  132,  indeed,  a  demurrer  to  a  claim  for  damages 
for  breach  of  an  executory  agreement  to  refer,  was  overruled.  The 
nature  of  the  damages  there  claimed  is  not  stated;  and  in  refer- 
ence to  that  point  Coleridge,  J.,  observes  (page  136): 

"It  Is  said  that  the  damages  In  such  a  case  can  be  only  nominal;  supposing 
It  were  so,  that  would  not  bar  the  action;  but  it  seems  to  me  very  difficult  to 
maintain  that  the  damages  in  such  a  case  may  not  be  substantial." 

There  undoubtedly  may  be  damages  arising  from  the  subsequent 
conduct  of  the  parties  based  upon  that  agreement,  as  in  Day  v. 
Bank,  supra;  but  nothing  of  that  kind  is  here  alleged.  The  case 
of  Donegal  v.  Verner,  6  Ir.  R  C.  L.  504,  cited  as  in  accord  with 
Livingston  v,  Kalli,  was  in  fact  only  an  agreement  to  refer  to  arbi- 
trators the  valuation  of  a  rental;  as  in  Perkins  v.  Light  Co.,  21 
Blatchf.  308,  16  Fed.  513,  the  agreement  to  refer  related  only  to 
the  value  of  certain  Inventions;  and  of  the  same  nature  was  the 
agreement  in  Thomas  v.  Fredricks,  10  Adol.  &  E.  (N.  S.)  775,  as  to 
a  valuer  of  damage  by  game.  All  of  these  cases  belong  to  the 
second  class  of  cases  above  named,  and  have  no  bearing  upon  the 
present  case. 

The  fact  that  diligent  examination  fails  to  find  any  case  in  which 
substantial  damages  have  ever  been  recovered  for  a  mere  refusal  to  . 
perform  an  executory  contract  to  refer  to  arbitration,  militates 
strongly  against  the  existence  of  any  recognizable  legal  damage, 
except  where  some  further  steps  have  been  taken  by  an  actual  sub- 
mission, or  by  some  other  action  based  on  the  agreement  to  refer 
involving  actual  loss  or  damage  through  the  refusal  to  proceed. 

The  libelant  on  the  argument  urged  that  the  produce  exchange, 
in  its  provisions  for  arbitration,  offers  a  much  cheaper  forum  for  the 
settlement  of  disputes  than  is  found  in  the  courts.  Even  if  this  Jbe 
so,  this  agreement  to  arbitrate  was  not  an  agreement  to  refer  to 
the  produce  exchange.  The  libel  states,  indeed,  that  "the  expense 
of  arbitrating  the  claim  would  not  have_  exceeded  f50";  and  that 
in  the  necessary  defense  of  the  suit  ^Oie  incurred  the  expense  in 
lawyer's  fees  and  disbursements  of  ?555.56."  But  a  hearing  before 
arbitrators  or  before  the  courts,  and  th^  expense  of  each,  is  largely 
such  as  the  party  chooses  to  make  it.  If  presented  in  the  same  way 
before  each,  the  proceeding  in  court  should  be  cheaper,  since  that 
is  free,  or  nearly  so,  while  arbitrators  must  be  paid.  Coujisel  may 
as  well  be  employed  in  the  one  case  as  in  the  other;  and  in  either, 
the  amount  and  kind  of  counsel  employed,  and  the  consequent  ex- 
pense, are  largely  optional  and  voluntary,  and  dependent  also  upon 
the  thoroughness  and  effectiveness  with  which  a  party  may  desire 
to  have  his  case  presented.  It  is  impossible  to  say,  therefore,  that 
the  necessity  of  expense  is  greater  in  the  one  case  than  in  the  other; 
and  expi  uses  so  fluctuating  in  their  nature  and  so  dependent  upon 
a  party's  own  option  are  not  a  proper  item  of  legal  damage. 

In  Regjlo  V.  Braggiotti,  7  Cush.  166,  Shaw,  C.  J.,  says: 

"But  the  counsel  fees  cannot  be  allowed.  These  are  expenses  incurred  by 
the  party  fo.  his  own  satisfaction,  and  they  vary  so  much  with  the  character 
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and  distinction  of  the  counsel  that  It  woiild  be  dangerous  to  permit  htm  to  Im- 
pose such  a  charge  upon  an  opponent;  and  the  law  measures  the  expenses  In- 
curred in  the  management  of  a  suit  by  the  taxable  costs." 

In  the  somewhat  similar  case  of  Miller  v.  Hays^  26  Ind.  380,  it 
was  held  that  such  expenses  for  attorney  and  counsel  fees  were 
not  recoverable  upon  an  arbitration  bond.  The  same  rule  is  usu- 
ally applied,  except  in  actions  upon  agreements  of  indemnity,  or 
actions  in  tort  involving  some  wanton  or  malicious  injury,  where 
punitive  damages  may  be  given;  in  which  cases  the  actual  expenses 
to  which  the  plaintiff  has  been  put  may  be  considered  by  the  jury. 
See  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  673-676;  Day  v.  Woodworth, 
13  How.  363,  372,  14  L.  Ed.  181;  Oelrichs  v.  Spain,  15  Wall.  211, 
230,  21  L.  Ed.  43.  And  in  admiralty,  counsel  fees  cannot  be  taxed. 
The  Baltimore,  8  Wall.  377,  388-392,  19  L.  Ed.  463. 

Aside  from  the  above  considerations,  an  allowance  of  the  costs 
and  expenses  in  the  prior  suit,  seems  to  be  wholly  inconsistent  with 
the  defendant's  undoubted  legal  right  to  bring  that  action.  Is  it 
not  a  contradiction  in  terms  to  say  that  a  man  may  lawfully  bring 
suit,  but  yet  shall  be  punished  for  bringing  it  by  being  made  liable 
to  a  subiaequent  suit  for  the  recovery  of  his  opponent's  costs  and 
expenses  therein  beyond  what  the  court  may  have  allowed  in  the 
original  action?  If  the  original  suit  is  lawfully  brought,  all  ques- 
tions of  costs  and  expenses  therein  must  be  deemed  settled  and 
ended  in  the  disposition  of  that  cause;  otherwise  suits  might  pro- 
ceed thereon  ad  infinitum. 

In  the  present  case,  moreover,  although  the  decision  in  the  former 
action  was  in  favor  of  the  present  plaintiff,  costs  under  the  equita- 
ble discretion  of  the  court  were  n,ot  allowed;  and  the  disallowance 
of  costs  at  that  time,  was  an  adjudication  between  the  same  par- 
ties that  the  present  plaintiff  was  not  equitably  entitled  to  costs; 
and  if  so,  certainly  no  independent  action  like  this  will  lie  to  re- 
cover them;  in  that  regard  the  case  of  Brunsdon  v.  Board,  1  Cab. 
&  El.  272,  is  in  point. 

While  it  may  be  possible  that  cases  may  arise  in  which  there  are 
damages  that  are  the  natural  *and  proximate  result  of  a  refusal  to 
refer  to  arbitration,  I  think  that  damages  of  the  kind  here  sought 
to  be  recovered  are  not  of  that  character;  and  considering  the  vast 
number  of  cases  in  which  suits  have  been  brought  in  disregard  of 
a  prior  agreement  to  arbitrate,  the  absence  of  any  reported  case  of 
any  similar  claim  for  lawyer's  fees  as  damages  for  the  refusal  to 
refer,  is 'strong  evidence  that  such  claims  have  never  been  regarded 
as  proper  legal  damages  for  such  refusal.  Nominal  damages  not 
being  sufficient  to  sustain  a  libel  in  admiralty  (Barnet  v.  Luther,  1 
Curt.  434,  436,  2  Fed.  Cas.  879;  The  Asiatic  Prince  [D.  C]  97  Fed. 
343,  345)|  the  exceptions  are  sustained. 
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BOSS  V.  MERCHANTS'  &  MINERS'  TRANSP.  CO. 

(District  Court,  D.  Rhode  Island.    January  30,  1900.) 

Admiralty—  Collision—Nbgliobnce. 

At  a  point  in  a  river  where  the  dredged  channel  was  400  feet  wide,  a 
string  of  scows  was  anchored,  the  anchor  being  some  50  feet  outside  the 
channel,  to  the  west  thereof,  and  the  distance  therefrom  to  the  stem 
of  the  last  scow  being  between  375  and  400  feet  The  hicoming  tide  swung 
them  directly  across  the  channel.  There  was  no  light  on  any  of  them, 
unless  on  the  one  nearest  the  anchor;  and  the  preponderance  of  the  evi- 
dence was  that  there  was  none  on  it,  the  officers  of  five  steamers  going 
down  the  river  during  the  night,  with  proper  lookouts,  testifying  that 
there  was  none.  Four  of  these  steamers,  three  of  them  drawing  not  over 
8  feet  of  water,  and  the  other  13  feet,  avoided  the  tow  by  malting  a  sharp 
deviation  to  the  eastward,  the  latter  having  barely  room  to  get  by,  and  her 
stern  narrowly  clearing  some  rocks.  Immediately  on  report  of  the  scows 
by  the  lookout  of  the  fifth  steamer,  which  was  heavily  loaded  and  drew 
17%  feet  of  water,  her  engines  were  reversed,  her  helm  put  to  port,  and 
she  struck  the  scow  nearest  the  anchor.  HeUh,  that  no  fault  of  such 
steamer  contributed  to  the  collision,  even  if  the  perilous  alternative  of 
going  to  the  eastward  might  have  been  more  fortunate. 

In  Admiralty. 

Robert  D.  Benedict  and  Dexter  B,  Potter,  for  libelant. 
Daniel  H.  Hayne  and  Archibald  G.  Matteson,  for  claimant 

.  BROWN,  District  Judge.  This  libel  is  for  the  sinking  of  scow  No. 
4  by  the  steamer  Chatham  on  the  night  of  September  3,  1897,  at 
about  11  o'clock^  in  the  Providence  river,  just  above  Pomham  Light. 
The  steamer  was  going  down  the  river.  The  scow  was  one  of  a  string 
of  four  empty  scows  at  anchor.  It  is  very  clear  that  the  libelant  was 
negligent  in  the  anchoring  of  these  scows,  and  that  on  that  night 
they  were  a  dangerous  and  unnecessary  obstruction  to  the  navigation 
of  the  narrow  and  frequented  channel.  The  anchor  was  placed  very 
close  to  the  western  edge  of  the  channel.  Scow  No.  4  was  fastened  to 
the  anchor  by  a  cable  with  one  scow  alongside.  Scow  No.  6  was  fast  ■ 
to  the  stern  of  No.  4,  and  scow  No.  12  was  fast  to  the  stem  of  No. 
6.  The  total  distance  from  the  anchor  to  the  stem  of  the  last  scow 
was  not  less  than  375  feet,  and  probably  not  much  over  400  feet. 
The  libelant  claims  that  the  anchor  was  75  or  100  feet  to  the  west 
of  the  western  edge  of  the  channel.  Ill  a  letter  written  by  him  aboiit 
three  months  after  the  collision  he  stated  that  it  was  50  feet  to  the 
west.  The  dredged  channel  at  this  point  is  about  400  feet  wide, 
with  a  depth  of  at  least  25  feet.  There  is  abundant  evidence  that  the 
string  of  scows  lay  directly  across  the  usual  course  of  steamers. 
They  were  leift  to  swing  freely  with  the  tide,  which  was  coming  in, 
and  would  naturally  throw  them  across  the  middle  of  the  channel. 
Ltt  view  of  the  direct  evidence  as  to  their  actual  location,  it  is  evi- 
dent that  the  wind,  which  was  very  light,  and  from  the  northeast, 
was  not  sufficient  to  prevent  their  swinging  with  the  tide.  They 
were  from  1,000  to  1,300  feet  above  Pomham  Light,  just  below  which 
the  channel  makes  a  sharp  turn.  Four  steamers  went  down  the 
channel  before  the  Chatham,  and  each  was  compelled  to  make  a 
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sharp  deviation  from  the  usual  course,  in  order  to  avoid  the  scows, 
going  to  the  eastward.  So  little  room  was  there  to  the  east  that  the 
Pilgrim  had  barely  rodm  to  get  by,  her  stem  narrowly  clearing  Pom- 
ham  Rocks  by  some  25  feet.  The  Mt.  Hopfe  passed  within  25  or  30 
feet  of  the  rear  scow,  and  her  master  says  that  he  was  then  right  over 
the  eastern  edge  of  the  channel.  The  testimony  from  the  officers  of 
the  steamers  Pilgrim,  Mt.  Hope,  Baltimore,  and  Whatcheer  is  in  itself 
sufficient  to  establish  the  negligence  of  the  libelant  in  anchoring,  and 
entirely  corroborates  the  testimony  from  the  Chatham  that  the  scows 
were  directly  in  the  proper  course.  It  is  also  clear  that  the  libelant 
was  at  fault  in  the  matter  of  lights.  The  evidence  for  the  libelant 
on  this  point  is  inconsistent  and  unsatisfactory.  The  libel  avers 
"that  said  scows  were  well  and  properly  moored,  and  scow  No.  4  had 
a  proper  light  set  and  burning."  In  a  letter  written  by  the  libelant 
December  12,  1897,  he  stated,  ^'My  scow  anchorage  had  the  proper 
light  exposed,"  and  that  the  Chatham  "ran  into  the  first  scow,  or  the 
one  having  the  light  on  it."  Capt.  Jaycox,  of  the  -tug  attending  the 
scows,  aboard  which  were  kept  the  lanterns  for  the  scows,  says  dis-  . 
tinctly  that  but  one  light  was  put  on  the  scows,  and  that  on  No.  4. 
Other  witnesses  for  the  libelant  testify  to  two  lights,— one.  on  each 
end  of  the  tow.  The  preponderance  of  the  evidence  for  the  libelant 
is  to  the  effect  that  but  one  light  was  placed  on  the  scows.  This, 
with  the  evidence  for  the  defense,  establishes  the  fact  that  the  two 
rear  scows  were  without  lights,  in  direct  violation  of  law.  Upon  the 
question  whether  the  sunken  scow.  No.  4,  carried  a  light  there  is 
greater  conflict.  I  am  of  the  opinion,  however,  that  by  a  preponder- 
ance of  evidence  it  appears  that  there  was  no  light  on  any  of  the 
scows  at  the  time  of  the  collision.  The  evidence  for  the  libelant  is 
to  the  effect  that  a  lantern,  properly  filled,  was  lighted,  and  placed 
on  scow  No.  4,  at  about  4  o'clock  in  the  afternoon.  Prom  that  time 
on  no  person  was  aboard  the  scows.  In  The  Westfield  (D.  C.)  38  Fed. 
366,  it  was  said: 

"Where  competent  officers  are  In  their  places,   attentive  to  their  duties, 

•and  navigating  their  vessel  according  to  what  can  be  seen,  their  testimony 

that  no  light  was  seen  which  ought  to  have  been  seen  and  must  have  been 

seen  if  properly  burning,  is  entitled  to  superior  credit  if  their  evidence  is  not 

outweighed  by  other  circumstances." 

In  the  present  case  we  have  not  only  the  evidence  from  the  Chat- 
ham, but  the  confirmatory  evidence  from  four  other  steamers,  that 
there  were  no  lights  on  the  scows.  This  is  testimony  of  the  highest 
character,  and  is  supported  by  the  presumption  that  in  this  narrow 
and  frequented  channel  the  officers  of  these  steamers  performed  their 
duties  with  the  usual  degree  of  diligence  required  at  that  part  of  the 
passage  down  the  river. 

The  libelant  contends  that,  wherever  was  the  anchorage,  and 
whatever  the  direction  of  the  scows  as  they  lay,  and  whether  they 
were  lighted  or  not,  the  Chatham  should  have  avoided  the  scows.  The 
argument  is  that,  because  the  other  steamers  passed  in  safety,  the 
Chatham  should  have  done  so,  and  that  the  only  cause  that  can  be 
suggested  for  her  failure  to  avoid  a  collision  is  that  she  did  not  keep 
a  diligent  lookout.    But  there  is  most  satisfactory  evidence  that  a 
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proper  lookout  was  maintained.  The  lookout  was  at  his  proper  sta- 
tion, and  was  attentive  to  his  duties.  In  the  pilot  house  were  the 
quartermaster  at  the  wheel,  the  master,  and  the  first  officer;  the 
latter  using  marine  glasses.  The  steamer  was  on  a  proper  course, 
running  at  a  proper  speed,  and,  though  the  libelant  has  carefully 
criticised  her  conduct  in  every  particular,  I  am  satisfied  that  she  was 
in  every  respect  performing  her  duty.  Under  the  circumstances,  the 
fact  that  a  collision  occurred  does  not  afford  even  prima  facie  evi- 
dence of  negligence.  It  cannot  be  inferred  that  the  Chatham  did  not 
see  the  scows  as  soon  as  did  the  other  vessels,  simply  because  she 
did  not  try  to  avoid  the  scows  by  going  to  the  eastward.  Excepting 
the  Pilgrim,  the  other  steamers  were  smaller  river  boats^  capable  of 
being  very  easily  and  quickly  handled.  None  of  them  drew  over  8 
feet  of  water.  The  Pilgrim  drew  but  13,  while  the  Chatham  was  a 
screw  steamer,  heavily  loaded,  and  drew  17  feet  and  6  inches.  That 
the  Chatham  did  not  choose  to  accept  the  risk  of  going  on  the  rocks 
to  the  eastward  is  evidence  neither  of  a  failure  to  keep  a  good  lookout 
nor  of  unskillful  navigation.  Immediately  upon  the  report  of  the 
scows  by  the  lookout,  she  reversed  her  engines,  and  put  her  helm  to 
port.  It  is  by  no  means  certain  that  it  was  not  the  best  thing  for  her 
to  do,  as  she  was  not  capable  of  as  quick  handling  as  the  side-wheel 
steamers,  and  her  chance  of  clearing  the  rocks  to  the  east  was  a 
doubtful  one.  But,  even  if  it  were  not,  the  libelant,  by  his  in- 
excusable negligence,  had  placed  the  Chatham  in  such  a  situation 
that  she  must  choose  between  perilous  alternatives.  The  fact  that 
an  order  other  than  that  which  was  given  might  have  been  more 
fortunate  would  be  insufficient  to  put  the  Chatham  in  fault.  The 
Maggie  J.  Smith,  123  U.  S.  349,  355,  8  Sup.  Ct.  159,  31  L.  Ed.  175; 
The  Blue  Jacket,  144  U.  S.  371,  393, 12  Sup.  Ot.  711,  36  L.  Ed.  469.  I 
find,  therefore,  that  the  collision  was  due  wholly  to  the  faults  of  the 
libelant.    The  libel  will  be  dismissed,  with  costs  to  the  libelee. 


THE  HOMER. 

(District  Court,  D.  Washington,  N.  D.    February  3,  1900.) 

L  Collision— Defense  of  Inevitable  Accident. 

To  exonerate  a  steamer  from  liability  for  an  injury  resulting  from  a 
collision  with  a  vessel  moored  at  a  wharf  on  the  ground  of  inevitable  acci- 
dent arising  from  a  latent  defect  in  her  machinery,  it  must  be  shown  that 
such  defect  could  not  have  been  discovered  by  a  person  of  competent  skill 
in  the  exercise  of  ordinary  care,  and,  further,  that  such  defect  necessarily 
caused  the  accident 

2l  Same— Evidence  Considered. 

Evidence  considered,  and  held  to  establish  that  the  eollision  of  a  steam- 
ship with  a  vessel  moored  to  a  wharf  was  due  to  the  fault  of  the  master  of 
the  steamship. 

8    Same— Suit  for  Personal  Injury— Contributory  Neolioencb. 

Libelant  was  at  work  on  a  vessel  moored  to  a  wharf,  when  she  was 
struck  by  a  steamship.  The  steamer  sounded  no  warning,  and  libelant 
did  not  know  of  her  approach  until  immediately  before  the  collision,  and, 
when  called  to,  he  turned  to  pick  up  his  coat,  which  contained  a  check. 
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before  starting  to  leave  the  vessel,  and  before  he  could  reach  the  wharf  the 
vessel  was  struck,  and  he  was  seriously  Injured.    Hddi  that  the  fact  of 
his  momentary  delay  to  rescue  his  coat  was  not  a  defense  to  an  action 
against  the  oflFendlng  vessel  to  recover  for  his  Injuries. 
4.  Dahaoss— Personal  Injury— Amouht  of  Award. 

An  award  of  $12,000  made  to  a  libelant  who  was  a  young  man  with 
an  expectancy  of  more  than  30  years,  for  an  injury  to  his  back  in  a  col- 
lision, by  which  his  lower  limbs  were  paralyzed,  he  was  caused  great  suffer- 
ing, and  would  probably,  as  shown  by  the  evidence,  remain  a  helpless 
cripple  through  the  remainder  of  his  life. 

Suit  in  rem  to  recover  damages  for  a  personal  injury  caused  by 
the  steam  schooner  Homer  running  into  the  brigantine  Blakely 
while  the  libelant  was  working  as  a  carpenter  on  the  latter  vessel^ 
which'  was  at  the  time  moored  to  a  dock  in  Seattle  Harbor.  Hear- 
ing on  the  merits.    Decree  for  libelant 

Martin,  Joslin  &  Griffin,  for  libelant 

Metcalfe  &  Jurey,  for  claimant 

HANFORD,  District  Judge.  From  the  evidence  in  this  case  I 
And  that  the  particulars  of  the  mishap  from  which  this  suit  arises 
are  as  follows:  At  about  7:45  a.  m.,  April  26,  1899,  the  steam 
schooner  Homer  was  making  her  way  from  the  Moran  Company's 
shipyard  to  the  Schwabacher  dock,  in  the  harbor  of  Seattle,  which 
dock  extends  from  the  eastern  shore  westwardly  into  the  bay.  It 
was  the  intention  of  her  captain  to  lay  the  Homer  across  the  out- 
ward end  of  the  dock,  where  she  was  to  take  on  board  some  spars 
or  other  timber.  The  distance  from  the  shipyard  to  the  Schwa- 
bacher dock  is,  approximately,  one  mile.  The  morning  was  clear. 
There  was  a  stiff  breeze  from  the  south,  and  the  tide  was  slack. 
The  Homer  has  two  engines  and  twin  propellers.  She  had  been 
inspected  by  the  United  States  inspectors  of  steam  vessels  less 
than  one  week  before  the  accident,  and  all  changes  in  her  equip- 
ment which  they  required  had  been  made,  "and  her  signal  bells  and 
attachments  bad  been  tested  by  her  captain  and  engineer  only  a 
few  minutes  before  she  started,  and  were  found  to  be  in  apparent 
good  working  condition.  In  making  the  run  to  the  dock,  only  the 
port  engine  was  in  operation,  under  a  slow  bell.  The  testimony 
does  not  show  what  pressure  of  steam  was  raised,  but  her  speed  was 
about  four  miles  per  hour,  and  her  course  was  north,  or  nearly  so. 
The  brigantine  Blakely  was  at  the  time  moored  on  the  south  side 
of  the  Schwabacher  dock,  her  bow  pointing  towards  the  shore,  and 
her  stern  being  far  enough  in  towards  the  shore  to  be  well  out  of 
the  way  of  vessels  coming  to  the  end  of  the  dock.  On  the  north 
side  of  the  dock  a  British  vessel,  named  the  Hatton  Hall,  was 
moored,  with  her  bowsprit  projecting  out  beyond  the  outer  end  of 
the  dock.  The  libelant  was  working  as  a  ship  carpenter  on  board 
the  Blakely,  and  immediately  before  the  Homer  struck  her  he  was 
on  deck  on  the  starboard  side  of  the  main  hatch,  facing  towards  the 
dock  and  towards  his  work,  which  required  him  to  stoop  or  bend 
his  body,  and  he  had  uo  warning  or  intimation  of  the  Homer's  ap- 
proach until  the  instant  of  the  collision.  During  the  time  of  the 
maneuvers  of  the  Homer  her  captain's  position  was  on  her  upper 
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deck,  abaft  the  pilot  house,  and  aboat  7^  feet  distant  from  a  ven- 
tilating funnel,  through  which  he  was  able  to  conununicate  with 
the  engine  room.  He  was  in  reach  of  the  handles  connected  with 
wires  and  attachments  for  sounding  the  gong  in  the  engine  room, 
which  was  the  ordinary  means  for  directing  the  engineer.  In 
that  position  he  could  see  ahead,  watch  the  wheel  in  the  pilot  house, 
and  hear  distinctly  the  gong  when  it  was  sounded  in  the  engine 
room.  When  the  Homer  had  approached  to  a  point  which  the  cap- 
tain estimated  to  be  50  feet  to  the  east  and  200  feet  south  of  the  end 
and  south  side  of  the  Schwabacher  dock,  the  captain  pulled  one  of 
the  handles,  intending  to  sound  the  gong  once  as  a  signal  to  the 
engineer  to  stop  the  port  engine.  At  that  moment  he  for  the  first 
time  noticed  the  bowsprit  of  the  Hatton  Hall  projecting  beyond  the 
end  of  the  dock,  and  the  discovery  seems  to  have  diverted  his  at- 
tention, so  that  he  probably  did  not  notice  that  the  gong  did  not 
sound  in  response  to  his  pull.  He  then,  quickly  ^s  the  motion  could 
be  made,  pulled  the  same  handle  twice,  intending  to  sound  the  gong 
twice  as  a  signal  to  the  engineer  to  reverse  the  port  engine,  and, 
although  he  noticed  in  his  own  mind  that  the  gong  did  not  sound, 
he  at  once  pulled  the  other  handle  twice  as  a  signal  to  the  en- 
gineer to  start  the  starboard  engine  backward,  and  to  that  move- 
ment the  gong  responded,  and  the  engineer  obeyed  the  order,  but, 
as  the  engineer  had  not  received  any  direction  to  stop  or  reverse 
the  port  engine,  it  continued  working  ahead.  The  effect  of  the  port 
engine  going  ahead  with  the  starboard  engine  backing  was  to  swing 
the  bow  of  the  vessel  to  starboard.  As  soon  as  the  captain  notic^ 
the  apparent  confusion,  he  stepped  to  the  ventilator  and  called  to 
the  engineer  to  back,  and  he  heard  his  order  repeated  in  the  engine 
room,  but  he  then  noticed  that  the  steamer  had  swung  in  so  far 
that  «he  could  not  clear  the  end  of  the  dock,  and,  being  in  that 
situation,  he  ordered  the  man  at  the  wheel  in  the  pilot  house  to  set 
his  wheel  hard  a-port,  which  order  was  instantly  obeyed;  and*,  so 
far  as  the  testimony  shows,  this  was  the  only  order  given  by  the 
captain  to  the  man  at  the  wheel,  and  this  was  the  only  movement 
of  the  vessel's  helm.  As  quickly  as  he  could  speak  after  giving  the 
order  hard  a-port,  the  captain  called  to  the  engineer  through  the 
ventilator,  "Back  her  like  hell,"  and  repeated  the  same  cry  one  or 
more  times,  to  which  the  response  was  given,  "She  is  backing,  sir;" 
and  it  was  not  until  that  order  was  given  that  the  port  engine  was 
reversed.  About  the  same  instant,  or  within  a  few  seconds  after- 
wards, the  Homer  came  upon  the  Blakely  without  having  given  a 
blast  of  her  whistle,  or  any  warning  sound.  She.  was  swinging  to 
starboard  under  the  influence  of  her  helm  and  the  peculiar  working 
of  her  propellers,  so  that  she  struck  in  a  glancing  and  raking  man- 
ner, and  immediately  afterwards  commenced  to  back  off.  The  tes- 
timony does  not  go  into  all  the  details  of  the  injury  done  to  the 
Blakely,  but  it  does  show  that  her  forerigging  was  torn  away,  a 
yardarm  and  its  braces  were  broken,  and  a  12-inch  block  suspended 
from  the  arm  fell  to  the  Blakely's  deck.  The  position  of  the  libel- 
ant at  his  work  was  such  that  he  did  not  see  the  approach  of  the 
Homer  until  another  person  near  him  gave  a  warning  cry  just  as 
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the  Homer  was  about  to  strike.  Several  persons  were  near  by,  and 
they  all  made  a  rush  to  get  over  on  the  dock.  The  libelant  started 
also,  as  quickly  as  a  man  taken  by  surprise  might  be  expected  to, 
and,  as  he  started,  he  grabbed  his  coat,  in  the  pocket  of  which  he 
had  a  check  for  J234.  His  testimony  shows  that  he  thought  of  the 
check,  and  his  movement  to  save  it  may  have  delayed  him  one  or 
two  seconds  in  getting  away.  He  did  not  succeed  in  his  effort  to 
get  on  the  dock,  and  he  was  found,  immediately  after  the  collision, 
on  the  Blakely's  deck,  badly  injured,  and  suffering  extreme  agony 
from  an  injury  to  his  back.  The  12-inch  block  which  had  been  at- 
tached as  a  pendant  to  the  broken  yardarm  was  found  lying  on  the 
deck  near  the  libelant.  There  Tvere  no  indentations  or  marks  on 
the  deck  to  indicate  that  it  had  struck  there  with  any  great  force, 
and  the  libelant's  back  was  bruised  in  a  manner  to  indicate  that 
he  had  received  the  force  of  the  falling  block.  Ever  since  the  occur- 
rence, the  libelant  has  been  in  a  helpless  and  pitiable  condition, 
and  a  great  sufferer.  He  has  no  use  of  his  lower  limbs,  and  it  is 
reasonably  certain  that  he  will  remain  a  helpless  cripple  during  the 
balance  of  his  life,  although  the  physicians  who  have  attended  him 
admit  that  they  cannot  say  that  it  is  impossible  for  him  to  recover. 

The  suit  is  defended  on  three  grounds,  which  are  as  follows:  (1) 
Inevitable  accident.  In  this  the  claimant  contends  that  the  con- 
duct of  the  Homer  in  going  out  of  her  course  and  colliding  with  an- 
other vessel  which  was  stationary,  and  moored  to  a  dock,  was  pure- 
ly accidental,  and  could  not  have  been  prevented  by  the  exercise 
of  ordinary  prudence  and  the  care  and  skill  on  the  part  of  her  cap- 
tain and  crew  which  the  circumstances  required.  (2)  The  claimant 
contends  that  the  evidence  is  insufficient  to  show  clearly  that  the 
injury  to  the  libelant  was  caused  by  the  collision.  In  this  he  relies 
upon  the  admissions  of  the  libelant,  and  all  the  witnesses  who  liave 
testified  in  his  behalf,  to  the  effect  that  none  of  them  did  actually 
see  the  block  strike  the  libelant,  and  the  testimony  of  the  man  who 
was  at  the  wheel  in  the  pilot  house  of  the  Homer,  to  the  effect  that 
the  block  did  not  fall  to  the  deck  of  the  Blakely,  but  first  struck  on 
top  of  the  galley  of  the  Homer,  and  then,  as  she  backed  away  from 
the  Blakely,  it  was  drawn  overboard,  and  afterwards  hung  over  the 
starboard  rail  of  the  Blakely.  (3)  The  claimant  sets  up  as  a  com- 
plete defense  that  the  libelant  is  wholly  responsible  for  his  own 
injury  by  reason  of  his  deliberate  and  reckless  disregard  of  his  du- 
ty to  get  out  of  the  way  immediately,  and  it  is  contended  that  there 
was  deliberate  and  reckless  disregard  of  his  own  safety  on  the  part 
of  the  libelant  shown  by  his  effort  to  save  his  coat  and  bank  check. 
All  of  these 'Contentions  are,  in  my  opinion,  destitute  of  any  merit 
whatever.  Nevertheless,  as  able  counsel  have  been  led  by  zeal  in 
the  cause  of  their  client  to  make  these  defenses  earnestly  and  in 
good  faith,  I  have  given  each  of  them  serious  attention,  and  will 
endeavor  to  give  reasons  for  deciding  adversely. 

It  is  insisted  that  the  Homer  was  swung  from  her  proper  course, 
and  that  her  speed  could  not  be  checked  in  time  to  prevent  the  col 
lision,  by  an  accident,  which  accident  was  "inevitable,"  because  a 
soft  metal  tube,  called  a  "pintle,"  set  in  the  upper  deck,  through 
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which  the  wire  for  sounding  the  gong  in  the  engine  room  passes, 
had  become  bent,  so  as  to  prevent  proper  action  of  the  wire  when 
the  captain  polled  the  handle,  and  that  this  was  a  latent  defect 
in  the  equipment  of  the  vessel, — that  is  to  say,  it  had  not  been  dis- 
covered by  the  captain, — and  in  consequence  of  this  latent  defect 
the  gong  did  not  sound  when  the  captain  attempted  to  give  three 
bells  to  stop  and  reverse  the  port  engine,  and,  in  consequence  of 
the  gong  not  sounding,  the  engineer  did  not  stop  or  reverse  the  port 
engine,  and  in  consequence  of  this  failure  the  port  engine  continued 
to  drive  ahead  after  the  starboard  engine  had  been  started  backing, 
and  had  the  effect  to  swing  the  bow  of  the  vessel  to  starboard,  and 
to  prevent  her  momentum  from  being  checked  in  time  to  avoid  the 
collision.  This  all  rests  upon  the  erroneous  theory  that  any  defect 
in  the  machinery  or  equipment  of  a  vessel  is  a  latent  defect,  and  that 
the  law  will  regard  any  mishap  it  causes  as  an  inevitable  accident, 
for  which  no  liability  for  resulting  injuries  will  attach  to  the  ship 
or  her  master,  if,  upon  a  careful  inspection  within  a  reasonable  time 
preceding  the  accident,  by  competent  persons,  the  defect  was  not 
discovered,  and  was  unknown.  The  law,  however,  does  not  excuse 
the  use  of  defective  machinery  and  appliances  merely  because  the 
users  fail  to  discover  their  defects.  The  question  to  be  determined 
before  condemning  or  excusing  the  responsible  party  is  not  whether 
the  defects  were  discovered  or  known,  but  these:  Could  the  defects 
have  been  discovered  by  a  person  of  competent  skill  and  judg- 
ment if  he  acted  with  a  degree  of  care  and  vigilance  amounting 
to  ordinary  care  and  prudence  in  view  of  all  the  circumstances? 
And,  if  the  defect  was  undiscoverable  by  the  exercise  of  ordinary 
care  and  prudence,  did  it  necessarily  cause  the  accident?  In  this 
case  the  bent  pintle  is  a  matter  of  trifling  importance.  The  fact 
that  the  bell  wire  was  not  in  working  order  could  have  been  dis- 
covered by  a  competent  person  if  he  was  alert  ^nd  attended  to 
his  duty  at  the  moment  of  an  attempt  to  use  the  bell,  for  the  ac- 
tion or  nonaction  of  the  wire  in  his  grasp  would  indicate  that  it 
was  not  serving  its  purpose,  and  the  same  thing  would  be  indicated 
instantly  by  the  failure  of  the  gong  to  respond,  and  the  failure  of 
the  engineer  to  act.  Furthermore,  the  bent  pintle  was  not  the 
sole  cause  nor  the  proximate  cause  of  the  accident.  When  the 
intended  signals  to  stop  and  reverse  the  port  engine  failed,  the 
vessel  would  have  passed  clear  of  the  dock,  and  no  harm  would 
have  been  done,  if  she  had  continued  on  her  course.  There  was 
no  necessity  for  haste  to  back  the  starboard  engine,  and  it  was 
the  captain's  duty  to  control  the  movements  of  the  vessel  so  as  to 
keep  her  from  striking  the  dock  or  the  other  vessels  moored  there. 
If  the  captain  had  not  ordered  the  engineer  to  start  the  starboard 
engine  backward  before  the  port  engine  had  been  stopped  and  re- 
versed, and  if  he  had  required  the  man  at  the  wheel  to  use  the 
helm  so  as  to  keep  the  vessel  from  swinging  to  starboard,  she  would 
not  have  gone  out  of  her  course,  and  the  accident  would  not  have 
happened.  Here  I  find  the  captain  in  fault  in  two 'particulars: 
First,  in  signaling  the  engineer  to  back  the  starboard  engine  with- 
out first  actually  knowing  that  his  intended  orders  to  back  and^^re-        t 
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verse  the  port  engine  had  been  executed  by  the  engineer;  second, 
in  not  giving  attention  to  the  helm,  which  is  the  means  provided  for 
controlling  the  course  of  a  ship  under  way;  and  neither  one  of  these 
errors  can  be  excused  by  reason  of  an  unknown  injury  to  the  pintle, 

Eeferring  to  the  second  ground  of  defense,  there  is  certainly 
more  than  a  mere  preponderance  of  the  evidence  supporting  the 
libelant's  contention  that  the  block  struck  him  in  the  back  when 
it  fell  after  being  torn  from  its  attachment  to  the  broken  yard- 
arm.  The  injury  to  the  libelant  is  just  such  an  injury  as  would  be 
caused  by  a  person  struck  in  the  back  by  such  a  missile.  There 
is  not  a  particle  of  evidence  supporting  the  contention  on  the  part 
of  the  claimant  that  a  different  timber  or  heavy  object  might  have 
been  displaced  by  some  cause  other  than  the  collision,  and  that 
the  injury  might  have  been  inflicted  thereby.  The  block  was  found 
at  the  place  where  it  would  naturally  lodge  on  the  deck  of  the 
Blakely,  immediately  after  the  injury.  This  is  fully  proved  by  the 
testimony  of  several  witnesses,  and  the  court  would  not  be  justi- 
fied in  rejecting  the  testimony  of  a  number  of  unimpeached,  disin- 
terested witnesses  because  the  man  at  the  wheel  on  the  Homer  has 
given  testimony  to  the  effect  that  he  saw  the  block  fall  on  the 
galley  of  the  Homer,  and  go  overboard,  and  that  he  afterwards 
saw  it  hanging  over  the  side  of  the  Blakely.  I  believe  that  his  tes- 
timony refers  to  a  different  block,  or  else  he  is  mistaken  in  suppos- 
ing that  he  saw  any  block. 

The  third  defense  has  nothing  to  rest  upon  except  the  fact  that 
the  libelant  was  not  so  nimble  in  getting  out  of  the  way,  when 
surprised  by  imminent  danger,  as  the  other  persons  who  were  near 
him  at  the  time.  In  the  argument  made  by  counsel  for  the  claim- 
ant, the  libelant  was  severely  criticised  for  the  concern  which  he 
manifested  to  rescue  the  bank  check  representing  over  |200,  which 
was  in  his  coat  But  the  law  does  not  grant  immunity  to  those 
responsible  for  the  negligent  use  of  a  dangerous  power  by  which 
others  are  injured  merely  because  the  injured  party  has  failed  to 
save  himself  by  the  extreme  swiftness  or  extraordinary  skill  of  his 
own  movements;  nor  will  the  law  deny  its  protection  to  a  man 
whose  mind  at  the  moment  of  extreme  peril  involuntarily  becomes 
fixed  ux>on  his  most  valuable  accumulations,  and  prompts  him  to 
try  to  save  something  which  may  be  of  the  utmost  importance  to 
himself  and  family  in  case  of  failure  to  save  himself  from  severe 
bodily  injury,  or  regard  the  injured  party  as  being  in  fault  for  a 
mere  error  committed  in  extremis.  The  libelant  is  a  young  man. 
At  the  time  of  the  injury  he  had  an  expectancy  of  more  than  30 
years  yet  to  live  according  to  the  tables  of  mortality  based  on  the 
average  duration  of  human  life.  For  his  loss  of  earning  capacity, 
his  expenses  consequent  upon  his  injuiy,  his  suffering,  and  the 
misery  of  having  to  live  as  a  helpleps  cripple,  he  is  justly  entitled 
to  recover  substantial  damages.    I  award  him  112,000,  and  costs. 
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BAILBY  et  al.  v.  TILMNGHAST. 

(Gircnlt  Court  of  Appeals,  Sixth  Circuit    February  12,  1900.) 

No.  614. 

1«  National  Banks— Suit  by  Receiver  against  Stockholders— Jurisdiction 
OF  Equity. 

The  receiver  of  an  insolvent  national  bank  may  maintain  a  suit  in 
equity  to  enforce  an  assessment  against  stockholders,  where  such  assess- 
ment is  less  than  the  full  amount  of  their  liability;  and,  where  the  question 
of  law  involved  is  common  as  to  a  number  of  the  stockholders,  and 
rests  upon  substantially  the  same  facts,  they  may  be  joined  as  defendants. 

8.  Equity  Jurisdiction— Preventing  Multiplicity  of  Suits— Joinder  of  De- 
fendants. 

To  authorize  a  plaintiff  to  maintain  a  suit  in  equity  against  a  number  of 
persons,  it  Is  not  essential  that  there  should  be  a  community  of  interest 
between  them;  but  where  a  common  question  of  law  arising  upon  similar 
facts  is  Involved  between  the  plaintiff  and  each  defendant,  equity  has 
Jurisdiction  on  the  ground  of  preventing  a  multiplicity  of  suits. 

8.  National  Banks— Liability  of  Stockholders— Defenses. 

It  is  Incompatible  with  the  policy  and  purposes  of  the  national  banking 
laws  to  permit  mere  irregularities,  or  even  fraudulent  practices,  in  the 
organization  or  management  of  a  bank  created  thereunder,  to  invalidate 
Its  action,  and  give  ground  for  a  stockholder  to  repudiate  his  obligations  to 
the  public. 

4.  Same— Inorbabb  of  Capital— Conclusiveness  of  Comptroller's  Certifi- 

cate. 

The  comptroller's  certificate,  authorizing  an  Increase  of  the  capital  stock 
of  a  national  bank.  Is  conclusive  of  the  existence  of  aU  the  facts  necessary 
to  authorize  such  increase  in  favor  of  the  public  and  against  the  subscrib- 
ers to  such  stock. 

5.  Same— Validity  of  Increase. 

By  a  resolution  duly  passed,  the  stockholders  of  a  national  bank  author- 
ized an  increase  of  $300,000  in  the  capital  stock,  and  under  such  resolution 
defendants  and  others  subscribed  and  paid  for  such  stock  to  the  amount 
of  $150,000,  and  received  certificates  therefor,  upon  which  dividends  were 
paid  the  same  as  on  the  original  stock.  The  names  of  the  subscribers  were 
entered  on  the  books  of  the  bank  as  stockholders,  but  the  increase  was 
not  certified  to  the  comptroller  until  three  years  later,  the  stock  being  shown 
during  that  time  In  the  published  statements  of  the  bank  as  "stock  paid 
in,  but  not  certified."  At  the  end  of  that  time  a  second  resolution  was 
passed,  reducing  the  amount  of  the  authorized  increase  to  $150,000,  and 
directing  the  same  to  be  certified  to  the  comptroller,  which  was  done,  and 
the  increase  was  approved  by  him.  The  bank  was  then  known  to  be  in- 
solvent, and  was  Immediately  thereafter  closed,  and  a  receiver  appointed. 
Held,  that  the  action  of  the  stockholders  in  reducing  the  amount  of  the 
increase  was  legal,  and  that  of  the  comptroller  in  approving  the  increase 
under  the  circumstances  was  proper;  that  the  subscribers  became  stock- 
holders, and  had  no  equitable  ground  upon  which  to  repudiate  their  liabil- 
ity as  such  to  the  creditors  of  the  bank. 

<k  Same. 

A  subscriber  to  an  issue  of  increased  stock  authorized  by  a  national  bank, 
who  was  given  original  stock  instead,  which  fact  appeared  on  the  face 
of  the  certificate  and  by  the  books  of  the  bank,  who  retains  such  stock, 
without  objection,  for  three  years,  and  until  after  the  bank  has  become 
insolvent,  will  be  presumed  to  have  known  and  assented  to  such  change, 
and  Is  precluded  from  thereafter  asking  to  be  relieved  from  liability  as  a 
stockholder  on  that  ground. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 
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This  is  a  suit  in  equity,  brought  by  Philip  Tillinghast,  as  receiver  of  the 
Columbia  National  Bank  of  Tacoma,  in  the  state  of  Washington,  an  associa- 
tion organized  under  the  national  banking  act,  against  46  defendants,  sued 
as  stockholders,  for  the  purpose  of  recovering  an  assessment  of  $61  per  share 
of  the  stock  held  by  them,  levied  by  the  comptroller  of  the  currency  upon  their 
personal  liability  on  account  thereof,  imposed  by  section  5151  of  the  Revised 
Statutes  of  the  United  States.  The  material  facts  as  developed  by  the  plead- 
ings and  proofs  are  as  follows: 

The  Columbia  National  Bank  of  Tacoma,  Wash.,  was  organized  on  the  2d 
day  of  September,  1891,  with  a  capital  stock  of  $200,000,  and  thereupon  en- 
gaged in  the  banking  business  at  that  place.  On  the  12th  day  of  January, 
1892,  at  the  regular  annual  meeting  of  the  shareholders,  by  a  two-thirds  vote, 
the  said  shareholders  resolved  to  increase  the  capital  stock  of  the  association 
in  the  sum  of  $300,000.  The  resolution  passed  for  that  purpose  was  as  fol- 
lows: "(1)  Resolved,  that  under  the  provisions  of  the  act  of  May  1,  1886, 
the  capital  stock  of  this  association  be  increased  in  the  sum  of  three  hundred 
thousand  dollars  ($300,000),  making  the  total  capital  Ave  hundred  thousand 
dollars  ($500,000).  Further  resolved,  that,  as  money  paid  in  amounts  to  fifty 
thousand  dollars  ($50,000),  or  more,  the  president  or  cashier  be  authorized  to 
certify  the  same  to  the  comptroller  of  the  currency,  and  shall  so  continue  to 
certify  until  the  said  three  hundred  thousand  doUars  ($300,000)  is  paid  in." 
Thereupon  notice  was  given  to  each  shareholder  of  the  association,  granting 
the  privilege  to  each  of  them  of  subscribing  for  such  number  of  shares  of  the 
proposed  increase  of  the  capital  stock  as  such  shareholder  was  entitled  to, 
according  to  the  number  of  shares  owned  by  him  before  the  stock  was  voted 
to  be  increased.  The  shareholders  having  failed  to  subscribe  for  such  In- 
crease, the  books  of  the  association  were  opened  for  subscription,  and,  among 
others,  the  defendants  subscribed  for  certain  shares  of  the  increased  stock, 
and  paid  for  their  subscriptions.  Certificates  of  stock  for  the  amount  sub- 
scribed by  them,  respectively,  w^ere  Issued,  and  received  by  them,  and  their 
names  were  entered  as  shareholders  in  the  stock  book  and  ledger  of  the  as- 
sociation. The  whole  amount  of  stock  so  subscribed  by  the  defendants  and 
others,  and  paid  for,  amounted  to  the  sum  of  $150,000.  The  bank  included  this 
stock  in  its  statements  published,  in  accordance  with  the  banking  ;act,  as 
"capital  stock  paid  in  not  certified";  and  dividends  were  paid  by  the  associa- 
tion in  the  same  manner  and  to  the  same  extent  as  dividends  upon  the  orig- 
inal capital  stock  of  the  said  association,  to  the  defendants  among  the  rest. 
This  $150,000  of  stock  had  all  been  taken  and  paid  for  by  the  last  day  of 
July,  1892,  but  was  not  certified  to  the  comptroller  as  fast  as  $50,000  thereof 
was  subscribed  and  paid  for;  nor  was  any  certificate  of  the  increased  stock 
certified  to  the  comptroller  until  the  9th  day  of  September,  1895,  when  two- 
thirds  of  the  shareholders  of  the  said  association,  acting  with  the  approval 
of  the  comptroller  of  the  currency,  and  at  a  meeting  called  for  the  purpose, 
voted  to  modify  the  said  increase  of  stock  of  $300,000  by  just  one-half,  making 
it  only  $150,000,  and  the  total  amount- of  capital  stock,  original  and  increased, 
$350,000,  instead  of  $500,000.  Soon  after  this  the  officers  of  the  association 
certified  to  the  comptroller  the  fact  of  said  Increase  of  $150,000,  and  that  it 
had  been  fully  paid.  On  the  23d  day  of  October,  1895,  the  comptroller  certi- 
fied in  due  form  that  the  capital  stock  of  the  association  had  been  increased 
in  the  sum  of  $150,000,  that  that  sum  had  been  paid  in,  and  that  he  approved 
of  such  increase.  With  this  certificate  the  comptroller  transmitted  the  follow- 
ing explanatory  letter: 

"Mr.  W.  G.  Peters,  Cashier,  Columbia  National  Bank,  Tacoma,  Wash.— 
Sir:  Inclosed  herewith  you  will  find  my  certificate,  approving  the  Increase 
of  the  capital  stock  of  your  association  from  $200,000  to  $350,000,  with  letter 
to  that  effect.  In  connection  with  these  papers,  I  desire  to  inform  you  of 
my  reasons  for  approving  this  increase  of  capital  stock.  On  investigation  it 
appears  that  a  meeting  of  the  shareholders  of  the  Columbia  National  Bank 
was  held  January  12,  1892,  at  which  1,429  of  the  2,000  shares  of  stock  were 
Tepresented,  1,394  of  which  were  voted  in  favor  of  increasing  the  capital  stock. 
Subsequently,  subscriptions  to  the  increased  stock  were  taken  to  the  amount 
of  $150,000,  and  this  amount  has  been  certified  by  the  officers  of  the  bank 
as  having  been  paid  in  as  permanent  capital,  their  certificates  Iq  this  effect 
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being  dated  July  25,  1896.  In  the  meantime  it  appears  that  the  subscribers 
to  the  Increased  stock  have  received  the  same  dividends  as  the  other  share- 
holders since  the  time  their  money  was  paid  Into  the  bank  as  capital  stock, 
and  that  no  effort  appears  to  have  been  made  by  them  to  have  the  increase 
of  capital  stock  certUied  to  this  office  In  order  that  the  comptroller's  certificate 
of  approval  might  be  obtained,  and  no  complaints  appear  to  have  been  made 
by  them  because  of  this  delay,  so  long  as  the  bank  remained  In  fairly  good 
condition.  The  published  reports  of  condition  of  the  bank  have  advertised 
the  amount  paid  in  for  increased  capital  stock  as  ^uncertified  capital/  holding 
out  to  the  public  that  the  certified  capital  of  the  bank,  namely,  $200,000,  had 
been  Increased  by  the  amount  so  published,  to  which  the  new  shareholders 
tacitly  consented.  It  must  necessarily  follow  that  the  patrons  of  the  bank 
have  considered  this  'uncertified  capital'  as  a  part  of  the  permanent  capital 
of  the  bank,  and  have  made  their  deposits  with  faith  in  this  belief;  hence, 
if  the  bank  should  at  any  time  in  the  future  become  unable  to  continue  busi- 
ness. It  would  not  appear  in  any  way  equitable  that  the  subscribers  to  the 
Increased  capital  stock  should  be  put  upon  the  same  footing  with  the  innocent 
depositors,  who  have  relied  upon  the  credit  of  the  bank  as  maintained  by  Its 
published  reports  of  condition.  For  these  reasons  I  have  determined  that  it 
is  my  duty  to  approve  the  increase  of  capital  stock  in  the  amount  certified  by 
the  ofi^cers  of  the  bank  as  having  been  paid. 

"[Signed]  Very  respectfully,  James  H.  Eckels,  Comptroller." 

When,  on  September  9,  1895,  the  al;H>ve-mentioned  modification  was  resolved 
upon  by  the  shareholders,  the  affairs  of  the  bank  had  become  critically  in- 
volved, and  in  fact  the  institution  was  insolvent.  On  August  27,  1895,  the 
defendant  Bailey,  in  behalf  of  himself  and  the  other  defendants,  addressed 
a  letter  to  the  comptroller,  protesting  against  any  increase  in  the  sum  of 
$150,000,  which  had  been  subscribed,  to  which  letter  the  comptroller  replied 
as  follows:  "You  are  respectfully  Informed  that  on  August  5th  the  representa- 
tive of  the  bank  referred  to  was  advised  that.  In  view  of  the  fact  that  the 
whole  amount  applied  for  had  not  been  paid  in,  my  certificate  authorizing  in- 
crease of  the  capital  stock  of  the  bank  would  not  be  issued,  as  per  shareholders* 
resolution  of  January,  1892."  On  the  9th  day  of  August,  1895,  the  comptroller 
addressed  a  letter  to  the  cashier  of  the  bank.  In  which  he  stated  that  he  would 
approve  of  an  increase  in  the  sum  of  $150,000,  upon  certain  conditions,  which 
were  that  a  meeting  of  the  shareholders  be  called  for  the  purpose  of  consider- 
ing the  question  of  increasing  the  capital  stock,  the  notice  to  said  shareholders 
stating  specifically  tliat  the  matter  of  increasing  such  stock  in  the  sum  of  $150,- 
000  should  be  considered  at  such  meeting,  and  upon  further  condition  that  a 
two-thirds  vote  of  the  shareholders  should  be  given  in  favor  of  such  increase, 
and  the  legal  requirements  in  reference  thereto  were  fully  complied  with.  It 
was  in  pursuance  of  this  letter  that  the  stockholders'  meeting  of  September  9, 
1895,  was  held,  at  which  the  modification,  of  the  increase  of  capital  stock  was 
determined  upon  by  the  shareholders.  On  the  24th  day  of  October — ^which 
was  the  day  after  the  comptroller  had  approved  the  Increase  of  the  capital 
stock  of  the  bank  in  the  sum  of  $150,000,  he  (the  comptroller)  directed  a 
national  bank  examiner  to  close  the  doors  of  said  bank,  presumably  on  ac- 
count of  its  insolvency,  and  a  receiver  was  appointed. 

Certain  other  Incidental  facts  are  referred  to  in  the  course  of  the  opinion 
which  follows,  in  connection  with  the  questions  therein  discussed.  All  the 
defendants  demurred  to  the  bill  upon  the  ground  that  no  sufficient  basis  for 
equitable  relief  was  therein  shown  against  defendants,  or  any  of  them;  and 
some  of  themi  more  specifically,  upon  the  ground  "that  the  relief  sought  is 
not  of  equitable  cognizance,  because  it  appears  upon  the  face  of  the  bill  that 
complainant  had  a  plain  and  adequate  remedy  at  law."  The  defendants  filed 
a  cross  bill,  wherein,  upon  the  ground  of  matters  already  stated,  and  certain 
other  facts  hereinafter  referred  to,  they  prayed  that  the  comptroller's  certifi- 
cate authorizing  the  increase  of  capital  stock  by  $150,000,  of  September  9,  1895. 
should  be  decreed  to  be  "wholly  null  and  void,  as  made  without  jurisdiction 
or  authority,  and  that  complainant  be  enjoined  from  asserting  any  claim 
against  the  respondents  under  or  by  virtue  thereof."  The  demurrers  to  the 
original  bill  were  overruled.  Judge  Taft  presiding.  The  defendants  answered, 
and  a  replication  was  filed.    Complainant  in  the  original  bill  answer^  the      j 
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cross  bill,  and  complainairts  therein  filed  a  replication,  and  proofs  were  taken. 
Judge  Glaric  who  presided  in  the  circuit  court  on  the  final  hearing,  passed  a 
decree  for  the  complainant  His  opinion  is  reported  in  86  Fed.  46.  The  de- 
fendants have  appealed. 

F.  G.  Roelker,  P.  B.  James,  John  0.  Healy,  Oscar  F.  Davisson,  and 
John  Ledjard  Lincoln,  for  appellants. 
Philip  Tillinghastj  pro  se. 

Before  LURTON,  Circuit  Judge,  and  SEVERENS  and  THOMPSON, 
District  Judges. 

SEVERENS,  District  Judge,  after  having  stated  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  first  question  arising  upon  this  record  is  whether  the  complain- 
ant has  chosen  the  proper  forum  in  which  to  enforce  the  individual 
liability  of  the  defendants  as  stockholders  to  the  creditors  of  the  bank 
in  excess  of  their  liability  to  the  corporation  for  the  stock  itself,  and, 
in  connection  with  this,  the  related  question  whether  the  defendants 
were  properly  joined,  all  in  one  suit.  In  behalf  of  the  defendants  it 
is  earnestly  insisted:  First,  that  there  was  a  complete  and  adequate 
remedy  at  law;  and,  second,  that,  if  they  could  properly  be  sued  in 
equity,  inasmuch  as  they  are  liable,  if  at  all,  not  jointly,  but  severally 
only,  there  is  no  warrant  for  suing  them  collectively.  In  support  of 
the  first  of  these  contentions,  namely,  that  the  remedy  at  law  was 
adequate,  it  is  pointed  out  that  as  to  each  defendant  the  question  of 
liability  and  the  amount  to  be  recovered  (if  that  is  open  to  contest) 
could  be  readily  ascertained  by  the  ordinary  methods  of  trial  in  an 
action  at  law;  that  the  demand  is  simply  for  a  judgment  for  a  sum 
of  money;  and,  further,  that  there  is  no  fact  or  circumstance  of  an 
equitable  character  involved.  In  the  case  of  Kennedy  v.  Gibson,  8 
Wall.  498, 19  L.  Ed.  476,  which  arose  not  long  after  the  national  bank- 
ing act  went  into  operation,  suit  was  brought  by  bill  in  equity  against 
several  stockholders  of  a  national  bank  by  a  receiver  to  recover  the 
maximum  amount  of  their  special  liability.  The  bill  showed  facts 
indicating  the  necessity  for  enforcing  it  to  that  extent,  but  did  not 
show  that  the  comptroller  had  made  any  determination  of  that  mat- 
ter, or  given  any  direction  for  enforcing  this  liability  of  the  stockhold- 
ers. The  defendants  demurred,  and  the  demurrer  was  sustained. 
What  the  grounds  of  the  demurrer  were  is  not  stated  in  the  report, 
but  the  reporter  tells  us  that  the  case  was  decided  in  the  court  below 
mainly  upon  the  ground  that  the  bill  failed  to  aver  that  the  comp- 
troller had  taken  any  action  in  the  matter.  The  supreme  court  held 
that  such  a  determination  by  the  comptroller  was  a  condition  preced- 
ent to  the  right  of  the  receiver  to  bring  suit  against  stockholders 
to  enforce  their  liability  in  excess  of  their  stock;  and  it  seems  clearly 
inferable  that  the  court  also  held  that,  when  the  suit  was  for  the 
whole  amount  of  the  liability,  it  must  be  at  law.  Other  matters  were 
discussed  and  decided  in  the  opinion  of  the  court  delivered  by  Mr. 
Justice  Swayne,  not  relevant  to  the  present  inquiry.  But  in  the 
course  of  the  opinion,  after  laying  down  the  proposition  that,  "when 
the  whole  amount  is  sought  to  be  recovered,  the  proceeding  must  be 
at  law,"  it  is  said:    'Where  less  is  required,  the  proceeding  may  be 
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in  equity,  and  in  such  case  an  interlocutory  decree  may  be  taken  for 
contribution,  and  the  case  may  stand  oyer  for  the  further  action  of  the 
court,  if  such  action  should  prove  to  be  necessary,  until  the  full 
amount  of  the  liability  is  exhausted."  This,  it  is  now  said,  was  a  dic- 
tum merely;  and  undoubtedly  it  was  such  in  the  sense  that  it  was  not 
necessary  to  the  determination  of  the  case.  But  it  is  to  be  observed 
that — apparently  with  the  sanction  of  the  court — ^Mr.  Justice  Swayne 
was  outlining  the  proceedings  appropriate  to  the  enforcement  of  this 
special  liability  of  stockholders.  If  so,  this  statement  of  the  rule 
is  of  more  weight  tha^  is  ordinarily  attached  to  a  mere  dictum.  The 
case  has  been  referred  to  many  times  since,  and  its  rulings  approved 
in  general  terms  by  the  supreme  court,  and  there  has  never  been 
any  dissent  from  the  announcement  of  the  particular  rule  now  under 
consideration.  Casey  v.  Galli,  94  U.  S.  673,  42  L.  Ed.  178,  and  U.  S. 
V.  Enoz,  102  IT.  B.  422,  26  L.  Ed.  216,  were  two  of  such  cases  decided 
shortly  after,  and  in  the  latter  case  the  court  expressly  says  that  it 
approves  and  reaffirms  the  ''rule  laid  down"  in  Kennedy  v.  Gibson  and 
Casey  v.  Oalli.  No  particular  rule  is  mentioned,  and  we  think  it 
probable  that  it  was  meant  to  affirm  generally  the  law  'laid  down" 
in  the  previous  opinions.  Beyond  doubt  the  ruling  that,  where  the 
whole  amount  of  the  liability  is  sought  to  be  recovered,  the  suit  must 
be  at  law,  was  based  upon  the  fact  that  in  such  a  case  the  remedy  at 
law  is  adequate,  and,  under  the  provision  of  section  723,  Rev.  St., 
the  action  must  be  brought  there,  and  then  the  stockholder  would  be 
given  the  privilege  of  a  trial  hy  jury.  The  proposition  that,  where 
less  is  required,  the  proceeding  might  be  in  equity,  is  apparently  made 
to  rest  upon  the  implication  that,  as  the  liability  would  not  thereby 
be  exhausted,  and  further  proceedings  might  be  necessary,  it  would 
accord  with  the  principles  and  practice  of  courts  of  equity  that,  the 
question  of  liability  being  once  determined  by  decree,  no  new  suit 
would  be  necessary,  but  the  remnant  of  liability  could  be  enforced  by 
supplementary  proceedings,  one  or  more,  and  thus  would  be  promoted 
one  of  the  objects  of  equity  in  avoiding  a  multiplicity  of  suits.  It  is 
said  that  in  such  case  the  proceeding  "may"  be  in  equity.  The  im- 
plication is  that  it  might  also  be  at  law,  and  this  seems  to  give  further 
color  for  the  interpretation  which  we  think  the  other  language  em- 
ployed fairly  imports.  Further  reasons  might  be  given  for  according 
a  remedy  in  equity  in  such  cases.  The  liability  of  the  stockholder  is 
in  the  nature  of  a  trust  fund.  The  proceeds  retain  that  character  in 
the  hands  of  the  receiver  for  the  benefit  of  creditors.  The  collection 
of  the  assessment  does  not  finally  deprive  the  stockholder  of  the  sum 
collected.  It  is  provisional  only.  The  comptroller  is,  by  the  consent 
of  the  stockholder,  appointed  for  the  purpose  of  determining  whether 
contribution  should  be  made,  and,  by  approximation,  in  what  amount. 
In  most  instances  the  first  assessment  can  only  be  an  approximation. 
But  in  the  end,  if  the  stockholder  has  been  required  to  advance  more 
than  his  proportion  of  the  amount  necessary  to  pay  creditors  in  the 
ratio  of  the  stock  he  holds  to  the  whole  of  the  capital  stock,  it  is  re- 
funded to  him. 

Again,  while  the  stockholder  is  not  concerned  with  the  collection 
made  from  other  stockholders,  yet  he  is  concerned  in  the  question       ^ 
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whether  the  others  are  in  fact  stockholders,  for  the  measure  of  his  own 
liability  will  depend  upon  that..  By  a  determination  that  some  stock 
which  has  been  counted  by  the  comptroller  as  the  basis  of  his  assess- 
ment is  not  valid  stock,  and  so  not  assessable,  his  own  share  must 
eventually  be  increased.  Indeed,  in  the  present  case  some  of  the  de- 
fendants on  various  grounds  are  seeking  by  cross  bill,  alleging  frauds 
and  circumventions  practiced  on  them,  to  exonerate  themselves  from 
the  character  and  liability  of  stockholders.  The  receiver,  so  far  as 
this  attempt  is  concerned,  represents  all  the  other  stockholders  who 
are  interested  in  retaining  them.  The  facts  that  the  receiver  as  the 
representative  of  the  creditors  is  seeking  *to  recover  a  trust  fund,  and 
that  there  is  a  complication  of  interest  in  the  questions  and  matters 
involved,  furnish  additional  grounds  for  holding  that  a  bill  in  equity 
is  an  appropriate  method  of  procedure  wherein  to  litigate  the  matters 
in  controversy.  But  it  is  not  necessary  to  rest  the  equitable  jurisdic- 
tion over  the  case  upon  that  ground,  for  we  are  clearly  of  opinion  that 
the  bill  should  be  maintained  for  the  purpose  of  avoiding  a  multi- 
plicity of  suits.  In  considering  this  phase  of  the  general  question,  the 
other  point  we  have  just  considered  is  not  material;  that  is  to  say, 
whether  such  a  proceeding  as  this  is  an  appropriate  one,  considered 
independently  of  the  pecuBar  doctrine  applicable  under  that  branch 
of' equity  which  includes  its  function  for  preventing  a  multiplicity 
of  suits.  For  this  latter  purpose  it  is  immaterial  whether  the  suits 
to  be  avoided  or  prevented  are  of  a  legal  or  an  equitable  character. 
The  object  is  the  same  in  either  case,  and  the  reason  for  the  proceed- 
ing is  the  same. 

There  is  a  common  question  in  the  case  between  the  receiver  and 
the  defendants,  namely,  the  question  whether  the  latter  were  released 
from  their  stock  subscription  by  the  fact  that,  whereas  the  resolution 
for  increasing  the  stock  in  the  sum  of  $300,000  was  that  under  which 
their  subscription  took  place,  yet  subsequently,  by  proceedings  to 
which  they  did  not  consent,  the  proposed  increase  was  reduced  to 
f  150,000.  The  protest  interposed  by  Bailey  in  behalf  of  himself  and 
the  other  stockholders  to  the  certification  by  the  comptroller  of  the 
modified  increase  of  the  capital  stock  of  the  bank  assumes  that  they 
stood  on  the  common  ground  already  stated.  And  these  circum- 
stances, namely,  the  great  number  of  the  parties  on  one  side  or  the 
other,  the  identity  of  the  question  of  law,  and  the  similarity  of  the 
facts  in  the  several  controversies  between  the  respective  parties,  are 
the  basis  on  which  the  jurisdiction  rests.  The  object  is  to  minimize 
litigation,  not  only  in  the  interest  of  the  public,  but  also  for  the  con- 
venience and  advantage  of  the  parties.  If  the  receiver  was  compelled 
to  bring  separate  suits,  it  would  entail  a  vast  expense  upon  the  fund 
in  trying  over  and  over  again  the  identical  questions  of  law  and  fact 
with  each  stockholder,  and  with  no  substantial  advantage  to  him, 
but  injury,  rather,  in  the  increased  cost  in  the  imthediate  suit,  and  the 
larger  burden  upon  the  fund,  created  by  the  many  suits  against  the 
others. 

Nor  is  it  necessary,  as  counsel  seem  to  suppose,  that  there  should 
be  any  privity  of  interest  between  the  stockholders,  other  than  that 
in  the  question  involved  and  the  kind  of  relief  sought,  the> right  of 
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their  claims  being  common  to  them  all,  in  order  to  bring  the  case 
within  the  jurisdiction.  In  several  of  the  early  cases  of  this  class 
which  established  and  confirmed  this  ground  of  equity  no  such  re- 
quirement was  made,  and  no  such  fact  existed.  Mayor  of  York 
V,  Pilkington,  1  Atk.  282;  Lord  Tenham  v.  Herbert,  2  Atk.  483; 
City  of  London  v.  Perkins,  3  Brown,  Pari.  Cas.  602;  New  River  Co. 
V.  Graves,  2  Vern.  431.  In  the  origin  of  its  establishment  the  juris- 
diction was  most  frequently  illustrated  upon  "bills  of  peace,"  so 
called,  but,  as  time  has  gone  on,  experience  has  proved  the  utility 
of  this  doctrine  of  equity,  and  its  application  has  been  broadened 
and  extended  to  a  great  variety  of  subjects  and  conditions  to  which 
it  is  found  profitably  applicable.  A  near-by  case  is  that  of  Louis- 
ville, N.  A.  &  C.  By.  Co.  v.  Ohio  Val.  Imp.  &  C.  Co.  (C.  C.)  57  Fed. 
42,  where  it  was  held  that  a  railroad  company  whose  guaranty  had 
been  indorsed  upon  the  bonds  of  another  company,  without  author- 
ity, as  it  was  claimed,  might  maintain  a  bill  in  equity  against  the 
holders  thereof  to  cancel  the  guaranty  on  the  ground  of  preventing 
a  multiplicity  of  suits,  although  it  might  have  a  good  defense  at 
law  to  each  of  the  bonds.  Other  authorities  there  cited,  and  which 
are  pertinent  also  to  the  present  inquiry,  are  Railway  Co.  v.  Schuy- 
ler, 17  N.  Y.  592;  Supervisors  v.  Deyoe,  77  N.  Y.  219;  Black  v. 
Shreeve,  7  N.  J.  Eq.  440;  Waterworks  v.  Yeomans,  2  Ch.  App.  11; 
and  Pom.  Eq.  Jur.  §§  222,  911,  et  seq.  The  cases  in  which  a  like 
principle  is  recognized  and  applied  are  too  numerous  for  citation. 
Many  of  them  are  collected  in  Pomeroy's  Equity  Jurisprudence  in  the 
notes  to  the  sections  referred  to.  It  is  true  there  are  occasional  cases 
where  it  seems  to  have  been  supposed  that  there  must  be  some  com- 
munity of  interest, — some  tie  between  the  individuals  who  make  up 
the  great  number;  but  the  great  weight  of  authority  is  to  the  con- 
trary, and  there  is  a  multitude  of  cases  which  either  in  terms  deny  the 
necessity  of  such  a  fact  or  ignore  it  by  granting  relief  where  the 
fact  did*^  not  exist.  And,  indeed,  it  is  difficult  to  find  any  reason 
why  it  should  be  thought  necessary.  It  has  no  relevancy  to  the 
principle  or  purpose  of  the  doctrine  itself,  which  stands  not  merely 
as  a  makeweight  when  other  equities  are  present,  but  as  an  inde- 
pendent and  substantive  ground  of  jurisdiction. 

Upon  the  merits  of  the  controversy  it  is  contended,  first,  that  at 
the  meeting  of  stockholders  on  January  12,  1892,  the  resolution  for 
an  increase  of  stock  in  the  sum  of  1300,000  was  not  legally  passed, 
for  the  reason  that  the  requisite  two-thirds  of  the  stock,  which  had 
been  in  form  issued  was  not  valid  by  reason  of  certain  alleged 
frauds  and  irregularities  in  the  issuance  thereof;  such,  for  instance, 
as  that  1,700  of  the  2,000  shares  were  originally  taken  out  by  par- 
ties who  never  intended  to  pay  for  them,  and  were  not  expected  to 
do  BO,  and  that  it  was  finally  arranged  that  other  parties  should 
take  and  pay  for  them,  which  was  afterwards  done.  Objections  of 
much  the  same  character  are  urged  against  the  validity  of  the  vote 
to  modify  the  increase  to  fl50,000,  on  the  9th  day  of  September, 
1895.  All  such  grounds  of  defense  may  be  considered  and  disposed 
of  together.  In  the  first  place,  it  is  altogether  incompatible  with 
the  policy  and  purposes  for  which  these  banking  associations^^re       t 
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created  and  allowed  to  do  business  that  mere  irregnlarities,  or  even 
f raud.uleht  practices,  in  organization  or  management,  should  wholly 
invalidate  the  exercise  of  their  vital  functions,  and  give  ground  for 
a  stockholder  to  repudiate  his  obligations  to  the  public.  There 
would  be  no  security  in  doing  business  with  such  institutions.  If 
such  business  was  done  at  the  peril  of  being  undermined  and  in- 
validated by  the  development  and  maintenance  of  such  defenses,  it 
would  destroy  public  confidence,  and  the  business  would  come  to  an 
end.  The  stability  of  the  bank^s  organization  and  the  integrity  of  its 
maintenance  and  operations  must  be  assumed  in  favor  of  the  public  as 
against  the  stockholder.  If  the  conditions  exist  which  the  law  pre- 
scribes for  its  existence  and  the  transaction  of  business,  that  is 
enough,  so  far  as  the  public  is  concerned.  It  is  not  meant  to  say 
that  irregularities  may  not  occur  so  gross  as  to  authorize  the  stock- 
holder to  intervene,  and  apply  to  the  proper  tribunals  for  correc- 
tion; but  in  that  case  the  proceeding  must  be  promptly  taken,  and 
not  delayed  until  the  rights  of  others  have  become  involved  in  busi- 
ness entered  upon  with  the  presumption  that  the  ground  is  clear, 
or  that,  if  irregularities  have  occurred,  they  have  been  condoned. 
But,  second,  questions  such  as  these  are  not  left  open  to  contro- 
versy. The  comptroller's  certificate  upon  which  the  bank  is  al- 
lowed to  begin  business,  and  his  further  certificate  approving  an 
increase  or  reduction  of  the  capital  stock,  are  conclusive  evidence 
of  all  facts  which  he  is  required  to  ascertain  before  the  issuance 
thereof.  These  facts  cover  all  that  is  essential  to  authorize  the 
bank  to  begin,  and  go  forward  with  the  character  and  functions  it 
is  allowed  to  assume.  Among  these  facts  are  that  the  capital  stock 
has  been  lawfully  subscribed,  and,  in  the  case  of  an  increase,  that 
the  increase  has  been  regularljr  created,  and  that  it  has  been  paid 
in.  The  purposes  of  the  act  in  providing  for  and  making  necessary 
the  comptroller's  certificate  are  that  he  shall  make  inquiry,  and  de- 
termine the  existence  of  these  essential  facts;  and  make  record  evi- 
dence, upon  which  the  public  may  rely,  that  the  required  condi- 
tions do  in  fact  exist.  The  conclusiveness  of  the  comptroller's  cer- 
tificate is  not  now  open  to  dispute.  It  is  settled  by  repeated  de- 
cisions upon  the  most  satisfactory  grounds.  Casey  v.  Galli,  94 
U.  S.  673,  42  L.  Ed.  178;  Chubb  v.  Upton,  95  U.  S.  665,  24  L.  Ed. 
523;  McCormick  v.  Bank,  165  U.  S.  538,  17  Sup.  Ot.  433,  436,  41 
L.  Ed.  817;  Bank  v.  Mathews,  29  G.  C.  A.  491,  85  Fed.  934;  Brown 
V.  Tillinghast,  35  0.  C.  A.  323,  93  Fed.  326.  Equally  conclusive 
is  the  comptroller's  certificate  in  respect  of  the  amount  for  which 
an  assessment  shall  be  made  on  account  of  the  special  liability 
of  the  stockholders.  He  is  put  in  that  position  of  authority  by 
the  act;  and  the  stockholder,  when  he  takes  stock,  agrees  that  he 
shall  act  and  decide  upon  the  necessity  for  calling  in  the  requisite 
sum,  and  bow  much  is  necessary.  It  is  not  the  case  of  a  lia- 
bility imposed  subsequently  to  the  stockholder's  subscription.  The 
privilege  is  given  him  and  his  associates,  upon  complying  with  and 
assenting  to  the  provisions  which  are  enacted  for  safeguarding  his 
own  and  the  public  interest,  to  engage  in  the  business.  The  comp- 
troller is  authorized  to  determine  what  sum  shall  be  adva^ced^  and 
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the  stockholder  is  bound  to  comply.  He  wUl  get  it  back  if  it  is  not 
nsed.  It  cannot  be  diverted  to  any  other  purpose  than  the  satis- 
faction of  his  personal  liability.  But,  while  the  comptroller's  cer- 
tificates are  conclusive  in  regard  to  the  status  of  the  bank  and  the 
necessity  for  an  assessment^  they  do  not  foreclose  the  question  afl 
to  who  are  the  owners  of  stock.  It  is  still  open  to  one  sued  as  such 
to  say  that  he  never  was  a  stockholder,  for  in  that  case  he  has  not 
come  into  the  compact,  and  has  not  submitted  to  the  obligations 
imposed  by  the  statute;  but  in  this  collateral  way  he  can  take  no 
advantage  from  any  alleged  infirmity  of  the  association  arising  from 
irregularities  or  the  nonexistence  of  facts  which  the  comptroller,  in 
the  exercise  of  the  authority  vested  in  him,  has  found  and  certified. 
We  come,  then,  to  the  question  whether  the  defendants  became 
stockholders  by  reason  of  the  transactions  between  themselves  and 
the  association,  the  resolutions  relating  to  the  increase  of  stock,  and 
the  approval  of  the  final  action  of  the  stockholders  in  that  regard 
by  the  comptroller.  We  entertain  no  doubt  that  they  did.  They 
subscribed,  paid  for,  and  received  certificates  thereforj  Their 
names  were  entered  in  the  stock  books  of  the  association,  and  the 
stock  was  held  out  to  the  public  as  having  been  taken.  They  re- 
ceived dividends  upon  it,  and,  so  far  as  appears,  were  accorded  all 
the  rights  of  stockholders.  These  relations  continued  for  more  than 
three  years,  and  until  a  time  when  the  prospects  of  the  bank  dark- 
ened, without  dissent  either  from  their  relation  as  stockholders  or 
the  conduct  of  the  bank.  They  then  demanded  that  the  comptroller 
should  abstain  from  making  the  formal  certificate  which  should 
make  their  standing  regular.  It  is  insisted  in  behalf  of  the  defend- 
ants that  the  comptroller's  action  in  thus  bringing  them  in  when 
the  association  had  become  insolvent,  and  the  consequence  of  doing 
it  being  to  cast  an  extraordinary  burden  upon  them,  was  a  fraud; 
and  it  is  pointed  out  that  the  very  next  day  after  the  comptroller 
gave  his  certificate  of  increase  and  brought  the  defendants  in,  he 
closed  the  doors  of  the  bank.  We  can  fijid  no  evidence  of  fraud  in 
what  was  done  by  the  comptroller.  Upon  general  principles,  and  in- 
dependent of  the  special  requirements  of  the  national  banking  act, 
we  think  no  one  would  hesitate  to  say  that  a  party  who,  had  taken 
up  and  continued  for  so  long  a  time  the  relation  of  a  de  facto  stock- 
holder, enjoying  the  privileges  and  having  the  chances  accruing 
from  the  relation,  should  be  held  estopped  from  denying  his  posi- 
tion; that  it  would  be  a  fraud  upon  those  who  had  become  the 
creditors  of  the  bank  for  him  to  disown  the  obligations  which  be- 
longed to  the  character  he  had  assumed.  If  the  comptroller  had  the 
power  to  give  their  holding  the  stamp  of  regularity,  there  was  cer- 
tainly nothing  inequitable  in  his  exercising  it  in  the  manner  he  did. 
It  is  urged  that  he  thus  compelled  the  defendants  to  come  into  a 
different  contract  from  that  which  they  had  made;  but  we  think 
not.  The  provisions  of  the  act  entered  into  their  subscription  of 
stock.  The  subscribers  took  it  in  contemplation  of  all  that  might 
lawfully  happen  to  the  bank,  or  be  done  by  it.  By  a  two-thirds  vote 
the  association  was  empowered  to  increase  or  reduce  its  capital 
stock,  and,  after  having  voted  an  increase,  it  had  power  to  l^sen      t 
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such  increase,  and  to  certify  to  the  comptroller  the  increase,  as  thus 
modified,  for  his  certificate  sanctioning  it.  In  our  opinion,  the  rul- 
ings of  the  supreme  court  in  the  Pacific  Bank  Cases  (Delano  v.  But- 
ler, 118  U.  S.  634,  7  Sup.  Ot.  39,  30  L.  Ed.  260;  Aspinwall  v.  But- 
ler, 133  U.  S.  595,  10  Sup.  Ct.  417,  33  L.  Ed.  779;  Thayer  v.  Butler, 
141  U.  S.  234,  11  Sup.  Ct.  987,  35  L.  Ed.  711)  are  practically  decisive 
upon  this  point  Counsel  for  the  defendants,  for  the  purpose  of 
distinguishing  those  caseq,  refer  to  the  fact  that  in  the  records  on 
which  they  were  decided  it  appeared  that  a  by-law  of  the  associa- 
tion authorized  the  directors  to  dispose  of  the  unsubscribed  stock 
of  the  increase,  but  we  do  not  think  that  was  taken  as  an  essential 
ground  of  decision.  The  reasoning  of  the  court  leads  to  the  conclu- 
sion reached  independently  of  that  circumstance.  The  power  of  the 
association  at  all  times  to  increase  or  diminish  its  capital  with  the 
approval  of  the  comptroller  includes  the  power  there  delegated  to 
the  directors.  The  by-law  merely  regulated  the  exercise  of  the  pow- 
er. When,  therefore,  the  comptroller  certified  the  increase  of  f  150,- 
000,  pretisely  the  same  thing  happened  as  if  the  original  vote  had 
fixed  the  increase  at  that  sum.  The  comptroller  found  that  the  pro- 
ceedings for  the  increase  had  been  according  to  law,  and  that  it  had 
been  subscribed  and  paid  in;  and  these  things  the  defendants  can- 
not deny.  The  fact  that  the  subscription  and  payment  for  the  stock 
of  increase  preceded  the  final  vote  of  the  stockholders  to  make  the 
increase  is  not  important.  Precisely  that  condition  of  things  ex- 
isted in  the  Pacific  Bank  Cases,  and  it  is  worthy  of  note  that  there, 
as  here,  the  vote  to  accept  the  smaller  amount  of  increase  took  place 
after  the  bank  became  insolvent,  and  onthe  eve  of  its  final  collapse. 
It  seems  proper  in  this  connection  to  note  that  in  the  case  of 
Bank  v.  Eaton,  141  U.  S.  227, 11  Sup.  Ct.  984,  35  L.  Ed.  702,  the  de- 
cision in  the  same  case  in  144  Mass.  260,  10  N.  E.  844,  upon  which 
Judge  Jackson  so  much  relied  in  making  some  of  his  observations 
in  Winter  v.  Armstrong  (C.  C.)  37  Fed.  508,  was  reversed.  As,  how- 
ever, in  Winter  v.  Armstrong,  the  proposed  increase,  never  received 
the  approval  of  the  comptroller,  there  is  no  occasion  to  criticise  the 
conclusion  reached  by  the  learned  judge  in  that  case.  We  think, 
therefore,  that  there  is  nothing  in  the  action  of  the  comptroller 
which  was  either  irregular  or  wrongful  to  the  defendants.  Com- 
plaint is  made  that  the  notice  given  to  the  stockholders  of  the  meet- 
ing of  September  9,  1895,  was  not  long  enough,  and  that  the  defend- 
ants were  not  notified  at  all.  We  have  already  considered  the  ef- 
fect of  such  irregularities  as  the  first  of  these,  and,  as  to  the  sec- 
ond, it  may  be  added  that,  as  their  standing  as  stockholders  was 
not  complete,  they  were  not  entitled  to  vote,  and  notice  to  them  was 
not  required.  Besides,  they  were  repudiating  the  claim  to  be  stock- 
holders, and  claimed  to  be  creditors  of  the  bank  for  the  amounts 
they  had  paid,  and  that  they  could  not  "be  considered  as  stockhold- 
ers until  the  whole  amount  of  stock  (meaning  the  f300,000)  had  been 
subscribed  and  paid  in.'*  Referring  to  the  comptroller's  letter  to 
Bailey  of  September  4,  1895,  it  is  to  be  observed  that  it  imported 
no  more  than  that  he  would  not  approve  of  the  increase  of  |300,000, 
voted  on  January  12,  1892,  for  the  reason  it  had  not  beea  paid  in: 
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and  in  no  wise  impugns  his  subsequent  action  in  approving  an  in- 
crease of  1150,000,  which  had  been  paid  in,  when  the  association 
accepted  that  increase,  and  requested  his  approval.  Besides,  the 
comptroller  would  not  be  precluded  in  his  final  authoritative  action 
by  an  informal  communication  of  this  kind.  He  could  not  thus  dis- 
able himself. 

In  behalf  of  the  defendants  William  A.  Groneweg  and  Louis 
Groneweg  it  is  insisted  that  they  should  not  be  held  as  stockhold- 
ers, because,  as  is  said,  they  subscribed  for  stock  of  the  increase, 
and  were  given  original  stock. instead.  The  certificates  issued  to 
them  did  not  denote  that  they  were  for  the  increased  stock,  as  was 
the  case  with  that  issued  to  the  others.  It  is  probable  that  the  dif- 
ference was  not  regarded  as  material  by  them,  though,  if  they  were 
not  satisfied,  they  would  doubtless  have  been  entitled  to  demand 
the  kind  of  stock  they  had  subscribed  for.  They  gave  proxies  to 
vote  on  their  stock,  and  this  could  only  be  done  upon  the  assump- 
tion that  it  was  original  stock.  The  question  is  more  difficult  than 
that  which  the  position  of  the  other  stockholders  involves,  but  we 
are  inclined  to  the  opinion  that,  having  regard  to  the  presumption 
of  knowledge  on  the  part  of  stockholders  of  that  which  appears  up- 
on the  face  of  the  books  .of  their  corporation,  and  their  long-contin- 
ued acquiescence  in  their  relation  as  stockholders  without  investi- 
gation, precludes  them  from  now  asking  to  be  relieved.  There  are 
circumstances  in  which  the  association  may  become  the  owner  and 
have  the  right  to  dispose  of  its  original  stock,  and,  in  the  absence 
of  proof  to  the  contrary,  we  must  infer  that  the  transfer  to  these 
defendants,  the  Gronewegs,  gave  them  a  good  title  to  the  stock. 
The  stock  then  had  value.  Perhaps  there  was  ground  for  them  to 
have  proceeded  in  equity,  if  they  had  done  so  seasonably,  to  rescind 
upon  the  ground  of  mistake,  and  tender  back  the  stock;  but  it  is 
doubtful  whether  they  can  at  this  late  day  claim  such  right.  The 
evidence  leaves  the  question  whether  the  Gronewegs  have  not  in 
fact  known  all  along  the  character  of  their  stock  in  doubt,  but  we 
do  not  determine  how  that  was,  for  we  are  of  the  opinion  that  with 
reasonable  diligence  they  should  have  known  it,  and  that  it  may  be 
fairly  imputed  to  them  that  they  did  know  it  See  Band  v.  Bank, 
36  C.  C.  A.  292,  94  Fed.  349. 

Several  cases  have  arisen  and  been  decided  in  other  circuits  in- 
volving similar  subscriptions  to  this  increase  of  stock  in  the  Co- 
lumbia National  Bank,  and  similar  results  have  been  reached  in  all 
of  them.  The  cases  of  Bank  v.  Mathews,  29  C.  C.  A.  491,  85  Fed. 
934,  and  Brown  v.  Tillinghast,  were  decided  by  the  circuit  court  of 
appeals  in  the  Ninth  circuit.  It  was  there  held  that  the  clause  in 
the  resolution  of  the  shareholders  of  January  12,  1892,  that  as  often 
as  f50,000  of  the  proposed  increase  of  ^300,000  should  be  subscribed 
for  and  paid  in  it  should  be  certified  to  the  comptroller,  should  be 
construed  as  contemplating  that  the  increase  should  be  made  by  in- 
stallments of  f 50,000,  or  multiples  thereof,  and  that  the  approval  of 
the  comptroller  should  be  obtained  from  time  to  time.  We  are  not 
to  be  understood  as  dissenting  from  that  view,  although  there  is 
reason  for  thinking  that  the  officials  of  the  bank  did  not  solder-    j 
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stand  Ity  and  it  would  have  been  a  rather  nnasual  method  of  pro- 
ceeding. But  it  is  difficult  to  make  out  what  other  purpose  there 
could  have  been,  unless  it  was  that  the  bank  might  thereby  gain  a 
better  standing  with  the  public,  or,  possibly,  that  the  new  subscrip- 
tions would  be  more  securely  tied.  Being  of  opinion  that  the  de- 
cree of  the  court  below  should  be  sustained  upon  the  general 
grounds  we  have  indicated,  we  have  preferred  to  rest  our  opinion 
upon  them,  rather  than  upon  the  construction  of  the  clause  of  the 
resolution  in  question.  Our  conclusion  is  that  the  decree  of  the 
circuit  court  should  be  affirmed. 


MERCANTILE  TRUST  ft  DEPOSIT   CO.   OP   BALTIMORE   T.   COLLINS 
PARK  ft  B.  R.  CO.  et  al. 

(Circuit  Court,  N.  D.  Georgia.    February  7,  1900.) 

No.  1,090. 

I.  Constitutional  Law— State  Law  Impairino  Oblioation  of  Contracts- 
City  Okdinance. 

Under  the  provision  of  the  constitution  of  Georgia  (article  3,  I  7,  par.  20) 
prohibiting  the  legislature  from  authorizing  the  construction  of  a  street 
railroad  in  a  city  or  town  without  the  consent  of  the  corporate  authorities, 
the  action  of  such  authorities  upon  an  application  for  a  street-railroad 
franchise  is  the  action  of  the  state;  and  an  ordinance  granting  such  a 
franchise  is  passed  under  authority  delegated  by  the  state,  and  is  a  law 
of  the  state,  within  the  meaning  of  the  contract  clause  of  the  constitution 
of  the  United  States. 

9L  Jubisdiction  of  Fedbbal  Coubts— Fedebal  Question. 

A  suit  to  enjoin  the  enforcement  of  a  city  ordinance  which  has  the 
force  of  a  state  law,  within  the  meaning  of  the  contract  clause  of  the 
constitution,  on  the  ground  that  it  impairs  the  obligation  of  a  prior  contract 
made  by  the  city,  Involyes  a  federal  question,  which  gives  a  federal  court 
jurisdiction,  without  regard  to  the  citizenship  of  the  parties.! 

This  is  a  suit  in  equity  to  enjoin  the  enforcement  of  an  ordinance 
of  the  city  of  Atlanta.    On  demurrers  to  bill. 

King  &  Anderson,  Goodwin  &  Hallman,  and  Payne  &  Tye,  for 
complainant. 

King  &  Spalding,  Brandon  &  Arkwright,  Rosser  &  Carter,  and 
John  L.  Hopkins  &  Sons,  for  defendant  Ck)llins  Park  &  B.  R  Co. 

James  A.  Anderson,  City  Atty.,  for  defendant  city  of  Atlanta. 

NEWMAN,  District  Judge.  The  demurrers  to  the  bill  in  this 
ease  raise  the  question  of  the  jurisdiction  of  the  court.  The  bill  was 
filed  by  the  Mercantile  Trust  &  Deposit  Company  of  Baltimore,  a 
corporation  of  the  state  of  Maryland,  against  the  Collins  Park  &  Belt 
BaUroad  Company,  a  corporation  of  the  state  of  Georgia,  exercising 
its  corporate  powers  in  the  county  of  Fulton,  and  against  the  city 

1  As  to  Jurisdiction  of  cases  involving  federal  questions,  see  note  to  Bailey 
V.  Mosher,  11  C.  C.  A.  308,  and,  supplementary  thereto,  note  to  Montana  Ore- 
Furchasing  Co.  ▼.  Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co.,  a&4^.  0.  A.t7. 
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of  Atlanta,  a  municipal  corporation  of  said  conntj  of  Fulton.  The 
purpose  of  the  bill  is  to  enjoin  the  enforcement  of  an  ordinance 
which  authorized  the  Collins  Park  &  Belt  Railroad  Ck>mpany  to  con- 
demn for  its  use  certain  x>Arts  of  the  track  of  the  Atlanta  Rail- 
way &  Power  Company,  a  corporation  also  of  Georgia,  and  of  the 
county  of  Fulton.  The  complainant  is  trustee  for  a  large  amount 
of  bonds  issued  by  the  Atlanta  Railway  &  Power  Company,  and 
the  holder  of  all  of  its  stock,  except  25  shares. 

The  first  question  is  as  to  whether  or  not  the  railway  and  power 
company  is  an  indispensable  party  to  the  litigation.  It  is  con- 
,  tended  that  there  is  a  distinction  between  this  case  and  the  case  of 
Old  Colony  Trust  Co.  v.  Atlanta  Ry.  Co.  (decided  in  this  court  in 
1899)  100  Fed.  798^  in  which  it  was  held  that  the  Atlanta  Consoli- 
dated Btreet-Railway  Company  was  an  indispensable  party,  and, 
as  the  facts  of  the  case  placed  it  on  the  side  of  the  complainant  in 
the  litigation,  that  that  defeated  the  jurisdiction  of  the  court  on  the 
greund  of  citizenship,  because  in  this  case  substantially  all  the  stock 
of  the  railway  and  power  company  is  in  the  hands  of  the  nonresi- 
dent trust  company.  I  am  not  satisfied  that  this  would  be  sufficient 
to  make  a  distinction  between  the  two  cases,  and  would  be  indis- 
posed to  retain  jurisdiction  on  this  ground,  but  it  is  unnecessary 
to  discuss  it  further,  if  a  federal  question  exists  in  the  case,  as 
claimed  by  the  complainant;  and  the  greater  part  of  the  argument 
has  been  directed  to  this  latter  question. 

The  bill  alleges  that  the  action  complained  of  is  a  violation  of 
the  provision  of  the  constitution  of  the  United  States  which  pro- 
hibits any  state  from  passing  a  law  impairing  the  obligation  of  con- 
tracts. Li  order  to  determine  this  question,  it  is  necessary  to  de- 
cide whether  the  ordinance  of  the  city  of  Atlanta  authorizing  the 
Collins  Park  Company  to  condemn  certain  portions  of  the  track  of 
the  railway  and  power  company  is  a  law  of  the  state,  in  the  mean- 
ing of  the  provision  of  the  constitution  of  the  United  States.  It  is 
not  denied  that  ordinances  of  a  city,  acting  in  its  legislative  and 
governmental  capacity,  and  proceeding  as  an  instrumentality  of  the 
state,  may  be,  and  often  have  been,  held  to  be  laws  of  the  state, 
in  this  connection;  but  it  is  claimed  that  under  the  facts  here  it 
is  not  true  of  the  ordinance  passed  by  the  governing  body  of  the 
city  of  Atlanta. 

The  city  in  1891  granted  to  certain  persons,  as  the  representa- 
tives of  several  street-railroad  lines  in  the  city,  then  having  a  sepa- 
rate corporate  existence,  the  right  to  consolidate  the  same  and  to 
electrically  equip  them.  It  is  unnecessary  at  present  to  go  into  any 
extended  discussion  of  these  ordinances,  for  the  purpose  of  reach- 
ing the  precise  question  at  issue.  It  is  sufficient  to  say  that  in  the 
report  of  a  committee,  which  was  subsequently  adopted,  the  city,  in 
granting  the  rights  mentioned,  reserved  the  right  to  allow  any  other 
street-railroad  company  to  condemn  as  much  as  five  blocks  of  the 
several  lines  which  subsequently  became  the  Consolidated  Street 
Railway,  whenever  it  should  be  necessary  for  the  purpose  of  allow- 
ing other  street-railroad  companies  to  reach  the  center  of  the  city. . 
The  grant  now  to  the  Collins  Park  Company  is  a  right  to  condemn 
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more  than  five  blocks  of  the  railway  and  power  company,  which  has 
become  the  successor  of  the  Consolidated.  One  question,  among  oth- 
ers, which  will  be  at  issue  when  the  merits  of  the  case  are  reached,  is 
whether  the  city  reserved  the  right  to  condemn  five  blocks  in  all  of 
the  Consolidated  tracks,  or  whether  it  reserved  the  right  to  condemn 
^\e  blocks  of  each  of  the  lines,  the  consolidation  of  which  was  au- 
thorized by  the  city  at  the  same  time  that  the  reservation  was  made. 
The  complainant  contends,  and  will  contend  on  the  hearing  of  the 
case,  for  the  former  construction,  and  the  defendants  for  the  latter. 

The  constitution  of  the  state  of  Georgia  ^[article  3,  §  7,  par.  20)  pro- 
vides that  "the  general  assembly  shall  not  authorize  the  construction, 
of  any  street  passenger-railway  within  the  limits  of  any  incor- 
porated town  or  city,  without  the  consent  of  the  corporate  authori- 
ties." The  same  provision  is  contained  in  the  general  street-rail- 
way law  of  the  state  subsequently  enacted.  Consequently  no  street- 
railroad  company  can  lay  a  track  in  any  of  the  streets  of  a  city  in 
Georgia  without  the  consent  of  the  city  authorities.  In  conformity 
with  this  provision  of  the  constitution  and  laws,  the  city's  consent 
was  asked  and  given  in  1891  to  the  Consolidated  Company,  with 
the  reservation  stated.  Consent  being  asked  in  1899  by  the  Collins 
Park  Company  for  the  use  of  the  streets,  the  city's  consent  was  given 
to  the  use  of  a  number  of  streets,  as  well  as  its  permission  to  con- 
demn a  portion  of  the  track  of  the  railway  and  power  company  by 
the  same  ordinance.  Of  course,  the  primary  authority  over  all  the 
highways  of  the  state,  as  well  as  the  streets  of  the  cities  and  towns, 
is  in  the  state,  and  this  authority  over  the  same  would  usually  be 
exercised  by  the  legislature.  The  constitution  of  Georgia  wisely 
provides,  however,  that  even  the  legislature  shall  not  authorize  a 
I)assenger  street-railway  company  to  occupy  any  of  the  streets  of 
a  city  or  town  until  it  has  the  consent  of  the  authorities  controlling 
the  affairs  of  the  city  or  town  in  which  such  right  may  be  desired. 
Is  it  not  true,  then,  that  this  act  of  consent — of  withholding  or 
granting  the  use  of  the  streets  of  the  city  for  such  purposes,  and, 
indeed,  the  entire  subject-matter  of  control  of  the  streets  in  this 
way — is  the  act  of  the  state,  through  the  city  authorities  as  its  in- 
strumentality? Does  not  the  provision  of  the  constitution  requiring 
such  consent  before  the  legislative  grant  becomes  effective  make 
the  action  of  the  city  in  this  respect  a  part  of  the  legislative  act? 
The  legislature  grants  the  use  of  the  streets,  subject  to  the  city's 
consent,  and  is  not  the  city's  consent,  therefore,  a  part  of  the  grant? 
Let  us  examine  some  of  the  authorities  on  the  subject,  with  a  view 
to  the  determination  of  this  question.  Lt  will  be  unnecessary  to 
go  very  far  back  in  examining  the  decisions  of  the  courts  for  the  pur- 
pose of  elucidating  this  question.  The  recent  decisions  have  been 
so  full  and  ample  on  the  subject  that  a  few  citations  will  show  the 
conclusion  that  must  inevitably  be  reached. 

The  first  case  on  the  subject  to  which  attention  need  be  called  is 
the  case  of  Wright  v.  Nagle,  101  U.  S.  791,  25  L.  Ed.  921.  This  case 
went  to  the  supreme  court  from  the  state  of  Georgia,  and  one  of 
the  questions  in  the  case  was  whether  the  action  of  the  inferior 
court  of  Georgia  in  granting  a  franchise,  acting  under  legislative 
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authoritj,  was  the  action  of  the  state.    This  was  decided  in  the  ax- 
firmative.    On  this  subject  the  court  says: 

"We  thinks  also,  that  the  motion  to  dismiss  must  be  overruled.  It  Is  true, 
the  court  below  disposed  of  the  case  by  deciding  that  the  state  statutes  did  not 
authorize  the  Inferior  court  to  grant  Miller  an  exclusive  right  to  maintain 
bridges  within  the  designated  limits,  and  that  in  so  doing  it  gave  a  construe-  . 
tion  to  a  state  statute.  It  is  also  true  that  ordinarily  such  a  construction  would 
be  conclusive  on  us.  One  exception,  however,  exists  to  this  rule,  and  that 
is  when  the  state  court  .'has  been  called  upon  to  interpret  the  contracts  of  states, 
though  they  have  been  made  in  the  forms  of  law,  or  conformity  with  state 
legislation.'  Bank  v.  SkeUy,  1  Black,  436,  17  L.  Ed.  173.  It  has  been  decided 
in  Georgia  that  the  right  to  receive  tolls  for  the  transportation  of  travelers 
and  others  across  a  river  on  a  public  highway  is  a  franchise  which  belongs 
to  the  people  collectively.  Young  v.  Harrison,  6  Ga.  130f  A  grant  of  this 
franchise  from  the  public  in  some  form  is  therefore  necessary  to  enable  an 
individual  to  establish  and  maintain  a  toU  bridge  for  public  travel.  The  legis- 
lature of  the  state  alone  has  authority  to  make  such  a  grant.  It  may  exercise 
this  authority  by  direct  legislation,  or  through  agencies  duly  established,  having 
power  for  that  purpose.  The  grant,  when  made,  binds  the  public,  and  is,  di- 
rectly or  indirectly,  the  act  of  the  state.  The  easement  is  a  legislative  grant, 
whether  made  directly  by  the  legislature  itself,  or  by  any  one  of  its  properly 
constituted  instrumentalities.  Justices  of  Inferior  Court  v.  Plank  Hoad,  14 
Ga.  486.  The  complainants  claim  they  have  such  a  grant  through  the  agency 
of  the  inferior  court,  acting  un^Lsr  the  authority  of  the  legislature.  This  is  de- 
nied, because,  as  is  insisted,  the  legislature  has  not  given  the  court  power  to 
make  an  exclusive  grant.  That  was  the  precise  question  decided  below,  and, 
under  the  exception  to  the  rule  just  stated,  is  reviewable  here." 

The  next  case  to  which  attention  is  called  is  a  case  which  is  very 
much  relied  on  here  by  the  defendants.  Hamilton  Gaslight  &  Ck)ke 
Go.  V.  HamUton  City,  146  U.  &  258,  13  Sup.  Ct.  90,  36  L.  Ed.  963. 
It  is  contended  that,  tested  by  this  decision,  the  action  of  the  city 
in  this  case  is  not  a  state  law,  in  the  meaning  of  the  constitution 
of  the  United  States.  The  language  of  the  court  on  this  subject  is 
as  follows: 

"The  plaintiff's  first  contention  is  that  there  is  no  statute  of  Ohio  authorizing 
any  city,  in  which  there  are  already  gas  works  in  fuU  and  complete  operation, 
to  erect  gas  works,  or  to  levy  a  tax  for  that  purpose.  If  this  were  conceded, 
we  should  feel  obliged — the  plaintiff  and  defendant  both  being  corporations  .of 
Ohio— to  reverse  the  Judgment  and  remand  the  cause,  with  directions  to  dis- 
miss the  suit  for  want  of  jurisdiction  in  the  circuit  court.  The  jurisdiction 
of  that  court  can  be  sustained  only  upon  the  theory  that  the  suit  is  one  arising 
under  the  constitution  of  the  United  States.  But  the  suit  would  not  be  of 
that  character,  if  regarded  as  one  in  which  the  plaintiff  merely  sought  protec- 
tion against  the  violation  of  the  alleged  contract  by  an  ordinance  to  which  the 
state  has  not,  in  any  form,  given  or  attempted  to  give  the  force  of  law.  A 
municipal  ordinance,  not  passed  under  supposed  legislative  authority,  cannot  be 
regarded  as  a  law  of  the  state,  within  the  meaning  of  the  constitutional  prohi- 
bition against  state  laws  Impairing  the  obligations  of  contracts.  Murray  v. 
Charleston,  96  V.  S.  432,  440,  24  L.  Ed.  760;  WlUIams  v.  Bruffy,  96  U.  S.  176, 
183,  24  L.  Ed.  716;  Water  Co.  v.  Easton.  121  U.  S.  388,  392,  7  Sup.  Ct.  916, 
30  L.  Ed.  1059;  New  Orleans  Waterworks  Co.  v.  Louisiana  Sugar-Refining  Co., 
125  U.  S.  18,  31,  38,  8  Sup.  Ct  741,  31  L.  Ed.  607.  A  suit  to  prevent  the  en- 
forcement  of  such  an  ordinance  would  not,  therefore,  be  one  arising  under 
the  constitution  of  the  United  States.  We  sustain  the  jurisdiction  of  the  clr 
cult  court  because  It  appears  that  the  defendant  grounded  its  right  to  enact 
the  ordinance  in  question,  and  to  maintain  and  erect  gas  works  of  its  own. 
upon  that  section  of  the  Municipal  Code  of  Ohio  adopted  in  1869  (now  section 
2486  of  the  Revised  Statutes)  providing  that  the  dty  council  of  any  city  or 
village  should  have  power,  whenever  it  was  deemed  expedient  and  for  thepub- 
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lie  good,  to  erect  gas  works  at  the  expense  of  the  corporation,  or  to  purchase 
gaS  works  already  erected  therein,  which  section,  the  plaintiff  contends.  If 
constmed  as  conferring  the  authority  claimed,  impaired  the  obligation  of  its 
contract  previously  made  with  the  state  and  the  city.." 

It  is  difficult  to  see  how  counsel  find  a  different  rule  in  tWs  case 
from  that  announced  in  the  former  cases  and  in  subsequent  cases 
decided  by  the  supreme  court 

The  next  case  to  which  attention  is  called  is  the  case  of  City  By. 
Co.  V.  Citizens'  St.  R.  Co.,  166  U.  S.  557,  17  Sup.  a.  653,  41  L.  Ed. 
1114.  The  following  quotation  from  the  opinion  of  the  court  in  that 
case  will  show  sufficiently  for  present  purposes  what  was  decided: 

"(1)  There  can  be  no  doubt  that  the  circuit  court  had  Jurisdiction  of  the 
case,  liotwithstandihg  the  fact  that  both  parties  are  corporations  and  citizens 
of  the  state  of  Indiana.  It  should  be  borne  in  mind  in  this  connection  that 
jurisdiction  depended  upon  the  allegations  of  the  bill,  and  not  upon  the  facta 
as  they  substantiaUy  turned  out  to  be.  The  gravamen  of  the  bill  is  that 
under  the  act  of  the  general  assembly  of  1861,  and  the  ordinances  of  January 
18,  1864,  and  April  7,  1880,  the  Citizens'  RaUroad  Company  had  become 
vested  with  certain  exclusive  rights  to  operate  a  street  railway  In  the  city 
of  Indianapolis,  either  in  perpetuity  or  for  the  term  of  thirty  years  or  thirty- 
seven  years,  which  the  city  had  attempted  to  Impair  by  entering  into  a  con- 
tract with  the  City  Railway  Company  to  pay  and  operate  a  railway  upon  the 
same  streets.  All  that  Is  necessary  to  establish  the  jurisdiction  of  the  court  is 
to  show  that  the  complainant  had,  or  claimed  in  good  faith  to  have,  a  contract 
with  the  city,  which  the  latter  had  attempted  to  impair.  Conceding  that  the 
legislature  of  the  state  alone  had  the  right  to  malse  such  grant,  'it  may,*  as 
was  observed  in  Wright  v.  Nagle,  101  U.  S.  791,  7JM,  25  L.  Ed.  921,  'exercise 
its  authority  by  direct  legislation,  or  through  agencies  duly  established,  having 
power  for  that  purpose.  The  grant,  when  made,  binds  the  public,  and  is  di- 
rectly or  indirectly  the  act  of  the  state.  The  easement  is  a  legislative  grant, 
whether  made  directly  by  the  legislature  itself,  or  by  any  one  of  its  properly 
constituted  instrumentalities.'  See,  also,  Saginaw  Gaslight  Co.  v.  Saginaw 
City  (C.  C.)  28  Fed.  529;  Weston  v.  Charleston,  2  Pet.  462,  7  L.  Ed.  481; 
Waterworks  Co.  v.  Rivers,  115  U.  S.  674,  6  Sup.  Ct.  273,  29  L.  Ed.  525.  That 
the  complainant  had  a  contract  with  the  city  is  entirely  clear.  It  was  so 
held  by  the  supreme  court  of  Indiana  in  Western  Pav.  &  S.  Co.  v.  Citizens*  St. 
R.  Co.,  128  Ind.  525.  26  N.  E.  188.  28  N.  E.  88,  and  10  L.  R.  A.  770,  In  which 
the  liability  of  the  company  for  certain  street  improvements  was  discussed 
and  passed  upon.  It  is  true  that  by  section  11  of  the  original  act  of  1861  a 
right  was  reserved  to  the  general  assembly  to  amend  or  repeal  at  their  dis- 
cretion the  act  authorizing  the  incorporation  of  street-railway  companies;  but 
that  was  a  right  reserved  to  the  general  assembly  itself,  and  was  never  dele- 
gated, if  in  fact  it  could  be  delegated,  to  the  common  council  of  the  city.  That 
the  city  did  attempt  to  impair  this  contract  by  the  agreement  of  April 
24, 1893,  with  the  City  Railway  Company,  and  its  ordinance  ratifying  the  same, 
is  equally  clear.  This  contract  was  entered  into  In  piursuance  of  a  supposed 
right  given  by  the  act  of  the  general  assembly  of  March  6,  1891,  known  as 
the  *City  Charter,'  the  fifty-ninth  section  of  which  enacted  that  *the  board  of 
public  works  shall  have  power  ♦  ♦  ♦  to  authorize  and  empower  by  con- 
tract telephone,  telegraph,  electric  light,  gas,  water,  steam  or  street  car  or 
railroad  companies  to  use  any  street,  alley  or  other  public  place  in  such  city: 
♦  ♦  ♦  provided,  that  such  contracts  shall,  in  all  cases,  be.  submitted  by  said 
board  to  the  council  of  such  city,  and  approved  by  them  by  ordinance  before 
the  same  shall  take  effect'  This  contract  and  ordinance  of  April  24,  1893, 
even  if  otherwise  valid,  could  not  be  construed  to  interfere  with  the  rights  of 
the  complainant  to  occupy  the  streets  of  the  city  under  the  act  of  1861  and  the 
ordinance  of  January  18,  1864,  without  coming  in  conflict  with  that  provision 
of  the  constitution  which  forbids  states  from  enacting  laws  impairing  the 
obligation  of  contracts.  Whether  the  state  had  or  had  not  impaired  the  obli- 
gation of  this  contract  was  not  a  question  which  could  be  properly  passed 
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upon,  on  a  motion  to  dlsmisB,  so  loDg  as  the  complainant  claimed  In  Its  bill 
tbat  it  had  that  effect,  and  such  dalm  was  apparently  made  in  good  faith, 
and  was  not  a  frivolous  one.  New  Orleans  v.  New  Orleans  Waterworks  CJo., 
142  U.  S.  79,  88,  12  Sup.  Ct.  142,  35  L.  Ed.  943." 

In  the  same  volume  (page  673,  166  U.  S.,  page  696,  17  ^up.  Ct., 
and  page  1160,  41  It,  Ed.)  is  the  case  of  City  of  Baltimore  v.  Balti- 
more Trust  &  Guarantee  Co.  This  case  is  important  only  because 
the  court  seems  to  accept  the  decision  of  the  court  below  (Balti- 
more Trust  &  Guarantee  Co.  v.  Mayor,  etc.  [C.  C]  64  Fed.  153)  on 
the  subject  of  jurisdiction,  without  question.  The  supreme  court 
decided  the  merits  of  the  matter,  and  in  order  to  do  this  it  was  nec- 
essary to  agree  with  the  court  below  on  the  question  of  jurisdiction. 
There  was  a  contention  between  the  city  and  a  street-railroad  com- 
pany as  to  the  power  of  the  city  to  withdraw  a  right  which  it  had 
granted  to  lay  double  tracks  on  a  certain  street,  and  to  restrict  the 
company  to  laying  only  one  track,  after  the  company  had  com- 
menced and  partly  executed  the  work  of  laying  double  tracks.  Both 
parties  were  citizens  of  Maryland,  and  unless  a  federal  question 
had  been  involved  there  was  no  jurisdiction  in  the  court  to  hear, 
the  case.  On  this  subject  Circuit  Judge  GrofP,  deciding  the  case  in  the 
circuit  court,  says: 

"I  find  from  the  decisions  Involving  the  questions  I  have  been  considering 
that  where  rights  and  privileges  have  been  lawfully  granted  to  and  accepted 
by  either  a  private  or  public  corporation,  and  valuable  Improvements  have  been 
made  on  the  faith  of  such  grant,  a  contract  has  been  thereby  entered  Into, 
the  impairment  of  which  by  a  law  of  the  state  making  such  grant,  passed  by 
the  legislature  thereof  or  by  a  municipality  authorized  by  it,  or  acting  under 
the  authority  of  a  statute  supposed  to  give  the  power  (the  right  so  to  do  not 
having  been  reserved).  Is  forbidden  by  section  10  of  article  1  of  the  constitu- 
tion of  the  United  States.  Trustees  v.  Woodward,  4  Wheat  518,  4  L.  Ed.  629; 
Chicago  V.  Sheldon,  9  Wall.  50,  19  L.  Ed.  594;  Shields  v.  Ohio,  95  U.  S.  319, 
24  L.  Ed.  357;  New  Jersey  v.  Yard,  Id.  104,  24  L.  Ed.  352;  Railroad  Co.  v. 
Klchmond,  96  U.  S.  521,  24  L.  Ed.  734;  Wright  v.  Nagle,  101  U.  S.  791,  26 
li.  Ed.  921;  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Railroad 
Co.  V.  Delamore,  114  U.  S.  501,  t  Sup.  Ct.  1009,  29  L.  Ed.  244;  New  Orleans 
Gaslight  Co.  V.  Ix>uislana  Light  &,  Heat  Producing  &  Mfg.  Co.,  115  U.  S. 
650,  6  Sop.  Ct.  252,  29  L.  Ed.  516;  Waterworks  Co.  v.  Rivers,  115  U.  S.  674, 
6  Sup.  Ct.  273,  29  L.  Ed.  525;  Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  138  U.  S. 
98,  11  Sup.  Ct.  226,  34  L.  Ed.  898;  St.  Louis  v.  W.  U.  Tel.  Co.,  148  U.  S.  92, 
13  Sup.  Ct.  4»5,  37  L.  Ed.  380;  Saginaw  Gaslight  Co.  v.  City  of  Saginaw 
(C.  C.)  28  Fed.  529;  Coast-Line  R.  Co.  v.  Mayor,  etc.  (C.  C.)  30  Fed.  646;  Citi- 
zens' St.  R.  Co.  V.  City  of  Memphis  (C.  C.)  53  Fed.  715;  State  v.  Corrigan 
Consol.  St.  Ry.  Co.,  85  Mo.  263;  City  of  Burlington  v.  Burlington  St.  Ry.  Co.. 
49  Iowa,  144." 

There  was  a  dissenting  opinion  by  District  Judge  Morris,  but  the 
dissent  is  not  as  to  jurisdiction,  but  on  the  merits  of  the  case. 

The  next  case  is  a  waterworks  case,  from  Texas.  Insurance  Co. 
V.  City  of  Austin,  168  U.  S.  685,  18  Sup.  Ot.  223,  42  L.  Ed.  626.  The 
case  is  not  particularly  important  here,  except  for  an  expression  by 
Mr.  Justice  White  in  the  opinion  as  to  the  recognition  of  municipal 
ordinances  as  state  laws,  which  is  as  follows: 

"Not  only  were  the  averments  of  the  bill  as  to  the  Invalidity  of  the  state 
law  adequate,  but  so,  also,  were  the  allegations  as  to  the  nuUlty  of  the  city 
ordinances.  These  ordinances  were  but  the  exercise  by  the  city  of  a  legisla- 
tive power  which  it  assumed  had  been  delegated  to  It  by  the  state,  and  were 
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therefore.  In  legal  intendment,  the  eqnivalent  of  laws  enacted  by  the  state 
Itself," — citing  City  Ry.  Co.  ▼.  ditizeas'  St  B.  Co.,  supra,  and  cases  there 
cited. 

The  latest  decision  by  the  supreme  court,  which  is  important  to  a 
determination  of  this  question,  is  the  case  of  City  of  Walla  Walla 
V.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup.  Ct.  77,  43  L.  Ed.  341. 
This  was  a  waterworks  case,  also,  and  a  case  in  which  the  city  had 
granted  certain  rights  to  the  water  company,  and  subsequently  pro- 
posed to  erect  waterworks  of  its  own.  A  few  extracts  from  the 
opinion  will  show  the  views  of  the  court.  The  allegations  of  the  bill 
in  that  case,  upon  which  jurisdiction  depended,  are  referred  to  in  the 
opinion  as  follows: 

"(1)  The  Jurisdiction  depends  specifically  upon  the  allegations  in  the  bill 
that  defendants  insist  that  the  contract  of  the  city  with  the  plaintiff  was  not 
a  valid  and  binding  contract,  either  in  respect  to  the  stipulation  binding  the 
city  not  to  erect,  maintain,  or  become  Interested  in  any  system  of  waterworks 
other  than  those  of  the  plaintiff,  or  in  respect  to  the  stipulation  for  furnishing 
water  to  the  city  by  plaintiff,  and  that,  regardless  of  plaintiff's  rights,  the 
city  refuses  to  be  bound  by  the  contract,  and  is  proposing  to  borrow  money  to 
^rect  and  maintain  waterworks  of  its  own,  and  become  a  competitor  with  the 
plaintiff  for  the  trade  and  custom  of  the  customers  of  water;  ♦  ♦  ♦  and,  in 
short,  that  the  proposed  action  of  the  city  is  in  fraud  of  plaintiff's  rights  under 
its  contract  with  the  city,  and  the  protection  guarantied  to  it  under  the  con- 
stitution of  the  United  States." 

After  stating  that  these  allegations  upon  their  face  raise  a  ques- 
tion of  the  power  of  the  city  to  impair  the  obligation  of  its  con- 
tract with  the  plaintiff,  the  court  proceeds  to  state  the  argument  for 
the  defendant,  which  is  so  much  like  the  argument  for  the  defend- 
ants in  this  case  that  it  will  be  quoted,  as  follows: 

"The  argument  of  the  defendant  in  this  connection  is  that  the  action  of  the 
city  in  contracting  with  the  water  company,  and  in  passing  the  ordinance  of 
1893  providing  for  the  erection  of  waterworks,  was  not  In  the  exercise  of  its 
sovereignty;  that  in  these  particulars  the  city  was  not  acting  as  the  agent  of 
the  state,  but  was  merely  exercising  a  power  as  agent  of  its  citizens,  and  rep- 
resenting solely  their  proprietary  interest;  that  the  council  in  such  cases,  as 
trustee  for  the  citizens,  stands  in  the  relation  to  them  as  directors  to  stock- 
holders in  a  private  corporation,  acting  solely  as  the  agent  of  the  citizens, 
and  no  wise  as  the  agent  of  the  state,  and  therefore  that  neither  the  state,  nor 
the  city  as  its  agent,  can  be  charged  either  with  the  making  or  the  impairing 
of  the  original  contract;  that  for  these  reasons  the  constitution  of  the  United 
States  has  no  application  to  the  case,  the  federal  court  has  no  Jurisdiction,  and 
the  bill,  upon  Its  admitted  facts,  presents  only  a  violation  by  a  citizen  of  the 
state  of  its  contract  with  another  citizen,  and  the  plaintiff  is  bound  to  resort 
to  the  state  courts  for  its  remedy." 

A  further  extract  from  the  opinion  of  the  court  will  be  sufficient 
to  show  what  was  decided  as  to  the  contention  just  stated: 

"It  may  be  conceded  as  a  general  proposition  that  there  is  a  substantial 
distinction  between  the  acts  of  a  municipality  as  the  agent  of  the  state  for  the 
preservation  of  peace  and  the  protection  of  persons  and  property,  and  its 
acts  as  the  agent  of  its  citizens  for  the  care  and  improvement  of  the  public 
property  and  the  adaptation  of  the  city  for  the  purposes  of  residence  and  busi- 
ness. Questions  respecting  this  distinction  have  usually  arisen  in  'airtions 
against  the  municipality  for  the  negligence  of  its  officers,  in  which  its  liability 
has  been  held  to  turn  upon  the  question  whether  the  duties  of  such  officers  were 
performed  in  the  exercise  of  public  functions  or  merely  proprietary  powers. 
It  is  now  sought  to  carry  the  distinction  a  step  further,  and  to  hold  that,  if 
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a  contract  be  made  by  a  city  In  Its  proprietary  capacity,  the  question  whether 
such  contract  has  been  substantially  affected  by  the  subsequent  action  of  the 
city  does  not  present  one  of  impairment  by  act  of  the  state  or  its  authorized 
agent,  but  one  of  an  ordinary  breach  of  contract  by  a  private  party,  and  hence 
the  case  does  not  arise  under  the  constitution  and  laws  of  the  United  States, 
and  the  court  has  no  jurisdiction,  unless  there  be  the  requisite  diversity  of 
citizenship.  How  far  this  distinction  can  be  carried  to  defeat  the  Jurisdiction 
of  the  court,  or  the  application  of  the  contract  clause,  may  admit  of  consid- 
erable doubt,  if  the  contract  be  authorized  by  the  charter;  but  it  Is  sufficient 
for  the  purposes  of  this  case  to  say  that  this  court  has  too  often  decided,  for 
the  rule  to  be  now  questioned,  that  the  grant  of  a  right  to  supply  gas  or  water 
to  a  municipality  and  its  inhabitants  through  pipes  and  mains  laid  in  the 
streets,  upon  condition  of  the  performance  of  its  service  by  the  grantee,  is  the 
grant  of  a  franchise  vested  In  the  state,  in  consideration  of  the  performance  of 
a  public  service,  and,  after  performance  by  the  grantee,  is  a  contract  protected 
by  the  constitution  of  the  United  States  against  state  legislation  to  Impair  it. 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Mfg.  Co., 
115  U.  S.  650,  660,  6  Sup.  Ct.  262,  29  L.  Ed.  516;  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674,  6  Sup.  Ct.  273,  29  L.  Ed.  525;  St.  Tammany  Waterworks  Co.  v. 
New  Orleans  Waterworks,  120  U.  S.  64,  7  Sup.  Ct.  405,  30  L.  Ed.  563;  Crescent 
City  Gaslight  Co.  v.  New  Orleans  Gaslight  Co.,  27  La.  Ann.  138,  147.  It  is  true 
that  in  these  cases  the  franchise  was  granted  directly  by  the  state  legislature, 
but  it  is  equally  clear  that  such  franchises  may  be  bestowed  upon  corporations 
by  the  municipal  authorities,  provided  the  right  to  do  so  is  given  by  their  char- 
ters. State  legislatures  may  not  only  exercise  their  sovereignty  directly,  but 
may  delegate  such  portions  of  it  to  Inferior  legislative  bodies  as,  in  their 
judgment,  is  desirable  for  local  purposes.  As  was  said  by  the  supreme  court 
of  Ohio  in  State  v.  ancinnatl  Gaslight  &  Coke  Co.,  18  Ohio  St.  262,  293: 
'And,  assuming  that  such  a  power  [granting  franchises  to  establish  gas 
works]  may  be  exercised  directly,  we  are  not  disposed  to  doubt  that  it  may 
also  be  exercised  Indirectly,  through  the  agency  of  a  municipal  corporation 
clearly  Invested,  for  police  purposes,  with  the  necessary  authority.'  This  case 
is  directly  in  line  with  those  above  cited.  See,  also.  Wright  v.  Nagle,  101 
U.  S.  791,  25  L.  Ed.  921;  Hamilton  Gaslight  &  Coke  Co.  v.  Hamilton  City,  146 
U.  S.  258,  266,  13  Sup.  Ct.  90,  36  L.  Ed.  963;  Bacon  v.  Texas,  163  U.  S.  207. 
216,  16  Sup.  Ct  1023,  41  L.  Ed.  132;  New  Orleans  Waterworks  Co.  v.  City  of 
New  Orleans,  164  U.  S,  471,  17  Sup.  Ct.  161,  41  L.  Ed.  518." 

Withont  referring  to  other  decisions  of  the  circuit  courts  and 
the  circuit  courts  of  appeal,  reference  will  be  made  to  the  very  re- 
cent decision  of  the  circuit  court  of  appeals  for  the  Sixth  circuit 
in  the  case  of  Iron  Mountain  R.  Co.  v.  City,  of  Memphis,  37  C.  C.  A. 
410,  96  Fed.  113.  It  may  be  first  remarked  as  to  this  case  that  it 
is  cited  with  peculiar  appropriateness  immediately  after  the  Walla 
Walla  Case,  because,  in  the  opinion  by  Circuit  Judge  Taft,  he  first 
uses  this  expression: 

'There  are  many  cases  In  which  the  supreme  court  has  declared  a  city 
ordinance  to  be  a  law  within  the  contract  clause  of  the  constitution,  which 
have  much  less  of  legislative  character  than  public  forfeitures  of  rights  In 
the  streets  by  municipal  legislatures.  Such  a  case  Is  that  of  City  of  Walla 
Walla  V.  WaUa  WaUa  Water  Co.,  172  U.  S.  1,  19  Sup.  Ct.  77,  43  L.  Ed.  341." 

And  then,  after  quoting  the  extract  which  has  been  herein  given 
from  the  opinion  of  Mr.  Justice  Brown  in  the  Walla  Walla  Case, 
Judge  Taft  proceeds: 

"Here  the  contract,  the  obligation  of  which  was  found  to  be  Impaired,  con- 
cerned only  the  furnishing  of  water  to  the  citizens  of  a  municipal  corporation, 
— ^a  subject-matter  certainly  not  regarded  as  more  within  the  governmental 
functions  of  a  city  than  the  supervision  and  control  of  the  streets,  and  the 
granting  and  resuming  of  public  rights  therein;   and  the  law  which  was  held 
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to  impair  the  obligation  of  the  contract  was  merely  another  ordinance  provid- 
ing for  the  construction  of  other  waterworks  by  the  city.  Such  municipal 
action  as  the  building  of  waterworks  has  usually  been  regarded  as  proprietary, 
rather  than  governmental,  and  yet  the  ordinance  directing  It  was  held  to  be 
a  law  in  violation  of  the  federal  constitution." 

So  mach  of  the  opinion  as  is  exactly  in  point  here  is  as  follows: 

*<We  come  then  to  the  question,  did  this  resolution  violate  that  part  of  sec- 
tion 10,  art.  1,  of  the  constitution  of  the  United  States  declaring  that  *no  state 
shall  ♦  ♦  ♦  '  pass  any  ♦  ♦  ♦  law  Impairing  the  obligation  of  con- 
tracts'? 'First.  Was  the  resolution  a  law  of  the  state,  within  the  meaning  of 
this  clause?  It  has  frequently  been  decided  that  where  a  municipal  council 
passes  an  ordinance,  in  pursuance  of  authority  vested  In  it  by  the  state  legisla- 
ture, which  is  legislative  In  its  character,  and  which  Is  merely  the  exercise 
of  delegated  authority  to  make  laws  that  the  legislature  might  have  made 
directly,  such  an  ordinance  is  a  law  within  the  inhibition  of  the  constitu- 
tion, if  It  impairs  the  obligation  of  a  contract  Murray  v.  Charleston,  96  U.  S. 
432,  24  L.  Ed.  760;  U.  S.  v.  New  Orleans,  98  U.  S.  381,  392,  25  L.  Ed.  225; 
Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197;  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674,  6  Sup.  Ct.  273,  29  L.  Ed.  525;  City  of  Walla  Walla  v.  Walla 
Walla  Water  Co.,  172  tJ.  S.  1,  19  Sup.  a.  77,  43  L.  Ed.  341.  If  such  ordinance 
is  administrative,  rather  than  legislative,  then  it  is  not  within  the  constitu- 
tional inhibition,  even  though  it  impairs  the  obligation  of  a  contract  New  Or- 
leans Waterworks  Co.  v.  Louisiana  Sugar-Refining  Co.,  125  U.  S.  18,  8  Sup.  Ct 
741,  31  L.  Ed.  607.  The  resolution  in  the  case  before  us  is  admitted  to  have 
been  passed  with  aU  the  forms  required,  and  by  the  vote  necessary  to  enact 
an  ordinance.  It  concerned  the  occupancy  of  the  streets,  which,  as  we  have 
seen,  the  legislative  council  controls  under  delegated  authority  from  the  state 
legislature,  as  an  agency  of  the  state  and  a  trustee  for  the  public  at  large." 

But  a  case  has  recently  been  decided  in  the  circuit  court  for  the 
Western  division  of  this  district,  by  Circuit  Judge  Pardee,  which  is 
itself  sufficient  authority  for  overruling  the  demurrer  in  this  case. 
It  is  the  case  of  Columbia,  etc..  Trust  Co.  v.  City  of  Dawson.^  In 
that  case,  after  it  had  been  argued  and  submitted,  there  being  a  diffi- 
culty about  the  parties,  very  much  as  in  this  case,  the  court  allowed 
an  amendment  raising  a  federal  question  to  be  filed.  So  much  of  the 
amendment  as  is  important  here  is  as  follows: 

"Your  orator  shows  that  notwithstanding  the  validity  of  the  aforesaid  con- 
tract contained  in  the  aforesaid  ordinance  of  February  21,  1890,  and  notwith- 
standing the  fact  that  the  bonds  were  marketed  on  the  faith  oC  said  contract, 
and  the  waterworks  were  erected  at  great  expense,  and  the  Waterworks 
Company  complied  with  the  terms  and  conditions  of  the  contract  the  said 
city  of  Dawson  has  by  Its  ordinances  and  conduct  attempted  to  Impair  the 
obligation  of  said  contract,  and  has  thereby  greatly  diminished  and  largely 
destroyed  the  value  of  the  property  of  said  Waterworks  Company,  which 
constitutes  the  security  possessed  by  the  bondholders,  and  has  deprived  bond- 
holders of  the  rentals  which  were  to  be  paid  by  said  city  under  said  contract, 
and  said  action  and  threatened  action  of  said  city  are  in  fraud  and  destruction 
of  the  rights  of  bondholders  and  your  oratpr,  as  their  trustee,  under  said  con- 
tract with  the  city,  and  the  protection  guarantied  under  the  constitution  of  the 
United  States.  The  aforesaid  ordinance  passed  by  said  city  council  of  Dawson 
on  June  27,  1894,  whereby  said  city  undertook  to  repudiate  said  contract,  was 
an  attempt  on  the  part  of  said  city  of  Dawson  to  Impair  the  obligation  of 
said  contract  in  violation  of  the  constitution  of  the  United  States,  and  the  pro- 
tection thereby  guarantied  to  private  rights.  The  said  city  has  also  passed 
other  ordinances  and  done  acts  in  attempted  impairment  of  said  contract, 
namely,  the  ordinance  passed  by  said  city  of  Dawson  on  October  4,  1894,  or- 
dering an  election  for  the  purpose  of  determining  whether  two-thirds  of  the 
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qualified  voters  of  said  city  shoald  by  their  assent  authorize  said  city  to  issue 
#35,000  of  6%  bonds  for  the  purpose  of  buying  or  erecting  a  system  of  water- 
worlds  and  an  electric  light  plant  for  said  city,  and  the  ordinance  passed  by 
said  city  of  Dawson  on  November  5,  18d4,  on  the  same  subject  and  to  the  like 
^ect,  and  the  holding  of  the  election  on  December  12,  1891,  pursuant  to  the 
provisions  of  said  two  last-mentioned  ordinances,  and  the  carrying  of  said 
proposition  by  th^  requisite  two-thirds  of  the  qualified  voters  of  said  city,  and 
the  ordinance  passed  by  said  city  of  Dawson  on  the  13th  day  of  December,  18d4, 
whereby  the  result  of-  said  election  waa  declared  to  be  in  favor  of  the  issue 
and  sale  of  bonds  for  said  purposes,  as  well  as  the  subsequent  conduct  of  the 
said  city  in  giving  effect  to  said  ordinances. by  refusing  to  pay  the  water  rent- 
als stipulated  in  said  contract,  or  to  levy  a  tax  for  the  purpose  as  required  by 
the  contract,  and  by  claiming  that  it  was  no  longer  bound  by  said  contract. 
All  of  said  ordinances  and  acts  are  an  effort  and  attempt  on  the  part  of  safd 
city  of  Dawson  to  Impair  the  obligations  of  said  contract  under  color  of  a 
claim  of  authority  from  the  constitution  and  laws  of  the  state  of  Georgia,  in 
violation  and  attempted  impairment  of  the  protection  guarantied  to  said  con- 
tract under  the  constitution  of  the  United  States." 

It  will  be  seen  that  no  part  of  the  action  of  the  city  of  Dawson  in 
the  passage  of  ordinances  and  resolutions  is  claimed  to  be  based  on 
any  specific  legislative  authority.  The  ordinances  and  resolutions 
were  passed  under  the  general  power  and  authority  of  the  city  on  the 
subject.  Yet  the  court  must  have  held  this  action  of  the  city  council 
of  Dawson,  or  some  part  of  it,  to  be  a  law  of  the  state,  because  juris- 
diction was  retained  of  the  bill,  and  an  injunction  granted,  pursuant 
to  complainant's  prayer.  My  understanding  is  that  jurisdiction  was 
retained  solely  because  of  the  federal  question  raised  in  the  manner 
stated.  The  case  is  very  similar  to  the  Walla  Walla  Case,  and  the 
action  of  the  court  was  based  yery  largely,  I  think,  on  that  decision. 

There  is  no  escape  from  the  conclusion  that  these  authorities  es- 
tablish the  proposition  that  an  ordinance  passed  by  a  municipal  cor- 
poration in  its  legislative  and  governmental  capacity,  especially  with 
reference  to  the  control  of  the  streets  and  the  granting  of  rights  and 
privileges  therein,  is  a  law  of  the  state,  within  the  meaning  of  the 
provision  of  the  constitution  of  the  United  States  in  question. 

It  is  earnestly  contended,  however,  by  the  defendants  that  the 
question  which  will  be  at  issue  in  this  case,  should  the  court  proceed 
with  it,  is  one  of  the  construction  of  a  contract,  and  that  it  is  not, 
in  effect,  a  law  impairing  its  obligation.  As  I  understand  the  argu- 
ment, it  is  that  for  a  municipal  ordinance  to  be  a  state  law,  as  here 
contemplated,  it  should  be  an  ordinance  withdrawing  a  right,  and  not 
one  merely  construing  the  effect  of  a  grant.  I  am  wholly  unable  to 
see  the  force  of  this  contention.  If  a  municipality  grants  a  right 
in  the  streets  or  otherwise,  such  as  that,  when  accepted  and  acted 
upon,  a  binding  contract  comes  into  existence  between  the  grantee 
and  the  municipality,  and  the  city,  by  a  limited  construction  of  the 
effect  of  the  grant,  deprives  the  grantee  of  a  part  of  the  rights  ob- 
tained thei-eby,  this  would  seem  to  be  as  much  an  impairment  of  its 
obligation  as  if  the  city  should  by  express  action  withdraw  part  of 
the  rights  so  granted.  In  the  Walla  Walla  Case  it  is  said  that  the 
contention  was  that  the  facts  made  a  case  of  "only  a  violation  by  a 
citizen  of  the  state  of  its  contract  with  another  citizen,  and  the 
plaintiff  is  bound  to  resort  to  the  state  courts  for  its  remedy,"  yet 
that  contention  was  disposed  of  as  has  been  already  referred  to.    The 
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contention  on  this  subject  has  been  strongly  presented  by  able  coun- 
sel, but  I  am  unable  to  agree  with  them  in  their  views.  I  am  wholly 
unable  to  see  how  the  city  can  impair  the  binding  force  and  full  legal 
effect  of  a  contract  any  more  by  construction  than  it  could  by  direct 
withdrawal  of  rights  granted.  It  is  unnecessary  to  determine  more 
than  this  at  present.  Several  interesting  features  of  the  argument 
need  not  be  noticed  at  this  time.  No  opinion  whatever  is  expressed, 
of  course,  upon  the  merits  of  the  matter  in  controversy  between  the 
parties.  The  only  question  for  determination  at  present  is  whether 
the  ordinance  passed  by  the  city  in  1899  is  a  law  of  the  state,  within 
the  meaning  of  the  constitutional  provision  as  to  the  impairment  of 
the  obligation  of  contracts,  and  whether  the  bill  charges  a  case  of 
the  making  of  a  contract,  and  an  effort  to  impair  it,  sufficient  on  its 
face  to  justify  the  court  in  entertaining  jurisdiction  of  the  suit.  Be- 
lieving that  it  does,  the  case  will  be  retained.  It  will  be  necessary, 
however,  in  this  view  of  the  case,  for  the  Atlanta  Railway  &  Power 
Company  to  be  made  a  party,  and  its  interest  will  necessarily  align 
it  with  the  complainant.  If  this  is  done,  the  demurrer  will  be  over- 
ruled; otherwise,  the  demurrer  will  be  sustained  for  the  want  of 
necessary  parties. 


EDWARDS  et  al.  v.  WEIL  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  12,  1900.) 

No.  729. 

Mortgages— Priorities— Judgment  Liens. 

Plaintiffs,  who  furnished  money  to  pay  off  a  mortgage  on  property  In 
Tennessee,  paid  the  money  to  their  agpnt,  who  paid  it  to  the  mortgagee, 
receiving  a  release  of  the  mortgage  from  the  mortgagee,  and  a  new  mort- 
gage from  the  mortgagor  to  himself,  in  trust  for  plaintiffs,  which  were 
recorded  simultaneously.  Held,,  that  the  release  revested  title  in  the  mort- 
gagor for  a  special  purpose  only,  and  a  decree  in  favor  of  defendants 
against  the  mortgagor  did  not  attach  and  become  a  prior  lien  on  the  prop- 
erty, under  Shannon's  Code.  Tenn.  §§  4708,  4710,  making  a  decree  of  a 
court  of  record  obtained  in  the  county  where  the  debtor  resides  a  lien  on 
the  debtor's  land  for  a  period  of  one  year. 

AH)eal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Eastern  District  of  Tennessee. 

This  is  a  bill  to  remove  a  cloud  from  the  title  to  two  fractional  lots  on 
Chesfnut  street,  in  the  city  of  Chattanooga,  Texm.  The  lots  in  question  orig- 
inally belonged  to  A.  J.  &  G.  W.  Stoops,  who  conveyed  them  by  deed  of  trust 
to  one  Filmore  Gibson,  as  trustee,  to  secure  a  large  Indebtedness.  Subse- 
quently the  same  lots  were  conveyed  by  mortgage  deed  of  Xenophon  Wheeler, 
in  trust  to  secure  an  indebtedness  of  ^6,000  for  borrowed  money  to  Isaiah  and 
Herman  Weil.  At  the  date  of  this  last  mortgage  approximately  $6,000  re- 
mained unpaid  of  the  debts  secured  by  the  prior  conveyance  to  Gibson,  and  the 
object  of  this  second  conveyance  was  to  secure  money  to  discharge  the  balance 
then  due  under  the  Gibson  deed,  and  thus  save  a  foreclosure  sale.  To  accom- 
plish this  purpose,  the  owner  of  the  property  applied  to  the  Messrs.  Well  for 
a  loan  upon  the  security  of  the  property.  The  Weils  agreed  to  lend  the  money 
on  condition  that  it  should  be  secured  by  a  first  lien,  and  the  money  used  to 
disiucumber  the  property.  To  carry  out  this  plan,  a  mortgage  was  made  and 
delivered  July  12,  1892,  to. Wheeler,  as  agent  for  the  Messrs.  Weil,  and  the 
money  was  at  the  same  time  paid  into  his  hands,  to  be  applied  by  him  in  dis- 
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charging  the  prior  mortgage  and  securing  the  title.  Wheeler  accordingly  ap- 
plied the  Weil  money  to  the  payment  of  the  mortgage  debts,  and  on  July  18, 
1892,  Gibson  made  and  delivered  a  quitclaim  deed  to  the  mortgagees,  aclmowl- 
edging  the  payment  and  satisfaction  of  all  the  debts  secured  under  the  deed  in 
trust  to  him.  This  deed  was  delivered  to  Wheeler,  to  be  recorded  simulta- 
neously with  the  mortgage  theretofore  made  to  him.  Wheeler  thereupon  caused 
the  said  quitclaim  deed  and  the  Stoops'  mortgage  to  himself,  as  trustee,  to  be 
simultaneously  recorded  as  of  10  a.  m.,  July  18,  1892.  Within  one  year  there- 
after the  complainants  caused  an  execution  upon  a  money  decree  of  the  chan- 
cery court  for  the  county  of  Hamilton,  state  of  Tennessee,  against  A.  J.  & 
W.  G.  Stoops,  to  be  levied  on  the  lots  so  conveyed  to  Wheeler  as  the  property 
of  the  Judgment  debtors,  and  caused  same  to  be  sold  at  sheriff's  sale,  and  be- 
came the  purchaser  thereof,  and  they  now  hold  and  claim  title  by  virtue  of 
said  levy,  sale,  and  a  sheriff's  deed.  Subsequently  the  mortgage  to  Wheeler 
was  foreclosed,  under  the  power  of  sale  contained  therein,  and  the  property  con- 
veyed by  the  trustee  to  the  complainants,  who  filed  this  bill  for  the  purpose  of 
quieting  their  title  and  removing  the  cloud  arising  out  of  the  aforesaid  sher- 
iff's deed.  The  circuit  court,  upon  the  pleadings  and  evidence,  granted  the  re- 
lief prayed,  and  the  defendants  have  appealed. 

George  D.  Lancaster,  for  appellants. 
Xenophon  Wheeler,  for  appellees. 

Before  TAFT,  LUKTON,  and  DAY,  Circuit  Judges. 

LUKTON,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

In  Tennessee  judgments  and  decrees  of  any  court  of  record,  ob- 
tained in  the  county  where  the  debtor  resides  at  the  time  of  rendi- 
tion, are  by  statute  a  lien  upon  the  debtor's  land  from  the  time  same 
were  rendered,  for  a  period  of  one  year  from  the  rendition  of  the 
judgment  or  decree.  Shannon's  Code  Tenn.  §§  4708,  4710.  This 
statutory  lien  attaches  to  after-acquired  lands,  and  continues  for  a 
year  from  the  date  of  their  acquisition,  and  a  levy  and  sale  vdthin 
that  period  will  overreach  and  avoid  all  intermediate  alienations 
thereof.  Greenway  y.  Cannon,  3  Humph.  178;  Davis  v.  Benton,  2 
Sneed,  665;  Bridges  v.  Cooper,  98  Tenn.  394,  39  S.  W.  723.  The 
contention  of  the  appellants  is  that  when  Gibson  reconveyed  the 
legal  title,  which  had  been  vested  in  him  as  trustee,  to  the  mort- 
gagors, the  Messrs.  Stoops,  the  lien  of  their  decree  immediately  at- 
tached, and  that  the  title  obtained  under  the  levy  and  sale  made  within 
one  year  thereafter  operated  to  pass  the  legal  title  to  them  as  pur- 
chasers at  the  sheriff's  sale.  The  appellees,  who  hold  the  title  ac- 
quired through  foreclosure  of  the  mortgage  made  to  Wheeler  by 
the  Messrs.  Stoops,  contend,  on  the  other  hand,  that  the  seisin  thus 
reacquired  by  the  Messrs.  Stoops  was  only  for  a  particular  purpose 
and  use,  and  not  for  their  own  benefit,  but  as  a  mere  instrumen- 
tality for  passing  the  title  to  Wheeler,  for  the  purpose  of  securing 
the  repayment  of  the  money  to  the  Messrs.  Weil,  who  had  advanced 
the  money  to  pay  off  the  indebtedness  secured  by  the  former  mort- 
gage. The  question  as  to  whether  the  lien  of  the  Edwards  decree 
attached  does  not  depend  so  much  upon  the  duration  of  the  estate 
which  vested  in  the  Messrs.  Stoops,  as  a  consequence  of  the  Gibson 
deed  of  release,  as  upon  the  purpose  and  character  of  the  seisin 
thus  reacquired.  If  the  title  was  beneficially  reacquired,  it  matters 
little  as  to  its  duration,  for  the  lien  of  the  Edwards  decree  would       . 
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attach,  however  brief.  The  fact  that  the  title  was  reconvejed  simul- 
taneously with  its  acquisition  is,  however,  a  most  importiuit  fact  in 
determining  the  beneficial  or  nonbeneficial  character  of  the  seisin. 
The  indisputable  facts  are  that  the  Weils  proposed  to  furnish  the 
money  to  pay  off  and  discharge  the  Gibson  mortgage  upon  condition 
that  their  money  should  be  secured  by  a  first  lien  upon  the  prop- 
erty conveyed  to  Gibson.  To  accomplish  this,  the  Weils  paid  into 
the  hands  of  Wheeler  |6,000,  to  be  applied  by  him  as  their  agent 
in  paying  off  the  unpaid  debts  secured  by  the  conveyance  to  Gib- 
son, and  in  obtaining  from  Gibson  the  legal  title  vested  in  him  as 
trustee.  This  advance  was  secured  by  a  mortgage  dated  and  ac- 
knowledged as  of  July  12,  1892,  and  delivered  on  that  date  by  the 
mortgagors  to  Wheeler,  with  the  understanding  and  agreement  that 
a  release  was  to  be  obtained  from  Gibson,  and  the  release  and  new 
mortgage  simultaneously  put  to  record.  July  18,  1892,  this  release 
was  made  by  Gibson,  and  on  the  same  day  and  at  same  instant  of 
time  both  the  release  and  mortgage  were  duly  recorded.  The  object 
and  purpose  of  revesting  the  title  in  the  Messrs.  Stoops  was  to  pass 
it  to  Wheeler,  as  trustee,  for  the  Messrs.  Weil,  whose  money  had 
been  used  in  relieving  the  property  from  the  prior  incumbrance. 
This  temporary  restitution  of  the  title  to  the  Messrs.  Stoops  was  in- 
tended as  a  mere  means  of  placing  the  title  in  Wheeler,  where  all 
parties  agreed  it  should  be  placed  for  the  benefit  of  the  Weils. 

The  facts  bring  the  case  within  the  rule  in  Huffaker  v.  Bowman, 
4  Sneed,  89,  where  the  Tennessee  supreme  court  construed  the  Ten- 
nessee statute,  under  which  a  lien  is  claimed  to  have  arisen  in  behalf 
of  appellants,  and  determined  the  character  of  the  seisin  necessary 
to  bring  into  operation  the  statutory  lien  upon  after-acquired  prop- 
erty of  a  judgment  debtor.  In  that  case  tiie  facts  were  that  the 
lands  of  Bowman  had  been  sold  to  Kincaid  under  a  mortgage,  but 
were  subject  to  redemption  by  Bowman  or  any  judgment  creditor. 
Huffaker,  desiring  to  acquire  the  land  free  from  Bowman's  right  of 
redemption,  agreed  with  him  to  pay  off  the  purchase  money  due  to 
Kincaid,  the  purchaser  at  the  trustee  sale,  and  a  further  sum  to 
Bowman  for  his  equity  of  redemption.  To  extinguish  Bowman's 
right  of  redemption,  it  was  agreed  that  Kincaid  should  reconvey  the 
land  to  Bowman,  who  should  at  once  convey  same  to  Huffaker. 
This  was  done.  A  judgment  creditor  levied  on  the  land  as  the  prop- 
erty of  Bowman,  claiming  that  the  lien  of  his  judgment  had  attached 
while  the  title  was  in  Bowman,  his  debtor,  under  the  conveyance 
from  Kincaid.  It  was  contended  in  behalf  of  the  lien  of  the  judg- 
ment creditor  that  the  momentary  seisin  by  Bowman  of  the  title 
was  sufficient  for  the  lien  of  the  judgment  to  attach  upon  the  land 
as  the  property  of  the  debtor.    McKinney,  J.,  in  answering  this,  said: 

"This  reasoning  is  unsound.  The  transaction  was  one  continuous,  entire  act 
By  the  agreement  and  understanding  of  all  the  parties  preceding  the  execution 
of  the  deeds,  no  interest  was  to  be  vested  in  Bowman.  He  was  used  merely 
as  the  medium  for  passing  the  title  to  the  complainant;  and  the  two  deedis, 
being  executed  at  the  same  time,  and  taking  effect  at  the  same  instant,  con- 
stitute but  one  act.  the  legal  effect  of  which  was  to  pass  the  title  Immediately 
and  without  intermission  from  Kincaid,  through  Bowman,  to  the  complain- 
ant.   This  is  a  famUiar  principle  in  cases  of  dower.    In  treating  of  the  ques 
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tlon,  what  wlU  be  a  sufficient  seisin  of  tlie  husband  to  render  the  wife  dow- 
able?  Blackstone  says  (book  2,  pp.  ldO-182):  *The  seisin  of  the  husband  for  a 
transitory  instant  only,  where. the  same  act  which  gives  him  the  estate  con- 
veys It  also  out  of  him  again, — as  where,  by  a  fine,  land  Is  granted  to  a  man, 
and  he  immediately  renders  It  back  by  the  same  fine, — such  a  seisin  will  not 
entitle  the  wife  to  dower;  for  the  land  was  m'erely  in  transitu,  and  never  rested 
in  the  husband,  the  grant  and  render  being  one  continued  act.  But,  if  the 
land  abides  in  him  for  the  interval  of  but  a  single  moment,  it  seems  that  the 
wife  shall  be  endowed  thereof.'  See,  also,  Jackson  v.  Dunsbagh,  1  Johns. 
Cas.  95;  Stow  v.  Tifft,  16  Johns.  408;  Holbrook  v.  Finney,  4  Mass.  569,  and 
authorities  referred  to,  where  this  subject  is  considered.  It  is  clear,  there- 
fore, upon  the  prUiclple  above  stated,  that  the  lien  of  the  defendant's  decree 
did  not  attach  upon  the  land.  Bowman  having  no  seisin  thereof." 

The  later  ease  of  Bridges  v.  Cooper,  98  Tenn.  381,  39  S.  W.  720, 
has  been  urged  as  in  conflict  with  Haflaker  and  Bowman.  To  this 
we  cannot  agree.  The  facts  were  that  a  mortgagee  released  his 
mortgage  to  enable  the  mortgagor  to  sell  and  convey  the  property 
free  from  its  lien,  the  mortgagor  agreeing  to  assign  to  the  mort- 
gagee a  sufficient  number  of  the  purchase-money  notes,  secured  by  a 
vendor's  lien,  to  satisfy  his  mortgage  debt.  When  this  relinquish- 
ment was  made,  the  mortgagor's  equity  of  redemption  was  under 
the  lien  of  a  pending  attachment  bill.  Subsequently  the  mortgagor 
sold  the  land,  and  assigned  the  vendees'  notes  to  the  mortgagee. 
The  contest  arose  between  the  mortgagee,  holding  such  purchase- 
money  notes,  and  the  creditor,  who  had  attached  the  interest  of  the 
mortgagor  in  the  same  property  before  both  the  relinquishment  and 
sale.  The  court  very  properly  held  that  the  effect  of  the  relinquish- 
ment was  to  extinguish  the  mortgage  as  between  the  attaching  cred- 
itor and  mortgagee.  Huflaker  v.  Bowman  is  not  cited,  and  the 
cases,  on  their  facts,  are  manifestly  distinguishable.  We  must  re- 
gard the  release  and  Wheeler  mortgage  as  but  one  continuous  trans- 
action, and  as  but  a  means  adopted  for  passing  the  title  to  Wheeler, 
where  all  parties  intended  it  should  rest.  It  was  not  intended  that 
the  mortgagor  should  become  beneficially  seised  of  the  title  by  the 
Gibson  deed  of  release.  The  Stoops  were  a  mere  conduit,  through 
whom  the  title  was  intended  to  pass  to  Wheeler,  whose  money  had 
relieved  the  property  from  the  Gibson  incumbrance.  There  was  no 
error  in  the  decree,  and  it  will  be  affirmed. 


MONTGOMERY  et  al.  v.  CITY  COUNCIL  OF  CHARLESTON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  6,  1900.) 

No.  335. 

1.  Equitable  Subrooation— Volunteer. 

One  who  voluntarily  pays  a  tax  to  a  city,  for  which  neither  he  nor  his 
property  is  Uable,  Is  not  entitled  to  be  subrogated  in  equity  to  the  rights 
of  the  dty  as  against  the  property  or  its  owner. 
9l  Equity— Mistake  as  Ground  for  Relief— Negligence. 

The  fact  that  one  who  voluntarily  paid  taxes  to  a  city  on  property  of 
another,  for  which  he  was  in  no  way  liable,  was  ignorant  of  the  fact 
that  the  validity  of  such  taxes  was  disputed  by  the  owner  of  the  property 
and  was  in  litigation,  does  not  entitle  him  to  relief  in  equity  on  the  ground 
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of  mistake,  either  against  the  city  or  the  property  owner,  where  he  couW 
have  learned  such  facts  by  reasonable  Inquiry,  but  made  no  Inquiry  what- 
ever. 
8,  Same— Voluntary  Payment  of  Taxes— Purchasbk  at  Judicial  Sale. 

A  purchaser  at  foreclosure  _sale  of  the  property  of  a  manufacturing  cor- 
poration, which  he  was  entitled  to  have  delivered  to  him  free  from  tax  liens 
before  complying  with  his  bid,  paid  certain  taxes  levied  against  the  prop- 
erty by  a  city,  and  sought  to  have  the  amount  deducted  from  the  purchase 
price.  Both  the  corporation  and  its  mortgagees  claimed  that  the  property 
was  exempt  from  such  taxes  under  an  ordinance,  and  the  city  had  filed  an 
Intervening  petition  in  the  foreclosure  suit,  seeking  to  have  the  taxes  estab- 
lished as  a  lien  upon  the  fund  In  court,  which  petition  had  not  been 
passed  on.  Held,  that  the  action  of  the  purchaser  in  voluntarily  paying 
the  taxes  eliminated  the  issue  as  to  their  validity  from  the  case,  and  he 
could  not  require  the  court  to  determine  it  for  his  benefit,  and  to  allow  the 
amount  as  a  credit  on  his  bid  if  the  tax  was  foand  valid,  or  to  compel  the 
city  to  refund  It  if  found  invalid. 
4.  Parties— Intervener— Extinguishment  op  Interest. 

The  city,  having  no  Interest  in  or  connection  with  the  suit,  except  for 
the  collection  of  its  taxes  from  the  fund  in  court,  on  the  payment  of  such 
taxes  ceased  to  be  a  party,  and  could  not  again  be  brought  into  such  suit 
for  the  purpose  of  litigating  the  validity  of  the  taxes;  nor  could  that 
question  be  determined  In  its  absence. 

Waddlll,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina. 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina.  In  order  to  a  complete  understanding  of  the 
case,  it  is  necessary  to  state  the  facts  somewhat  in  detail: 

On  8th  February,  1888,  there  was  Incorporated  the  Charleston  Cotton  MlUs, 
a  corporation  organized  for  the  purpose  of  manufacturing  cotton  cloth  In  the 
city  of  Charleston,  S.  C.  It  erected  a  mill  building  on  its  lands,  and  owned 
real  estate  adjacent  thereto,  on  which  were  a  cotton  warehouse  and  residences 
for  Its  operatives.  In  March,  1896,  it  became  embarrassed,  ceased  operations, 
and  finally,  under  decrees  for  foreclosure,  Its  property  was  sold  under  two 
mortgages  executed  by  it, — the  one  to  secure  certain  bondholders,  and  the  other 
to  secure  a  debt  due  to  O.  H.  Sampson  &  Oo.  O.  H.  Sampson  &  Co.  purchased 
the  parcel  of  realty  mortgaged  to  them.  The  bondholders,  through  a  commit- 
tee, purchased  the  mill  site,  buildings,  and  machinery.  On  6th  April,  1897,  the 
Charleston  Mills  was  incorporated  under  a  general  law,>  composed  of  the 
bondholders  of  the  Charleston  Cotton  Mills  and  new  stockholders.  To  this 
corporation  the  committee  of  bondholders  conveyed  aU  the  property  purchased 
by  them  under  the  foreclosure  proceedings.  The  new  company  expended  large 
sums  of  money  in  providing  new  machinery  and  repairing  that  purchased  at 
the  sale,  and  engaged  in  the  business  of  manufacturing  cotton  goods. 

The  constitution  of  South  Carolina,  adopted  4th  December,  1895,  authorized 
cities  and  towns  to  exempt  from  all  taxes,  except  those  for  school  purposes, 
manufactories  established  within  their  limits;  the  exemption  to  be  for  five 
years;  the  exempting  ordinance  to  be  ratified  by  a  majority  of  the  qualified 
electors  of  the  municipality.  Article  8,  §  8.  In  1896  the  city  council  of  Charles- 
ton, under  this  authority,  passed  an  ordinance  exempting  for  five  years  from 
taxation,  except  for  school  purposes,  all  manufactories  established  after  the 
ratification  of  this  ordinance  by  the  qualified  voters  of  Charleston,  within  the 
corporate  limits  of  said  city,  and  doing  business  therein,  employing  ten  hands, 
and  having  a  paid-up  capital  of  $10,000,  with  this  proviso:  "Provided,  however, 
that  should  any  manufactory  entitled  under  this  ordinance  to  such  exemption 
from  taxes,  fail  in  business  and  be  reorganized  or  convey  its  plant  and  prop- 
erty to  another  person,  firm  or  new  company  or  corporation,  the  exemption 
of  said  plant  or  property  shall  be  continued  or  extended  for  the  five  years  from 
the  original  establishment  of  said  manufactory  and  no  longer."  This  ordi- 
nance was  ratified  by  popular  vote  on  the  fourth  Tuesday  in-  April,  1896.    The 
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Charleston  Mills  set  up  a  cUlm  for  exemption  under  this  ordinance,  and  so 
notified  the  city  authorities.  On  19th  November,  1898,  pending  this  claim  for 
exemption  on  the  part  of  the  Charleston  Cotton  Mills,  Walters  and  others  filed 
.  their  bill  for  foreclosure  in  the  circuit  court  of  the  United  States  for  the  district 
of  South  Carolina  against  the  Charleston  Mills,  praying  sale  and  foreclosure 
of  its  property;  and  under  it  C.  O.  Witte,  Esq.,  was  appointed  receiver.  On 
13th  December,  1898,  the  city  council  of  Charleston  filed  its  petition  in  the 
cause,  setting  forth  that  the  Charleston  Mills  was  indebted  to  it  for  municipal 
taxes  in  the  sum  of  $3,356.52,  and  that  they  were  unpaid,  and,  recognizing  that 
the  property  of  Its  debtor  was  in  the  hands  of  a  receiver  of  that  court,  and  so 
out  of  reach  of  an  execution,  prayed  that  provision  be  made  for  these  taxes 
out  of  the  first  moneys  coming  into  the  hands  of  the  receiver.  After  that  an 
order  for  the  sale  of  the  property  under  a  decree  for  foreclosure  was  had.  The 
property  was  sold  for  $100,000,  and  was  bid  in  by  John  H.  Montgomery  for 
himself  and  others,  who  organized  themselves  into  a  corporation  in  due  form 
of  law,  under  the  name  of  the  Vesta  Mills.  Before  he  complied  with  his  bid, — 
indeed,  the  day  after  the  sale, — ^Mr.  Montgomery  paid  tbe  state  and  county 
taxes  due  upon  the  property  of  the  Charleston  Mills,  and  also  paid,  without 
protest  or  exception,  the  amount  of  the  taxes  claimed  by'  the  city  council  of 
Charleston,  and  took  full  acquittance  and  discharge  therefor.  When  he  was 
ready  to  comply  with  his  bid,  he  produced  the  receipted  tax  bill  for  state  and 
county  purposes,  and  asked  the  8i)ecial  master  that  it  be  received  as  so  much 
cash.  This  was  assented  to.  He  then  produced  the  tax  receipt  of  the  city 
council,  and  made  a  similar  request.  This  was  refused,  the  special  master 
(knowing  that  the  claim  was  disputed)  not  feeling  himself  authorized  so  to 
receive  it  without  the  decision  and  order  of  the  court.  Thereupon  it  was 
agreed  between  them  that  the  matter  be  brought  before  the  court.  Accordingly 
Mr.  Montgomery  and  the  Vesta  Mills  filed  their  petition  In  the  cause,  setting 
forth  the  matters  above  stated;  "that  Mr.  Montgomery  now  has  been  informed 
that  the  liability  of  the  property  of  the  Charleston  Mills  to  general  municipal 
taxes  is  denied";  that,  wholly  ignorant  of  this,  on  the  day  the  property  was 
sold  he  paid  the  city  taxes  upon  it,  securing  thereby  a  remission  of  all  penal- 
ties, and  also  in  order  to  anticipate  a  levy  on  the  property  under  execution; 
that,  having  so  paid  this  tax,  he  sought  credit  therefor  in  completing  the  terms 
of  sale,  and  that  the  special  master  declined  to  recognize  the  payment  of  the 
taxes  made  to  the  city;  "that  thereafter  your  petitioners  arranged  with  the 
said  special  master  to  pay  into  his  hands  the  purchase  money  for  the  prop- 
erty bought  at  said  sale,  including  the  amount  of  the  city  taxes  aforesaid  (the 
said  special  master  not  feeling  himself  authorized  to  allow  such  reduction 
without  the  decision  and  order  of  the  court),  but  that  It  was  at  the  same  time 
agreed  that  the  said  matter  of  the  city  taxes  should  be  forthwith  brought 
to  the  attention  of  the  court  in  this  case,  so  that  the  said  court  could  decide 
whether  or  not  the  city  taxes  were  by  law  due  and  payable,  and  a  lien  upon 
the  property  of  the  Charleston  Mills,  and  that  if  the  said  taxes  were  decided 
by  the  said  court  to  have  been  so  due  and  payable,  and  a  lien  as  claimed,  then 
the  said  amount  should  be  refunded  to  your  petitioners  by  the  special  master, 
as  having  been  already  p^id  on  account  of  the  purchase  money,  but  that,  if 
,  the  said  court  should  decide  that  the  taxes  were  not  due  and  payable,  then,  by 
'proper  order  of  this  court,  the  city  council  of  Charleston  should  be  directed, 
after  proper  hearing  and  adjudication,  to  refund  and  repay  into  the  registry 
of  this  court  the  amount  of  city  taxes  paid  to  it  by  the  said  John  H.  Montgom- 
ery, to  wit,  the  sum  of  $3,076.02."  The  petition  prayed  that  a  copy  of  it  be 
served  on  the  city  council  of  Charleston  and  on  C.  O.  Wltte,  special  master, 
and  that  the  court  would  afford  relief.  The  city  council  of  Charleston  answered 
the  complaint, — stating,  in  effect,  that  the  ta±  on  the  Charleston  Mills  was 
due  and  unpaid,  and  that  execution  had  been  issued  therefor  in  the  sum  of 
$3,356.52;  that  It  was  stayed  by  the  proceedings  in  the  circuit  court,  and  that 
petition  had  been  filed  for  its  payment  under  the  order  of  court;  that  after- 
wards Mr.  Montgomery  paid  the  sum  of  $3,076.02,  and  obtained  a  receipt  in 
full;  "that  the  said  payment  was  made  freely  and  voluntarily,  and  for  the 
purpose  of  obtaining  remission  of  the  penalties."  The  answer  denies  in  toto 
the  exemption  claimed  for  the  Charleston  Mills,  and  adds  that  this  honorable 
court  has  no  jurisdiction  to  adjudicate  the  matters  set  forth  in  said  petition, 
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as  between  John  H.  Montgomery  and  the  said  city,  for  the  reason  that  it  is 
timply  an  attempt  on  the  part  of  the  said  John  H.  Montgomery  to  recover 
money  from  the  city  council  of  Charleston  in  a  matter  entirely  foreign  and  out- 
side of  the  purpose  and  purport  of  the  hill  filed  herein.  The  answer  of  the 
special  master  admits  the  offer  of  Mr.  Montgomery  to  deduct  the  amount  paid 
to  the  city,  and  insists  that  the  Charleston  Mills  are  exempt  from  taxation. 

The  matters  set  out  in  the  petition  and  answers,  with  testimony,  were  heard 
by  the  circuit  court.  The  court  was  of  the  opinion  that  the  dl^  council  of 
Charleston,  having  received  satisfaction  in  pals,  was  no  longer  a  party  to  the 
controversy,  and  declined,  under  these  circumstances,  to  pass  upon  the  validity 
of  the  exemption.  To  this  action  on  the  part  of  the  court,  exception  was  taken» 
an  appeal  was  allowed,  and  the  cause  is  here  on  several  assignmoits  of  error, 
directed  to  the  reasons  given  by  the  court  for  its  action,  and  ending  with  the 
following:  "Because  his  honor  should  have  held  that  the  city  taxes  were  a 
lien  on  the  property  purchased,  legally,  and  payable  by  the  seller,  and  that 
under  the  law,  and  in  accordance  with  the  agreement  made  at  the  time  of 
settlement  with  the  receiver  and  special  master,  referred  to  and  set  out  in 
the  record,  the  portion  of  said  purchase  money  so  paid  twice,  to  wit,  the  sum  of 
$3,076.02,  by  .the  purchaser,  should  be  repaid  him;  it  being  against  the  law 
and  equity  and  good  conscience  to  have  such  sum  retained  by  said  special  mao- 
ter  and  receiver." 

Augustine  T.  Smythe  and  Frank  R.  Frost,  for  appellants. 
W.  A.  Holman,  J.  N.  Nathans,  and  H.  A.  M.  Smith  (George  S* 
Legare,  on  the  brief),  for  appellee. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  WADDILU 
District  Judges. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above).  In 
discussing  this  ease,  these  facts  must  be  kept  in  mind:  That  under 
the  Walters  bill  the  property  of  the  Charleston  Mills  had  been  put 
into  the  hands  of  a  receiver,  and,  under  an  order  of  the  court,  had 
been  sold.  That  pending  the  suit  the  city  council  of  Charleston 
had  presented  its  claim  for  the  tax  of  1898,  and  had  prayed  that  it 
be  paid  out  of  fun'ds  in  the  hands  of  the  receiver.  That  anterior  to 
the  suit  the  Charleston  Mills  had  set  up  its  claim  to  exemption 
from  the  tax.  That  the  petitioner,  John  H.  Montgomery,  was  the 
highest  bidder  at  the  sale.  That  the  day  after  the  sale  he  paid  to 
the  city  the  sum  of  f3,076.02  in  full  of  its  daim  against  the  Charleston 
MilJs.  That,  in  settlement  of  his  bid,  Mr.  Montgomery  demanded 
credit  for  this  payment,  which  demand  the  special  master  did  not 
recognize,  and  refused  to  admit,  except  uqder  the  instruction  of 
the  court.  Thereupon  John  H.  Montgomery  and  the  Vesta  Mills,, 
a  corporation  for  which  he  had  been  acting,  filed  their  petition,  pray- 
ing that  the  court  pass  upon  the  validity  of  the  tax,  and,  if  it  be 
declared  valid,  that  the  money  paid  by  Montgomery  on  account 
thereof  be  refunded  to  him  out  of  the  purchase  money,  and,  if  it  be 
declared  invalid,  that  the  city  council  be  instructed  to  return  it  to 
him.  If  the  tax  be  valid,  he,  in  effect,  claims  the  equity  of  subroga- 
tion; that  is,  having  paid  the  tax,  he  stands  in  the  place  of  the  city 
council,  and  is  entitled  to  the  money  paid  to  it.  He  was  under  no 
obligation  whatever  to  pay  the  tax,  nor  was  any  proceeding  threat- 
ened against  the  property  of  which  he  was  the  prospective  owner. 
The  city  council  had  already  submitted  itsdf  to  the  court,  and  had 
afiyked  that  it  be  paid  out  of  funds  in  the  control  of  the  court;   in 
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effect,  transferring  its  claim  from  the  propelty  to  these  funds.  Its 
hand  was  stayed,  and  any  attempt  by  execution  to  collect  its  claim 
would  have  been  in  contempt  of  court.  In  re  Tyler,  149  U.  B.  164, 
13  Sup.  Ct.  785,  37  L.  Ed.  689.  Mr.  Montgomery  was  not  bound  to 
pay  the  tax,  and  he  had  an  unquestionable  right  to  demand  that 
it  be  satisfied  before  complying  with  his  bid. 

In  Gadsden  v.  Brown,  Speer,  Eq.  37,  David  Johnson,  Chancellor, 
lays  down  the  law  of  subrogation,  and  his  language  has  received  the 
unqualified  approval  of  the  supreme  court  of  the  United  States  in 
Hedges  v.  Dixon  Co.,  150  U.  S.  191,  14  Sup.  Ct.  71,  37  L.  Ed.  1044, 
and  in  Prairie  State  Nat.  Bank  v.  U.  S.,  164  U.  S.  231,  17  Sup.  Ct. 
142,  41  L.  Ed.  412.  '*The  doctrine  of  subrogation,"  says  the  chan- 
cellor, "is  a  pure,  unmixed  equity,  having  its  foundsrtion  in  the  prin- 
ciples of  natural  justice,  and,  from  its  nature,  never  could  have  been 
intended  for  the  relief  of  those  who  were  in  any  condition  in  which 
they  were  at  liberty  to  elect  whether  they  would  or  would  not  be 
bound." 

In  Insurance  Co.  v.  Middleport,  124  U.  S.  534,  8  Sup.  Ct.  625,  31 
L.  Ed.  537,  the  supreme  court  says: 

"One  of  the  principles  lying  at  the  fotmdation  of  subrogation  in  equity,  In 
addition  to  the  one  already  stated,  that  the  person  seeking  this  subrogation 
must  have  paid  the  debt,  is  that  he  must  have  done  this  under  some  necessity 
to  save  himself  from  loss  which  might  arise  or  accrue  to  him  by  the  enforce- 
ment of  the  debt  in  the  hands  of  the  original  creditor." 

The  same  case  adopts  this  language  of  Sheld.  Subr.  §  240: 

**The  doctrine  of  subrogation  is  not  applied  for  the  mere  stranger  or  volun- 
teer who  has  paid  the  debt  of  another,  without  any  assignment  or  agreement  for 
subrogation,  without  being  under  any  legal  obligation  to  make  the  payment, 
and  without  being  compelled  to  do  so  for  the  preservation  of  any  rights  or 
property  of  his  own." 

And  in  Suppinger  v.  Garrels,  20  111.  App.  625,  it  is  said: 

"A  stranger,  within  the  meaning  of  this  rule,  is  not  necessarily  one  who 
has  nothing  to  do  with  the  transaction  out  of  which  the  debt  grew.  Any  one 
who  is  under  no  legal  obligation  or  liability  to  pay  the  debt  is  a  stranger, 
and,  if  he  pays  the  debt,  is  a  mere  volunteer." 

A  mere  volunteer  is  not  favorably  regarded  in  equity.  Fonbl.  Eq. 
349.  ^^olenti  non  fit  injuria."  Apart  from  this,  the  creditors  of 
the  Charleston  Mills,  to  whom  the  proceeds  of  sale  belong,  and  who 
must  suffer  by  any  diminution  of  them,  repudiate  the  act  of  Mr. 
Montgomery,  and  deny  all  liability  for  the  tax.  Nor  is  this  position 
without  plausibility.  The  constitution  of  South  Carolina  of  1895 
gave  authority  to  municipalities  to  grant  exemption  from  taxation 
to  manufacturers  for  five  years,  upon  certain  conditions.  The  city 
council  of  Charleston.fulfilled  these  conditions,  and  by  ordinance  ex- 
empted from  taxation  all  manufactories  established  after  the  fourth 
Tuesday  in  April,  1896,  within  the  corporate  limits  of  said  city, 
and  doing  business  therein,  employing  10  or  more  hands,  and  having 
a  paid-up  capital  of  f  10,000.  The  Charleston  Mills,  having  over 
¥50,000  capital,  and  employing  more  than  10  hands,  was  established 
April  6,  1897,  within  the  corporate  limits  of  Charleston,  and  doing 
business  therein,  and  thus  may  be  said  to  come  within  the  words 
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of  the  ordinance,  and  \^uld  be  entitled  to  the  exemption,  unless  pre- 
cluded by  the  proviso.    This  proviso  is  in  these  words: 

"Should  any  manufactory  entitled  under  this  ordinance  to  such  exemption 
from  taxes,  fall  In  business  and  be  reorganized  or  convey  its  plant  and  prop- 
erty to  another  person,  firm'  or  a  njew  company  or  corporation,  the  exemption 
of  said  plant  or  property  shall  be  continued  or  extended  for  the  five  years  from 
the  original  establishment  of  said  manufactory  and  no  longer." 

The  mill  and  a  large  part  of  the  plant  owned  by  the  Charleston 
Mills  were  formerly  the  property  of  the  Charleston  Cotton  Mills, 
which  failed,  was  put  up  for  sale,  and  its  mill  house  and  plant  were 
purchased  by  persons  who  subsequently  formed  the  Charleston  Mills. 
But  the  Charleston  Cotton  Mills  was  incorporated  and  established 
February  8,  1888, — anterior  to  the  constitutional  provision,  and  an- 
terior to  the  ordinance  of  1896.  It  therefore  can  with  much  plausi- 
bility be  said  not  to  have  been  one  of  the  manufactories  referred  to 
in  the  proviso  of  the  ordinance,  as  it  was  not  a  manufactory  entitled 
under  the  ordinance  of  1896  to  such  exemption  from  taxes,  and  so 
the  Charleston  Mills  may  not  be  aifected  by  that  proviso.  Under 
these  circumstances,  the  creditors  may  weU  complain  of  the  action 
of  John  H.  Montgomery,  and,  as  far  as  they  can,  repudiate  the  same. 
There  can  exist  here  no  equity  of  subrogation. 

The  petitioner  again  sets  up  an  equity  of  mistake.  He  knew  noth- 
ing of  the  claim  of  exemption  set  up  by  the  Charleston  Mills,  nor 
had  he  any  knowledge  of  the  petition  of  the  city  council  in  the  main 
cause.  There  is  no  question  that  a  court  of  equity  will  relieve  a 
party  from  the  consequences  of  a  mistake  of  fact, — sometimes  of  a 
mistake  of  law,  if  the  matter  be  executory.  But  it  will  grant  such 
relief  only  when  the  mistake  is  mutual,  material,  and  not  caused  by 
the  negligence  of  the  party  seeking  relief.  Foster,  Fed.  Prac.  §  2. 
Mr.  Story,  in  his  Equity  Jurisprudence  (section  146),  says: 

"It  is  not  sufficient,  however,  in  all  cases,  to  give  the  party  relief,  that  the 
fact  is  material,  but  it  must  be  such  as  he  could  not,  by  reasonable  diligence, 
get  knowledge  of  when  he  was  put  on  inquiry;  for  if,  by  such  reasonable  dili- 
gence, he  could  have  obtained  knowledge  of  the  fact,  equity  wiU  not  relieve  him. 
since  that  would  be  to  encourage  culpable  negligence.  Thus,  if  a  party  has 
lost  his  cause  at  law  from  the  want  of  proof  of  a  fact  which  by  ordinary  dili- 
gence he  could  have  obtained,  he  is  not  relievable  in  equity;  for  the  general 
rule  is  that  If  a  party  becomes  remediless  at  law,  by  his  own  negligence,  equity 
will  not  relieve  him." 

In  the  case  at  bar  Mr.  Montgomery,  before  the  sale  was  approved, 
before  he  had  complied  with  his  bid,  and,  under  the  rules  of  the 
court,  before  he  could  comply,  paid  off  this  claim.  A  question  to 
his  counsel  would  have  informed  him  of  the  course  taken  by  the  city 
council  in  applying  to  the  court  for  its  claim.  A  question  put  to 
the  special  master  selling  the  property  would  have  put  him  in  the 
possession  of  the  fact  that  the  claim  of  the  city  was  denied.  The 
fact  that  he  was  a  stranger  in  the  community,  with  no  opportunity 
theretofore  of  knowing  the  laws  of  the  municipality,  should  have 
put  him  doubly  upon  his  guard,  and  have  induced  inquiry  before 
action.  Instead  of  this,  consulting  no  one,  asking  no  question,  rely- 
ing upon  his  own  knowledge,  he  paid  off  a  claim,  not  his  own  or 
which  could  affect  him,  anticipated  and  forestalled  the  action  of 
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the  court,  and,  in  so  far  as  lay  in  his  power,  decided  the  controversy 
of  the  creditors  with  th^  city  against  them.  The  petitioner  cannot 
set  up  this  equity.  Nor  can  he,  under  it,  obtain  relief  from  the  city 
council.  Asking  no  questions,  making  no  protest,  threatened  with 
no  proceedings,  of  his  own  motion  he  paid  Ais  sum  in  fall  of  the  tax. 
In  Little  v.  Bowers,  134  U.  S.  548,  10  Sup.  Ct.  620,  33  L.  Ed.  1016, 
there  had  been  a  controversy  between  the  Central  Railroad  CJom- 
pany  of  New  Jersey  and  the  city  of  Elizabeth  relative  to  its  taxes. 
The  decisions  of  the  courts  of  New  Jersey  were  against  the  railroad 
company,  and  by  writ  of  error  the  case  was  carried  to  the  supreme 
court.  Pending  the  writ  of  error  the  taxes  in  dispute  were  paid. 
This  ended  the  case,  notwithstanding  that  the  appellants  insisted 
that  there  was  no  right  to  the  tax  in  the  city  of  Elizabeth.  In  that 
case  the  supreme  court  quote  with  approval  the  language  of  Chief 
Justice  Shaw  in  Preston  v.  City  of  Boston,  12  Pick.  7: 

"When  a  party  not  liable  to  taxation  Is  called  upon  peremptorily  to  pay  upon 
a  warrant,  and  he  can  save  himself  and  his  property  in  no  other  way  than  In 
paying  the  illegal  demand,  he  may  give  notice  that  he  so  pays  It  by  duress, 
and  not  voluntarily,  and,  by  showing  that  he  is  not  liable,  may  recover  it  back 
as  money  had  and  received." 

But,  say  the  court,  this  rule  does  not  apply  when  no  attempt  has 
been  made  by  the  treasurer  to  serve  his  warrant,  no  demand  person- 
ally made  on  the  company,  nothing  done  to  show  an  intent  to  use  the 
legal  process, — when  all  that  appears  is  that  the  company  was  charged 
with  the  tax  on  the  tax  list;  that  it  was  delinquent;  that,  before  any  • 
active  steps  were  taken  to  enforce  collection,  the  company  presented 
itself  at  the  treasurer's  office,  and,  in  the  usual  course  of  business, 
paid  in  full  everything  against  it,  under  protest. 

In  Robinson  v.  City  Council  of  Charleston,  2  Rich.  Law,  319,  the 
plaintiff  had  been  called  upon  to  pay,  and  had  paid,  a  tax  imposed 
by  the  city  council  of  Charleston,  which  the  court,  in  State  v.  City  of 
Charleston,  2  Speer,  719,  had  decided  unlawful.  He  brought  his 
action  to  recover  it  back.    It  was  dismissed.     Says  the  court: 

*'In  the  case  under  consideration,  the  plaintiff  paid  his  money  without  objec- 
tion or  reservation.  He  could  have  tendered  the  money  demandable,  and  have 
gone  on  and  submitted  to  legal  proceedings  against  him,  and  In  such  proceed- 
ings he  must  have  succeeded.  In  waiving  his  legal  right,  he  may  be  regarded 
as  having  voluntarily  given  so  much  money  to  the  city  council  for  the  privilege 
of  letting  his  slaves  work  in  the  city  without  molestation.  Like  many  others 
who  have  not  complained,  he  may  not  have  thought  the  tax  wrong  at  the 
time,  and  may  have  regarded  it  as  the  price  of  protection  and  profitable  em- 
ployment." 

In  Peebles  v.  City  of  Pittsburg,  101  Pa.  St.  304,  it  was  held  that  an 
assessment  for  municipal  improvements,  voluntarily  paid,  cannot  be 
recovered  back,  although  the  payment  was  under  protest,  and  the  law 
authorizing  the  assessment  was  subsequently  adjudged  unconstitu- 
tional. Many  cases  are  cited  in  the  opinion.  The  petitioner  cannot 
rely  upon  his  want  of  knowledge.  The  means  of  knowledge  were 
within  his  touch.  He  sought  none,  used  none.  His  own  ignorance 
suggested  inquiry.  This  cannot  avail  him.  Under  these  circum- 
stances, the  court  below  refused  to  entertain  the  petition.  It 
was  of  the  opinion  that  the  city  council  of  Charleston  was  not 
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properly  a  party  to  the  petition.  But,  even  admitting  that  it  was  a 
part^,  how  could  the  court  pass  upon  the  question  of  the  validity  or 
invalidity  of  this  tax,  when  the  action  of  the  petitioner  precluded  ab- 
solutely any  question?  The  creditors  and  the  corporation  wished  the 
question  decided.  At  tfte  threshold  the  court  was  met  by  the  fact 
that  a  decision  was  unnecessary,  and  could  not  be  made,  as  the  tax 
was  already  paid.  California  v.  San  Pablo  &  T.  R.  Co.,  149  U.  S.  308, 
13  Sup.  Ct.  876, 37  L.  Ed.  747;  Little  v.  Bowers,  134  U.  S.  558, 10  Sup. 
Ct  620,  33  L.  Ed.  1016. 

Exception  was  taken  and  error  assigned  to  the  ruling  of  the  circuit 
court  that  the  city  council  was  not  a  party  before  it.  When  the 
main  case  was  pending,  the  city  council,  pursuing  the  course  most 
advisable  under  the  circumstances,  intervened  in  the  cause,  and  pre- 
sented its  petition  that  the  tax  claimed  by  it  be  paid  by  the  receiver. 
The  only  means  of  paying  the  tax  was  out  of  the  proceeds  of  sale. 
Before  tiiis  petition  was  answered,  before  it  could  be  heard,  before  the 
only  funds  out  of  which  it  could  be  paid  (the  proceeds  of  sale)  were 
realized,  Mr.  Montgomery  forestalled  the  action  of  the  court,  and 
paid  the  tax,  satisfying  the  claim  of  the  city.  Thenceforward  there 
was  no  controversy.  There  was  nothing  upon  which  the  petition  or 
the  court  could  operate,  and  the  whole  tiling  fell  to  the  ground.  San 
Mateo  Co.  v.  Southern  Pac.  R.  Co.,  116  U.  S.  141,  6  Sup.  Ct.  317,  29 
L.  Ed.  589;  Kimball  v.  Kimball,  174  U.  S.  163,  19  Sup.  Ct.  639,  43 
L.  Ed.  932.  The  sole  purpose  of  the  intervention  was  accomplished, 
and  the  connection  of  the  city  council  with  the  case,  due  solely  to  this 
intervention,  ceased.  When,  therefore,  the  present  petitioner  filed 
his  petition,  the  city  council  was  practically  out  of  the  court;  and  he 
endeavored  to  bring  it  in  again,  not  upon  an  issue  necessarily  or  inci- 
dentally arising  out  of  the  main  case,  and  the  issues  there  involved, 
but  to  protect  himself  from  an  improvident  act  on  his  part.  A  pur- 
chaser at  a  sale  under  foreclosure  is  not  a  party  to  the  suit  for  aU 
intents  and  purposes.  By  his  bid  he  makes  himself  a  party  to  the 
proceedings,  and  subject  to  the  jurisdiction  of  the  court  for  all  orders 
necessary  to  compel  the  perfecting  of  his  purchase,  and  with  a  right 
to  be  heard  on  all  questions  thereafter  arising  affecting  his  bid,  which 
are  not  foreclosed  by  the  terms  of  the  decree  of  sale,  or  are  expressly 
reserved  to  him  by  such  decree.  Kneeland  v.  Trust  Co.,  136  U.  S. 
95,  iO  Sup.  Ct.  950,  34  L.  Ed.  379.  But  this  does  not  authorize  him 
to  bring  in  a  new  party,  or  to  raise  new  issues. 

The  court  below,  having  reached  the  conclusion  that  the  city  council 
was  not  a  party  to  the  suit,  declined  to  pass  upon  the  question  of  the 
validity  of  the  exemption  claimed  by  the  Charleston  Mills,  in  the 
absence  of  the  city  council.  This  is  assigned  as  error.  That  the  ap- 
pellant considered  the  city  council  a  necessary  party  is  shown  by 
his  seeking  to  make  it  a  party.  By  his  prayer  he  demonstrated  the 
necessity.  He  sought  reimbursement  for  his  outlay  in  paying  this 
tax, — ^from  the  receiver  if  the  claim  for  exemption  was  invalid,  and 
from  the  city  council  if  the  claim  for  exemption  was  valid.  Indeed, 
under  the  well-known  principle  of  equity  "that  a  court  of  chancery 
will  not  make  a  decree  unless  all  those  who  are  substantially  interest- 
ed be  made  parties  to  the  suit"  (Osborne  v.  Bank  of  United  States,  9 
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Wheat.  842,  6  L.  Ed.  204),  the  city  council  was  a  necessary  party. 
It  is  said,  however,  that  it  was  competent  for  the  court  to  go  on  and 
decide  this  question,  as  between  the  receiver  and  Mr.  Montgomery, 
without  the  presence  of  the  city.  Cases  are  cited  in  which  a  course 
like  this  was  pursued.  Thus,  courts  frequently  pass  upon  the  validity 
of  acts  of  the  legislature,  and  construe  acts  whose  validity  is  not  dis- 
puted, in  questions  between  citizen  and  citizen,  without  requiring  or 
deeming  it  necessary  to  make  the  state  a  party.  This  is  perfectly 
true,  and  the  rule  exists  because  of  the  impossibility  of  making  the 
state  a  party  without  imperiling  the  jurisdiction  of  the  court.  See 
Osborne  v.  Bank  of  United  States,  supra.  In  cases  arising  under  tax 
titles  from  municipalities,  the  municipality  has  no  interest  in  the 
result  of  the  action;  for  its  interest  had  ceased,  and  the  purchaser 
had  taken  under  the  rule  of  caveat  emptor.  But  in  the  present  case 
there  is  no  question  of  the  invalidity  of  the  ordinance.  The  question 
made  is  one  in  which  the  city  council  had  a  direct,  immediate,  pe- 
cuniary interest,  involving  the  right  to  13,076.02.  One  of  the  alterna- 
tives relied  on  by  the  petitioner  is  that,  when  he  paid  the  money  to 
the  city  sheriff,  it  was  a  gratuitous  act;  that  the  money  was  received 
in  violation  of  the  contract  of  exemption  made  by  the  city  with  the 
Charleston  Mills,  under  which  the  former  exempted  the  latter  from 
taxation  for  five  years;  that  under  these  circumstances,  ex  aequo  et 
bono,  the  city  must  return  it.  The  other  alternative  is  that  there  was 
no  such  contract  of  exemption.  The  petitioner,  standing  in  court, 
claims  that  one  or  other — ^the  receiver  or  the  city  council — ^must  make 
him  whole.  To  sustain  him,  both  of  these  parties  must  be  before  the 
court.  The  conclusion  reached  by  the  circuit  court  in  dismissing  the 
petition  is  affirmed.    Affirmed. 

WADDILL,  District  Judge.  I  am  unable  to  concur  with  the 
reasoning  or  in  the  result  reached  by  the  majority  in  this  case.  The 
appellant,  John  H.  Montgomery,  was  a  purchaser  at  a  judicial  sale, 
and,  after  making  his  purchase  (imprudently,  it  may  be,  but  in  good 
faith),  paid  the  taxes  due  on  the  property  for  the  year  1898  to  the  city 
of  Charleston.  The  special  master,  from  whom  he  purchased,  refused 
to  allow  him,  in  making  settlement,  a  credit  for  the  taxes  thus  paid; 
and  he  thereupon,  in  good  faith,  paid  the  same  again  to  the  special 
master,  who  brought  tiie  amount  into  court.  The  court,  in  my  judg- 
ment, should  at  least  have  determined  the  question  of  whether  the 
taxes  were  due  to  the  city.  If  due,  the  fund  was  not  prejudiced  by 
payment  of  the  same  to  the  city,  and  the  amount  paid  to  the  special 
master  should  be  refunded.  If  the  taxes  were,  as  a  matter  of  fact, 
due,  the  city  will  have  received  the  same  from  this  purchaser  at  a 
judicial  sale,  and  the  court  by  this  decision  will  take  the  same  money, 
and  give  it  to  the  lien  creditors,  who,  confessedly,  would  not  be  en- 
titled to  the  amount  if  the  city  was.  A  purchaser  at  a  judicial  sale 
is  neither  a  volunteer  noi*  a  stranger  to  the  proceedings.  The  city 
council  having  prior  to  the  sale  intervened  to  have  this  question  of 
the  right  to  its  taxes  for  that  year  settled,  the  city  and  the  purchaser 
were  before  the  court,  and  subject  to  its  jurisdiction  in  the  matter 
of  the  determination  of  their  rights  in  the  premises. 
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Petition  for  Rehearing. 

PER  CURIAM.  The  opinion  of  the  court  having  been  filed  in  this 
case,  affirming  the  conclusions  reached  by  the  circuit  court,  the  appd- 
lant  has  filed  a  petition  for  rehearing.  This  petition  has  been  care- 
fully considered.  The  cause  was  fully  argued  before  this  court  by 
able  and  exhaustive  briefs  and  oral  arguments.  No  new  point  has 
been  presented,  and  no  change  has  been  effected  in  the  mind  of  the 
court  in  the  general  principles  set  forth  in  the  opinion.  It  cannot  see 
why  the  receiver  should  be  instructed  to  recognize  the  voluntary  pay- 
ment of  the  claim  of  the  city  council  made  by  Mr.  Montgomery,  while 
the  validity  of  the  claim  is  denied,  and  we  think  with  reason,  by  the 
creditors  of  the  Charleston  Mills.  Nor  would  it  be  proper  to  order 
the  receiver  to  indemnify  Mr.  Montgomery  for  his  voluntary  payment, 
and  to  assume  the  burden  and  responsibility  of  litigation  xrpon  it 
with  the  city  council  of  Charleston.  The  prayer  of  the  petition,  there- 
fore, will  not  be  granted. 

But  the  petition  for  rehearing  brings  to  the  attention  of  the  court 
a  fact  which  has  been  overlooked  in  the  case,  and  which  was  not  con- 
sidered. The  ordinance  of  the  city  cotmcil  of  Charleston  exempts 
manufacturing  companies  from  all  municipal  taxes,  except  taxes  for 
school  purposes.  When  he  paid  the  claim  of  the  city  council,  Mr. 
Montgomery  paid  the  entire  claim,  in  which  was  included  a  tax  for 
school  purposes.  The  Charleston  Mills  was  certainly  liable  for  this 
school  tax.  To  this  extent  Mr.  Montgomery  is  clearly  entitled  to  be 
repaid.  Provision  for  such  repayment  should  have  been  made  for 
him.  It  is  therefore  ordered  that  the  circuit  decree  appealed  from 
be  modified  in  this  respect.  The  cause  is  remanded  to  the  circuit 
court,  with  instructions  in  this  respect  to  modify  its  decree,  and  to 
order  that,  out  of  the  funds  in  court,  repayment  be  made  to  John  H. 
Montgomery  of  so  much  of  the  claim  of  the  city  council  paid  by  him 
as  embraces  the  tax  for  school  purposes.  The  costs  of  this  court 
will  be  paid,  one  half  by  the  appellant,  and  the  other  half  out  of  funds 
in  the  hands  of  the  receiver  and  special  master. 


HOSTBTTBR  CO.  V.  COMERFORD  et  aL 

(Circuit  Court,  S.  D.  New  York.    March  1,  1900.) 

BquiTT— Rehearing. 

A  court  of  equity  wiU  not  grant  a  rehearing;  to  enable  a  complainant  to 
have  an  analysis  made  of  alleged  spurious  bitters,  which  defendants  were 
charged  with  haying  sold  as  the  product  of  complainant,  where  It  was 
faUy  known  before  the  hearing  that  the  court  regarded  such  analysis  as 
material. 

On  Motion  for  Rehearing.    For  former  opinion,  see  97  Fed.  585. 

COXE,  J.  No  tenable  ground  for  a  rehearing  is  stated  in  the 
moving  papers.  There  is  no  pretense  that  the  court  has  overlooked 
a  controlling  fact  or  principle  of  law.  No  newly-discovered  evi- 
dence is  presented.  The  argument  now  advanced  is  only  a  repeti- 
tion of  the  argument  at  final  hearing.    In  substance  it  is  reasserted 
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that  the  court  should  have  accepted  the  testimony  of  the  complain- 
ant's witnesses  and  should  have  disregarded  the  testimony  of  the 
defendants'  witnesses. 

In  answer  the  court  can  only  restate  the  ^^unds  upon  which  the 
former  decision  rests.  The  burden  was  heavily  upon  the  complain- 
ant to  prove  fraud.  It  attempted  to  do  this  by  calling  a  number  of 
interested  witnesses,  some  of  them  continuously  in  the  employ  of 
the  complainant  and  others  paid  for  the  time  spent  in  procuring  tes- 
timony against  suspected  dealers,  who  testified  to  the  bogus  char- 
acter of  the  defendants'  goods.  These  witnesses  relied  for  their 
opinion  upon  the  difference  in  appearance,  taste  and  smeU,  between 
the  defendants'  bitters  and  the  genuine  bitters  of  the  complainant, 
it  being  conceded  that  the  resemblance  was  very  close.  The  com- 
plainant had  absolute  proof  in  its  possession  which  it  withheld  be- 
cause it  did  not  desire  to  disclose  the  secrets  of  its  business.  It 
also  failed  to  produce  an  analysis  of  the  genuine  and  alleged  fraud- 
ulent bitters  although  its  failure  to  do  so  in  a  former  case  was  com- 
mented upon  by  the  court.  Such  an  analysis,  without  disclosing  the 
complainant's  formula,  would,  it  is  thought,  discover  any  marked 
difference  in  the  two  liquids;  and  such  a  difference  would  tend 
strongly  to  support  the  complainant's  theory.  On  the  part  of  the 
defendants  there  was  an  explicit  denial  of  fraud  and  proof  that  the 
bitters  used  by  them  were  purchased  from  a  reputable  house.  In 
these  circumstances  the  court  declined  to  accept  the  complainant's 
testimony  as  proof  of  fraud,  first,  because  the  witnesses  were  all  in- 
terested, second,  because  the  complainant  had  in  its  possession 
much  stronger  proof  which  was  withheld,  third,  because  the  de- 
fendants flatly  denied  the  fraud,  and  fourth,  because  conceded  pur- 
chases from  Acker,  Merrall  &  Condit  of  genuine  bitters  by  the  de- 
fendants tended  to  corroborate  their  denial.  If  the  complainant  con- 
siders itself  aggrieved  in  such  circumstances  its  remedy  is  not  by 
petition  for  a  rehearing,  but  by  appeal. 

The  first  reason  for  a  rehearing  stated  in  the  petition  is  in  these 
.words: 

"The  court  appears  to  be  of  the  opinion,  the  bitters  sold  by  the  defendants 
should  have  been  analyzed,  when  in  point  of  fact  an  analysis  cannot  be  made 
of  any  such  liquid." 

This  proposition  is  supported  by  an  affidavit  of  Prof.  Riley,  who 
states  that  "an  accurate  quantitative  analysis  of  Hostetter's  Bitters 
would  be,  in  the  present  state  of  our  knowledge  and  information  on 
the  subject  of  chemistry,  impossible."  The  concluding  paragraph 
of  the  complainant's  brief  is  as  follows: 

"Complainant  asks  that  the  case  be  referred  back  to  the  examiner  (the  court 
having  intimated  the  existence  of  a  doubt  regarding  the  charges  made  by 
complainant)  so  that  the  professor  of  chemistry  in  Columbia  College,  and  oth- 
ers, may  be  called  as  witnesses  to  determine  whether  Uke  ingredients  axe  con- 
tained in  both  articles." 

It  might,  perhaps,  seem  inconsistent  for  the  complainant  to  ask 
for  an  opportunity  to  do  that  which  it  asserts  to  be  impossible,  but  it 
is  enough  to  say  that  every  element  necessary  to  make  a  case  for  a 
rehearing  upon  the  ground  of  newly-discovered  evidence,  is  lacking. 
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There  is  no  proof  that  an  analysis  has  ever  been  made  and  there 
is  nothing  to  show  that,  if  made,  it  would  uphold  the  complainant's 
contention.  On  the  contrary,  the  only  chemist  produced  by  the  com- 
plainant contends  that  it  would  prove  nothing.  But  were  such  an 
analysis  attached  to  the  moving  papers  the  objection  that  it  was  not 
newly  discovered  would  be  fatal.  Ever  since  the  decision  in  the 
Bower  Case  (C.  C.)  74  Fed.  235,  the  comirfiainant  has  known  that  the 
court  regarded  the  absence  of  an  analysis  as  significant.  All  this 
was  known  when  the  proofs  in  this  cause  were  taken  and  it  is  mani- 
fest that  the  complainant  is  precluded  from  asserting  that  the  wisdom 
of  producing  an  analysis  is  "newly  discovered/'  The  motion  for  a 
rehearing  must  be  denied. 


STOKES  et  al.  v.  PARNSV70RTH. 

(Circuit  Court,  D.  Utah.    February  12,  1900.) 

No.  327. 

1.  Equity  Pleading— Leave  to  Pile  Amended  Answer— Watveb  of  Objec- 
tion. 

Where,  on  the  sustaining  of  exceptions  to  an  answer,  an  order  is  made 
giaDting  the  defendant  leave  generaUy  to  file  an  amended  answer,  to 
which  order  plaintiff  consents,  he  cannot  thereafter  object  that  the  order 
did  not  specify  the  particular  amendment  to  be  made,  or  authorize  an 
amendment  setting  up  a  new  defense. 

8,  Same— Attacking  SaFFiciBNCT  of  Answeb. 

In  equity,  a  demurrer  to  an  answer  Is  not  permitted,  nor  can  the  question 
of  the  legal  sufficiency  of  the  facts  averred  to  constltate  a  defense  to  the 
case  made  by  the  biU  be  presented  to  the  court  on  exceptions  to  the  answer 
for  impertinence,  or  on  a  motion  to  strike  out  such  defense. 

8,  Same. 

A  defense  pleaded  in  an  answer  cannot  be  stridden  out  on  the  ground  that 
it  is  rambling  and  verbose. 

On  motion  to  take  from  the  files  an  amended  answeri  and  to  strike 
out  a  defense  therein  pleaded. 

Dey  &  Street,  for  plaintiffs. 

Barlow,  Ferguson,  Pierce,  Oritchlow  &  Barrette,  for  defendant 

MAB6HALL,  District  Judge.  Exceptions  to  defendant's  original 
answer  were  sustained.  Thereafter,  leave  of  court  having  been  ob- 
tained, defendant  filed  an  amended  answer,  setting  up  a  new  af- 
firmative defense.  *  The  plaintiffs  move  to  take  from  the  files  the 
amended  answer,  and  also  to  strike  out  the  new  defense,  on  the 
grounds:  (1)  That  it  was  irregularly  filed,  in  that  no  special  per- 
mission of  the  court  was  obtained;  (2)  that  the  new  defense  is  im- 
pertinent, irrelevant,  sham,  rambling,  and  verbose.  Was  there  any 
irregularity  in  the  making  of  the  amendment  of  which  the  plain- 
tiffs can  take  advantage?  The  minutes  of  the  court  show  that  on 
the  sustaining  of  the  exceptions  to  the  original  answer  counsd  for 
the  defeu'dant  asked  leave  to  file  an  amended  answer,  but  did  not 
indicate  the  particular  amendments  desired.  The  counsel  for  the 
plaintiffs  then  present  consented  that  leave  should  be  granted,  and 
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an  order  was  thereupon  made  giving  leave  to  the  defendant  to  file 
an  amended  answer.  Undoubtedly,  a  new  defense  cannot  be  inter- 
posed by  a  defendant  as  of  courjse.  Such  an  amendment  would 
ordinarily  only  be  allowed  on  motion  supported  by  affidavit  show- 
ing good  cause  and  on  notice.  The  proposed  amen^ent  should  also 
be  presented  to  the  court,  and  the  order  permitting  an  amendment 
should  specify  the  amendment  permitted.  But  all  of  these  pro- 
ceedings may  be  waived;  and  where  the  plaintiffs,  as  in  this  case, 
consent  that  the  defendant  may  file  an  answer,  amended  as  he  may 
be  advised,  it  is  too  late  to  object  upon  the  filing  of  the  new  answer 
that  the  leave  granted  did  not  specify  the  particular  amendments 
made.  The  setting  up  of  a  new  defense  in  an  answer  is  a  well- 
settled  mode  of  amencUng  the  answer  (Eq.  Bule  60),  and  in  this  case 
no  replication  had  been  filed,  nor  the  cause  set  down  for  a  hearing 
upon  the  bill  and  answer.  If,  instead  of  granting  leave  to  amend, 
the  order  had  simply  directed  the  defendant  to  further  answer  the 
plaintiffs'  bill,  an  answer  specially  directed  to  the  matters  ex- 
cepted to,  and  restricted  to  supplying  the  deficiencies  found  to  exist 
in  the  first  answer,  would  have  been  intended.  Board  of  Sup'rs  of 
Fulton  CJo.  V.  Mississippi  &  W.  R  Co.,  21  111.  338.  The  objection  of 
irregularity  cannot  be  sustained. 

2.  Under  the  objection  for  impertinence  the  plaintiffs  seek  to 
raise  the  question  whether  the  new  defense  interposed  is  in  fact  a 
defense  to  the  suit;  in  other  words,  to  make  this  motion  serve  the 
purposes  of  a  demurrer  at  common  law.  A  demurrer  to  an  answer 
in  equity  is  not  permitted  (Banks  v.  Manchester,  128  U.  S.  244,  9 
Sup.  Ct.  36,  32  L.  Ed.  425),  and  neither  an  exception  for  imperti- 
nence nor  a  motion  to  expunge  is  an  authorized  mode  of  testing 
the  validity  of  a  substantive  defense  not  responsive  to  the  bill  (Adams 
V.  Iron  Co.  [0.  C]  6  Fed.  179;  Grether  v.  Wright,  23  0.  0.  A.  498, 
75  Fed.  742).    Prof.  Langdell  says: 

"As  to  the  defenses  in  the  answer,  there  Is  no  way  of  raising  immediately 
and  directiy  the  question  whether  they  are  good  in  law  or  not,  there  being 
no  demurrer  to  an  answer.  If  they  are  not  good,  the  proof  of  them  will  be 
of  no  avail,  and  the  plaintiff  wlU  have  the  fuU  benefit  of  his  objections  at  the 
hearing."     Langd.  Bq.  PI.  (2d  Ed.)  §  83. 

In  Shiras,  Eq.  Prac.  §  58,  it  is  said: 

''Exceptions  to  the  answer  do  not  perform  the  office  of  a  demurrer  in  pre- 
senting the  question  whether  the  facts  averred  in  the  answer  constituted  a  de- 
fense to  the  case  made  in  the  bill,  and,  as  it  Is  not  permissible  to  file  a  demur- 
rer to  an  answer,  if  it  is  desired  to  submit  thrcase  on  the  questions  of  law  aris- 
ing on  the  answer,  the  only  method  is  by  setting  down  the  case  for  hearing  on 
bill  and  answer." 

There  is  the  practical  inconvenience  in  setting  a  case  down  for 
hearing  on  bill  and  answer  that  the  plaintiff  thereby  admits  the 
tmth  of  the  defenses  pleaded,  but  not  that  they,  in  point  of  law,  are 
good  defenses.  If  either  the  equity  of  the  plaintiffs'  bill  cannot  be 
proved  by  the  admissions  of  the  answer,  or  any  affirmative  defenses 
therein  are  held  good,  the  bill  must  be  dismissed.  But  this  incon- 
venience seems  not  to  have  been  regarded  as  sufficient  to  induce 
the  borrowing  from  the  common  law  of  a  demurrer  to  an  answer. 
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Perhaps  the  reason  is  that,  if  a  demurrer  was  sustained  to  a  de- 
fense, such  defense  would  be  eliminated  from  the  record.  No  evi- 
dence could  be  taken  to  support  it,  and,  if  an  error  was  committed, 
the  appellate  court  could  make  no  decree  finally  disposing  of  the 
case,  because  the  evidence  would  not  be  before  it.  Davis  v.  Cripps, 
2  Younge  &  0.  Ch.  443.  Of  course,  there  is  such  a  thing  as  an  ex- 
ception to  an  answer  for  impertinence.  Eq.  Rule  27;  Mitf.  Eq.  PI. 
248;  Story,  Eq.  PI.  §§  863,  868.  It  lies  under  the  same  circumstances 
as  to  a  bill.  '^Impertinence  is  the  same  description  of  fault  in  plead- 
ings in  equity  which  in  those  at  common  law  is  denominated  'sur- 
plusage.' ''  1  Daniell,  Ch.  Prac.  356.  An  exception  for  impertinence 
impliedly  admits  that  there  is  a  proper  residue  as  to  which  the  mat- 
ter sought  to  be  expunged  is  surplusage.  An  entire  defense  or  an 
entire  cause  of  action  cannot  be  attacked  as  surplusage.  Matter 
claimed  to  be  impertinent  must  be  considered  in  relation  to  the 
cause  of  action  or  defense  attempted  to  be  set  up.  Assuming  the 
cause  of  action  or  defense  good,  is  the  matter  claimed  to  be  im- 
pertinent relevant  to  it?  If  it  is,  then  the  exception  must  be  over- 
ruled. The  objection  that  the  answer  is  sham  cannot  be  sustained. 
"A  sham  answer  is  one  good  in  form,  but  false  in  fact;  one  not 
pleaded  in  good  faith."  Piercy  v.  Sabin,  10  Cal.  22;  People  v.  Mc- 
Oumber,  18  N.  Y.  315;  Gostorfs  v.  Taaffe,  18  Cal.  385;  Greenbaum 
V.  Turrill,  57  Cal.  285;  Glenn  v.  Brush,  3  Colo.  26.  The  answer  is 
not  self-stultifying,  and  there  is  no  fact  presented  by  the  defend- 
ant's pleadings  in  this  case  so  inconsistent  with  it  as  to  justify 
striking  it  out.  The  objection  that  the  entire  defense  is  ramUing 
and  verbose  is  obviously  untenable.  "An  exception  for  impertinence 
must  be  allowed  in  whole,  or  not  at  all."  Chapman  v.  School  Dist., 
Deadv,  108,  Fed.  Cas.  No.  2,607;  Insurance  Co.  v.  Cokefair,  41  N.  J. 
Eq.  142,  3  Atl.  686;  Conway  v.  Wilson,  44  N.  J.  Eq.  457, 11  Atl.  734. 
It  follows  that  the  plaintiffs'  motion  must  be  denied. 


CITY  OF  TBRRE  HAUTE  v.  FARMERS'  LOAN  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    March  2,  1900.) 

No.  621. 

1.  MuMiGiPAii  CoRPORATroNS— Actions  against  City. 

A  suit  against  the  city  to  enjoin  the  opening  of  a  street.  In  the  exercise 
of  its  power  of  eminent  domain,  Is  not  a  suit  against  the  state,  within  the 
prohibition  of  the  constitution  of  Indiana,  as  construed  by  the  supreme 
court  of  the  state. 

8.  Same— CoNDEHNiNQ  Land  fob  Street— Enjoining  Proceeding  Pending 
Appeal. 

A  provision  of  a  statute  that  an  appeal  from  a  proceeding  by  a  city 
to  appropriate  land  for  street  purposes  shall  not  prevent  the  city  from 
proceeding  with  the  appropriation  cannot  be  construed  to  prevent  the 
granting  of  an  injunction  against  the  taking  of  the  property  pending  an 
appeal,  where  fraud  or  a  failure  to  comply  with  statutory  requirements 
which  would  render  the  proceedings  nugatory  from  the  beginning  1b 
charged,  and  it  Is  shown  that  the  immediate  execution  of  the  order  would 
result  In  irremediable  injury  to  the  complainant,  while  delay  would  result 
in  little  or  no  harm  to  the  city  or  public  ^  j 
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8.  Appeal— Review— Order  Refusing  to  Dissolve  Injunction. 

An  order  of  a  circuit  court  refusing  to  dissolve  a  temporary  Injunction 
will  not  be  disturbed  on  appeal,  where  the  bill  makes  a  prima  facie  case 
for  the  granting  of  the  injunction,  and  the  showing  leaves  the  question 
fairly  within  the  discretion  of  the  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

C.  A.  Korbly,  for  appellaAt. 

John  E.  Iglehart  and  Edwin  Taylor,  for  appellee. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

PER  CURIAM.  This  appeal  is  from  an  order  refusing  to  dissolve 
an  interlocutory  order  of  injunction  against  the  opening  of  a  street 
in  the  city  of  Terre  Haute,  Ind.,  pending  an  appeal  from  the  order 
of  the  city  council  approving  the  report  of  tikie  commissioners  and  di- 
recting that  the  street  be  opened.  The  appeal  from  the  order  of  the 
city  council  was  to  the  circuit  court  of  Vigo  county,  from  which 
the  venue  was  changed  to  the  circuit  court  of  Parke  county,  and  from 
that  court  the  proceeding  was  removed,  on  the  petition  of  the  Farm- 
ers' Loan  &  Trust  Company,  to  the  circuit  court  of  the  United  States 
for  the  district  of  Indiana,  and  is  still  pending  in  that  court.  The 
city  council,  notwithstanding  the  appeal,  passed  a  resolution  direct- 
ing that  the  street  be  opened  in  accordance  with  its  order,  and 
thereupon  the  appellee,  the  trust  company,  brought  the  bill  Qn  which 
the  interlocutory  order  was  granted.  The  city  entered  a  special  ap- 
pearance in  opposition  to  the  granting  of  a  temporary  restraining 
order,  but  did  not  answer  or  demur  to  the  bOl,  and,  it  is  insisted  by 
counsel  for  the  appellee,  did  not,  by  a  full  or  satisfactory  showing  by 
affidavit  or  otherwise,  refute  the  charges  of  fraud  and  bad  faith  con- 
tained in  the  bill. 

The  questions  of  law  and  fact  which  have  been  pressed  upon  the 
attention  of  the  court  are  numerous,  and  have  been  argued  with  great 
elaboration  on  both  sides;  but  in  the  opinion  of  the  court,  after  a 
careful  reading  of  the  briefs,  they  need  not  and  should  not  be  passed 
upon  now,  but  should  be  left  to  the  untrammeled  consideration  of  the 
court  below  at  the  final  hearing  in  that  court.  There  is  no  control- 
ling and  unquestioned  proposition  of  law  or  fact  on  which  it  can  be 
said  that  the  interlocutory  order  is  clearly  wrong  and  ought  to  be  set 
aside.  It  is  contended  that,  in  the  exercise  of  the  power  of  eminent 
domain,  the  city  represented  the  sovereignty  of  the  state,  and  that 
the  suit  against  the  city  is  therefore,  in  effect,  a  suit  against  the  state, 
which  is  forbidden  by  the  constitution  of  the  state;  but  reason  and 
the  decisions  of  the  supreme  court  of  the  state  seem  to  be  to  the  con- 
trary. City  of  Ft.  Wayne  v.  Ft.  Wayne,  W.  &  J.  R.  Co.,  149  Ind. 
25,  48  N.  E.  242;  Kyle  v.  Board,  94  Ind.  115;  Erwin  v.  Fulk,  Id.  233; 
City  of  New  Albany  v.  White,  100  Ind.  206;  Sidener  v.  Turnpike  Co., 
23  Ind.  623. 

The  statute  under  which  the  proceeding  was  prosecuted  allows  ap- 
peals, but  also  provides  that  "such  appeals  shall  not  prevent  such 
city  from  proceeding  with  the  proposed  appropriation,  nor  from  prak-^r^T^ 
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ing  the  proposed  change  or  improvement";  but  this  provision,  it 
must  be,  was  not  intended  to  apply  to  a  case  in  which  fraud  of  a  char- 
acter to  annul  the  proceedings  from  the  beginning,  or  a  failure  to 
comply  with  the  statutory  requirements  in  some  respect  equally  fatal, 
is  charged,  and  it  is  shown  that  the  immediate  execution  of  the  or- 
der will  work  irremediable  harm  to  the  complaining  party,  while  de- 
lay will  do  little  or  no  harm  to  the  city  or  public.  The  situation  is  one 
in  which  delay  in  the  opening  of  the  street  is  of  no  vital  significance, 
while,  on  the  other  hand,  an  immediate  opening,  if  the  proceeding 
shall  finally  be  determined  to  have  been  invalid,  or  if  the  city  should, 
as  it  may,  abandon  the  work,  if  unwilling  to  pay  the  damages  which 
shall  be  assessed  against  it,,  will  cause  to  the  appellee  serious  injury, 
for  which  no  remedy  seems  to  be  provided.  The  bill  made,  at  least, 
a  prima  facie  case  for  the  granting  of  the  interlocutory  order,  and 
the  showing  on  the  motion  to  dissolve,  at  most,  left  the  question 
fairly  within  the  discretion  of  the  court.  The  order  denying  the  mo- 
tion to  dissolve  is  therefore  affirmed. 


COWLEY  et  al.  v.  CITY  OP  SPOKANE  et  aL 
(Circuit  Court,  D.  Washington,  E.  D.    February  17,  1900.) 

L  Dedication  of  Stbbets— Failure  of  Dedicator's  Title— Ratification  bt 
True  Owner. 

A  decree  In  a  suit  Involving  the  title  to  real  estate,  entered  upon  a  stipu- 
lation by  which  the  prevailing  party  relinquished  all  claim  to  certain  por- 
tions of  the  property,  which  the  other  party  had  platted  into  lots  and  sold. 
— such  lots  being  designated  in  the  stipulation  and  decree  by  reference  to 
the  recorded  plats, — operates  also  to  confirm  In  the  public  the  title  to  the 
streets  dedicated  by  such  plats,  and  upon  which  the  lots  released  abut. 

8.  Municipal  Corporations— Improvement  of  Street— Estoppel  of  Owner. 
Where  a  landowner  permits  a  city  which  is  vested  with  the  power  of 
eminent  domain  to  expend  money  or  incur  liability  in  grading  and  other- 
wise improving  streets  laid  out  over  his  property,  without  taking  active 
steps  to  prevent,  he  is  estopped  thereafter  to  assert  his  right  to  possession 
of  the  land  occupied  by  such  streets,  although  they  were  occupied  by  the 
city  under  a  dedication  made  by  an  adverse  claimant  of  the  property,  and 
without  his  consent. 

8.  Same— Special  Assessments. 

Such  estoppel,  however,  does  not  extend  to  assessments  made  by  the 
city  upon  abutting  property  of  such  owner  for  the  cost  of  improving  the 
streets,  so  as  to  prevent  him  from  contesting  the  validity  of  such  assess- 
ments. 

4  Same— Assessments  for  Street  Improvement— Constitutionality. 

Special  assessments  levied  pn  abutting  property  for  the  cost  of  street  im- 
provements under  the  statutes  of  Washington,  which  require  the  assess- 
ment of  tiie  entire  cost  of  such  Improvements  on  the  abutting  property,  and 
which  are  levied  by  the  front-foot  rule,  or  other  methods  having  no  refer- 
ence to  benefits  accruing  thereto,  are  in  violation  of  the  provision  of  the 
constitution  of  the  United  States  against  the  taking  of  private  property 
for  public  use  without  just  compensation. 

This  is  a  suit  in  equity  to  determine  the  right  of  the  city  of 
Spokane  to  certain  streets,  and  to  enjoin  the  enforcement  of  special 
assessments  for  their  improvement. 

R.  B.  Blake  and  F.  H.  Graves,  for  complainants. 

A.  G.  Avery  and  F.  M.  Dudley,  for  defendants,  r^^^r^T^ 
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HANFOBD,  District  Judge.  This  is  a  sait  in  equity  to  obtain  a 
declaratory  decree  as  to  the  right  of  the  city  of  Spokane  to  con- 
tinue in  the  use  and  enjoyment  of  certain  streets  crossing  lands 
owned  by  the  complainants,  the  land  within  the  boundaries  of  said 
streets  not  having  been  purchased,  condemned,  or  dedicated  by  the 
owner  for  the  use  of  the  public,  and  also  to  restrain  the  city  and 
its  officials  from  proceeding  to  enforce  against  the  property  of  the 
complainants  abutting  upon  said  streets  liens  for  assessments  levied 
by  the  city,  pursuant  to  its  charter  and  the  laws  of  the  state,  to  pay 
the  cost  of  grading  several  of  said  streets  and  constructing  side- 
walks. The  parties  to  this  suit  have  agreed  as  to  all  the  material 
facts,  and  have  set  the  same  forth  in  a  stipulation,  a  condensed 
statement  thereof  being  as  follows:  Several  years  before  the  con- 
struction of  the  Northern  Pacific  Railroad,  Mr.  Cowley,  one  of  the 
complainants,  obtained  a  contract  from  the  railroad  company  giv- 
ing him  the  right  to  purchase  a  tract,  including  the  land  in  contro- 
versy, for  a  stipulated  price,  and  thereupon  took  possession  of  the 
tract  and  made  valuable  improvements.  After  he  had  made  said 
improvements,  and  had  actually  occupied  the  premises  for  several 
years,  the  railroad  company  denied  its  obligation  to  sell  the  land 
to  him,  and  commenced  an  action  against  him  to  recover  possession. 
Cowley  defended  the  action,  and  also  filed  a  cross  complaint  setting 
up  his  right  to  the  land  under  the  contract,  and  praying  for  a  de- 
cree for  specific  performance  of  the  contract,  which  was  permissible 
under  the  practice  of  the  territorial  district  court  in  which  the 
action  was  brought.  The  case  was  pending  many  years  in  the  ter- 
ritorial court  and  in  this  court,  to  which  it  was  transferred,  and 
in  the  supreme  court  of  the  United  States.  See  Cowley  v.  Railroad 
Co.  (C.  C.)  46  Fed.  325;  Id.,  159  U.  S.  569,  16  Sup.  Ct.  127,  40  L. 
Ed.  263.  And  a  decision  on  the  merits  was  finally  rendered  by  this 
court  in  favor  of  Cowley  in  the  year  1898.  Very  soon  afterwards 
the  parties  agreed  to  settle  the  controversy,  and  a  decree  was  en- 
tered in  accordance  with  the  terms  agreed  to  and  stipulated  by 
them.  While  said  case  was  in  progress,  Cowley  and  his  wife,  in 
consideration  of  professional  services  to  be  rendered  by  their  co- 
complainants,  contracted  with  them  to  convey  to  them  an  undivided 
interest  in  the  property.  The  railroad  company  platted  a  portion 
of  the  land  as  additions  to  the  city  of  Spokane,  and  assumed  to  dedi- 
cate for  public  use  the  streets  laid  off  on  said  plats,  and  also  sold, 
and  assumed  to  convey  the  title  to,  a  number  of  lots  shown  upon 
said  plats.  After  said  plats  had  been  filed  for  record  the  city  of 
Spokane  caused  some  of  the  streets  to  be  improved  by  grading  the 
same  and  constructing  sidewalks,  pursuant  to  its  charter  ^nd  the 
laws  of  the  state,  which  require  that  the  entire  cost  of  such  im- 
provements be  raised  by  local  assessments  upon  the  proi)erty  abut- 
ting upon  streets  so  improved,  and  levied  assessments  upon  the 
property  owned  by  the  complainants  for  a  portion  of  the  cost  of  said 
improvements.  It  is  a  stipulated  fact  that  the  city  officials,  in 
making  assessments  for  the  improvements  referred  to,  gave  no  con- 
sideration to  the  benefits  to  accrue  or  injury  which  might  result 
to  the  abutting  property  by  reason  of  said  improvements,  and^did 
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not  apportion  the  costs  op  assess  the  abutting  property  with  refer- 
ence to  any  special  benefit  to  said  property,  but  made  the  assess- 
ment upon  an  ad  valorem  basis,  or  else  upon  the  per  front  foot  plan. 
The  complainants  deny  the  validity  of  the  plats  on  the  ground  that 
they  were  the  true  owners  of  the  property  when  the  platting  was 
done,  and,  Mr.  Cowley  being  in  actual  and  visible  adverse  posses- 
sion, the  railroad  company  could  not  by  any  act  create  an  interest 
in  or  right  to  any  part  of  the  land  without  their  consent;  and  they 
contend  that  the  city,  in  all  that  was  done  in  making  the  improve- 
ments, was  a  mere  trespasser.  It  is  stipulated,  however,  that  the 
complainants  took  no  steps  to  restrain  the  cily  from  making  ex- 
pensive improvements  in  said  streets,  except  that  Mr.  Cowley,  at 
or  before  the  commencement  of  the  first  improvements,  notified  the 
mayor  of  the  city  that  he  claimed  to  own  the  property,  and  that 
the  railroad  company  had  no  authority  to  make  the  plats  or  dedi- 
cate the  streets.  All  the  street  improvements  referred  to  were  fully 
completed  several  years  before  the  stipulation  upon  which  the  de- 
cree in  said  case  was  entered.  Said  stipulation  was  assented  to  by 
aU  the  complainants  in  this  case,  and,  among  other  things,  it  con- 
tains a  relinquishment  on  the  part  of  Cowley  and  wife  of  aU  claims 
to  certain  parts  of  the  land,  and  as  consideration  for  such  relinquish- 
ment the  railroad  company  paid  them  a  sum  of  money.  This  ar- 
rangement was  made  for  the  purpose  of  confirming  the  titles  con- 
veyed by  the  railroad  company  to  numerous  vendees  of  lots  shown 
upon  said  plats,  and  described  the  lots  so  relinquished  by  reference 
to  said  plats. 

The  stipulated  facts  eliminate  from  the  controversy  some  of  the 
streets  and  some  of  the  property  claimed  by  the  complainants'  bill. 
The  decree  to  be  entered  will  therefore  declare  against  their  claim 
to  Sprague  street,  and  to  that  part  of  Bernard  street  which  is  south 
of  Third  avenue,  and  all  of  Femhill  addition.  As  to  the  remain- 
ing portion  of  the  property  covered  by  the  plats,  T  hold: 

1.  The  agreement  and  stipulation  of  the  parties  upon  which  the 
decree  above  referred  to  was  made  must  necessarily  have  the  effect 
to  confirm  the  title  of  the  Northern  Pacific  Railroad  Company's  ven- 
dees to  the  ground  within  the  boundaries  of  the  lots  sold  to  them, 
and  also  confirms  the  right  of  the  public  to  the  use  of  all  the  streets 
sbown  in  the  plats  of  Second  addition  to  Railroad  addition  and 
Fourth  addition  to  Railroad  addition.  These  purchasers  are  en- 
titled to  have  their  lots  with  the  boundaries  described  (that  is  to  say, 
the  streets  shown  by  the  plats);  and  the  complainants,  by  referring 
to  the  plats  in  their  stipulation  for  the  purpose  of  describing  and 
identifying  the  particular  lots  which  they  relinquished  for  a  money 
consideration,  have  in  fact  adopted  said  plats  for  that  purpose,  and 
by  adoption  have  ratified  the  plats  as  recorded.  It  is  impossible 
to  give  full  effect  to  the  stipulation  and  decree  without  recognizing 
the  streets  in  the  plats  therein  referred  to  as  public  streets,  and 
the  complainants  are  therefore  estopped  from  disputing  the  lawful 
dedication  of  the  streets  shown  by  •  the  plats  of  said  additions, 
whether  the  same  have  been  accepted  or  used  or  improved  by  the 
city  or  not.    This  estoppel,  however,  extends  only  to  th^  Second 
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and  Fourth  additions  to  Railroad  addition,  and  does  not  affect  the 
rights  of  the  complainants  in  and  to  Cliff  Park  addition  nor  First 
addition  to  Fourth  addition  to  Railroad  addition.  In  my  opinion, 
the  complainants  have  a  clear  title  to  all  of  said  Cliff  Park  addition 
in  its  entirety,  including  the  streets,  to  the  same  extent  as  if  no 
plats  thereof  had  ever  been  recorded. 

2.  I  hold,  also,  that  the  complainants  have  a  complete  title  to  all 
of  First  addition  to  Fourth  addition  to  Railroad  addition,  including 
the  streets  therein,  except  Pacific  avenue  and  Second  avenue,  both 
of  which  have  been  graded.  The  labor  and  expense  of  making  said 
improvements,  and  the  possession  and  use  of  the  street  as  a  public 
thoroughfare,  create  a  right  in  favor  of  the  public  superior  to  any 
right  of  the  defendants  to  have  possession  of  the  area  within  the 
boundaries  of  said  streets.  In  the  case  of  Roberts  v.  Railroad  Co., 
158  U.  S.  1-^0,  15  Sup.  Ct.  756,  39  L.  Ed.  873,  it  was  decided  by  the 
supreme  court  of  the  United  States  that  if  a  landowner,  knowing 
that  a  railroad  company  has  entered  upon  his  land  and  is  engaged 
in  constructing  its  road  without  having  complied  with  a  statute  re- 
quiring either  payment  by  agreement  or  proceedings  to  condemn, 
remains  inactive  and  permits  it  to  go  on  and  expend  large  sums  in 
the  work,  he  is  estopped  from  maintaining  either  trespass  or  eject- 
ment for  the  entry,  and  will  be  regarded  as  having  acquiesced 
therein,  and  will  be  restricted  to  a  suit  for  damages.  The  city  of 
Spokane  is  a  municipal  corporation,  in  which  the  power  of  eminent 
domain  is  vested,  and  it  has  the  control  of  public  streets  and  thor- 
oughfares within  its  limits.  I  consider  the  rule  applied  by  the  su- 
preme court  in  the  case  of  Roberts  v.  Railroad  Co.  to  be  eminently 
just,  and  that  it  is  applicable  to  cases  where  landowners  have  know- 
ingly permitted  a  city  government  to  incur  expense  or  liability  in 
the  actual  improvement  of  a  thoroughfare  required  for  the  use  and 
convenience  of  its  inhabitants. 

3.  The  estoppel  which  prevents  the  complainants  from  asserting 
a  right  to  the  possession  of  streets  does  not  extend  further,  and 
does  not  have  the  effect  to  validate  the  liens  for  assessments  levied 
by  the  city  upon  the  complainants'  property  for  the  cost  of  street 
improvements.  The  acts  from  which  the  estoppel  results  were  sub- 
sequent in  time  to  the  u^uthorized  assumption  by  the  city  of  the 
right  to  levy  the  assessments.  The  assessments,  being  unlawful  at 
the  time  they  were  made,  do  not  become  valid,  as  against  the  com- 
plainants, by  their  subsequent  acquiescence  in  the  dedication  of  the 
streets;  there  being  no  evidence  of  an  intention  in  the  mind  of 
any  of  the  parties  that  the  complainants  should  become  liable  for 
the  assessments,  or  waive  their  rights  to  resist  the  collection  thereof. 
It  is  one  thing  for  an  owner  of  land  to  give  up  part  of  his  land  to 
the  public  for  a  highway,  and  quite  a  different  thing  for  him  to  as- 
sume an  obligation  to  pay  the  cost  of  grading  and  improving  the 
highway. 

I  consider,  also,  that  the  stipulated  facts  entitle  the  complainants 
to  a  decree  restraining  the  city  from  collecting  the  assessments, 
on  the  ground  that  they  were  made  under  a  system  for  making  local 
assessments  which  is  contrary  to  the  guaranty  of  the  constitu- 
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4on  of  the  United  States  that  private  property  shall  not  be  taken 
fop  public  use  without  just  compensation. .  There  is  a  flagrant  dis- 
regard of  this  principle  whenever  an  attempt  is  made  to  levy  a 
special  assessment  for  a  local  public  improvement  without  reference 
to  the  particular  benefit  to  accrue  to  the  property  subjected  to  such 
special  assessment  by  reason  of  the  improvements.  Streets  and  high- 
ways are  for  the  use  and  convenience  of  the  public,  and  private 
property  can  only  be  burdened  with  the  cost  of  improving  the 
same  upon  the  theory  that  the  improvements  have  a  direct  tendency 
to  enhance  the  value  of  land  in  the  immediate  vicinity  to  a  much 
greater  d^ree  than  property  more  remotely  situated,  and  it  is  just 
that  the  property  so  benefited  should  be  required  to  contribute  a 
proportionate  share  of  the  expense  of  creating  such  increased  value. 
It  is  quite  difficult  to  divide  the  expense  between  the  general  public, 
having  the  enjoyment  of  the  use  of  streets,  and  the  property  specially 
benefited,  according  to  a  ratio  that  will  be  exactly  just.  Still,  the 
burden  must  be  distributed.  Formerly  the  statutes  of  this  state  or 
of  Washington  territory  provided  a  method  of  distributing  the  bur- 
den in  incorporated  cities  by  requiring  each  municipal  government 
to  raise  a  general  fund  by  annual  taxation,  and  the  estimated  cost 
of  grading  and  paving  the  area  of  street  intersections  and  specified 
kinds  of  improvements  and  repairs  had  to  be  paid  out  of  this  gen- 
eral fund,  but  the  statutes  have  been  amended  from  time  to  time 
so  as  to  burden  the  abutting  property  with  the  entire  cost  of  all 
improvements  and  repairs.  This  rule  is  repugnant  to  the  last  dause 
of  the  fifth  amendment  to  the  constitution  of  the  United  States. 
This  subject  received  consideration  by  the  supreme  court  of  the 
United  states  in  the  case  of  Village  of  Norwood  v.  Baker,  172  U. 
S.  269-303,  19  Sup.  Ct.  190,  43  L.  Ed.  447.  The  opmion  of  the  court, 
by  Mr.  Justice  Harlan,  contains  the  following  expressions: 

"But  the  power  of  the  legislature  In  these  matters  Is  not  unlimited.  There 
Is  a  point  beyond  which  the  legislative  department,  even  when  exerting  the 
power  of  taxation,  may  not  go,  consistently  with  the  citizen's  right  of  prop- 
erty. As  already  indicated,  the  principle  underlying  special  assessments  to 
meet  the  costs  of  public  improvements  is  that  the  property  upon  which  they 
are  imposed  is  peculiarly  benefited,  and  therefore  the  owners  do  not  In  fact  pay 
anything  In  excess  of  what  they  receive  by  reason  of  such  Improvement 
But  the  guaranties  for  the  protection  of  private  property  would  be  seriously  im- 
paired if  it  were  established  as  a  rule  of  constitutional  law  that  the  imposition 
by  the  legislature  upon  particular  private  property  of  the  entire  cost  of  a 
public  improvement,  irrespective  of  any  peculiar  benefits  accruing  to  the  owner 
from  such  Improvements,  could  not  be  questioned  by  him  in  the  courts  of  the 
country.  It  Is  one  thing  for  the  legislature  to  prescribe  it  as  a  general  rule 
that  property  abutting  on  a  street  opened  by  the  public  shall  be  deemed  to 
have  been  speciaUy  benefited  by  such  Improvement,  and  therefore  should  spe- 
cially contribute  to  the  cost  Incurred  by  the  public.  It  Is  quite  a  different 
thing  to  lay  it  down  as  an  absolute  rule  that  such  property,  whether  it  is  in 
fact  benefited  or  not  by  the  opening  of  the  street,  may  be  assessed  by  the  front 
foot  for  a  fixed  sum,  representing  the  whole  cost  of  the  improvement  and 
without  any  right  in  the  property  owner  to  show,  when  an  assessment  of  that 
kind  is  made  or  is  about  to  be  made,  that  the  sum  so  fixed  is  in  excess  of  the 
benefits  received.  In  our  Judgment,  the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  improvement  in  substantial  excess  of  the  spe- 
cial benefits  accruing  to  him  is,  to  the  extent  of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  property  for  public  use  without  compensation. 

^  Digitized  by  V^  ^ 


COWLEY   V.  aTY   OF  SPOKANE,  845 

We  say  'substantial  excess,'  because  exact  equality  of  taxation  Is  not  always 
attainable,  and  for  tbat  reason  tbe  excess  of  cost  over  special  benefits,  unless 
It  be  of  a  material  character,  ought  not  to  be  regarded  by  a  court  of  equity 
when  its  aid  is  invoked  to  restrain  tlie  enforcement  of  a  special  assessment/' 

The  learned  justice  also  quotes  from  Dillon's  treatise  on  Municipal 
Corporations,  and  comments  thereon,  as  follows: 

**  'Special  benefits  to  the  property  assessed  (that  is,  benefits  received  by  it  in 
addition  to  those  received  by  the  community  at  large)  is  the  true  and  only 
Just  foundation  upon  which  local  assessments  can  rest;  and,  to  the  extent  of 
special  benefits,  it  is  everywhere  admitted  that  the  legislature  may  authorize 
local  taxes  or  assessments  to  be  made.  *  *  *  When  not  restrained  by  the 
constitution  of  the  particular  state,  the  legislature  has  a  discretion,  commen- 
surate with  the  broad  domain  of  legislative  power,  in  making  provisions  for 
ascertaining  what  property  is  specially  benefited,  and  how  the  benefits  shall 
be  apportioned.  This  proposition,  as  stated,  is  nowhere  denied.  But  the 
adjudged  cases  do  not  agree  upon  the  extent  of  legislative  power.*  While 
recognizing  the  fact  that  some  courts  have  asserted  that  the  authority  of  the 
legislature  in  this  regard  is  quite  without  limits,  the  author  observes  that  'the 
decided  tendency  of  the  later  decisions,  including  those  of  the  courts  of  New 
Jersey,  Michigan,  and  Pennsylvania,  is  to  hold  that  the  legislative  power  is  not 
unlimited,  and  that  these  assessments  must  be  apportioned  -  by  some  rule 
capable  of  producing  reasonable  equality,  and  that  provisions  of  such  a  nature 
as  to  make  it  legaUy  impossible  that  the  burden  can  be  apportioned  with  proxi- 
mate equality  are  arbitrary  exactions,  and  not  an  exercise  of  legislative  au- 
thority.' Dill.  Mun.  Corp.  §  761.  He  further  says:  'Whether  it  is  competent 
for  the  legislature  to  declare  that  no  part  of  the  expense  of  a  local  improvement 
of  a  public  nature  shall  be  borne  by  a  general  tax,  and  that  the  whole  of  it 
shall  be  assessed  upon  the  abutting  property  and  other  property  in  the  vicinity 
of  the  improvement,  thus  for  itself  conclusively  determining  not  only  that 
such  property  is  specially  benefited,  but  that  it  is  thus  benefited  to  the  extent 
of  the  cost  of  the  improvement,  and  then  to  provide*  for  the  apportionment  of 
'  the  amount  by  an  estimate  to  be  made  by  designated  boards  or  officers,  or  by 
frontage  or  superficial  area,  is  a  question  upon  which  the  courts  are  not 
agreed.  Almost  all  of  the  earlier  cases  asserted  that  the  legislative  discre- 
tion in  the  apportionment  of  public  burdens  extended  this  far,  and  such  legisla- 
tion is  still  upheld  in  most  of  the  states.  But  since  the  period  when  express 
provisions  have  been  made  in  many  of  the  state  constitutions,  requiring  uni- 
formity and  equality  of  taxation,  several  courts  of  great  respectability,  either 
by  force  of  this  requirement,  or  in  the  spirit  of  it,  and  perceiving  that  special 
benefits  actually  received  by  each  parcel  of  contributing  property  was  the 
only  principle  upon  which  such  assessments  can  justly  rest,  and  that  any  other 
rule  is  unequal,  oppressive,  and  arbitrary,  have  denied  the  unlimited  scope 
of  legislative  discretion  and  power,  and  asserted  what  must,  upon  principle,  be 
regarded  as  the  just  and  reasonable  doctrine, — that  the  cost  of  a  local  im- 
provement can  be  assessed  upon  particular  property  only  to  the  extent  that 
it  is  specially  and  peculiarly  benefited,  and,  since  the  excess  beyond  that  is  a 
benefit  to  the  municipality  at  large,  it  must  be  borne  by  the  general  treasury.'  *' 

A  decree  will  be  entered  in  favor  of  the  complainants  for  the  re- 
lief prayed  for,  except  with  respect  to  the  possession  of  Sprague 
avenue,  Pacific  avenue,  Second  avenue,  all  the  streets  in  the  Second 
and  Fourth  additions  to  Railroad  addition,  all  of  Fernhill  addition, 
and  the  several  lots  and  blocks  which  Cowley  and  wife  relinquished 
by  the  stipulation  upon  which  the  decree  in  the  case  of  Cowley  y. 
Railroad  Co.,  supra,  was  based.  Although  the  complainants  are  not 
entitled  to  all  the  relief  prayed  for  in  their  bill  of  complaint,  they  are 
the  prevailing  parties,  and  are  entitled  to  recover  costs.  I  do  not 
find  that  they  have  vexatiously  increased  the  costs  of  this  case  by 
claiming  something  in  excess  of  what  they  are  entitled  to  recover,  j 
Therefore  I  disallow  the  defendants'  claim  for  costs.  ^^P^*^^ 
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NEW  ENGLAND  MUT.  LIFE  INS.  CO.  v.  SAME. 

(Circuit  Court,  N.  D.  Ohio,  E.  D.    January  27,  1900.) 

Nos.  5,969,  5,970. 

1.  Btatdte— Retboactivb  Effect— Legalizing  Void  Municipal  Bokds. 

Act  Ohio  April  21,  1898  (93  Ohio  Laws,  p.  172),  which  authorizes  county 
commissioners  who  have  issued  and  sold  bonds,  and  with  the  proceeds 
purchased  land,  and  erected  a  building  thereon,  in  accordance  with  a  stat- 
ute which  has  thereafter  been  adjudged  unconstitutional,  to  fulfill  the 
equitable  and  moral  obligation  to  the  holders  of  such  bonds  by  paying  the 
amount  of  the  principal  and  accrued  interest  thereon,  and  which  further 
provides  that,  in  case  of  their  refusal  on  demand  to  make  such  payment, 
an  action  may  be  maintained  against  them  to  collect  the  amount  of  such 
principal  and  interest,  as  applied  to  a  case  in  which  county  commissioners 
had,  prior  to  the  passage  of  the  act,  issued  bonds,  and  expended  the  pro- 
ceeds in  good  faith  in  the  building  of  an  armory  for  the  use  of  the  state 
guard,  as  authorized  by  a  statute  which  was  later  adjudged  void,  as  well 
as  the  bonds  issued  thereunder,  on  the  ground  that  the  building  was  for 
a  general  state  purpose,  gives  a  new  right,  rather  than  a  new  remedy  for 
an  existing  right,  and  is  within  the  prohibition  of  Const  Ohio,  art.  2,  §  28, 
against  retroactive  laws. 

2.  Same— Ohio  Constitution. 

The  liability  sought  to  be  imposed  upon  the  county  by  the  act  Is  not  so 
clearly  and  obviously  one  of  natural  justice  as  to  take  the  act  out  of  opera- 
tion of  the  constitutional  provision,  if  such  consideration  may  have  that 
effect,  within  the  rule  laid  down  by  the  Ohio  supreme  court,  although  it 
provides  that  on  payment  of  the  amount  of  the  bonds  the  property  may  be 
used  for  county  purposes.  Both  having  acted  equally. in  good  faith,  the  ' 
county  would  discharge  its  full  equitable  and  moral  obligation  by  surren- 
dering the  property  to  the  bondholders,  and  the  act  goes  beyond  such  duty 
when  it,  In  effect,  requires  the  compulsory  purchase  of  the  property  by  the 
county,  when  it  may  be  neither  suitable  nor  needed  for  county  purposes, 
nor  worth  its  cost  for  such  purposes. 

8.  Federal  Courts— Following  State  Decisions. 

The  rules  established  by  the  highest  court  of  a  state  for  determining 
the  validity  of  a  statute  under  the  state  constitution  are  binding  upon  the 
federal  courts. 

These  cases  are  submitted  to  tlie  court  on  demurrers  to  the  i)eti- 
tions. 

Garfield,  Garfield  &  Howe,  for  complainant  New  York  Life  Ins.  Co. 
Squire,  Sanders  &  Dempsey,  for  complainant  New  England  Mut 
Life  Ins.  Co. 
P.  H.  Kaiser  and  F.  L.  Taft,  for  defendant 

DAY,  Circuit  Judge.  Except  as  to  the  amount  sued  for,  the  peti- 
tions are  substantiaUy  alike.  Omitting  formal  parts,  the  allegations 
of  the  petitions,  which,  for  the  purposes  of  the  demurrers,  must  be 
taken  as  true,  are,  in  substance:  That  the  board  of  commissioners 
of  Cuyahoga  county,  on  or  about  the  13th  day  of  May,  1893,  pursuant 
to  a  provision  of  an  act  of  the  legislature  of  Ohio  passed  April  27, 
1893  (90  Ohio  Laws,  p.  115),  entitled  "An  act  to  authorize  the  com- 
missioners of  any  county  containing  a  city  of  the  first  clafi[|,  second 
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grade,  to  borrow  money  and  issue  bonds  therefor,  for  the  purposes 
of  building  and  furnishing  a  central  armory  in  any  such  city,  for  the 
use  of  the  Ohio  National  Guard,  and  procuring  a  site  therefor,"  did, 
in  accordance  with  the  provisions  of  said  act,  and  under  the  authority 
thereof,  by  resolution  duly  adopted  and  spread  upon  the  minutes  of 
the  meeting  then  held,  authorize  and  direct  the  issue  and  sale  of  the 
bonds  of  said  Cuyahoga  county  in  the  sum  of  f 223,000,. for  the  pur- 
pose of  raising  money  to  erect  and  furnish  an  armory  in  the  city  of 
Cleveland  for  the  use  of  the  Ohio  National  Guard,  and  to  procure  a 
site  therefor;  said  bonds  to  be  dated  July  1,  1893,  to  be  in  the  sum 
of  |1,000  each,  payable  in  25  years  after  date,  and  redeemable  after 
10  years  from  date,  with  interest  thereon  at  the  rate  of  5  per  centum 
per  annum,  payable  semiannually  upon  presentation  and  surrender 
of  interest  coupons  attached  thereto,  and  to  be  denominated  '^Central 
Armory  Bonds."  That  thereafter  the  defendant,  pursuant  to  the 
authority  given  by  section  2  of  said  act  of  April  27, 1893,  duly  issued, 
advertised,  and  sold  all  of  said  issue  of  bonds  so  authorized,  in  accord- 
ance with  the  said  statute,  and  received  therefor  the  sum  of  f227,- 
065.05  in  money,  being  par  and  accrued  interest  thereon  from  the  date 
of  said  bonds  to  the  date  of  their  said  sale,  which  said  amount  so 
received  as  the  proceeds  of  said  bonds  was  placed  to  the  credit  of 
the  fund  in  the  county  treasury  on  account  of  which  said  bonds  were 
issued  and  sold.  That  thereafter  the  said  defendant,  acting  in  pursu- 
ance of  the  act  of  the  legislature  under  which  the  bonds  were  issued, 
and  for  the  purjKxses  contemplated  in  said  act,  and  using  the  money 
for  the  purposes  directed,  purchased  real  estate  in  the  city  of  Cleve- 
land, in  said  county,  taking  legal  title  thereto  in  the  name  of  said 
county,  as  a  site  for  said  proposed  armory  building,  and  erected  there- 
on a  building  which  has  been  substantially  completed.  That  in  the 
acquirement  of  said  real  estate  and  the  construction  of  said  build- 
ing substantially  all  of  the  money  from  the  issue  and  sale  of  said 
bonds  has  been  expended.  That  the  defendant,  by  such  purchase, 
obtained  and  holds,  in  the  name  of  the  county,  the  legal  title  to  said 
property  so  purchased  and  improved  by  the  proceed^  from  said  bonds, 
and  has  at  all  times  and  now  does,  exercise  control  and  ownership 
over  the  same,  and  is  in  possession  of  said  property  and  building,  as 
well  as  of  the  moneys  remaining,  derived  from  the  sale  of  said  bonds. 
Plaintiffs  further  say  that,  after  the  issuing  of  said  bonds,  defendant, 
for  the  purpose  of  paying  the  interest  thereon,  and  creating  a  sink- 
ing fund  to  redeem  the  same,  did,  in  accordance  with  said  act  of 
April  27,  1893,  cause  to  be  levied  a  tax  of  one-tenth  of  one  mill  on 
each  dollar  of  valuation  of  all  of  the  property  appearing  upon  the 
general  tax  duplicate  of  said  county  of  Cuyahoga;  that  for  a  period 
of  two  years  said  tax  was  collected  by  the  treasurer  of  said  county, 
and  the  interest  coupons  attached  to  said  bonds  falling  due  on  the 
1st  day  of  January  and  July  in  the  years  1894  and  1895  were  paid  by 
the  duly-authorized  officials  of  said  county.  After  the  bonds  had 
been  so  sold,  and  the  proceeds  expended  for  the  purchase  of  said  land, 
and  after  said  building  had  been  substantially  completed,  and  after 
the  said  two  years'  coupons  had  been  paid,  legal  proceedings  were 
instituted  by  a  taxpayer  of  said  county  of  Cuyahoga,  seeking  to  re-     ^ 
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strain  the  further  levying  of  said  tax  and  the  payment  of  said  bonds 
or  the  interest  thereon,  and  thereafter  such  proceedings  were  had 
in  such  action  that  the  act  of  the  legislature  of  April  27, 1893,  under 
which  said  bonds  had  been  issued  and  said  property  so  acquired,  was, 
by  the  supreme  court  of  Ohio,  declared  to  be  unconstitutional,  and 
by  the  judgment  of  said  court  the  said  defendant  and  the  county 
authorities  of  said  county  of  Cuyahoga  were  enjoined  from  levying 
further  taxes  to  pay  the  interest  and  principal  of  said  bonds,  which 
said  judgment  and  injunction  are  still  in  effect;  that  of  the  moneys 
so  collected  by  the  levy  of  one-tenth  of  one  mill  aforesaid  there  re- 
mains unexpended  in  the  hands  of  said  defendant,  in  the  '^Central 
Armory  Fund,"  so  called,  a  balance  of  f  17,755.30.  Plaintiffs  further 
aver  that,  by  reason  of  the  ruling  of  the  supreme  court  aforesaid,  and 
by  reason  of  said  injunction  issued  by  Ihe  supreme  court  as  afore- 
said, the  said  defendant  and  the  said  county  of  Cuyahoga  cannot  now 
pay  its  obligations  as  evidenced  by  said  outstanding  bonds  and  cou- 
pons in  the  form  in  which  the  said  county,  by  the  proceedings  afore- 
said, undertook  and  agreed  to  pay  to  the  holders  of  said  bonds  and 
coupons.  Plaintiff  avers  in  the  one  case  that  it  is  the  holder  of  145 
of  said  bonds,  and  in  the  other  case  that  it  is  the  holder  of  50  of  said 
bonds,  each  being  in  the  sum  of  $1,000;  that  plaintiffs  purchased  the 
bonds  in  the  open  market  in  the  ordinary  course  of  business,  paying 
more  than  par  therefor,  and  long  prior  to  the  beginning  of  the  legal 
proceedings  hereinbefore  recited,  and  by  the  determination  of  which 
said  officials  of  said  county  were  enjoined  from  paying  said  bonds  and 
interest  thereon;  that  plaintiffs  purchased  said  bonds  and  paid  there- 
for in  good  faith  in  the  one  case  the  sum  of  If  155,495.10,  and  in  the 
other  case  the  sum  of  $53,660,  without  knowledge  or  notice  of  any 
defect  or  irregularity  in  the  same,  and  that  the  defendant  herein,  in 
so  issuing  said  bonds  and  acquiring  said  property,  acted  in  good 
faith;  that  said  defendant  still  holds  said  property,  which  is  now 
available  to  said  county  for  general  county  purposes,  and  which  is 
now  used  for  county  purposes.  Plaintiffs  aver  that  it  is  unconscion- 
able and  inequitable  that  the  defendant  should  retain  and  hold  and 
apply  to  county  purposes  the  proceeds  of  said  bonds  and  the  property 
and  building  so  acquired  therewith  without  fulfilling  its  moral  and 
equitable  obligation  to  reimburse  the  plaintiffs  for  the  bonds  so  held 
by  them.  Plaintiffs  further  say  that  on  or  about  the  27th  day  of 
February,  1899,  acting  in  accordance  with  the  statutes  of  Ohio  in 
such  case  made  and  provided,  it  made  written  demand  upon  the  de- 
fendant herein  to  provide,  as  by  law  it  was  authorized  to  do,  for  re- 
imbursing these  plaintiffs  in  amounts  equal  to  the  principal  and  inter- 
est which  had  accrued  upon  the  bonds  respectively  held  by  them,  and 
to  pay  to  the  plaintiffs  an  amount  equal  to  the  principal  and  inter- 
est due  upon  said  bonds  upon  a  surrender  of  the  same  to  the  county 
for  the  purpose  of  cancellation;  and  that  on  or  about  February  28, 
1899,  the  said  defendant  refused  such  demands  so  made  by  these 
plc\  ntiffs,  and  notified  these  plaintiffs  that  it  would  not  take  any  pro- 
ceedings for  the  reimbursement  of  the  plaintiffs,  or  the  payment  to 
them  of  the  amounts  of  principal  and  interest  so  due  to  them  by  rea- 
son of  the  premises;  that  more  than  six  months  has  elapsed  since 
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these  plaintiffs  made  such  demand  upon  the  defendant  and  its  refusal 
to  comply  therewith.  Plaintiffs  bring  the  bonds  by  them  held  respec- 
tively into  court  for  cancellation,  and  aver  that  by  reason  of  the 
refusal  of  said  defendant  to  make  provision  for  the  equitable  and  legal 
claims  of  the  plaintiffs  herein  against  the  defendant,  in  accordance 
with  the  authority  given  by  the  statutes  of  the  state  of  Ohio,  particu- 
larly section  2834c  of  the  Revised  Statutes,  rights  of  action  have 
accrued  to  the  plaintiffs  to  recover  from  defendant,  as  in  an  action 
for  money  had  and  received,  an  amount  equal  to  the  principal  and 
interest  represented  by  said  bonds  so  owned  and  held  by  them  re- 
spectively, and  they  pray  judgment  accordingly. 

The  act  of  the  legislature  of  Ohio  under  cover  of  which  these  ac- 
tions are  brought  (section  2834c  of  the  Revised  Statutes  of  Ohio)  was 
passed  April  21,  1898  (93  Ohio  Laws,  p.  172),  and  is  as  follows: 

^'Wheneyev  the  commissioners  of  any  county,  acting  in  accordance  with  an 
act  of  the  legislature^  have  incurred  obligations  or  have  Issued  and  sold  bonds, 
and  with  the  proceeds  of  such  obligations  or  bonds  have  constructed  an  im- 
provement or  purchased  land,  and  have  whoUy  or  partially  completed  a  build- 
ing thereon,  and,  after  such  proceeds  have  been  so  expended  and  the  county 
thereby  placed  in  the  ownership  and  possession  of  such  improvement  or  build- 
ing, the  statute  under  which  such  bonds  were  issued  or  obligations  incurred 
has  been,  by  the  supreme  court,  declared  unconstitutional  and  the  county  au- 
thorities enjoined  from  levying  taxes  to  pay  the  interest  and  principal  of  such 
bonds  or  obligations,  whereby  the  county  has,  with  the  proceeds  of  the  bonds 
which  it  still  retains,  acquired  such  improvements  or  buUding,  and,  by  reason 
of  the  unconstitutionality  of  the  law  under  which  it  has  acted,  cannot  pay  its 
obligations  outstanding  in  the  form  in  which  they  were  issued,  such  commis- 
sioners may,  if  they  deem  it  for  the  best  interest  of  the  county  so  to  do,  ful- 
fill ^he  equitable  and  moral  obligation  of  the  county  to  reimburse  the  holders 
of  said  bonds  or  obligations  to  an  amount  equal  to  the  principal  and  interest 
which  has  accrued  thereon,  and  for  the  purpose  of  so  doing,  may  issue  and  seU 
bonds  of  such  county  or  borrow  money  in  such  amount  and  for  such  lengths  of 
time  and  at  such  rate  of  interest  as  the  commissioners  may  deem  proper,  not 
exceeding  the  rate  of  five  per  centum  per  annum,  payable  semi-annually,  to  be 
used  in  the  reimbursement  and  payment  of  such  equitable  and  moral  claims 
and  liabilities  against  such  county:  provided,  that  no  such  payment  or  reim- 
bursement of  any  such  moral  or  equitable  claim  shall  be  made  of  any  claim  that 
has  remained  due  or  unpaid  for  a  longer  period  than  ten  years:  provided,  fur- 
ther, that  should  the  county  commissioners  of  any  county,  upon  the  written  re- 
quest of  the  holder  of  any  such  equitable  claim  against  the  county  as  in  this 
section  described,  fail  within  six  months  after  such  demand  to  make  provision 
for  such  claim  imder  the  provisions  of  this  section,  then,  in  such  case,  the 
holder  of  any  such  legal  or  equitable  daim  as  in  this  section  described  against 
such  county  shall  have  a  right  of  action  in  any  court  of  competent  Jurisdiction 
to  recover  the  amount  of  such  claim  and  interest  against  such  county  at  any 
time  within  a  period  of  ten  years  from  the  time  the  cause  of  action  accrues: 
provided,  further,  that  the  county  commissioners  may  devote  the  building  or  im- 
provement which  the  county  has  acquired  in  the  circumstances  mentioned  in 
this  act  to  any  county  purpose." 

It  thus  appears  that  these  actions  are  prosecuted  for  the  purpose 
of  recovering,  under  the  section  of  the  statute  just  quoted,  an  amount 
equal  to  the  principal  and  interest  of  the  bonds.  The  demurrers  raise 
the  question  whether  said  act  is  in  violation  of  the  provisions  of  the 
constitution  of  the  state  of  Ohio.  From  the  allegations  of  the  peti- 
tions it  appears  that  the  supreme  court  of  Ohio,  having  been  called 
upon  to  consider  and  determine  the  validity  of  the  act  under  which 
the  bonds  were  issued  by  the  county  commissioners  and  purchased  by 
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the  plaintiffs  for  the  purpose  of  building  an  armory  for  the  use  of 
the  Ohio  National  Guard  in  the  city  of  Cleveland,  decided  that  the 
act  was  passed  in  violation  of  the  constitution  of  the  state.  The 
case  in  which  this  decision  was  rendered  is  Hubbard  v.  Fitzsim- 
mons,  57  Ohio  St  436,  49  N.  E.  477,  decided  January  26,  1898.  An 
examination  of  the  case  will  show  that  the  supreme  court  of  Ohio 
regarded  the  act  of  April  27,  1893,  above  recited,  as  void,  because 
in  violation  of  section  2  of  article  12  of  the  constitution  of  the  state, 
requiring  taxes  for  general  purposes  of  the  state  to  be  levied  by  a  uni- 
form rule  on  all  the  taxable  property  within  the  state,  and  held  the 
erection  of  an  armory  for  the  use  of  the  National  Guard  to  be  a  gen- 
eral purpose  of  the  state.  The  grounds  of  this  decision  are  fully  stat- 
ed in  the  opinion  of  the  court  given  by  Judge  Shauck.  It  thus  ap- 
pears that  the  bonds  were  issued  without  authority,  and  were,  conse- 
quently, void,  and  of  no  effect.  It  is  not  a  case  where  the  act  could 
have  been  lawfully  performed  or  done  under  legislative  power  thereto- 
fore existing.  Thereafter,  on  the  21st  of  April,  1898,  the  legislature 
of  Ohio  passed  section  2834c,  Rev.  St.,  already  quoted.  In  this  sec- 
tion it  is  undertaken  to  give  validity  to  the  claims  of  the  plaintiffs,  in 
the  first  place,  by  the  voluntary  action  of  the  commissioners  if  they 
shall  see  fit  to  take  it;  if  not,  then  giving  a  right  of  action  six  months 
after  the  county  shall  have  failed  upon  written  request  to  make  pro- 
vision for  the  payment  of  the  claims  of  the  persons  holding  the  bonds. 
It  is  claimed  that  this  section  of  the  statutes  is  retroactive,  and  con- 
sequently in  violation  of  section  28  of  article  2  of  the  constitution  of 
1851,  which  provides: 

*'The  general  assembly  shall  have  no  power  to  pass  retroactive  laws,  or  laws 
impairing  the  obligation  of  contracts;  but  may,  by  general  laws,  authorize 
courts  to  carry  into  effect,  upon  such  terms  as  shall  be  Just  and  equitable,  the 
manifest  Intention  of  parties,  and  officers,  by  curing  omissions,  defects  and 
errors.  In  instruments  and  proceedings,  arising  out  of  their  want  of  conformity 
with  the  laws  of  this  state." 

Is  this  statute  retroactive,  Wthin  the  meaning  of  the  constitution? 
It  has  been  frequently  decided  by  the  supreme  court  of  Ohio,  and 
may  be  accepted  as  the  law  of  the  state,  that  the  power  to  tax  is  de- 
rived primarily  under  the  grant  of  the  legislative  power  of  the  state 
to  the  general  assembly,  contained  in  article  2,  §  1,  of  the  consti- 
tution, which  provides: 

'*The  legislative  power  of  this  state  shall  be  vested  In  a  general  assembly, 
which  shall  consist  of  a  senate  and  house  of  representatives." 

This  general  power,  thus  broadly  conferred,  is  subject  to  certain 
limitations,  one  of  which  is  contained  in  section  28,  above  quoted, 
providing  that  the  general  assembly  shall  have  no  power  to  pass 
retroactive  laws.  The  supreme  court  of  Ohio  has  had  occasion  to 
define  the  meaning  of  this  section,  and  in  one  of  its  latest  opinions 
upon  this  subject  has  said: 

"However,  every  statute  that  Is  designed  to  act  retrospectively  Is  not  retro- 
active within  the  terms  of  section  28  of  article  2  of  the  constitution  of  1851, 
which  forbids  the  general  assembly  of  this  state  to  pass  'retroactive'  laws. 
Whether  a  statute  falls  within  the  prohibition  of  this  provision  of  the  constitu- 
tion depends  upon  the  character  of  the  relief  that  it  provides.  If  it  creates  a 
new  right,  rather  than  affords  a  new  remedy  to  enforce  an  existing  ri|rht,  It  la 
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prohibited  by  this  clause  of  the  confititutlon  of  this  state.  Judge  Story  defines 
a  retrospective,  or  retroactive  law,  as  follows:  'Upon  principle,  every  statute 
which  takes  away  or  impairs  vested  rights  acquired  under  existing  laws,  or 
creates  a  new  obligation,  imposes  a  new  duty,  or  attaches  a  new  liability  in 
respect  to  transactions  or  considerations  already  past,  must  be  deemed  retro- 
spective.' Society  v.  Wheeler,  2  Gall.  104-139,  Fed.  Cas.  No.  13,156.  This  def- 
inition was  approved  by  this  court  in  Ralrden  v.  Holden,  15  Ohio  St.  207.  It 
was  also  adopted  by  the  supreme  court  of  the  United  States  in  Sturges  v.  Car* 
ter,  114  U.  S.  511,  5  Sup.  Gt.  1014,  29  L.  Ed.  240.''  Gommissioners  v.  Rosche, 
50  Ohio  St  111,  33  N.  £.  408»  19  L.  R.  A.  584. 

While  this  statute,  as  to  some  causes  of  action,  may  be  held  to 
have  a  prospective  operation  in  view  of  the  use  of  the  terms,  "when- 
ever the  commissioners  of  a  county  having  incurred  obligations,"  etc., 
yet,  as  applied  to  this  case,  the  transactions  upon  which  it  is  to  have 
operation  preceded  the  enactment  of  the  statute.  The  claims  of  the 
plaintiffs,  as  evidenced  by  the  bonds,  accrued  to  them  before  the 
passage  of  the  act,  and  the  statute  must  be  given  a  retrospective  con- 
struction if  it  is  to  apply  at  all  to  the  claims  of  the  plaintiffs.  In 
Commissioners  v.  Rosche,  supra,  the  supreme  court  of  Ohio  said  that 
the  test  as  to  whether  a  statute  falls  within  the  provisions  of  this  sec- 
tion depends  upon  the  character  of  the  relief  it  provides.  If  it  cre- 
ates a  new  right,  rather  than  affords  a  new  remedy  to  enforce  an 
existing  right,  it  is  prohibited  by  this  clause  of  the  constitution  of 
Ohio.  It  is  argued  with  great  force  and  ability  by  plaintiffs'  coun- 
sel that  this  section  2834c  is  remedial  in  its  character,  and  only  gives 
a  new  remedy  for  an  old  right.  I^et  us  examine  this  contention.  It 
appears  from  the  allegations  of  the  petitions  that  all  parties  to  the 
original  transaction  acted  in  good  faith.  The  county  commissioners, 
assuming  the  act  to  be  within  the  scope  of  the  authority  of  the  state 
legislature,  with  the  proceeds  of  the  bonds  purchased  a  site,  and  prac- 
tically completed  a  building  designed  to  be  used  as  an  armory  for 
the  National  Ouard,  before  any  legal  steps  were  taken  to  test  the  con- 
stitutionality of  the  act.  Under  such  circumstances  the  bondholders 
would  have  no  right  to  recover  the  money  thus  invested  by  the  com- 
missioners under  the  supi>osed  authority  of  the  act.  The  money  had 
been  practically  expend^,  and  was  no  longer  in  the  hands  of  the 
county  commissioners,  or  subject  to  their  control.  The  supxK)sed  law 
under  which  they  had  acted  was  no  law,  and  the  attempt  to  procure 
title  to  a  site  and  a  building  in  the  county  for  those  purposes  was 
nugatory.  While  this  is  true,  the  county  should  not  be  permitted  to 
hold  the  property  in  which  the  money  of  the  purchasers  of  the  bonds 
had  been  invested.  It  was  said  by  Mr.  Justice  Field  in  Marsh  v. 
Fulton  Co.,  10  Wall.  684, 19  L.  Ed.  1043: 

'*The  obligation  to  do  justice  rests  upon  all  persons,  natural  and  artificial, 
and,  if  a  county  obtains  the  money  or  property  of  others  without  authority, 
the  law,  independent  of  any  statute,  wiU  compel  restitution  or  compensation.*' 

But  what  is  the  measure  of  justice  which  the  law  will  afford  in 
such  a  case?  Whatever  the  rights  of  the  purchasers  of  the  bonds 
while  the  money  was  still  in  the  hands  of  the  county  commissioners, 
when  the  board,  acting  in  good  faith  and  by  authority  of  a  supposed 
law,  has  invested  the  money  in  a  building,  the  right  of  the  bondhold- 
ers is  not  to  have  restitution  of  the  money,  because  that  is  no  longer     t 
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in  the  county's  control,  but  they  can  follow  the  property  and  building 
into  which  tiie  money  has  gone,  and  to  this  extent  obtain  restitution 
and  compensation.  This  is  the  principle  recognized  in  Chapman  v. 
Douglass  Co.,  107  U.  S.  348,  2  Sup.  Ot.  62,  27  L.  Ed.  378;  Parkersburg 
V.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27  L.  Ed.  238;  Litchfield  v. 
Ballou,  114  U.  S.  190,  5  Sup.  Ct.  820,  29  L.  Ed.  132.  An  examina- 
tion of  the  terms  of  this  section  2884c  discloses  that  the  holders  of 
the  bonds  in  these  cases  are  given  the  right  to  recover,  not  the  prop- 
erty itself,  or  the  value  thereof,  but  the  amount  of  their  claims,  evi- 
denced by  the  bonds,  with  interest.  This  is  undertaking  to  give,  not 
a  new  remedy,  but  a  new  right,  to  the  holders  of  these  bonds,  and 
attaches  to  the  county  a  new  obligation.  This  right  did  not  exist  in 
favor  of  the  bondholders  until  the  passage  of  this  statute,  nor  prior 
thereto  did  any  such  liability  rest  uxK)n  the  county.  Applying  the 
test  laid  down  by  the  supreme  court  of  Ohio  in  Commissioners  v. 
Bosche,  supra,  this  act  is  retroactive,  within  the  meaning  of  this 
section  of  tiie  constitution.  It  is  claimed,  however,  and  strenuously 
urged  upon  the  attention  of  the  court,  that  this  statute  is  in  further- 
ance of  natural  justice,  and  was  enacted  to  enable  the  plaintiffs  to 
enforce  a  just  and  equitable  claim,  and  is  not  within  the  prohibition 
of  the  constitution  of  Ohio  against  retroactive  laws,  and  a  large  num- 
ber of  Ohio  cases  have  been  cited  in  support  of  that  contention.  See 
State  V.  Hoffman,  35  Ohio  St.  435;  Board  v.  McLandsborough,  36 
Ohio  St.  227;  Warder  v.  Commissioners,  38  Ohio  St.  643;  State  v. 
Trustees  of  Richland  Tp.,  20  Ohio  St.  3G2;  Trustees  v.  Dillon,  16 
Ohio  St.  38;  Rairden  v.  Holden,  16  Ohio  St.  207;  Trustees  v. 
McCaughy,  2  Ohio  St.  152.  An  examination  of  these  cases  will  show 
that  they  arise  under  conditions  of  fact  where  the  obligations  of  the 
county  or  town  are  clear  and  strong,  admitting  of  no  discussion  as 
to  the  moral  obligation  to  pay  the  claims  in  question.  In  such  eases 
it  may  be  conceded  that  the  legislature  can  authorize  one  of  the  po- 
litical subdivisions  of  the  state  to  levy  a  tax  to  pay  a  demand  not 
legally  enforceable,  but  founded  on  moral  considerations,  or  may 
even  require  that  the  levy  shall  be  made  for  that  purpose.  This  view 
of  the  law  is  taken  by  Judge  Bradbury  in  giving  the  opinion  in  Board 
of  Education  v.  State,  51  Ohio  St.  531,  38  N.  E.  614.  While  this  is 
true,  this  doctrine  has  always  been  applied  to  cases  of  peculiar  hard- 
ship, raising  strong  moral  obligation  for  the  payment  of  claims. 
After  the  cases  above  referred  to  were  decided,  the  question  came 
before  the  court  in  Commissioners  v.  Rosche,  siq>ra.  In  that  case 
it  appears  that  Rosche  Bros,  were —  . 

'TaDners,  engaged*  In  the  city  of  Cincinnati,  in  manufacturing  leather  from 
the  skins  of  animals.  In  the  years  1875,  1876,  1877,  and  1878  the  auditor 
of  state  provided  blank  forms  to  be  used  by  the  assessors  in  the  several  town- 
ships and  wards  of  the  municipalities  of  the  state,  to  secure  a  uniform  Usting 
for  those  years  of  the  personal  property  within  the  state  subject  to  taxation, 
and  upon  this  form  promulgated  certain  Instroctlons  to  aid  the  assessing  offi- 
cers and  property  owners  to  determine  what  property  should  be  listed,  and  the 
proper  method  of  Usting  it  This  form,  with  the  instructions  printed  upon  it, 
was  provided  and  furnished  to  the  county  auditors  of  the  several  counties 
throughout  the  state.  Among  the  instructions  thus  given  by  the  auditor  of 
state  was  the  foUowing:  'Manufacturers  must  include  the  average  value  of 
raw  material  used  and  on  hand  In  the  manufactured  and  unmanufactured 
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artidefl.'  Pursuant  to  these  instructions,  the  defendants,  in  the  years  above 
named,  listed  not  merely  the  average  monthly  value  of  the  raw  material  'pur- 
chased, received,  or  otherwise  held'  to  be  used  in  manufacturing,  but  included 
also  the  average  value  of  the  raw  material  in  manufactured  articles  on  hand 
or  in  process  of  being  manufactured.  The  defendants  In  error  in  the  original 
action  sought  to  recover  the  taxes  that  they  had  paid  upon  the  raw  material 
that  was  in  the  manufactured  or  partly  manufactured  articles  on  hand.  These 
taxes  were  all  paid,  and  all  the  assessments,  except  that  of  1875,  were  made 
after  it  had  been  held  by  the  supreme  court  commission  that  raw  material  in 
manufactured  articles  was  not  taxable.  Sebastian  v.  Candle  Co.,  27  Ohio  St. 
459."  *'In  1881  the  defendants  in  error,  and  a  number  of  others  in  like  situa- 
tion, including  Eckstein,  Hill  &  Co..  manufacturers  of  white  lead,  etc.,  filed 
claims  with  tiie  county  auditor  of  Hamilton  county,  for  the  refunder  of  the 
taxes  thus  paid  by  them  respectively.  Payment  being  refused,  Eckstein,  Hill  & 
Go.  brought  an  action  in  the  court  of  common  pleas  of  Hamilton  county  against 
the  county  commissioners  of  that  county  to  enforce  their  claims.  They  pre- 
vailed in  that  court,  whereupon  the  county  commissioners  instituted  proceed- 
ings in  the  district  court  of  Hamilton  county  to  reverse  the  Judgment  of  the 
court  of  common  pleas.  The  district  court  reversed  the  Judgment  of  the  court 
of  common  pleas  upon  the  ground  that  in  law  there  was  no  right  of  recovery 
(Commissioners  v.  Eckstein,  4  Wkly.  Law  Bui.  989),  which  Jud^ent  of  the  dis- 
trict court  was  afterwards  aiUrmed  by  the  supreme  court.  In  the  year  1890, 
after  these  adverse  decisions  had  been  made,  and  relief  denied  to  parties  situ- 
ated like  the  defendants  in  error,  the  general  assembly  passed  the  following  act 
(87  Ohio  Laws,  212):  'That  if  in  any  county  containing  a  city  of  the  first  grade 
of  the  first  class,  the  county  or  state  auditor  has  sent  by  any  assessor  to  any 
person,  firm  or  corporation  a  blank  upon  which  to  return  proi>erty  for  taxation 
under  section  2742  of  the  Revised  Statutes  of  Ohio,  with  instructions  in  said 
blank  showing  and  directing  such  person,  firm  or  corporation  how  the  said  re- 
turn should  be  made  of  such  property  for  taxation,  which  instructions  have 
been  erroneous  and  contrary  to  the  said  section  2742,  and  sach  person,  firm  or 
corporation  has  made  return  in  accordance  with  such  erroneous  instructions, 
and  by  reason  of  following  said  erroneous  instructions,  said  person,  firm  or 
corporation  has  returned  for  taxation,  and  paid  taxes  upon  property  which, 
under  the  said  section  2742  should  not  have  been  listed,  such  listing  and  pay- 
ment shall  be  held  to  be  involuntary,  and  the  court  of  common  pleas  of  said 
county,  in  an  action  brought  by  any  such  person,  firm  or  corporation  against 
the  county  commissioners  of  said  county,  and  upon  lawful  proof  of  any  such 
involuntary  payment,  shall  render  judgment  for  the  recovery  of  the  amount  of 
said  payment,  but  without  interest  or  costs;  and  thereupon  said  county  com- 
missioners shall  cause  the  same  to  be  paid  out  of  any  unexpended  funds  belong- 
ing to  said  county  in  the  county  treasury.  Provided,  however,  that  no  taxes 
so  erroneously  paid  shall  be  so  sued  for  and  refunded  by  said  county  commis- 
sioners unless  a  claim  in  writing,  duly  verified  by  such  person,  firm  or  corpora- 
tion, has  been  filed  and  presented  therefor  with  the  county  auditor  of  such 
county  within  six  years  from  the  time  of  payment  of  such  erroneous  taxes.' " 

It  was  contended  in  that  case  that  the  act  was  not  retroactive, 
because  it  was  based  upon  a  strong  moral  obligation,  and  was  in 
furtherance  of  equity,  and,  therefore,  within  the  Ohio  decisions  which 
it  was  claimed  had  supported  similar  acts.  Passing  upon  that  fea- 
ture of  the  case,  the  court  said,  upon  page  113,  50  Ohio  St.,  page  410, 
33  N.  E.,  and  page  586, 19  L.  R.  A.: 

''Counsel  contend  that  the  statute  is  in  furtherance  of  natural  Justice,  and 
that  the  clause  of  the  constitution  under  consideration  does  not  prohibit 
retroactive  laws  of  that  character.  Lewis  v.  McElvain,  16  Ohio,  347;  Trustees 
V.  McOaughy,  2  Ohio  St  152;  Acheson  v.  Miller,  Id.  203;  Burgett  v.  Norris, 
25  Ohio  St.  308."  'To  uphold  a  statute  on  this  ground,  where  It  aeeka  to 
create  a  liability  upon  a  past  ti-ansaction,  where  none  existed  when  it  occurred, 
If  it  can  be  done  at  all,  the  natural  Justice  of  the  object  sought  to  be  accom- 
plished should  be  Indisputable." 
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This  must  be  taken,  I  think,  as  the  latest  declaration  of  the  su- 
preme court  of  Ohio  upon  this  subject,  and  the  court  therein  say  that 
to  uphold  a  statute  on  this  ground,  where  it  seeks  to  create  a  liability 
upon  a  past  transaction,  "if  it  can  be  done  at  all,  the  natural  justice 
of  the  object  sought  to  be  accomplished  should  be  indisputable";  and 
In  that  case  the  court  says  that  the  justice  of  requiring  the  taxpayers 
of  Hamilton  county  to  refund  the  entire  tax  which  had  been  dis- 
tributed in  the  state  and  city  where  the  taxes  had  been  collected 
upon  an  erroneous  instruction  of  the  auditor  of  state  is  a  question 
upon  which  minds  may  well  differ.  Applying  this  rule  to  the  present 
uase,  is  there  such  clear  and  strong  equity  in  favor  of  the  holders  of 
these  bonds  as  against  the  taxpayers  of  Cuyahoga  county,  represented 
by  the  board  of  county  commissioners,  that  the  act  should  be  held 
to  be  one  for  this  reason  not  falling  within  this  provision  of  the  con- 
stitution? The  petitions  aver  that  the  building  erected  from  the 
proceeds  of  the  bonds  is  capable  of  use  for  county  purposes,  and  that 
it  is  now  being  so  used  by  the  county.  The  act  in  question,  however, 
does  not  make  the  right  to  recover  turn  upon  any  such  consideration. 
Its  provisions  are  available  to  the  holders  of  such  bonds  when  the 
commissioners  have  issued  bonds,  and  with  the  proceeds  thereof 
have  constructed  an  improvement,  or  purchased  land,  and  wholly  or 
partially  completed  a  building  thereon,  thereby  placing  the  county  in 
possession  and  ownership  of  such  improvement  or  building.  It  is 
true  the  statute  provides  that,  when  tiie  claims  of  the  bondholders 
have  been  satisfied,  as  required  by  the  act,  the  county  commissioners 
may  devote  the  building  so  acquired  to  any  county  purpose;  but  the 
right  of  recovery  is  not  predicated  upon  the  kind  or  character  of  the 
building,  the  necessity  of  its  use,  or  adaptability  for  the  purposes  of 
the  county.  If  land  had  been  purchased,  and  a  building  wholly  or 
partially  completed  thereon,  the  county  is  compelled  to  pay  the  full 
amount  of  the  bonds  as  issued,  irrespective  of  the  value  of  the  build- 
ing, the  necessities  of  the  county,  and  in  no  wise  depending  upon  the 
character  or  fitness  of  the  building  for  county  purposes.  It  is  prac- 
tically a  compulsory  purchase,  for  the  amount  of  the  bonds,  of  the 
building,  for  tiie  use  of  the  county.  It  does  not  appear  that  any  such 
building  was  desired  for  the  uses  of  Cuyahoga  county.  It  does  ap- 
pear that  it  was  erected  for  the  purposes  of  a  state  armory.  Ordi- 
narily, when  a  county  desires  to  erect  a  county  building,  the  question 
as  to  the  desirability  of  such  improvement,  if  it  exceeds  in  cost  the 
sum  of  110,000,  must  be  submitted  to  a  vote  of  the  electors  of  the 
county.    Rev.  St.  Ohio,  §  2825,  provides: 

"The  county  commissioners  shaU  not  levy  any  tax,  or  appropriate  any  money, 
for  the  purposes  of  building  public  county  buildings,  purchasing  sites  therefor, 
or  for  lands  for  Infirmary  purposes,  or  for  building  any  bridge,  except  in  case 
of  casualty,  and  except  as  hereinafter  provided,  the  expense  of  which  shaU  ex* 
ceed  ten  thousand  dollars,  without  first  submitting  to  the  voters  of  the  county, 
the  question  as  to  the  policy  of  building  any  public  county  building  or  buUd- 
ings,  or  for  the  purchasing  sites  therefor,  or  for  the  purchase  of  lands  for  In- 
firmary purposes  by  general  tax." 

The  value  of  this  building  for  other  than  armory  purposes  may  be 
very  much  less  than  the  claims  of  the  plaintiffs  secured  to  th^  under 
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the  terms  of  section  2834c.  The  county  was  not  undertaking  to  acquire 
a  building  for  county  purposes.  The  bonds  were  distinctly  "armory 
bonds."  The  purpose,  well  understood  by  all  parties,  was  to  secure 
a  site  and  build  an  armory  for  the  Ohio  National  Guard.  The  case 
does  not  involve  a  statute  which  creates  a  liability  upon  a  past  trans- 
action, the  natural  justice  of  the  object  sought  to  be  accomplished 
being  indisputable,  and  the  question  of  moral  obligation  one  upon 
which  fair-minded  persons  cannot  well  differ.  The  purchasers  of 
these  bonds  will  be  taken  in  law  to  be  subject  to  the  familiar  rule 
which  requires  persons  dealing  with  the  acts  of  public  officers  to  take 
notice  of  the  limits  of  their  authority.  It  is  said  in  the  petitions  that 
these  bonds  were  purchased  in  open  market.  The  rule  has  been  so 
frequently  laid  down  that  bonds  issued  without  authority  are  void 
in  the  hands  of  an  innocent  purchaser  that  I  think  it  by  no  means 
a  hardship  to  require  purchasers  to  take  notice  of  this  principle. 
Purchasers  of  bonds  in  open  market  know  of  this  principle,  and  that 
they  take  the  risk  of  the  authority  and  power  of  public  officials  when 
they  undertake  to  issue  such  obligations.  It  is  not  necessary  to  cite 
the  numerous  decisions  of  the  supreme  court  which  have  made  this 
principle  familiar.  There  is  no  claim  that  the  commissioners  were 
guilty  of  misrepresentation  or  fraud.  On  the  contrary,  it  is  averred 
that  they  acted  in  good  faith.  It  is  not  claimed  that  the  commission- 
ers refused  to  turn  over  the  remnant  of  the  fund  and  the  real  estate 
and  building  erected  thereon  to,  the  purchasers  of  the  bonds,  or  re- 
fused to  account  for  the  value  of  the  property  while  insisting  upon 
keeping  it.  Should  they  decline  to  surrender  the  property,  a  court  of 
equity  would  compel  its  surrender.  The  act,  upon  its  face,  as  applied 
to  the  claims  of  the  plaintiffs,  is  clearly,  retroactive,  and,  in  the  judg- 
ment of  the  court,  the  claims  of  the  plaintiffs  are  not  founded  upon 
any  such  strong  moral  and  equitable  rights  as  to  deprive  the  law  of 
its  retrospective  character  witiiin  the  terms  of  the  constitution  of  the 
state.  But  it  is  argued  that  the  legislature  has  determined  this  ques- 
tion, and  we  are  cited  to  the  decisions  of  the  supreme  court  of  the 
United  States  in  which  that  court  says  that  the  question  of  moral 
obligation  for  which  congress  may  give  relief  to  claimants  is  one 
witMn  its  power,  and  rarely,  if  at  all,  subject  to  judicial  review. 
U.  S.  V.  Realty  C)o.,  163  U.  S.  427,  16  Sup.  Ct.  1120,  41  L.  Ed.  215; 
Guthrie  Nat  Bank  v.  City  of  Guthrie,  173  U.  S.  528,  19  Sup.  Ct.  513, 
43  L.  Ed.  796.  It  must  be  remembered  in  this  connection  that  the 
supreme  court  is  dealing  with  the  constitution  of  the  United  States, 
which  contains  no  provision  against  the  enactment  of  retrospective 
laws.  In  the  cases  cited  that  court  is  dealing  with  the  powers  of 
congress  under  the  federal  constitution.  The  decisions  of  the  su- 
preme court  of  Ohio  in  construing  the  Ohio  constitution  are  binding 
upon  the  federal  <;ourts.  Norton  v.  Shelby  Co.,  118  U.  S.  425,  6  Sup. 
Ct.  1121,  30  L.  Ed.  178;  Claiborne  Co.  v.  Brooks,  111  U.  S.  400-410, 
4  Sup.  Ct  489,  28  L.  Ed.  470.  It  is  true  that  the  legislature  in  the 
act  in  question  has  undertaken  to  say  that  the  obligations  arising 
upon  the  claims  of  the  plaintiffs  are  of  an  equitable  and  moral  nature. 
As  we  understand  the  supreme  court  of  Ohio,  this  determination, 
while  entitled  to  respect,  is  not  conclusive  upon  the  courtiu.   In 
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addition  to  the  cases  cited,  see  Board  of  Edacation  v.  State,  61  Ohio 
St.  531,  38  N.  E.  614,  in  which  the  court  says: 

"We  think,  however,  that  whenever  a  contention  arises  between  an  Indi- 
vidual and  some  public  body  respecting  the  existence  of  a  claim  against  the 
latter,  the  controversy  falls  within  the  province  of  the  Judiciary.  We  do  not 
deny  the  power  of  the  general  assembly  to  Inquire  Into  the  merits  of  any  claim 
when  sought  to  be  asserted  through  its  agency,  before  granting  .relief  to  the 
claimant  by  legislative  action.  Not  only  has  it  such  authority,  but  its  exer^ 
else  should  be  carefully  and  rigidly  observed.  Such  investigation,  subsequent 
determination,  and  resulting  action,  however,  do  not  estop  the  parties  from  ap- 
pealing to  those  Judicial  tribunals  of  the  country  that  have  been  established 
under  our  constitution,  and  by  it  vested  with  the  Judicial  ];>ower  of  the  state, 
and  by  our  laws  provided  with  an  appropriate  procedure  to  conduct  such  in- 
quiries. Cooley,  Ck>nst  Lim.  115,  and  cases  cited;  3  Am.  &  Eng.  Enc.  Law, 
681." 

We  have,  therefore,  reached  the  conclusion  that  the  declaration 
of  the  legislature  as  to  the  nature  and  character  of  this  claim  is  not 
conclusive  upon  the  courts  when  it  becomes  a  matter  of  judicial  in- 
quiry. TVTiile  we  can  see  strong  and  sufficient  grounds  upon  which 
the  state  might  have  taken  this  armory,  and  provided  for  the  payment 
of  these  bonds,  and  like  cogent  reasons  which  would  compel  the  resti- 
tution of  the  balance  of  the  fund,  and  the  turning  over  of  the  property 
acquired  with  the  proceeds  of  these  bonds  to  the  bondholders,  it  does 
not  appear  that  the  compulsory  purchase  of  the  building  and  prop- 
erty in  question  appeals  so  strongly  to  the  sepse  of  justice  and  right 
that  this  statute  can  be  upheld  against  the  plain  provision  of  the 
constitution  prohibiting  the  enactment  of  retroactive  laws  in  the 
state  of  Ohio.  For  the  reasons  herein  stated,  the  demurrers  will 
be  sustained  to  both  petitions. 


McMASTBR  v.  NEW  YORK  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  lU  1899.) 

No.  1,202. 

L  iHST'aANCE— Contract— Parol  Evidence  .to  Vary  Terms  of  Policy.. 

Parol  statements  made  by  an  agent  prior  to,  or  contemporaneous  with, 
the  delivery  of  a  life  insurance  policy  to  the  insured,  as  to  the  contents 
or  legal  effect  of  such  policy,  cannot  control  plain  proTlsions  of  the  written 
contract  in  the  absence  of  fraud  or  artifice,  and  where  the  Insured  bad  fall 
opportunity  to  read  the  policy. 

2l  Same— False  Representations— Estoppel. 

Nor  does  such  statement  by  the  agent  in  itself  constitute  fraud  ot  artifice 
which  will  relieve  the  insured  from  the  duty  of  reading  the  policy,  or  create 
an  estoppel  against  the  company  which  will  prevent  It  from  enforcing  the 
written  contract  in  accordance  with  its  terms,  in  the  absence  of  an  actual 
fraudulent  Intent 

9.  Same— Contract. 

Where  an  agent  takes  an  application  for  life  insurance,  which  he  for- 
wards to  the  company  for  acceptance  or  rejection,  under  an  agreement 
with  the  applicant,  which  Is  also  stated  in  the  application,  that.  If  ac- 
cepted, the  contract  shall  take  effect  from  the  delivery  of  the  policy  and 
payment  of  the  premium,  no  contract  of  insurance  Is  made  until  the  policy 
is  delivered  and  the  premium  paid;  and  the  contract  then  made,  and  by 
which  the  company  is  bound,  is  that  embodied  in  the  policy  delivered  and 
accepted. 
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4i  Samb* 

An  Interlineation  in  tbe  application  of  a  request  that  the  policy,  If  Issued. 
be  dated  as  of  the  date  of  the  application,  made  by  the  agent  without  the 
knowledge  of  the  applicant,  is  immaterial,  and  cannot  affect  the  rights 
of  the  parties  under  a  policy  subsequentiy  issued,  as  the  applicant  is  free 
to  refuse  to  accept  the  policy  tendered,  if  the  date  is  not  satisfactory  to 
him,  and  after  its  acceptance  he  Is  bound  by  its  terms. 

lb  0AinB— CONOTKUCTION  OF  POLICT. 

A  provision  in  a  life  insurance  policy,  or  In  the  application,  which  forms 
•  a  part  of  the  contract,  that  premiums  shall  be  paid  annually,  is  not  Incon- 
sistent with  a  further  provision  of  the  policy  fixing  the  time  for  the  pay- 
ment of  the  second  annual  premium  on  a  date  which  is  6  days  less  than 
a  year  from  the  date  of  the  policy,  and  14  days  less  than  a  year  from  the 
date  when  it  was  delivered  and  took  effect,  and  malting  the  policy  forfeita- 
ble on  default  of  payment  on  the  date  so  named;  nor  do  such  provisions 
render  the  contract  ambiguous,  so  as  to  authorize  a  court,  by  construction, 
to  extend  the  life  of  the  policy,  on  account  of  the  first  annual  premium 
paid,  beyond  the  date  fixed  therein  for  the  maturity  of  the  second  premium. 
t.  Appeal— Rbvibw—Casb  Tbibd  to  the  Court. 

When  a  case  is  tried  in  a  circuit  court  without  a  jury,  only  the  rulings 
of  the  court  in  the  progress  of  the  trial,  and  the  sufficiency  of  the  facts 
foimd  to  support  the  Judgment,  can  be  reviewed  on  a  writ  of  error.  The 
technical  sufficiency  of  a  pleading  which  substantially  avers  the  facts 
constituting  the  cause  of  action  cannot  be  considered  by  the  appellate 
court  where  it  was  not  challenged  In  the  trial  court 

7.  Same— FiNDin^s  by  Trial  Court— Verity. 

When  a  Jury  is  waived,  and  a  case  is  tried  by  the  court,  in  pursuance  of 
section  649,  Rev.  St  U.  S.,  and  the  court  makes  a  special  finding  of  the 
facts,  the  facts  so  found  must  be  accepted  by  the  appellate  court  as  absolute 
verity.    Per  Caldwell,  Circuit  Judge,  dissenting. 

0.  Insurance — Agents— Stateicents— Agreements— Effect. 

Under  the  Iowa  statute  one  who  is  authorized  to  solicit  insurance,  take 
applications,  receive  premiums,  and  deliver  policies  In  that  state  for  an 
insurance  company  is  the  agent  of  the  company,  "anything  in  the  applica- 
tion to  the  contrary  notwithstanding*';  and  his  statements  and  agreements 
in  the  course  of  his  business  in  soliciting  policies,  taking  applications,  deliv- 
ering the  policies,  and  receiving  the  premiums  are,  in  law,  the  statements 
and  agreements  of  the  company  itself.  Society  v.  Clements,  11  Sup.  Ct 
822,  140  U.  S.  226,  35  L.  Ed.  497;  Indemnity  Co.  v.  Berry,  1  C.  C.  A.  561, 
60  Fed.  511;  Cook  v.  Association,  35  N.  W.  500,  74  Iowa,  746;  Insurance 
Go.  V.  Chamberlain,  10  Sup.  Ct.  87,  132  U.  S.  304,  83  L.  Ed.  341;  Insurance 
Co.  V.  RusseU,  23  O.  C.  A.  43,  77  Fed.  94.  Per  Caldwell,  Circuit  Judge, 
dissenting. 

^  Same — Policy— Interpolated  Clause— Knowledge  of  Assured — Estof- 
PEL — Presumption— Construction. 

An  agent  of  the  company  in  Iowa  agreed  with  the  insured,  when  the 
application  for  insurance  was  signed,  "that  the  first  year's  premium  was  to 
be  paid  by  the  assured  upon  the  delivery  to  him  of  the  policies,  and  that 
the  contract  of  insurance  was  not  to  take  effect  until  the  policies  were 
delivered,"  and  one  of  the  conditions  of  the  application,  which  was  made 
a  part  of  the  policy,  was  **that  any  policy  which  may  be  issued  under  this 
application  shall  not  be  in  force  until  the  actual  payment  to  and  acceptance 
of  the  premium  by  said  company";  and  the  agent  of  the  company,  when 
he  tendered  the  policies  to  the  assured,  was  asked  by  him  if  the  policies 
were  as  represented,  and  if  they  insured  him  for  the  period  agreed  upon, 
namely,  13  months  from  that  date,  and  the  agent  replied  that  they  did  so 
Insure  him,  whereupon  the  assured  paid  the  premiums,  and  received  and 
put  away  the  policies,  without  reading  tiiem.  Without  the  knowledge  or 
consent  of  the  assured,  the  company  had  interpolated  into  the  policies  a 
clause  by  which  the  term  of  insurance,  instead  of  dating  from  the  payment 
of  the  premiums  and  the  delivery  of  the  policies  as  igreed  upon,  and  as 
provided  in  the  application  and  as  represented  by  the  agent  when  he 
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delivered  them,  was  made  to  begin  14  days  before  that  date,  thus  shorten- 
big  the  term  of  insurance  by  that  number  of  days.  Upon  these  facts,  hdd: 
<1)  That  the  assured  was  not  ''conclusively  presumed"  to  have  consented 
to  the  interpolated  clause  in  the  policies  by  merely  receiving  and  putting 
them  away  without  reading  them;  (2)  that  the  assured  was  not  estopped 
to  show  these  facts,  and  that  he  never  knew  or  assented  to  the  interpolated 
clause  shortening  the  term  of  insurance  from  that  agreed  upon  and  called 
for  by  the  stipulations  and  conditions  of  his  application;  (3)  that  when  the 
policies  were  delivered  the  assured  had  a  right  to  presume  that  the  term 
of  insurance  conformed  to  the  agreement  made  with  the  agent  and  the 
stipulations  and  conditions  of  his  application,  and  to  rest  confidently  la 
that  belief;  (4)  that  Hie  company  will  not  be  heard  to  say  that  the  assured 
was  guilty  of  culpable  negligence  in  placing  reliance  on  Its  agent's  assur- 
ance that  the  policies  conformed  to  their  agreement  and  the  stipulations 
of  the  application;  (5)  that  upon  the  facts  found  the  company  is  estopped 
to  set  up  the  interpolated  clause  as  a  defense  to  this  action;  (6)  that  the 
clause  secretly  Interpolated  into  the  policies  coiltradicts  and  is  inconsistent 
with  the  express  stipulations  of  the  application,  which  is  made  a  part  of 
the  policy,  and  that  under  the  settled  canon  for  the  construction  of  policlea 
of  insurance,  which  declares  that,  when  they  contain  contradictory,  con- 
fiicting,  or  inconsistent  provisions,  eifect  must  be  given  to  the  provisions 
most  favorable  to  the  insured,  the  interpolated  clause  in  the  policies  must 
be  disregarded,  and  the  policies  construed  according  to  the  stipulations  and 
conditions  of  the  Insured's  application,  which  was  made  part  of  the  policy. 
Per  Caldwell,  Circuit  Judge,  dissenting. 

la  Trial— Failure  to  Find  Facts— Epfbot. 

When  the  court  makes  a  special  finding  of  facts,  the  failure  to  find  any 
fact,  or  the  insufficient  finding  of  any  fact,  essential  to  support  the  judg- 
ment, is  fatal  to  it    Per  Caldwell,  Circuit  Judge,  dissenting. 

11,  Same— Statements  in  Findings  of  Fact— Conclusion  of  Law. 

A  statement  in  a  special  finding  of  fact  of  the  legal  eifect  of  a  document 
or  paper  which  is  neither  in  the  record,  nor  made  part  of  the  findings,  nor 
its  contents  anywhere  disclosed,  Is  not  a  finding  of  fact,  but  a  mere  conclu- 
sion of  law  upon  the  legal  effect  of  an  undisclosed  document,  and  of  no 
effect    Per  Caldwell,  Circuit  Judge,  dissenting. 

VL  Insurance  —  Forfeiture- Statutory  Notice— Findings— iNsuFPicrENcr. 
Under  the  New  York  statute  (Laws  1892,  c.  690,  art  2,  S  92),  the  for* 
feiture  of  a  policy  of  life  insurance  does  not  depend  upon  the  nonpayment 
of  premiums  according  to  the  terms  of  the  policy,  but  upon  their  nonpay* 
ment  after  the  notice  prescribed  by  the  statute  has  been  given.  The  require- 
ments of  this  statute  must  be  read  Into,  and  are  part  of,  the  policies  in 
suit  One  requirement  of  the  statute  is  that  notice  of  the  time  when  the 
premium  on  a  policy  will  be  due  shall  be  sent  to  the  assured  **at  least  15 
and  not  more  than  45  days  prior  to  the  day  when  the  same  is  payable"; 
and  the  giving  of  this  notice  is  a  condition  precedent  to  the  right  of  the 
company  to  declare  a  forfeiture  of  the  policy  for  the  nonpayment  of  the 
premium.  The  burden  of  proof  to  show  this  notice  was  given  rests  upon 
the  insurance  company.  The  insurance  company  alleged  In  its  answer  that 
it  did  give  the  required  notice  to  the  insured  *'at  least  15  and  not  more 
than  45  days"  before  the  premiums  were  due,  as  required  by  the  statute 
of  New  York.  This  allegation  of  the  answer  was  denied.  The  only  find- 
ing of  the  court  on  this  issue  was  "that  not  later  than  November  17,  1894, 
notice  was  sent  to  Frank  E.  McMaster  of  the  coming  due  of  the  premiums 
on  the  policies  issued  to  him  by  the  defendant  company,  in  accordance 
with  the  requirements  of  the  statutes  of  the  state  of  New  York."  Hdd: 
(1)  That  this  finding  did  not  show  a  compliance  with  the  statute,  and  that 
the  finding  "that  not  later  than  November  17,  1894,  notice  was  sent" 
did  not  show  that  the  notice  was  sent  '*at  least  15  and  not  more  than  45 
days"  prior  to  the  day  the  premiums  were  payable,  as  required  by  the 
statute,  and  hence  that  no  forfeiture  of  the  policies  could  be  declared;  (2) 
that  the  finding  that  the  contents  of  the  notice  sent  were  "in  accordance 
with  the  requirements  of  the  statute  of  the  state  of  New  York"  was  a  mete 
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legal  conclusion,  and  not  a  finding  of  fact  and  that  the  finding  should  have 
set  out  the  notice,  so  that  the  appellate  court  could  judge  of  Its  suffi- 
ciency.   Per  Giddwell,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

This  was  an  action  brought  by  the  plaintiff  hi  error,  Fred.  A.  McMaster, 
administrator  of  the  estate  of  Franlc  E.  McMaster,  deceased,  against  the  defend- 
ant in  error,  ihe  New  York:  Life  Insurance  Company,  upon  five  policies  of 
insurance,  of  $1,000  each,  upon  the  life  of  Frank  E.  McMaster.  The  defense 
was  that  the  Insurance  had  ceased  before  he  died,  on  January  18^  1895,  because 
he  had  failed  to  pay  the  annual  premiums  due  on  December  12,  1894.  The 
policies  were  dated  on  December  18,  1893,  and  contained  these  provisions: 
"This  contract  is  made  in  consideration  of  the  written  application  for  this  pol- 
icy, and  of  the  agreements,  statements,  and  warranties  thereof,  which  are 
hereby  made  a  part  of  this  contract,  and  in  further  consideration  of  the  sum 

of  twenty-one  dollars  and  cents,   to  be  paid  In  advance,  and  of  the 

payment  of  a  like  sum  on  the  twelfth  day  of  December  in  every  year  there- 
after during  the  continuance  of  this  policy.  ♦  ♦  ♦  If  any  premium  is  not 
thus  paid  on  or  before  the  day  when  due,  then  (except  as  hereinafter  otherwise 
provided)  this  policy  shall  become  void,  and  aU  payments  previously  made  shall 
remain  the  property  of  the  company.  After  this  policy  shall  have  been  in  force 
three  montlis,  a  grace  of  one  month  will  be  allowed  in  payment  of  subsequent 
premiums,  subject  to  an  interest  charge  of  5  per  cent,  per  annum  for  the  num- 
ber of  days  during  which  the  premium  remains  due  and  unpaid.''  The  appllca* 
tions  for  these  policies  were  in  writing,  and  were  dated  on  December  12, 
1893,  and  contained  this  agreement:  "I  do  hereby  agree  as  follows:  ♦  •  • 
(2)  That  inasmuch  as  only  the  officers  at  the  home  office  of  said  company,  in 
the  city  of  New  York,  have  authority  to  determine  whether  or  not  a  policy 
shall  issue  on  any  application,  and  as  they  act  on  the  written  statements  and 
representations  referred  to,  no  statements,  representations,  promises,  or  infor- 
mation made  or  given  by  or  to  the  person  soliciting  or  taking  this  application 
for  a  policy,  or  by  or  to  any  other  person,  shall  be  binding  on  said  company, 
or  In  any  manner  affect  its  rights,  unless  such  statements,  representations, 
promises,  or  information  be  reduced  to  writing,  and  presented  to  the  officers 
of  said  company,  at  the  home  office,  in  this  application."  After  the  applicant 
had  signed  the  applications,  the  agent  who  solicited  them  wrote  into  each  of 
them,  without  the  knowledge  of  the  applicant,  "Please  date  the  policy  same 
as  application;**  and  copies  of  the  applications,  containing  this  interlineation, 
were  attached  to  the  policies  which  were  delivered  to  the  insured  on  December 
26,  1893,  when  he  paid  his  first  annual  premiums.  He  died  on  January  18, 
1895,  and  the  only  question  in  the  case  was  whether  or  not  the  second  annual 
premiums,  which  he  never  paid,  became  due  before  December  18,  1894. 

The  court  below  tried  the  case  without  a  jury,  made  special  findings  of  the 
facts,  and  dismissed  the  action.  90  Fed.  40.  The  findings  of  facts,  so  far  as 
they  are  material  to  the  question  at  issue,  were  as  follows:  "(3)  That  in 
December,  1893,  F.  W.  Smith,  an  agent  for  the  New  York  Life  Insurance  Com- 
pany, residing  at  Sioux  City,  Iowa,  solicited  Frank  E.  McMaster  to  insure  his 
life  in  that  company,  and,  as  an  inducement  to  taking  the  insurance,  pressed 
upon  McMaster  the  provision  adopted  by  the  company,  and  set  forth  in  the 
circulars  issued  by  the  company,  and  printed  on  the  back  of  the  policies  issued 
by  the  company,  under  the  heading,  'Benefits  and  Provisions  Referred  to  in 
This  Policy,*  in  the  following  words:  *  After  this  policy  shall  have  been  in 
force  three  months,  a  grace  of  one  month  will  be  allowed  in  payment  of  subse- 
quent premiums,  subject  to  an  Interest  charge  of  five  per  cent,  per  annum  for 
the  number  of  days  during  which  the  premium  remains  due  and  unpaid.  Dur- 
ing said  month  of  grace  the  unpaid  premium,  with  Interest  as  above,  remains 
an  indebtedness  due  the  company,  and  in  the  event  of  death  during  the  said 
month  this  indebtedness  will  be  deducted  from  the  amount  of  the  insurance.* 
(4)  Relying  on  the  benefits  of  this  provision,  and  In  the  belief  that  if  he  ac- 
cepted a  policy  of  insurance  upon  his  life  from  the  New  York  Life  Insurance 
Company,  paying  the  premiums  thereon  annually,   the  company  could  not 
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assert  the  right  of  forfeitnre  until  thirteen  months  had  elapsed  since  the  last 
payment  of  the  annual  premium,  the  said  Frank  B.  McMaster  signed  an  appli- 
cation for  insurance  in  flaid  company,  dated  December  12,<  1893,  of  the  form 
which  is  made  part  of  the  policies  sued  on,  and  attached  to  the  petition;  the 
same  being  made  part  of  this  finding  of  facts.  (5)  In  the  application,  when 
signed  by  Frank  E.  McMaster,  it  was  provided  that  the  amount  of  insurance 
applied  for  was  the  sum  of  |5,000,  to  be  evidenced  by  five  policies,  for  $1,000 
each,  on  the  ordinary  life  table;  the  premiinn  to  be  payable  annually.  (6) 
There  now  appears  on  the  face  of  the  application,  interlined  in  ink,  the  words, 
'Please  date  policy  same  as  application.'  These  words  were  not  in  the  appli- 
cation when  it  was  signed  by  McMaster,  but  after  the  signing  thereof  they 
were  written  into  the  application  by  F.  W.  Smith,  the  agent  of  the  New  York 
Life  Insurance  Company,  without  the  knowledge  or  assent  of  Frank  E.  McMas- 
ter, and  were  so  written  in  by  the  agent  in  order  to  secure  to  the  agent  a 
bonus  which  the  company  allowed  to  agents  for  business  secured  during  the 
month  of  December,  1893;  and  it  does  not  appear  that  Frank  E.  McMaster 
ever  knew  that  these  words  had  been  written  into  the  application,  and  it 
affirmatively  appears  that  he  had  no  knowledge  thereof  when  the  application 
was  forwarded  to  the  home  office  of  the  company,  and  was  acted  on  by  the 
company.  (7)  By*  the  express  understanding  had  between  F.  W.  Smith,  the 
agent  of  the  New  York  Life  Insurance  Company,  and  Frank  E.  McMaster,  when 
the  application  for  insurance  was  signed  it  was  agreed  that  the  first  year's 
premium  was  to  be  paid  by  McMaster  upon  the  delivery  to  him  of  the  policies, 
and  that  the  contract  of  insuFance  was  not  to  take  efTect  until  the  policies  were 
delivered.  (8)  The  defendant  company,  at  its  home  office  in  New  York  City, 
upon  receipt  of  the  application,  determined  to  grant  the  insurance  applied  for, 
and  issued  five  policies,  each  for  the  sum  of  $1,000,  dated  December  18,  1893. 
and  reciting  on  the  face  thereof  that  the  annual  premium  on  each  policy  was 
$21,  and  forwarded  the  same  to  Its  agent,  F.  W.  Smith,  at  Sioux  City,  Iowa, 
for  delivery  to  Frank  E.  McMaster.  These  five  policies  are  in  the  form  of  the 
one  attached  to  the  petition  In  this  case,  which  is  hereby  made  part  of  this 
finding  of  fact,  and  each  policy  contains  the  recital:  This  contract  is  made  In 
consideration  of  the  written  application  for  this  policy,  and  of  the  agreements, 
statements,  and  warranties  thereof,  which  are  hereby  made  a  part  of  this  con- 
tract, and  in  further  consideration  of  the  sum  of  twenty-one  dollars  and 

cents,  to  be  paid  in  advance,  and  of  the  payment  of  a  like  sum  on  the  twelfth 
day  of  December  in  every  year  thereafter  during  the  continuance  of  this  pol- 
icy.' (9)  The  five  policies,  Inclosed  in  envelopes,  on  or  about  December  26, 
1893,  were  taken  by  F.  W.  Smith,  the  agent  of  the  defendant  company,  to 
the  office  of  Frank  E.  McMaster,  who  asked  the  agent  If  the  policies  were  as 
represented,  and  if  they  would  insure  him  for  the  period  of  13  months,  to 
which  the  agent  replied  that  they  did  so  insure  him;  and  thereupon  McMaster 
paid  the  agent  the  full  first  annual  premium,  or  the  sum  of  $21,  on  each  policy, 
and,  without  reading  the  policies,  he  received  them  and  placed  them  away. 
The  agent  did  not  in  any  way  attempt  to  prevent  McMaster  from  reading  the 
policies,  and  he  had  the  full  opportunity  for  reading  them,  but  In  fact  did  not 
read  them,  and  accepted  them  on  the  statement  of  the  agent  of  the  company, 
as  hereinabove  set  forth.  (10)  That  not  later  than  November  17,  1894,  notice 
was  sent  to  Frank  E.  McMaster  of  the  coming  due  of  the  premiums  on  the 
policies  issued  to  him  by  the  defendant  company.  In  accordance  v^ith  the  re- 
quirements of  the  statutes  of  the  state  of  New  York.  (11)  The  renewal  re- 
ceipts for  the  second  annual  premium  on  the  five  policies  held  by  Frank  E. 
McMaster  in  the  defendant  company  were  sent  for  collection  to  Mary  A.  Ball, 
at  Sioux  City,  Iowa,  who  on  the  11th  or  12th  day  of  December,  IS^,  called 
on  said  McMaster  for  payment  of  the  premiums  in  question.  At  that  time 
McMaster  declined  making  payment  thereon;  saying  that  he  had  seen  other 
policies  which  promised  better  results,  and  that  he  did  not  think  he  would 
renew  the  Insurance  in  the  defendant  company.  Miss  Ball  told  him  the  New 
York  contracts  had  some  nice  provisions,  like  thirty  days  of  grace  and  loans, 
and,  in  reply  to  an  inquiry  from  McMaster,  stated  that  his  policies  entitled  him 
to  the  month's  grace  in  the  payment  of  the  premiums,  and  that,  as  she  under- 
stood it,  the  grace  on  the  second  premium  would  expire  January  11th;  and 
McMaster  said,  if  he  concluded  to  keep  any  of  the  insurance,  he  would  call 
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and  pay  for  It  before  the  grace  expired.  (12)  That  in  November  or  December, 
189i,  Frank  B.  McMaster  was  examined  for  the  purpose  of  obtaining  life  tosup. 
ance  by  the  agents  of  the  Union  Central  Insurance  Company;  it  being  under- 
stood between  the  parties  that  the  policies  were  not  to  issue  until  in  January, 
1895,  and  it  being  the  purpose  of  McMaster  to  take  one  or  two  thousand  dol- 
lars insurance  in  the  Union  Central  Company  at  the  expiration  of  his  insurance 
in  the  defendant  company,  but  also  to  continue  part  of  the  policies  in  the  de- 
fendant company.  (13)  That  on  or  about  January  1^,  1895,  the  agent  of  the 
Union  Central  Company,  meeting  McMaster  on  the  street  in  Sioux  City,  told! 
him  the  policies  issued  by  the  Union  Central  Company  had  been  received,  and 
in  reply  McMaster  said:  'AU  right.  Just  hold  them.  There  is  no  hurry  about 
them.'  And  in  the  same  conversation  he  stated  that  he  had  other  insurance, 
referring  to  the  policies  in  the  defendant  company.  (14)  That  the  action  of 
Frank  E.  McMaster  shows,  and  the  court  so  finds  the  fact  to  be,  that  the 
said  McMaster  believed  that  the  policies  issued  to  him  by  the  defendant  com- 
pany would  conUnue  in  force  for  the  period  of  thirteen  months  from  the  date 
of  the  policies,  and  his  action  with  respect  to  the  policies  in  the  defendant 
company  and  the  proposed  insurance  in  the  Union  Central  Company  was  based 
upon  and  governed  by  this  belief  on  his  part."  The  only  error  assigned  is 
that  upon  these  facts  the  Judgment  should  have  been  for  the  plaintiff. 

Henry  J.  Taylor  and  F.  E.  Gill,  for  plaintiff  in  error. 
W.  E.  Odell,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  ease  as  above,  de- 
livered the  opinion  of  the  court. 

This  is  another  attempt  to  cause  prior  and  contemporaneous  parol 
statements  of  the  terms  and  legal  effect  of  written  agreements  to 
prevail  over  the  plain  stipulations  of  the  writings  themselves.  The 
argument  of  the  counsel  for  the  plaintiff  in  error,  when  reduced  to 
its  last  analysis,  is  that  because  in  the  parol  negotiations  which 
preceded  the  delivery  of  the  policies  in  suit  the  agent  of  the  insur- 
ance company  informed  the  deceased  that  his  policies  would  insure 
his  life  for  13  months  without  the  payment  of  the  second  annual 
premiums,  and  because  when  he  delivered  the  policies  to  him  he  told 
him  that  they  did  so  insure  him,  therefore  this  preliminary  informa- 
tion and  this  contemporaneous  statement  must  supersede  the  writ- 
ten contracts,  which  expressly  provide  that  the  policies  shall  cease 
to  be  binding  if  the  second  premiums  are  not  paid  by  January  12, 
1895, 12  months  and  17  days  after  the  policies  were  delivered.  This 
proposition,  as  it  affects  the  policies  in  this  case,  was  considered, 
and  our  decision  concerning  it  was  rendered,  in  a  suit  in  equity  to 
reform  these  policies,  which  is  reported  under  the  title  Insurance  Co. 
V.  McMaster,  57  U.  S.  App.  638,  30  C.  C.  A.  532,  87  Fed.  63;  and 
the  circuit  court  of  appeals  for  the  Sixth  circuit  has  since  rendered 
a  like  decision,  upon  a  similar  state  of  facts,  in  McConnell  v.  Society, 
34  C.  C.  A.  663,  92  Fed.  769.  The  views  expressed  in  our  opinion  ' 
in  the  former  suit  undoubtedly  met  the  approval  of  the  supreme 
court,  for  it  denied  an  application  to  issue  a  writ  of  certiorari  to  re- 
view our  decision.  171  U.  S*  687,  18  Sup.  Ct.  944.  Our  conclu- 
sion in  the  suit  in  equity  was  that  upon  the  facts  there  presented 
the  plaintiff  could  not  recover  upon  these  policies,  either  at  law  or 
in  equity.    The  facts  which  the  court  below  has  found  in  this  case 
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do  not  vary  from  those  presented  in  tlie  former  suit  so  materially 
as  to  warrant  a  different  conclusion  here.  The  only  notable  differ- 
ence is  that  it  appears  in  this  case,  as  it  did  not  in  that,  that,  at 
the  time  the  policies  were  delivered,  the  insured  "asked  the  agent 
if  the  policies  were  as  represented,  and  if  they  would  insure  him  for 
the  period  of  thirteen  months,  to  which  the  agent  replied  that  they 
did  so  insure  him,  and  thereupon  McMaster  paid  the  agent  the  full 
first  annual  premium  or  the  sum  of  twenty-one  dollars  on  each  policy, 
and,  without  reading  the  policies,  he  received  them  and  placed  then! 
away.  The  agent  did  not  in  any  way  attempt  to  prevent  McMas- 
ter from  reading  the  policies,  and  he  had  the  full  opportunity  for 
reading  them,  but  in  fact  did  not  read  them,  and  accepted  them  on 
the  statement  of  the  agent  of  the  company  as  hereinabove  set 
forth,'- — and  that  he  believed  that  the  policies  would  continue  in 
force  until  13  months  from  their  date,  which  was  December  18,  1893, 
although  they  plainly  stated  that  the  second  annual  premiums  would 
be  due  on  December  12,  1894;  that  there  was  only  one  month's 
grace  thereafter]  that  the  policies  would  cease  to  insure  his  life  if 
those  premiums  were  not  paid  within  that  time;  and  although  on 
December  11  or  December  12,  1894,  the  collector  of  the  company 
called  on  the  deceased  for  these  premiums,  he  declined  to  pay  them, 
and  said  he  did  not  think  he  would  renew  the  insurance;  and  she 
told  him  that  he  was'  entitled  to  one  month's  grace,  and  that,  as 
she  understood  it,  the  grace  on  the  second  premiums  would  expire 
on  January  11,  1895.  It  will  be  borne  in  mind  that  the  policies  pro- 
vided that  the  annual  premiums  should  be  paid  on  December  12th; 
that  they  gave  one  month's  grace;  that  they  were  dated  on  De- 
cember 18,  1893;  that  they  were  delivered  and  the  first  premiums 
were  paid  on  December  26, 1893;  and  that  the  insured  died  on  Janu- 
ary 18,  1895, — six  days  after  the  policies  had  expired  according  to 
their  terms.  It  is  also  worthy  of  note  that  the  statement  made  at 
the  time  the  policies  were  delivered  was  not  a  representation  of 
any  words  or  terms  which  the  contracts  contained,  but  a  mere  state- 
ment of  the  legal  effect  of  the  policies. 

The  only  question  which  this  new  fact  that  this  statement  was 
made  when  the  policies  were  delivered  presents  is  whether  oral  state- 
ments made  by  one  of  the  parties  to  a  written  contract  to  the  other 
at  the  time  of  its  delivery,  respecting  its  terms,  and  their  legal  ef- 
fect, or  the  written  terms  themselves,  constitute  the  agreement, 
and  that  question  has  been  repeatedly  answered  by  the  supreme 
court  and  by  this  court.  In  Thompson  v.  Insurance  Co.,  104  II.  S. 
252,  259,  26  L.  Ed.  765,  the  policy  provided  that  it  should  be  void 
on  the  nonpayment  of  the  note  taken  for  the  premium;  and  the 
supreme  court  held  that  a  plea  that  a  parol  agreement  was  made, 
at  the  time  of  the  giving  and  accepting  of  the  policy,  that  the  policy 
should  not  become  void  for  the  nonpayment  of  the  note,  but  should 
only  be  voidable  at  the  election  of  the  company,  was  bad.  Mr.  Jus- 
tice Bradley  said: 

"An  insurance  company  may  waive  a  forfeiture,  or  may  agree  not  to  enforce 
a  forfeiture;  but  a  parol  agreement,  made  at  the  time  of  issuing  a  policy,  con- 
tradicting the  terms  of  the  policy  itself,  like  any  other  parol  agreement  incoa- 
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Bistent  with  a  written  Instrument  made  contemporary  therewith,  is  void,  and 
cannot  be  set  up  to  contraaict  the  writing." 

In  Insurance  Co.  v.  Henderson,  32  U.  S.  App.  536,  543,  547,  16  C. 
C.  A.  390,  393,  395,  69  Fed.  762,  766,  768,  the  agent  of  the  company 
told  the  insured  when  he  delivered  the  policy  that,  "if  any  one  killed 
him  while  he  was  going  to  and  from  the  city,  the  policy  would  cover 
him,"  but  the  policy  expressly  excepted  "intentional  injuries  inflicted 
by  the  insured  or  any  other  person."  The  insured  was  shot  from 
ambush,  and  this  court  held,  in  a  suit  in  equity  to  reform  the  policy, 
that  the  bill  must  be  dismissed,  and  declared  the  law  to  be  that: 

''Where  the  class  of  risks  intended  to  be  insured  against  is  clearly  described 
in  the  policy,  and  the  assured  has  a  full  and  fair  opportunity  to  read  the  instru- 
ment, the  company  will  not  be  bound  by  representations  made  by  its  agent,  in 
good  faith,  that  the  policy  covers  rlslts  that  are  not  in  fact  within  its  provi- 
sions." 

In  Green  v.  Kailway  Co.,  35  0.  C.  A.  68,  92  Fed.  873,  877,  the  plain- 
tiff iiad  signed  a  final  receipt  and  release  of  all  his  claims  under  a 
certain  contract,  before  that  contract  was  completed,  in  reliance  upon 
the  statement  of  the  engineer  of  the  railroad  company,  which  was 
made  at  the  time  he  signed  the  release,  that  it  covered  nothing  but 
the  work  already  completed.  When,  however,  he  sued  the  company 
for  damages  for  its  refusal  to  permit  him  to  complete  his  contract, 
this  court  held  that  the  oral  statement  was  incompetent  evidence, 
and  that  the  final  release  had  discharged  the  corporation  from  all 
liability.  We  adhere  to  the  conclusion  which  we  reached  upon  this 
question  after  a  review  of  these  and  many  other  authorities  in  the 
suit  in  equity.  Insurance  Co.  v.  McMaster,  87  Fed.  63,  69-72,  30 
C.  C.  A.  532,  57  U.  S.  App.  638.    We  there  said: 

*'T]iis  proposition  is  founded  in  reason,  and  sustained  by  the  authorities,  and 
it  should  be  deemed  to  be  the  settled  law  of  the  land:  No  representation,  prom- 
ise, or  agreement  made,  or  opinion  expressed,  in  the  previous  parol  negotia- 
tions, as  to  the  terms  or  legal  effect  of  the  resulting  written  agreement,  can 
be  permitted  to  prevail,  either  at  law  or  in  equity,  over  the  plain  provisions 
and  Just  interpretation  of  the  contract,  in  the  absence  of  some  artifice  or  fraud 
which  concealed  its  terms,  and  prevented  the  complainant  from  reading  it. 
Laclede  Fire-Briclt  Mfg.  Co.  v.  Hartford  Steam-Boiler  Inspection  &  Ins.  Co., 
19  U.  S.  App.  510,  513,  520,  9  C.  C.  A.  1,  3,  8,  60  Fed.  351,  353,  358;  Insurance 
Oo.  V.  Henderson,  32  U.  S.  App.  536,  540,  543,  547,  16  C.  C.  A.  390,  391,  393. 
396,  and  69  Fed.  762,  764,  766;  Thompson  v.  Insurance  Co.,  104  U.  S.  252,  259, 
26  L.  Ed.  765;  Insurance  Co.  v.  Mowry,  96  U.  S.  544,  547,  24  L.  Ed.  674;  Assur- 
ance Co.  V.  Norwood,  57  Kan.  610,  611,  613,  47  Pac.  529-532;  Association 
V.  Kryder,  5  Ind.  App.  430,  435,  31  N.  E.  851;  Union  Nat.  Bank  v.  German 
Ins.  Co.,  18  C.  C.  A.  203,  71  Fed.  473;  Casualty  Co.  v.  Teter,  136  Ind.  672, 
673,  676,  679,  36  N.  B.  283;  Burt  v.  Bowles,  69  Ind.  1;  Clodfelter  v.  Hulett, 
72  Ind.  137;  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  WaU.  276,  290,  19 
L.  Ed.  349;  Insurance  Co.  v.  Lyman,  15  Wall.  664,  21  L.  Ed.  246;  Pearson  v. 
Carson,  69  Mo;  550;  Insurance  Co.  v.  Neiberger,  74  Mo.  167;  Lewis  v.  Insur- 
ance Co.,  39  Conn.  100." 

Nor  is  it  any  excuse  for  a  party  who  has  an  opportunity  to  read 
or  to  know  the  contents  of  his  agreement,  or  any  ground  for  an 
abrogation  or  modification  of  it,  that  he  relied  upon  the  statement  or 
interpretation  of  it  given  by  the  other  party  to  the  contract,  and 
failed  to  read  it.  The  very  purpose  of  a  written  agreement  is  to 
supersede  testimony  of  its  terms^  and  to  shut  out  the  uncertainties 
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that  arise  from  the  failing  memories  and  changing  interests  of  living 
witnesses.  Under  the  law  the  writing  is  the  highest  evidence  of 
the  subject,  the  extent,  and  the  manner  of  the  contracting.  If 
written  agreements  may  be  swept  away  and  disregarded  at  will  by 
the  parties  to  them,  upon  simple  proof  that  they  did  not  read  them, 
and  that  the  other  parties  to  them  told  them  when  they  were  made 
that  they  contained  terms  different,  or  had  legal  effects  variant  from 
their  actual  terms  and  effects,  then  the  functions  of  written  con- 
tracts are  gone,  and  the  salutary  rule  that  they  must  prevail  over 
prior  and  contemporaneous  verbal  negotiations,  arrangements,  and 
representations  as  to  their  contents  and  effects  is  subverted.  The 
argument  that  a  false  statement  of  the  contents  or  effect  of  a  con- 
tract to  one  who  has  possession  of  it,  and  is  about  to  accept  or 
make  it,  constitutes  a  fraud  which  will  avoid  the  written  agree- 
ment, and  estop  the  party  who  makes  the  statement  from  denying 
its  truth,  is  conclusively  answered  by  the  unanimous  opinion  of  the 
supreme  court  in  Insurance  Co.  v,  Mowry,  96  U.  S.  544,  547,  24  L. 
Ed.  674.    That  court  said: 

"The  doctrine  of  estoppel  Is  applied  with  respect  to  representations  of  a 
party,  to  prevent  their  operating  as  a  fraud  upon  one  who  has  been  led  to  rely 
upon  them.  They  would  have  that  effect  If  a  party  who,  by  his  statements  aa 
to  matters  of  fact,  or  as  to  his  intended  abandonment  of  existing  rights,  had 
designedly  Induced  another  to  change  his  conduct  or  alter  his  condition  in 
reliance  upon  them,  could  be  permitted  to  deny  the  truth  of  his  statements, 
or  enforce  his  rights  against  his  declared  Intention  of  abandonment.  But  the 
doctrine  has  no  place  for  application  when  the  statement  relates  to  rights 
depending  upon  contracts  yet  to  be  made,  to  which  the  person  complaining 
is  to  be  a  party.  He  has  it  in  his  power  in  such  cases  to  guard  in  advance 
against  any  consequences  of  a  subsequent  change  of  intention  or  conduct  by 
the  person  with  whom  he  is  dealing.  For  compliance  with  arrangements  re- 
specting future  transactions,  parties  must  provide  by  stipulations  In  their  agree- 
ments when  reduced  to  writing.  The  doctrine,  carried  to  the  extent  for  which 
the  assured  contends  In  this  case,  would  subvert  the  salutary  rule  that  the  writ- 
ten contract  must  prevail  over  previous  verbal  agreements,  and  open  the  door 
to  aU  the  evils  which  that  rule  was  intended  to  prevent  White  v.  Ashton, 
51  N.  Y.  280;  Bigelow,  Estop.  437--i41;  White  v.  Walker,  31  El.  422;  Faxton 
V.  Faxon,  28  Mich.  159." 

The  statement  of  the  terms  or  eifect  of  a  written  agreement  which 
one  has  in  his  hands  and  is  about  to  make,  and  which  he  may  re&d 
at  his  will,  is  not  calculated  to  deceive,  and  is  not  an  artifice  or  a 
fraud  that  will  excuse  his  ignorance  of  its  contents,  because  he  has 
the  patent  means  to  verify  the  averment  at  his  conmiand.  It  is  the 
written  contract  itself,  and  not  any  one's  statement  of  its  contents 
or  of  its  effect,  which  binds  the  parties,  and  the  law  charges  every 
party  to  an  agreement  with  knowledge  of  this  fact.  In  view  of  it, 
it  is  the  duty  of  every  man  to  see  to  it  that  every  writing  he  signs 
or  receives  fairly  and  fully  expresses  his  contract.  He  owes  this  duty 
to  the  other  party  to  the  contract,  who  generally  acts,  and  often 
changes  his  position,  in  reliance  upon  it;  and  he  owes  it  to  the 
public,  which,  as  a  matter  of  policy,  treats  the  writing  as  proof 
of  the  terms  of  the  agreement.  If  he  fails  to  discharge  this  duty, — 
if  he  fails  to  read  his  contract, — ^his  ignorance  of  its  contents  is 
the  result  of  his  own  negligence;  and,  in  the  absence  of  fraud  or 
mutual  mistake,  he  is  thereby  estopped  from  showing  that  its  terms 
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are  other  than  those  expressed  by  the  writing,  Kailway  Co.  v.  Belli- 
with,  55  U.  S.  App.  113,  119,  28  C.  C.  A.  358,  361,  83  Fed.  437,  440; 
Green  v.  Railway  Co.,  35  C.  C  A.  68,  92  Fed.  873,  876.  Insurance 
policies  do  not  constitute  exceptions  to  this  rule.  Insurance  Co.  v. 
Henderson,  32  U.  S.  App.  536,  540,  16  C.  C.  A,  390,  393,  395,  69 
Fed.  762,  766,  768;  Morrison  v.  Insurance  Co.,  69  Tex.  353,  359,  6 
S.  W.  605;  Quinlan  v.  Insurance  Co.,  133  N.  Y.  356,  365,  31  N.  E.  31; 
Wilcox  V.  Insurance  Co.,  85  Wis.  193,  55  N.  W.  188;  Fuller  v.  Insur- 
ance Co.,  36  Wis.  599,  604;  Herbst  v.  Lowe,  65  Wis.  316,  26  N.  W. 
751;  Hankins  v.  Insurance  Co.,  70  Wis.  1,  2,  35  N..W.  34;  Hern- 
don  V.  Triple  Alliance,  45  Mo.  App.  426,  432;  Palmer  v.  Insur- 
ance Co.,  31  Mo.  App.  467,  472;  Insurance  Co.  v.  Yates,  28  Grat. 
585,  593;  Ryan  v.  Insurance  Co.,  41  Conn.  168,  172;  Barrett  v. 
Insurance  Co.,  7  Cush.  175,  181;  Holmes  v.  Insurance  Co.,  10  Mete. 
(Mass.)  211,  216;  Insurance  Co.  v.  Swank,  12  Ins.  Law  J.  625,  627; 
Insurance  Co.  v.  Hodgkins,  66  Me.  109,  112;  Insurance  Co.  v.  Nei- 
berger,  74  Mo.  167,  173;  Beach,  Ins.  (1895)  §  414,  and  cases  cited. 
The  statement  of  the  legal  effect  of  the  policies  made  by  the  agent 
of  the  insurance  company  when  they  were  delivered  does  not  abro- 
gate or  modify  the  terms  or  the  meaning  of  the  .contracts.  Nor 
can  his  prior  statement  to  the  same  effect,  made  14  days  before, 
when  the  applications  were  signed,  or  his  interlineation  in  the  ap- 
plications of  the  request  to  date  the  policies  the  same  as  the  ap- 
plications, after  McMaster  had  signed  them,  and  without  his  knowl- 
edge, have  any  greater  effect.  The  reasons  for  this  decision  are 
stated  in  our  opinion  in  the  equity  suit.  The  findings  in  the  case 
at  bar  make  still  clearer  the  conclusion  at  which  we  arrived  in 
that  case,  that  prior  to  the  delivery  and  acceptance  of  the  policies 
there  was  no  contract,  and  no  intention  to  contract,  to  insure  Mc- 
Master otherwise  than  by  policies  made  and  delivered  upon  the 
simultaneous  payment  of  the  premiums;  for  one  of  the  findings  of 
the  court  below  is  that  when  the  application  was  made  "it  was 
agreed  that  the  first  year's  premium  was  to  be  paid  by  McMaster 
upon  the  delivery  to  him  of  the  policies,  and  that  the  contract  of 
insurance  was  not  to  take  effect  until  the  policies  were  delivered." 
An  ingenious  argument  for  the  modification  of  the  policies  has 
been  constructed  by  counsel  for  the  plaintiff  in  error  on  the  as- 
sumption that  when  the  applications  were  made  there  was  an  agree- 
ment to  insure  on  the  part  of  the  company,  and  a  contract  to  pay 
the  first  premiums  on  the  part  of  the  insured.  The  assmnption  is 
unsupported  by  the  facts  of  the  case.  The  only  finding  upon  the 
subject  is  that  which  we  have  quoted.  But  this  finding  must  be 
read  in  connection  with  the  application,  which  was  made  a  part 
of  the  findings,  and  in  the  light  of  the  custom  of  life  insurance  com- 
panies to  make  no  contracts  to  insure  except  by  means  of  written 
policies,  and  upon  the  actual  payment  of  premiums.  The  applica- 
tion contains  this  provision :  "I  do  hereby  agree  as  follows :  ♦  ♦  ♦ 
(2)  That  inasmuch  as  only  the  officers  at  the  home  office  of  said 
company,  in  the  city  of  New  York,  have  autnority  to  determine 
whether  or  not  a  policy  shall  issue  on  any  application,  and  as  they 
act  on  the  written  statements  and  representations  referred  to," 
99F.— «5 
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etc., — ^from  which  it  clearly  appears  that  the  delivery  of  the  policies 
and  the  payment  of  the  premiums  were  conditioned — ^First,  upon 
the  acceptance  of  the  applications  by  the  officers  of  the  company 
at  the  home  office,  and  the  issue  of  the  policies;  and,  second,  upon 
the  acceptance  of  those  policies  by  the  applicant  when  they  were 
written.  Moreover,  there  is  no  finding  that  the  insurance  company 
ever  agreed  to  issue  any  policies  or  to  insure  the  life  of  McMaster 
in  any  way  when  the  applications  were  signed,  or  at  any  time  be- 
fore the  policies  were  delivered.  There  was  therefore  no  considera- 
tion for  any  agreement  by  McMaster  to  pay  the  premiums,  and 
no  binding  contract  on  his  part  to  do  so,  or  on  the  part  of  the  com- 
pany to  issue  any  policies  or  to  insure  his  life  until  the  policies  were 
actually  delivered  and  the  first  premiums  were  paid.  Prior  to  that 
time  the  company  was  free  to  reject  the  applications,  the  insured 
was  free  to  reject  the  policies,  and  the  whole  subject  and  the  entire 
extent  of  the  agreement  found  by  the  court  is  limited  to  the  time 
when  the  premiums  should  be  paid,  and  when  the  insurance  should 
take  effect,  if  the  company  should  subsequently  conclude  to  accept 
the  applications  and  to  issue  the  policies,  and  if  McMaster  should 
decide  to  accept  them  when  written.  This  agreement  is  in  accord 
with  the  customary  course  of  the  conduct  of  life  insurance.  The 
almost  universal  custom  of  that  business  is  for  the  companies  to 
make  no  contract  and  to  incur  no  liability  to  insure  the  life  of  any 
man  until  a  premium  has  been  paid  and  a  policy  has  been  delivered. 
Society  v.  McElroy,  49  U.  S,  App.  548,  561,  28  0.  C.  A.  365,  372, 
83  Fed,  631,  638;  Kendall's  Adm'r  v.  Insurance  Co.,  10  U.  S.  App. 
256,  263,  2  a  a  A.  459,  461,  51  Fed.  689,  691;  Heiman  v.  Insur- 
ance Co.,  17  Minn.  153,  157  (Gil.  127);  Markey  v.  Insurance  Co., 
103  Mass.  78;  Hoyt  v.  Insurance  Co.,  98  Mass.  539,  543;  Markey 
V.  Insurance  Co.,  118  Mass.  178,  194;  1  May,  Ins.  (3d  Ed.)  §  56. 

There  was  therefore  no  contract  of  insurance  until  the  policies 
were  delivered  to  and  accepted  by  McMaster.  The  applications 
were  nothing  but  a  proposition  to  take  insurance.  They  were  not 
contracts,  but  mere  requests  for,  or  a  proposition  to  take,  policies. 
The  company  was  Hot  bound  to  grant  these  requests  or  to  accept 
the  proposition.  It  had  the  right  to  reject  them  in  toto,  or  to  re- 
ject some  parts  of  them  and  to  make  a  counter  proposition.  It  took 
the  latter  course.  It  rejected  some  parts  of  the  applicant's  proposi- 
tion, and  made  a  counter  proposition.  It  proposed,  by  the  five  poli- 
cies it  sent  to  the  deceased,  to  insure  him  on  the  tenns  written 
therein.  But  these  policies  were  nothing  but  a  proposition  to  in- 
sure, up  to  the  time  when  McMaster  accepted  them  and  paid  the 
first  annual  premiums.  The  proposition  which  these  policies  con- 
tained was  clearly  expressed,  and  its  meaning  was  plain.  The  law, 
as  we  have  seen,  charged  McMaster  with  knowledge  of  their  terms, 
and,  when  he  accepted  them,  estopped  him  from  disputing  these 
terms  on  the  ground  that  he  had  not  read  them,  because  the  policies 
were  placed  in  his  hands,  and  his  failure  to  read  them  was  his  own 
negligence.  On  December  26,  1893,  he  accepted  the  policies  and 
paid  the  first  annual  premiums.  Then,  for  the  first  time,  contracts 
to  insure  his  life  were  made,  and  they  were  that  the  company  would 
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insare  it  as  long  as  he  paid  his  annual  premiums  within  one  month 
of  December  12th  in  each  year.  This  brief  review  of  the  course  and 
effect  of  the  negotiations  which  preceded  the  acceptance  of  the  poli- 
cies shows  how  baseless  is  the  claim  that  the  statement  of  the 
agent  when  the  policies  were  made,  and  his  interlineation  of  the 
request  to  date  the  policies  the  same  as  the  application,  can  either 
contradict  or  modify  the  written  agreements.  It  is  true  that  there 
is  a  rule  of  law  that  a  company  may  be  estopped  from  defeating  a 
policy,  when  its  agent  has  written  into  the  application  of  the  in- 
sured, without  his  knowledge,  a  false  statement  of  a  material  fact 
which  conditions  the  insurance.  Laclede  Fire-Brick  Mfg.  Co.  v. 
Hartford  Steam-Boiler  Inspection  &  Ins.  Co.,  19  U.  S.  App.  510,  521, 
9  C.  C.  A.  1,  8,  60  Fed.  351,  358,  359;  Insurance  Co.  v.  Bobison, 
19  U.  S.  App.  266,  7  C.  C.  A.  444,  58  Fed.  723,  22  L.  R.  A.  325; 
Insurance  Co.  v.  Russell,  40  U.  S.  App.  530,  553,  23  C.  C.  A.  43,  54, 
77  Fed.  94,  106;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  225,  20 
L.  Ed.  617;  Insurance  Co.  v.  Mahone,  21  Wall.  152,  22  L.  Ed.  593; 
Insurance  Co.  v.  Snowden,  12  U.  S.  App.  704,  7  C.  C.  A.  264,  58  Fed. 
342;  Kausal  v.  Association,  31  Minn.  17,  21,  16  N.  W.  430;  Deitz 
V.  Insurance  Co.,  31  W.  Va.  851,  8  S.  E.  616.  But  this  rule  has 
no  application  to  the  interlineation  made  by  the  agent  in  this  case, 
because  the  request  he  wrote  into  the  application  misstated  no  fact 
which  conditioned  the  insurance,  but  related  solely  to  one  of  the 
terms  of  the  contract,  which  was  still  the  subject  of  negotiation, 
and  concerning  which  each  party  had  every  opportunity  after  the 
interlineation  was  made  to  protect  himself  when  the  policies  were 
presented  for  acceptance.  The  interlined  request  was  immaterial, 
because  it  was  not  complied  with  by  the  company,  and  the  policies 
do  not  rest  upon  it,  because  it  did  not  relate  to  a  fact  which  condi- 
tioned the  insurance,  but  to  a  term  of  the  policies  which  then  was, 
and  continued  to  be,  the  subject  of  negotiations,  and  because  the 
company  had  the  right,  regardless  of  the  request,  to  date  the  poli- 
cies, which  it  tendered  in  its  counter  proposition,  when,  and  to  write 
them  on  such  terms  as,  it  saw  fit,  and  the  deceased  had  an  equal 
right  to  reject  them  when  they  were  offered  to  him.  The  statement 
of  the  agent  to  McMaster  when  the  applications  were  signed  that 
the  policies  would  insure  him  for  13  months  for  only  one  premium, 
his  interlineation  of  the  request  in  the  applications,  and  all  the 
acts  and  negotiations  before  the  policies  were  accepted,  were  alike 
immaterial,  because  they  were  merged  in  the  written  policies.  The 
amount  of  the  insurance,  the  amount  of  the  premiums,  the  times 
when  they  should  be  paid,  the  time  the  insurance  should  continue, 
were  all  expressed  there  for  the  very  purpose  of  avoiding  any  ques- 
tion respecting  them,  and  the  previous  negotiations  were  incompe- 
tent to  contraSict  or  modify  the  terms  of  the  policies.  "The  writ- 
ing must,  on  familiar  principles,  be  held  to  embody  the  entire  con- 
tract obligations  of  the  parties,  and  all  negotiations  and  colloquies 
of  the  parties  preceding  the  execution  of  the  writing  were  imma- 
teriaL"  Hotel  Co.  v.  Wharton,  49  U.  S.  App.  108,  112,  24  C.  C.  A. 
441,  443,  79  Fed.  43,  45;  Insurance  Co.  v.  Lyman,  15  Wall.  664, 
669,  21  L.  Ed,  246;  Insurance  Co.  v.  Mowry,  96  U.  S.  544,  541,  24 
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L.  Ed.  674,;  Insurance  Co.  t.  McMaster,  30  C.  C.  A.  532,  539,  540, 
87  Fed.  63,  69,  71,  and  cases  there  cited. 

It  is  earnestly  contended,  however,  that,  if  the  preyious  parol 
negotiations  and  the  representation  of  the  legal  effect  of  the  policies 
do  not  modify  them,  still  they  are  ambiguous,  and  the  familiar  rules 
of  construction,  that  contracts  of  doubtful  meaning  should  be  con- 
strued more  strongly  against  their  framers,  and  that  the  interpre- 
tation given  them  by  the  parties  should  prevail,  are  invoked  to  ex- 
tend the  life  of  these  policies  beyond  the  limit  fixed  by  their  terms. 
Rules  of  construction  are  valuable  aids  in  the  interpretation  of  am- 
biguous expressions,  inconsistent  provisions,  and  terms  of  doubtful 
meaning,  in  agreements;  but  they  serve  only  to  befog  and  mislead 
the  judgment,  to  defeat  the  intentions  of  the  parties,  to  destroy 
the  contracts  they  actually  make,  and  to  make  those  for  them  to 
which  they  never  consented,  when  they  are  applied  to  agreements 
whose  terms  are  plain  and  whose  meaning  is  clear.  They  aid  in 
the  interpretation  of  ambiguous  contracts,  but  they  must  not  be 
permitted  to  abrogate  or  modify  those  that  are  clear  and  certain. 
'When  the  language  of  an  agreement  is  plain,  it  must  be  held  to 
mean  what  it  expresses,  and  no  room  is  left  for  construction.  Green 
V.  Railway  Co.,  35  C.  C.  A.  68,  92  Fed.  873,  880;  Knox  Co.  v.  Morton, 
32  U.  S.  App.  513,  516,  15  C.  0.  A.  671,  673,  68  Fed.  787,  789;  U. 
S.  V.  Fisher,  2  Cranch,  358,  399,  2  L.  Ed.  304;  Railway  Co.  v.  Phelps, 
137  U.  S.  52a,  536,  11  Sup.  Ct.  168,  34  L.  Ed.  767;  Bedsworth  v. 
Bowman,  104  Mo.  44,  49,  15  S.  W.  990;  Warren  v.  Paving  Co.,  115 
Mo.  572,  576,  22  S.  W.  490;  Davenport  v.  City  of  Hannibal,  120 
Mo.  150,  25  S.  W.  364.  Before  we  resort  to  rules  of  construction, 
let  us  see  if  there  is  any  real  ambiguity  in  the  expressions,  or  doubt 
of  the  meaning,  of  these  policies.  It  is  said  that  the  applications 
are  parts  of  the  contracts;  that  they  declare  that  the  premiums 
are  payable  annually;  that  the  first  premiums  were  not  paid,  and 
the  policies  did  not  take  effect,  until  December  26,  1893;  that  con- 
sequently the  second  annual  premiums  would  not  be  due  under 
the  applications  until  December  26,  1894;  and  that  this  conclusion 
is  inconsistent  with  the  provision  of  the  policies  that  the  second 
premiums  should  become  due  on  December  12th  in  each  year.  The 
argument  seems  to  us  more  specious  than  sound.  The  applications 
did  not  become  parts  of  the  contracts  until  the  contracts  were 
made.  They  were  not  made  until  December  26,  1893,  when  Mc- 
Master accepted  the  policies  and  paid  his  first  premiums.  It  is  a 
custom  so  universal,  that  it  is  within  the  knowledge  of  all  men 
who  have  the  slightest  acquaintance  with  the  business  of  life  in- 
surance, to  date  the  policies  and  to  fix  the  day  of  the  payment  of 
the  annual  premiums  earlier  in  the  month  than  the  day  of  the  month 
upon  which  the  policies  happen  to  be  accepted  and  the  first  pre- 
miums happen  to  be  paid,  bi^cause  the  policies  are  issued  and  dated 
at  the  home  office  of  the  company,  and  some  days  usually  intervene 
between  that  time  and  the  date  of  their  delivery  to,  and  acceptance 
by,  the  insured.  There  was  therefore  nothing  unusual  or  extraordi- 
nary in  the  fact  that  the  annual  due  date  of  the  premiums  was  some- 
what earlier  in  the  month  of  December  than  the  day  in^at  month 
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in  which  the  policies  were  delivered  to  McMaster.  Kor  was  the  dif- 
ference between  policies^  the  due  date  of  whose  annual  premiums 
was  on  December  12th,  and  policies  the  due  date  of  whose  premiums 
was  on  December  26th,  very  striking  or  important  when  the  con- 
tracts were  made,  and  when  both  parties  expected  the  premiums  to 
be  paid  according  to  their  terms.  The  policies  offered  an  extension 
of  time  of  payment  for  1  month  in  consideration  of  interest  at  the 
rate  of  5  per  cent  per  annum,  and  that  interest  on  the  premiums 
on  these  policies  for  the  18  days  between  December  12th  and  De- 
cember 26th  amounts  to  only  26  cents  in  each  year.  Thus,  it  will 
be  seen  that  the  difference  between  the  due  date  of  the  premiums 
and  the  date  of  the  delivery  of  the  policies  was  not  extraordinary, 
and  the  difference  between  an  annual  due  date  of  December  12th 
and  one  of  December  26th  was  not  crucial  when  the  contracts  were 
made,  although  now,  through  the  failure  of  the  insured  to  comply 
with  the  terms  of  his  contracts,  it  has  become  grave.  Turn  now 
to  the  contracts.  They  consist  of  the  applications  and  the  policies, 
and  these  must  be  read  together.  The  applications  provide  that  the 
premiums  shall  be  paid  annually,  or  once  in  each  year;  but  they 
do  not  provide  on  what  day  in  each  year  they  shall  be  paid,  and 
they  are  dated  on  December  12,  1893.  The  policies  are  dated  on 
December  18,  1893,  and  they  read  that  they  are  made  in  considera- 
tion of  the  applications,  "and  in  further  consideration  of  the  sum 
of  twenty-one  dollars,  to  be  paid  in  advance,  and  of  the  payment 
of  a  like  sum  on  the  twelfth  day  of  December  in  each  year  there- 
after during  the  continuance  of  this  policy,''  and  that  if  the  premi- 
ums are  not  paid  within  one  month  after  December  12th  in  any 
year,  the  insurance  shall  cease.  The  words  which  we  have  quoted, 
which  fix  the  dates  when  the  premiums  fall  due,  are  not  tucked 
away  on  the  backs  of  the  policies,  but  are  written  in  plain  terms 
upon  their  faces  where  a  cursory  reading  would  be  certain  to  dis- 
close them.  The  word  "annually,"  which  the  applications  contain, 
signifies  once  in  a  year,  but  it  does  not  signify  at  what  time  in  the 
year,  and  it  is  by  no  means  inconsistent  with  a  stipulation  in  the 
same  instrument  which  fixes  that  time.  Leases,  promissory  notes, 
mortgages,  and  many  other  contracts  of  like  character,  provide  for 
the  payment  of  interest  and  installments  of  various  kinds  annually, 
and  also  name  the  day  in  the  years  in  which  they  shall  be  paid. 
One  could  not  successfully  maintain  that  these  stipulations,  or  the 
mere  fact  that  the  first  installments  were  not  paid  until  some  days 
after  they  were  due  by  the  terms  of  the  agreements,  could  create 
any  inconsistency  or  ambiguity  in  the  terms,  or  any  doubt  of  the 
meaning,  of  such  agreements.  The  policies  and  applications,  when 
read  together,  are  of  the  same  character.  They  provide  simply  that 
the  premiums  shall  be  paid  annually  on  the  12th  day  of  December 
in  each  year,  and  that,  if  they  are  not  so  paid  within  one  month 
after  they  are  due,  the  insurance  shall  cease.  To  our  minds,  these 
provisions  present  no  inconsistency,  no  ambiguity,  no  doubt  of  their 
meaning,  and  no  basis  for  the  application  of  rules  of  construction. 
The  terms  of  the  policies  are  clear,  and  their  meaning  is  certain. 
Another  position  of  counsel  for  the  plaintiff  in  error  is  that4his      j 
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jadgment  should  be  reversed  because  the  service  of  the  notice  of  the 
amount  of  the  second  annual  premiums,  of  the  date  when  they  fell 
due,  and  of  the  effect  of  a  failure  to  pay  them,  was  not  well  pleaded, 
under  the  law  of  the  state  of  New  York  upon  this  subject,  which 
was  made  a  part  of  the  policies.  But  the  question  is  not  here  for 
our  consideration.  The  service  of  the  notice  was  clearly  averred, 
whether  with  such  accuracy  and  particularity  that  the  plea  would 
have  been  impervious  to  a  demurrer  it  is  not  necessary  to  inquire, 
because  this  pleading  was  not  challenged  below,  and  the  court 
heard  the  evidence  upon  this  subject  without  objection,  and  found 
that  the  notice  was  sent  "in  accordance  with  the  requirements  of 
the  statutes  of  the  state  of  New  York."  When  a  case  is  tried  by  a 
federal  court  without  a  jury,  and  the  resulting  judgment  is  brought 
by  a  writ  of  error  to  an  appellate  court  for  review,  it  is  only  "the 
rulings  of  the  court  in  the  progress  of  the  trial  of  the  case,"  and  the 
sufficiency  of  the  facts  found  to  support  the  judgment,  that  can 
be  reviewed.  Eev.  St.  §  700.  In  such  a  case  this  is  a  court  for  the 
correction  of  the  errors  of  the  court  below  only.  As  the  question  of 
the  sufficiency  of  this  pleading  was  never  brought  to  the  attention  of, 
or  ruled  upon  by,  the  trial  court,  it  certainly  committed  no  error 
regarding  it,  and  there  is  nothing  in  this  point  for  us  to  review  or 
correct.  Trust  Co.  v.  Wood,  19  U.  S.  App.  566,  571,  8  C.  0.  A.  658, 
660,  60  Fed.  346,  348;  Bowden  v.  Burnham,  19  U.  S.  App.  448,  8 
C.  C.  A.  248,  59  Fed.  752;  Norris  v.  Jackson,  9  Wall.  125,  127,  19 
L.  Ed.  608;  Insurance  Co.  v.  Folsom,  18  Wall.  237,  249,  21  L.  Ed. 
827;  Cooper  v.  Omohundro,  19  Wall.  65,  69,  22  L.  Ed.  47;  Martinton 
V.  Fairbanks,  112  U.  S.  670,  5  Sup.  Ct.  321,  28  L.  Ed.  862;  Lehnen 
V.  Dickson,  148  U.  S.  71,  13  Sup.  Ct.  481,  37  L.  Ed.  373.  The  judg- 
ment below  is  affirmed. 

THAYER,  Circuit  Judge.  I  concur  in  the  order  affirming  the 
judgment  below,  for  the  following  reasons:  Until  the  premium  was 
paid  on  the  policy  in  suit,  and  the  policy  was  delivered,  no  agree- 
ment had  been  entered  into  which  was  binding  either  upon  the  in- 
surer or  the  insured.  Up  to  that  point  either  party  had  the  right 
to  retire  from  the  negotiation,  without  liability  to  the  other.  When 
the  policy  was  delivered,  and  the  negotiation  was  thereby  consum- 
mated, the  policy  became  the  best,  and,  except  in  case  of  its  loss 
or  destruction,  the  only,  evidence  of  the  agreement  between  the 
parties;  and,  in  the  absence  of  fraud  or  mistake,  neither  party  can 
be  permitted  to  say  that  he  did  not  assent  to  it  The  acceptance 
of  the  policy  by  the  insured  is  the  highest  evidence  of  his  assent. 
The  policy,  in  terms,  provided  that  the  subsequent  premiums  thereon 
during  its  continuance  should  be  payable  on  December  12th  annual- 
ly, but  that  a  grace  of  one  month  would  be  allowed  after  the  pre- 
mium fell  due,  on  condition  that  interest  at  the  rate  of  5  per  cent, 
was  paid  for  the  time  the  premium  might  remain  overdue.  These 
provisions  of  the  policy  were  definite  and  certain,  and  the  insured, 
in  view  of  his  acceptance  and  retention  of  the  policy,  is  presumed, 
in  law,  to  have  assented  to  them.  It  is  true  that  he  was  privileged 
to  avoid  the  provision  of  the  policy  fixing  December  12th  as  the 
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annnal  premium  day,  by  proof  of  fraud  on  the  part  of  the  insurance 
company  or  its  agent;  but  I  do  not  understand  that  the  finding  by 
the  learned  judge  of  the  trial  court  establishes  any  such  fraud  as 
will,  in  law,  serve  to  overturn  the  plain  language  of  the  contract. 
It  is  not  claimed  that  the  agent's  request  to  the  company  to  have 
the  policy  dated,  when  it  should  be  issued,  as  of  the  same  day  as 
the  application,  was  made  with  an  intent  to  defraud  the  insured. 
Neither  did  the  trial  court  find  that  the  agent  intended  to  deceive 
or  mislead  the  insured  when,  in  response  to  the  inquiry  whether  the 
policy  was  as  represented,  and  would  insure  him  for  13  months,  he 
answered  in  the  aflSrmative.  Bearing  in  mind  that  the  policy  con- 
tained a  stipulation  allowing  1  month  after  each  subsequent  pre- 
mium became  due  within  which  it  might  be  paid,  the  company's 
agent  doubtless  believed  that  the  policy  did  secure  insurance  for  13 
months,  counting  from  the  premium  day  named  in  the  policy,  and 
that  it  was  in  all  respects  such  a  contract  as  he  had  engaged  to  de- 
liver. The  findings,  to  my  mind,  do  not  create  a  suspicion  of  in- 
tentional deceit  either  on  the  part  of  the  insurance  company  or  its 
agent.  Moreover,  the  finding  shows  that,  even  if  the  deceased  had 
not  before  read  his  policy,  he  was  distinctly  advised  at  least  a  week 
before  his  'death,  which  appears  to  have  occurred  on  January  18, 
1895,  that  by  the  terms  of  the  policy  the  period  of  grace  limited 
therein  would  expire  on  January  11,  1895,  the  premium  having  be- 
come due  on  the  12th  day  of  the  preceding  month.  The  finding  does 
not  disclose  that  he  made  any  objection  at  the  time  to  this  construc- 
tion of  the  policy,  which  was  clearly  in  accordance  with  its  terms. 
It  is  a  sound  rule  of  law,  founded  on  the  highest  considerations  of 
public  policy,  which  requires  a  person  to  read  a  contract  before 
signing  or  accepting  it,  if  he  can  read.  Unless  this  rule  is  en- 
forced, written  agreements  of  all  kinds  will  become  valueless  as  in- 
struments of  evidence.  The  duty  resting  upon  one  to  read  a  con- 
tract before  signing  or  accepting  it  is  not  so  imperative,  however, 
that,  if  omitted,  it  will  render  one  bound  under  all  circumstances 
by  an  agreement  which  he  has  signed  or  accepted.  If  one  party 
to  an  agreement  resorts  to  any  fraud,  trickery,  or  artifice  to  pre- 
vent the  opposite  party  from  reading  it  before  signing  or  accepting 
it,  or  knowingly  makes  any  false  representations  concerning  the 
terms  of  the  agreement,  or  intentionally  and  with  design  to  over- 
reach the  opposite  party  so  drafts  a  contract  that  it  does  not  ex- 
press the  terms  of  the  previous  oral  understanding  or  agreement, — 
in  all  of  these  cases  the  negligence  of  one  who  signs  or  accepts  a 
contract  without  reading  it  is  more  excusable  than  the  fraud  of  the 
opposite  contracting  party.  But  when  the  evidence  shows  no  fraud 
of  the  kind  last  indicated,  nor  mistake  in  drafting  it,  it  is  a  whole- 
some rule  which  holds  a  party  bound  by  a  contract  which  he  has 
signed,  or  accepted  and  retained  in  his  possession  for  a  consider- 
able period,  and  which  prohibits  him  from  avoiding  its  provisions 
by  pleading  his  own  negligence.  In  the  case  at  bar  I  am  of  opinion 
that  no  such  fraud  is  disclosed  by  the  findings  as  would  justify  a 
court  in  ignoring  the  plain  language  of  the  policy. 
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CALDWELL,  Circuit  Judge  (dissenting).  The  right  decision  of 
this  case  does  not  depend  upon  any  technicality  of  law.  It  is  a 
case  in  which  common  sense  and  common  honesty  and  legal  sense 
and  legal  honesty  are  at  one.  It  arises  upon  a  contract  of  life  in- 
surance, which  must  be  interpreted  according  to  the  settled  canons 
for  the  construction  of  such  instruments,  and  the  determination 
of  the  rights  of  the  parties  thereunder.  In  every  contract  of  insur- 
ance, the  law  prescribes  to  each  party  the  observance  of  the  strictest 
integrity  and  truthfulness.  Insurance  law,  when  rightly  expounded, 
is  always  in  harmony  with  honesty  and  sound  morality.  At  the 
very  beginning  of  insurance  law  in  England  there  was  infused  into 
it,  through  the  influence  of  the  civil  law,  a  different  spirit  from 
that  which  prevailed  in  other  branches  of  the  common  law.  Neither 
the  maxim  caveat  emptor  nor  its  spirit  has  found  a  lodgment  in  the 
law  of  insurance.  If  there  is  any  part  of  our  jurisprudence  which 
produces  exact  justice  in  each  individual  case,  it  is  the  law  of  in- 
surance. It  is  founded  on  truthfulness,  honesty,  and  fair  dealing. 
It  never  affords  shelter  or  protection  for  fraud,  falsehood,  or  decep- 
tion. In  no  other  branch  of  the  law — ^not  even  the  law  merchant — 
have  the  courts  shown  such  merited  deference  to  the  rules,  usages, 
and  customs  that  prevail  in  the  conduct  of  business.  Insurance 
contracts  are  uniformly  interpreted  and  enforced  in  harmony  with 
the  usages,  business  methods,  and  common  sense  of  honest  business 
men,  and  the  moral  siense  of  all  reputable  men. 

At  the  threshold  of  the  case  it  would  be  well  to  call  attention, 
once  for  all,  to  certain  fundamental  and  indisputable  propositions: 
(1)  That  the  facts  found  by  the  lower  court  must  be  accepted  by 
this  court  as  absolute  verity;  (2)  that  the  failure  to  find  any  fact, 
or  the  insufficient  or  imperfect  finding  of  any  fact,  essential  to  main- 
tain the  judgment  of  the  lower  court,  is  fatal  to  it;  (3)  that  a  state- 
ment of  the  legal  effect  of  a  document  or  paper  which  is  not  in  thp 
record,  nor  made  part  of  the  findings,  nor  its  contents  anywhere 
disclosed,  is  not  a  finding  of  fact,  but  a  mere  conclusion  of  Riw 
upon  the  legal  effect  of  an  undisclosed  document,  and  hence  of  no 
effect;  (4)  that  Smith,  who  was  soliciting  these  policies  for  the 
company,  is,  under  the  Iowa  law,  the  agent  of  the  company,  "any- 
thing in  the  application  or  policy  to  the  contrary  notwithstand- 
ing," and  his  statements  and  agreements,  in  the  course  of  his  busi- 
ness, in  soliciting  and  delivering  the  policies  and  receiving  the 
premiums,  are,  in  law,  the  statements  and  agreements  of  the  com- 
pany itself.  Society  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822,  35 
L.  Ed.  497;  Indemnity  Co.  v.  Berry,  1  C.  C.  A.  561,  50  Fed.  511; 
Cook  V.  Association,  74  Iowa,  746,  35  N.  W.  500;  Insurance  Co.  v. 
Chamberlain,  132  U.  S.  304,  10  Sup.  Ct.  87,  33  L.  Ed.  341;  Insurance 
Co.  V.  Russell,  23  C.  C.  A.  43,  77  Fed.  94. 

Contracts  of  life  insurance  are  sui  geberis.  A  policy  consists  of 
a  printed  form  which  the  company  has  framed  and  adopted  for  its 
use,  and  uses  in  all  cases  without  change  or  variation.  AH  that  is 
necessary  to  be  done  to  make  one  of  these  policies  a  completed  in- 
strument is  to  insert  in  the  blanks  left  for  that  purpose  the  name  of 
the  insured,  the  term  of  insurance,  the  amount  and  time  of  pay- 
Digitized  by  LjOOQIC 


M'M ASTER   V.  NEW    YORK   LIFE   INS.  CO.  873 

ment  of  the  premium,  the  date  of  the  policy,  and  the  signature  of 
the  company.  The  insured  never  sees  the  policy  during  its  prepara- 
tion, and  never  signs  it.  What  he  does  see  and  sign  is  an  applica- 
tion for  the  policy.  This  application  is  also  on  a  printed  form,  which 
the  company  has  framed  and  adopted  for  its  use,  and  which  it  uses 
in  all  cases,  and  which  is  made  part  of  the  policy,  and  is  as  obliga- 
tory on  the  parties  as  any  other  part  of  the  policy.  Hiis  applica- 
tion contains  numerous  questions  which  the  insured  must  answer, 
and  warrant  his  answers  "to  be  full,  complete,  and  true."  The  in- 
sured did  this,  and  it  is  not  claimed  that  his  answers  were  not  "f;ull, 
complete,  and  true."  But  the  contention  is  that  this  duty  to  an- 
swer questions  truthfully  is  not  reciprocal;  that,  while  the  appli- 
cant for  insurance  must  answer  the  company's  questions  truthfully, 
the  company  has  the  privilege  of  knowingly  returning  false  answers 
to  the  applicant's  questions,  and  profiting  by  such  false  answers 
at  the  expense  of  the  beneficiary  in  the  policy.  From  the  begin- 
ning to  the  end  of  the  majority  opinion,  a  policy  of  insurance  Is 
treated  as  though  it  were  a  contract  for  which  there  was  no  precedent, 
and  related  to  a  subject  about  which  neither  of  the  parties  ever  be- 
fore contracted,  and  in  the  preparation  of  which  each  party  par- 
ticipated and  had  an  equal  voice,  and  the  provisions  of  which  were 
as  well  known  to  one  party  as  to  the  other,  and  which  was  signed 
by  both;  and  the  court  applies  to  a  contract  of  insurance  rules  as 
harsh  and  technical  as  any  that  would  be  applied,  under  the  rule 
of  caveat  emptor,  to  a  trade  between  two  horse  jockeys. 

What  are  the  facts  established  by  the  finding^?  The  seventh  find- 
ing of  fact  is: 

"By  the  express  understanding  had  between  F.  W.  Smith,  the  agent  of  the 
New  York  Life  Insurance  Company,  and  Frank  E.  McMaster,  when  the  appli- 
cation for  insurance  was  signed  it  was  agreed  that  the  first  year's  premium 
was  to  be  paid  by  McMaster  upon  the  delivery  to  him  of  the  policies,  and  that 
the  contract  of  insurance  was  not  to  take  effect  until  the  policies  were  deliv- 
ered." 

Here  we  have  a  definite,  precise,  and  concluded  contract  as  to 
when  the  policies  were  to  take  effect.  They  were  "not  to  take  effect 
until  the  policies  were  delivered.*'  This  oral  agreement  as  to  when 
the  policies  should  take  effect  was  in  complete  accord  with  the  ex- 
press stipulation  of  the  application,  which  is: 

'That  any  policy  which  may  be  issued  under  this  application  shall  not  be  in 
force  until  the  actual  payment  to  and  acceptance  of  the  premium  by  said  com- 
pany."^ 

The  premiums  were  paid  and  the  policies  delivered  on  the  26th  day 
of  December,  1893,  and  from  that  date,  and  not  before,  the  policies 
were  "in  force,"  by  the  explicit  provisions  of  the  policies  themselves, 
as  well  as  by  the  terms  of  the  oral  agreement.  The  date  when  the 
policies  took  effect  being  settled  beyond  all  cavil,  the  term  or  pe- 
riod of  their  duration  is  the  next  question.  Each  policy  provided 
that: 

"After  this  policy  shall  have  been  in  force  three  months,  a  grace  of  one  month 
will  be  allowed  in  payment  of  subsequent  premiums,  subject  to  an  interest 
charge  of  5  per  cent  per  annum  for  the  number  of  days  during  which  the  ^T^ 

Digitized  ^cS 


S74:  90  FEDERAL  REPORTER. 

premium  remains  due  and  unpaid.  During  the  said  month  of  grace  the  unpaid 
premium,  with  Interest  as  above,  remains  an  Indebtedness  due  the  company: 
and,  In  the  event  of  death  during  the  said  month,  this  Indebtedness  wlU  be 
deducted  from  the  amount  of  the  Insurance." 

When  had  the  policies  **been  in  force  three  months"?  As  we  have 
seen,  by  the  terms  of  the  oral  agreement  the  policies  were  not  to 
take  effect  until  they  were  delivered,  and  the  policies  themselves 
stipulated  that  they  should  not  be  in  force  until  the  actual  payment 
to  and  acceptance  of  the  premiums  by  the  company,  which  was  coin- 
cident with  the  delivery  of  the  policies.  It  is  clear,  then,  that  the 
policies  went  into  effect  and  were  "in  force"  on  the  26th  day  of  De- 
cember, 1893,  and  that  3  months  from  that  date,  the  policies  having 
remained  in  force,  the  insured  became  entitled  to  the  grace  of  1 
month  in  the  payment  of  subsequent  premiums,  which  extended  the 
time  of  the  payment  of  the  next  annual  premiums  to  the  26th  of 
January,  1895.  The  insured  died  on  the  18th  of  January,  1895, — ^8 
days  before  the  policies  could  be  declared  forfeited  for  tie  nonpay- 
ment of  the  second  annual  premium.  There  was  never  any  thought 
or  suggestion  that  the  policies  would  not  insure  the  life  of  the  ap- 
plicant for  13  months  from  the  date  of  the  payment  of  the  premi- 
ums. Confessedly,  the  period  of  12  months  and  17  days  was  never 
in  the  mind  of  either  party,  or  ever  thought  of  by  either  party. 
From  the  very  inception  of  the  business,  it  had  been  represented 
and  understood  that  the  policies  would  insure  the  life  of  the  ap- 
plicant for  13  months  from  the  time  of  the  payment  of  the  pre- 
miums and  the  delivery  of  the  policies.  This  is  conclusively  shown 
by  the  third  and  fourth  findings  of  fact,  which  are: 

"(8)  That  In  December,  1893,  P.  W.  Smith,  an  agent  for  the  New  York 
Life  Insurance  Company,  residing  at  Sioux  City,  Iowa,  soUcited  Frank  E.  Mc- 
Master  to  insure  his  life  In  that  company,  and,  as  an  inducement  to  taking  the 
Insurance,  pressed  upon  McMaster  the  provision  adopted  by  the  company,  and 
set  forth  In  the  circulars  issued  by  the  company,  and  printed  on  the  back  of 
the  policies  Issued  by  the  company,  under  the  heading  'Benefits  and  Provisions 
Referred  to  In  This  Policy,'  In  the  following  words:  'After  this  policy  shall 
have  been  In  force  three  months,  a  grace  of  one  month  will  be  allowed  In  pay- 
ment of  subsequent  premiums,  subject  to  an  interest  charge  of  five  per  cent 
per  annum  for  the  number  of  days  during  which  the  premium  remains  due  and 
unpaid.  During  said  month  of  grace  the  unpaid  premium,  with  interest  as 
above,  remains  an  indebtedness  due  the  company;  and,  In  the  event  of  death 
during  the  said  month,  this  Indebtedness  wUl  be  deducted  from  the  amount  of 
the  Insurance.'  (4)  Relying  on  the  benefits  of  this  provision,  and  In  the  belief 
that  if  he  accepted  a  policy  of  Insurance  upon  his  life  from  the  New  York 
Life  Insurance  Company,  paying  the  premiums  thereon  annually,  the  company 
could  not  assert  the  right  of  forfeiture  until  thirteen  months  had  elapsed  since 
the  last  payment  of  the  annual  premium,  the  said  Frank  E.  McMaster  signed 
an  application  for  Insurance  in  said  company,  dated  December  12,  1S93,  of  the 
form  which  Is  made  part  of  the  policies  sued  on,  and  attached  to  the  petition; 
the  same  being  made  part  of  this  finding  of  facts." 

The  insured  wanted  the  full  benefit  of  the  13-month8  insurance, 
reckoning  from  the  date  of  the  payment  of  the  first  annual  pre- 
miums. Upon  this  subject  he  had  been  exacting  and  tenacious  from 
the  beginning,  and  to  that  end  had  required  the  agent  to  agree  that 
the  contract  of  insurance  should  "not  take  effect  until  the  policies 
were  delivered."    And,  as  we  have  seen,  this  condition  was  carried 
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into  and  repeated  in  his  application,  which  declares  the  policy  ''shall 
not  be  in  force  until  the  actual  payment  of  the  premium."  But 
this  was  not  all  the  insured  did  to  make  it  sure  that  he  would  be  in- 
sured for  13  months  from  the  payment  of  the  premiums  and  the 
delivery  of  the  policies.    The  ninth  finding  of  fact  is: 

"The  five  policies,  Inclosed  In  envelopes,  on  or  about  December  26,  1893, 
were  taken  by  F.  W.  Smith,  the  agent  of  the  defendant  company,  to  the  office 
of  Frank  B.  McMaster,  who  asked  the  agent  If  the  policies  were  as  represented, 
and  if  they  would  Insure  him  for  the  period  of  thirteen  months,  to  which  the 
agent  replied  that  they  did  so  Insure  him;  and  thereupon  McMaster  paid  the 
agent  the  fuU  first  annual  premium,  or  the  sum  of  twenty-one  dollars,  on  each 
policy,  and,  without  reading  the  policies,  he  received  them  and  placed  them 
away.  The  agent  did  not  in  any  way  attempt  to  prevent  McMaster  from 
reading  the  policies,  and  he  had  the  full  opportunity  for  reading  them,  but  in 
fact  did  not  read  them,  and  accepted  them  on  the  statement  of  the  agent  of  the 
company,  as  hereinabove  set  forth." 

The  question  propounded  by  the  applicant  to  the  insurance  agent 
was  not  an  idle  inquiry,  and  the  answer  to  it  not  a  mere  casual 
statement.  Nor  was  the  answer,  as  is  claimed,  "preliminary  infor- 
mation," or  a  mere  "opinion"  as  to  the  legal  effect  of  the  policies. 
There  was  nothing  preliminary  about  it,  and  it  was  not  a  mere  ex- 
pression of  opinion,  but  a  clear,  positive,  and  distinct  statement  of 
a  material,  existing  fact.  The  answer  given  by  the  agent  can  only 
appear  on  paper  in  words,  but  it  was  doubtless  accompanied  by 
"the  story  of  looks  and  message  of  voices,"  common  with  soliciting 
agents,  which  cannot  be  put  on  paper,  but  which  add  force  and  em- 
phasis to  one's  utterances,  and  induce  confidence  in  his  assurances. 
The  most  persuasive  and  effective  falsehoods  are.  told  in  acts,  not 
in  words.  But  it  is  immaterial  whether  the  answer  of  the  agent 
was  inspired  by  a  fraudulent  purpose,  or  was  the  result  of  an  hon- 
est mistake.  Confessedly,  the  minds  of  the  parties  never  met  and 
agreed  upon  a  contract  of  insurance  for  twelve  months  and  seven- 
teen days.  A  mistake,  no  more  than  a  fraud  of  the  company  or  its 
agent,  can  bind  the  insured  to  a  contract  he  never  made. 

No  claim  is  made  that  the  policy  conforms  to  the  terms  of  the  ap- 
plication. The  contention  of  the  majority  is  that  after  receiving  the 
application  the  insurance  company  "made  a  counter  proposition," 
and  it  is  upon  this  alleged  counter  proposition,  differing,  as  is  con- 
fessed, in  a  material  respect  from  the  terms  of  the  application,  that 
it  is  sought  to  uphold  the  clause  of  the  policies  over  which  this  con- 
troversy arises.    This  claim  is  thus  stated  in  the  majority  opinion: 

"The  applications  were  nothing  but  a  proposition  to  take  insurance.  They 
were  not  contracts,  but  mere  requests  for,  or  a  proposition  to  take,  policies. 
The  company  was  not  bound  to  grant  these  requests  or  to  accept  the  proposi- 
tion. It  had  the  right  to  reject  them  in  toto,  or  to  reject  some  parts  of  them 
and  to  make  a  counter  proposition.  It  took  the  latter  course.  It  rejected  some 
parts  of  the  applicant's  proposition,  and  made  a  counter  proposition." 

When,  where,  and  how  did  the  company  make  "a  counter  proposi- 
tion" to  that  contained  in  the  application?  There  is  no  finding  of 
fact  to  that  effect,  and  for  the  facts  in  this  case  this  court  cannot 
look  beyond  the  facts  found  by  the  lower  court.  It  can  add  noth- 
ing to  and  take  nothing  f roni  the  facts  so  found.  The  application 
was  on  the  company's  standard  form^  and  the  propositions  aiiid>con-     j 
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ditions  contained  therein  were  the  propositions  and  conditions  the 
company  itself  had  framed,  and  to  which  it  required  the  assent  of 
the  applicant  for  insurance,  as  a  condition  of  issuing  the  policies.* 
And  when  the  applicant  subscribed  to  the  application  and  delivered 
it  to  the  company,  so  far  as  related  to  the  conditions  and  stipula- 
tions therein  contained,  the  minds  of  the  parties  had  met  and  were 
at  one.  It  is  not  true  that  the  company  ever  advised  the  insured 
that  it  had  changed  the  propositions  and  conditions  which  it  had  it- 
self inserted  in  his  application,  or  that  it  would  not  insure  the  ap- 
plicant on  the  basis  of  the  propositions  and  conditions  contained  in 
the  application.  Nor  did  the  company,  at  any  time  or  place,  offer 
or  propose  any  other  terms  for  the  insurance.  On  the  contrary,  up- 
on the  receipt  of  the  application,  it  made  out,  signed,  and  trans- 
mitted to  its  agent  policies  of  insurance,  which,  the  agent  assured 
the  applicant,  conformed  to  their  agreement  and  the  requirements 
of  the  application.  But  in  violation  of  the  agreement  that  the  pol- 
icies would  insure  the  applicant  for  13  months  from  the  date  of 
their  delivery  and  the  payment  of  the  premiums,  and  in  violation 
of  the  terms  and  conditions  of  the  application,  which  guarantied 
policies  for  the  same  period,  the  insurance  company  had  secretly, 
and  without  the  knowledge  of  the  insured,  inserted  a  clause  in  the 
policies  which  reduced  the  term  of  insurance  to  12  months  and  17 
days,  and  when  it  delivered  the  policies  this  fact  was  not  only  con- 
cealed from  the  insured,  but  he  was  told  by  the  agent  that  the  pol- 
icies insured  him  for  13  months;  and  this  is  what  the  majority  of 
the  court  call  making  "a  counter  proposition."  What  the  court  is 
pleased  to  call  "a  counter  proposition"  was  a  fraudulent  conceal- 
ment of  the  fact  that  the  policies  varied  in  a  material  respect  from 
the  agreement  made  with  the  agent,  and  the  requirements  and  con- 
ditions of  the  application.  A  counter  proposition  is  an  offer,  openly 
made  by  one  of  the  parties,  of  something  for  consideration  and  ac- 
ceptance as  a  substitute  for,  or  a  modification  of,  a  proposition  pre- 
viously made  by  the  other  party. 

It  is  further  said  in  the  opinion  of  the  court  that  "the  word  'annu- 
ally,' which  the  application  contains,  signifies  once  in  a  year,  but  it 
does  not  signify  what  time  in  a  year."  But  the  application  pro- 
vided that  the  policies  should  not  be  in  force  until  the  first  annual 
premiums  were  paid,  and  they  were  paid  on  the  26th  of  December, 
1893.  That  this  was  the  payment  of  annual  premiums  is  conclu- 
sively established  by  the  finding  of  the  court  that  it  was  the  pay- 
ment in  full  of  the  "first  annual  premium."  Obviously,  then,  the 
next  annual  premium  would  be  due  one  year  from  that  date.  "An- 
nual," in  this  connection,  means  on  the  recurrence  of  the  same  day 
in  each  year  thereafter,  and  not  at  some  other  or  uncertain  time 
during  the  year.  Therefore,  when  the  company  inserted  in  the  pol- 
icy a  clause  making  the  premiums  payable  at  a  different  time,  it 
inserted  a  provision  in  direct  confiict  with  the  terms  of  the  applfca- 
tion  and  the  agreements  of  the  pai-ties.  It  is  a  fact  found  by  the 
court  that: 

"There  now  appears  on  the  face  of  the  application,  Interlined  !n  Ink,  the 
words,  ^Please  date  policy  same  as  application.'    These  words  weie^ot  in  tl^ 
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appUcation  when  it  was  signed  by  MoMaster,  Init  after  the  signing  thereof  they 
were  written  into  the  application  by  F.  W,  Smith,  the  agent  of  the  New  York 
Life  Insurance  Company,  without  the  knowledge  or  assent  of  Frank  E.  Mc- 
Master,  and  were  so  written  by  the  agent  in  order  to  secure  to  the  agent  a 
bonus  which  the  company  allowed  to  agents  for  business  secured  during  the 
month  of  December,  1893;  and  it  does  not  appear  that  Frank  E.  McMaster 
eyer  knew  that  these  words  had  been  written  into  the  application,  and  ic 
affirmatively  appears  that  he  had  no  knowledge  thereof  when  the  appUcation 
was  forwarded  to  the  home  office  of  the  company,  and  was  acted  on  by  the 
company." 

When  the  insured  signed  the  application  and  delivered  it  to  the 
agent,  it  was  a  completed  document.  It  was  the  insured's  appli- 
cation, and  neither  the  company  nor  its  agent  could  lawfully  add  to 
or  take  from  it.  The  company  could  accept  or  reject  the  applica- 
tion as  made,  but  it  could  not  alter  it.  The  insertion  of  this  clause 
by  the  insurance  agent  after  the  insured  had  signed  and  delivered 
the  application,  and  without  his  knowledge  and  consent,  was  an 
illegal  act,  if  not  a  plain  and  palpable  forgery.  It  was  an  act  which 
cannot  prejudice  the  insured  or  benefit  tiie  company.  No  one  can 
profit  by  his  unauthorized  alteration  of  an  instrument  after  the  dis- 
covery of  the  fact.  The  company  evidently  understood  by  this 
clause  interpolated  into  the  application  by  the  agent  that  he  wanted 
the  12th  day  of  December  fixed  as  the  date  for  the  payment  of  the 
annual  premiums,  and  the  company  accordingly  fixed  that  date  in 
the  policies  as  the  time  for  the  payment  of  the  annual  premiums, 
and  dated  the  policies  their  true  date,  namely,  the  18th  of  Decem- 
ber. By  this  extraordinary  and  unheard-of  action  the  insured  is* 
made  to  pay  a  premium  on  the  policies  from  the  12th  of  December, 
whereas  the  policies  were  not  signed  or  executed  by  the  company 
until  the  18th  of  December,  and  by  their  terms  did  not  take  effect 
until  the  payment  of  the  first  annual  premiums,  on  the  26th  of 
December.  Beyond  all  doubt,  the  applicant  was  not  insured  from 
the  12th  of  December,  and  yet  from  that  day  it  claimed  the  13 
months  must  be  reckoned,  and  we  are  told  that  they  are  policies, 
not  for  13  months,  but  for  12  months  and  17  days, — a  most  uncom- 
mon-term for  life  policies,  which  are  rarely  or  never  issued  for  a 
fraction  of  a  month. 

.In  Society  v.  McElroy,  28  C.  C.  A.  365,  83  Fed.  631,  the  jury  found 
there  was  a  valid  verbal  agreement  of  life  insurance,  and  that  time 
was  given  for  the  payment  of  the  premium,  but  a  majority  of  the 
court  in  that  case  said: 

'The  almost  invariable  custom  is  for  the  companies  to  make  no  contract  and 
to  incur  no  liability  to  insure  the  Ufe  of  any  man  until  a  premium  has  been 
paid.  Accordingly,  where  no  policy  of  life  insurance  has  been  issued,  and  no 
premium  has  been  paid,  there  is  a  strong  presumption  that  there  was  no  con- 
tract, and  no  intention  to  contract  otherwise  than  by  a  policy  made  and  deliv- 
ered upon  the  simultaneous  payment  of  a  premium." 

— ^And  the  verdict  of  the  jury  was  set  aside,  and  a  recovery  denied. 
But  when,  in  this  case,  the  insured  claims  and  proves  by  an  express 
provision  of  his  application,  now  a  part  of  the  policies,  that  the  pol- 
icies were  not  to  be  in  force  for  any  purpose  until  the  premiums 
were  paid  and  the  policies  delivered,  the  court  holds  that  as  against 
the  insured,  and  for  the  purpose  of  shortening  the  term  of  m^ur-      ^ 
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ance  and  defeating  a  recovery  on  the  policies,  the  policies  were  in 
force  6  days  before  they  were  signed,  and  14  days  before  they  were 
delivered  and  the  premiums  paid.  It  is  not  pretended,  however, 
that  the  applicant's  life  was  insured  during  this  time.  The  policies 
were  only  in  force  to  shorten  the  term  of  his  insurance,  and,  to  that 
extent,  relieve  the  company  from  liability.  As  anplied  by  the  court 
in  this  case,  there  is  a  want  of  reciprocity  in  the  rule  laid  down  in 
Society  v.  McElroy,  supra,  which  does  not  commend  it  to  our  sense 
of  right  and  justice.  Judge  Shiras,  in  his  opinion,  forcibly  points 
out  the  injustice  and  unreasonableness  of  this  claim.    He  says: 

"If  the  theory  contended  for  on  behalf  of  the  company  is  correct.  It  f oUows 
that  by  the  device  of  making  the  second  and  subsequent  payments  due  on  the 
12th  day  of  December,  instead  of  the  18th,  the  date  of  the  policies,  the  Insured 
and  his  estate  are  deprived  of  the  benefit  of  the  month's  grace  which  McMaster 
was  assured  he  would  be  entitled  to,  when  he  applied  for  the  insurance. 
Furthermore,  if  this  construction  of  the  policy  is  sustained,  it  makes  it  possible 
for  the  company,  after  using  the  month's  grace  as  an  arrangement  to  secure 
insurance,  then  to  escape  the  obligation  by  the  simple  device  of  so  writing  the 
policies  as  to  make  the  second  payments  come  due  a  month  in  advance  of  the 
date  of  the  policies."    McMaster  v.  Insurance  Co.  (O.  G.)  78  Fed.  83. 

And  again: 

"Can  there  be  any  doubt  that  when  McMaster  received  the  policies  dated 
December  18,  1893,  and  paid  one  year's  premiums  thereon,  he  was  Justified  in 
assuming  that,  if  he  died  within  one  year  from  the  date  of  the  policies,  his 
estate  would  receive  the  indemnity  which  it  was  his  purpose  to  secure,  even 
though  the  policies  did  not  contain  the  provision  giving  one  month's  grace  on 
subsequent  payments.  Suppose  McMaster  had  died  on  the  1st  of  December, 
1894, — less  than  one  year  from  the  date  of  the  policies;  would  it  be  open  to 
the  company  to  deny  liability  on  the  policies  on  the  ground  that  it  had  put  in 
the  policies  a  provision  that  the  second  premiums  were  payable  on  October  1, 
1894?  That  is  exactly  the  claim  now  made  by  the  defendant  company.  If 
the  company,  after  accepting  a  proposition  to  insure  McMaster  on  the  basis  of 
annual  premiums,  can  make  the  second  premiums  payable  in  six  days  less  than 
a  full  year,  which  is  its  claim  in  the  present  case,  it  could  have  made  the  second 
premiums  payable  in  three  or  six  months,  and  would  thus  change  the  policy 
from  one  wherein  the  premiums  were  payable  annually  into  one  wherein  the 
premiums  were  payable  quarterly  or  semiannuaUy."  McMaster  v.  Insurance 
Co.  (C.  C.)  90  Fed.  40. 

The  interpolated  clause  in  the  policies  contradicts  and  is  incon- 
sistent with  the  stipulations  and  conditions  of  the  application, 
which  are  a  part  of  the  policies,  and  the  only  part  which  the  as- 
sured ever  saw  and  assented  to.  It  is  a  settled  canon  for  the  con- 
struction of  policies  of  insurance  that  when  they  contain  contra- 
dictory, conflicting,  or  inconsistent  provisions,  effect  will  be  given 
to  the  provisions  most  favorable  to  the  insured,  and,  in  cases  where 
their  construction  is  doubtful,  the  construction  most  favorable  to 
the  insured  will  be  adopted.  First  Nat.  Bank  v.  Hartford  Fire  Ins. 
Co.,  95  U.  S.  673,  24  L.  Ed.  563;  Grace  t.  Insurance  Co.,  109  U.  & 
278,  3  Sup.  Ct  207,  27  L.  Ed.  932;  Moulor  v.  Insurance  Co.,  Ill  U. 
S.  335,  4  Sup.  Ct.  466,  28  L.  Ed.  447;  Surety  Co.  v.  Pauly,  170  U. 
S.  133,  18  Sup.  Ct.  552,  42  L.  Ed.  977;  Insurance  Co.  v.  McConkey, 
127  U.  S.  661,  666,  8  Sup.  Ct.  1360,  32  L.  Ed.  308;  Thompson  v.  In- 
surance Co.,  136  U.  S.  287,  297,  10  Sup.  Ct.  1019,  34  L.  Ed.  408; 
Insurance  Co.  v.  Coos  Co.,  151  U.  S.  452,  462,  14  Sup.  Ct.  379,  38 
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L.  Ed.  23L  No  notice  is  taken  of  this  rule  by  the  majority  of  the 
court,  although  it  is  exactly  applicable  to  this  case,  and  decisive  of 
it.  In  McGlother  v.  Accident  Co.,  32  C.  C.  A.  318,  89  Fed.  685,  the 
majority  of  this  court  characterized  this  fundamental  rule  of  con- 
struction, which  has  been  repeated,  affirmed,  applied,,  and  enforced 
by  the  supreme  court  of  the  United  States  in  scores  of  cases,  as  a 
"much-abused  rule."  As  the  rule  has  been  more  frequently  and  ef- 
fectively applied  by  the  supreme  court  of  the  United  States  than 
any  other  court,  it  may  be  inferred  from  the  remark  quoted  that  the 
doctrine  of  the  supreme  court  does  not  meet  the  approval  of  the 
majority  of  this  court,  and  will  not  be  applied  by  them  in  any  case. 
Certain  it  is  that  they  have  done  more  than  ignore  the  rule  in  this 
case, — ^they  have  inverted  it;  and,  where  the  provisions  of  the  pol- 
icy are  inconsistent  or  conflicting,  they  have  given  effect  to  the  pro- 
visions most  favorable  to  the  insurance  company,  and,  wherever 
the  meaning  of  the  policies  is  doubtful,  they  have  resolved  the  doubt 
in  favor  of  the  insurance  company. 

The  company  made  no  objection  to  the  stipulations  and  condi- 
tions of  the  application,  or  to  the  agreement  made  with  its  agent, 
and  made  no  counter  proposition,  but  proceeded  to  issue  and  tender 
its  policies  upon  the  application  as  made.  When  the  policies  were 
tendered  under  these  circumstances,  the  insured  would  have  been 
entirely  justified  in  paying  the  premiums  and  accepting  the  policies 
without  reading  them.  He  had  a  right  to  presume  that  the  period 
of  insurance  named  in  the  policies  conformed  to  the  agreement  and 
to  the  stipulations  and  conditions  of  his  application;  and  to  that 
effect  are  the  authorities,  as  we  shall  presently  see.  When  the  pe- 
riod of  insurance  has  been  agreed  upon,  it  is  the  almost  universal 
usage  for  business  men  to  pay  the  premium  and  accept  their  poli- 
cies without  reading  them.  Under  the  doctrine  laid  down  by  the 
majority,  if  a  man  were  to  make  a  written  application  for  a  policy 
of  insurance  on  his  house  for  1  year,  and  the  company  should  write 
the  policy  for  1  month  only,  and  tender  that,  and  receive  a  year's 
premium,  and  the  insured,  going  on  the  reasonable  assumption  that 
the  policy  conformed  to  his  Application,  should  accept  the  policy 
and  put  it  away  in  his  safe  without  reading  it,  his  policy  would  be 
effective  for  1  month  only.  But  the  insured  in  this  case  did  not, 
as  he  might  well  have  done,  rest  on  the  reasonable  assumption  that 
the  policies  insured  him  for  the  period  of  13  months,  as  agreed  up- 
on, and  called  for  by  the  stipulations  and  conditions  of  his  applica- 
tion, but  he  applied  to  the  company's  agent  to  know  if  they  did  so 
insure  him,  and  was  answered  that  they  did;  and  thereupon,  in 
reliance  upon  the  truth  of  this  answer,  and  in  the  belief  that  the 
policies  insured  him  for  13  months,  as  his  application  called  for,  he 
paid  the  first  annual  premiums,  and  laid  the  policies  away  without 
reading  them.  Upon  this  state  of  the  case  the  court  holds  that,  by 
the  mere  acceptance  and  retention  of  the  policies  without  reading 
them,  the  insured  is  estopped  to  show  the  truth  of  the  transaction. 
The  question  is  not  whether  the  finding  of  facts  establishes  the  mis- 
take or  fraud,  but  whether,  the  mistake  or  fraud  being  conclusively 
established  by  the  finding  of  facts,  the  court  will  declare  that>the     t 
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insured  is  estopped  from  availing  himself  of  the  truth  by  the  mere 
receipt  of  the  policies  and  putting  them  away  without  reading  them^ 
in  reliance  upon  the  truth  of  the  agent's  answer  and  the  stipula- 
tions of  his  applications.  It  must  not  be  forgotten  that  there  is  no 
claim  or  pretense  that  the  policies  in  fact  expressed  the  contract  of 
the  parties.  The  finding  of  facts  precludes  any  such  claim.  The 
contention  is  that,  by  receiving  the  policies  under  the  circumstances 
mentioned,  the  insured  is  "conclusively  presumed"  to  have  assented 
to.  all  their  provisions,  and  will  not  be  heard  to  say  to  the  contrary. 
The  rule  for  the  application  of  estoppels  is  thus  inverted  and  ap- 
plied in  favor  of  the  company,  when  it  is  obvious  that  it  is  the  com- 
pany that  is  estopped  from  setting  up  the  defense  relied  on.  Es- 
toppels are  invoked  vto  prevent  and  relieve  from  fraud,  not  to  shield 
and  protect  it  The  most  frequent  occasion  for  invoking  the  doc- 
trine is  where  one  party  makes  a  representation  upon  the  faith  of 
which  the  other  party  acts  and  pays  money,  or  changes  his  position, 
or  refrains  from  doing  something  he  otherwise  would  do.  In  all 
such  cases  the  party  making  the  representation  is  estopped  from 
contesting  its  truth.  It  will  be  perceived  at  a  glance  that  the  es- 
toppel in  this  case  applies  to  the  insurance  company,  and  not  to  the 
insured.  The  insured  made  no  representation  to  the  company,  and 
the  company  parted  with  no  money  or  other  valuable  thing  on  the 
faith  of  any  false  statement  that  he  made.  Nor  did  it  do  or  omit  to 
do  anything  on  account  of  the  insured  putting  away  the  policies 
without  reading  them.  But,  on  the  faith  of  the  solemn  assurance 
of  the  company's  agent  that  the  policies  insured  him  for  13  months, 
the  insured  parted  with  his  money,  and  refrained  from  reading 
his  policies  and  from  taking  out  policies  in  other  companies. 
Upon  the  faith  of  the  truth  of  the  agent's  representations,  the  in- 
sured rested  confidently  in  the  belief  that  he  had  made  provision 
for  his  family  in  the  event  that  he  died  at  any  time  within  13  months 
from  that  date.  The  law  upoji  the  subject  is  well  settled.  The  vital 
principle  is  that  he  who  by  his  language  or  conduct  leads  another  to 
do  what  he  would  not  otherwise  have  done  shall  not  subject  such 
person  to  loss  or  injury  by  disappointing  the  expectations  upon  which 
he  acted.  Such  a  change  of  position  is  sternly  forbidden.  It  in- 
volves fraud  and  falsehood,  and  the  law  abhors  both.  Dickerson  v. 
Oolgrove,  100  U.  S.  578,  580,  25  L.  Ed.  619.  It  is  said  that  the  in- 
sured was  guilty  of  culpable  negligence  in  placing  any  reliance  on 
the  truth  of  the  agent's  statement.  But  the  law  will  not  hear  any 
man  complain  that  another  has  too  implicitly  relied  on  the  truth  of 
things  he  has  himself  stated.    He  will  not  be  heard  to  say : 

"It  is  true,  I  misrepresented  the  facts  to  the  insured,  and  by  so  doing  Induced 
bim  to  pay  for  and  accept,  without  reading,  policies  which  Insured  him  for  a 
less  period  than  that  agreed  upon.  But  he  ought  not  to  have  trusted  to  my 
word.    He  ought  to  have  known  I  was  unworthy  of  belief." 

The  rule  of  the  court  obliterates  all  distinction  between  truth  and 
falsehood  in  the  dealings  of  men.  It  establishes  the  doctrine  that 
the  law  has  no  partiality  for  truth,  and  no  prejudice  against  false- 
hood. It  applauds  and  approves  an  end  obtained  by  falsehood  and 
fraud,  as  a  high  exhibition  of  business  tact  and  skill,  and  reserves 
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its  censares  for  the  innocent  and  trusting  victim  of  the  fraud,  be- 
cause, forsooth,  he  accepted  as  true  the  word  of  the  man  he  was 
dealing  with;  and  it  permits  the  party  who  made  the  false  repre- 
sentation to  avail  himself  of  his  own  falsehood,  to  the  prejudice  of 
the  man  who  trusted  him.  It  makes  confidence  and  bunco  games 
respectable,  and  elevates  the  sharper  who  practices  them  to  a  plane 
of  equality  with  honest  and  reputable  business  men.  It  is  a  rule  at 
which  all  rascaldom  will  rejoice,  and  all  honest  and  trustful  men 
take  alarm.  It  stimulates  falsehood  and  deceit  by  the  grant  of  im- 
punity, and  destroys  confidence  among  men.  It  converts  written 
contracts,  which  were  designed  to  prevent  fraud,  into  the  most 
powerful  agencies  for  the  perpetration  and  protection  of  fraud.  In 
this  case  the  insurance  company,  in  effect,  receives  a  reward  of 
f 5,000  for  its  falsehood  and  fraud,  and  a  penalty  of  f 5,000  is  im- 
posed upon  the  beneficiary  named  iu  the  policy,  because  the  insured 
trusted  in  the  truth  of  the  company's  representations. 

It  is  undoubtedly  true  that  a  written  contract  is  presumed  to  ex- 
press the  agreement  of  the  parties,  but  this  is  not  a  conclusive  pre- 
sumption, and  the  exceptions  to  the  rule  are  as  well  understood  and 
clearly  defined  as  the  rule  itself.  No  writing,  however  solemn,  can 
be  made  a  vehicle  for  fraud,  or  convert  a  mistake  into  verity. 
The  case  at  bar,  upon  the  facts  found,  falls  within  the  well-defined 
exception  to  the  rule,  as  shown  by  all  the  authorities.  No  apology 
is  made  for  demonstrating  the  truth  of  this  assertion  by  somewhat 
extended  quotations  from  controlling  authorities. 

In  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617,  the 
insured  had  signed  and  delivered  to  the  insurance  company  an  ap- 
plication for  a  life  policy,  in  which  tiie  agent  of  the  company  had 
written  down  a  false  answer  to  a  question  which  the  insured  had 
declined  to  answer.  The  insured,  without  knowing  that  the  agent 
had  written  down  an  answer  to  this  question,  signed  the  application 
without  reading  it,  and  it  was  made  the  basis  of  the  policy  which 
was  issued.  The  company  made  the  same  contention  in  that  case 
that  the  company  makes  in  the  case  at  bar,  namely,  that  parol  evi- 
dence could  not  be  admitted  to  prove  the  facts,  and  that  the  insured 
was  conclusively  bound  by  the  contents  of  his  wriften  application. 
But  the  supreme  court  held  that  the  act  of  the  agent  in  writing 
down  the  answer  was  to  be  imputed  to  the  company,  and  that  it 
could  not  estop  the  insured  from  showing  the  facts  by  parol  evi- 
dence by  its  own  fraudulent  act,  though  he  had  signed  the  appli- 
cation without  reading  it.  In  delivering  the  unanimous  judgment 
of  the  court,  Mr.  Justice  MiUer  said: 

''Passing  then  to  the  second  branch  of  the  case:  The  defendant  excepted  to 
the  introduction  of  oral  testimony  regarding  the  action  of  the  agents  and  to 
the  instructions  of  the  court  on  that  subject,  and  assigns  the  ruling  of  the  court 
as  error,  on  the  ground  that  It  permitted  the  written  contract  to  be  contradicted 
and  varied  by  parol  testimony.  The  great  value  of  the  rule  of  evidence  here 
Invoked  cannot  be  easily  overestimated.  As  a  means  of  protecting  those  who 
are  honest,  accurate,  and  prudent  In  making  their  contracts,  against  fraud  and 
false  swearing,  against  carelessness  and  inaccuracy,  by  furnishing  evidence  of 
what  was  intended  by  the  parties,  which  can  always  be  produced  without  fear 
of  change  or  liability  to  misconception,  the  rule  merits  the  eulogies  it  has  re- 
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celYed.  But  experience  has  shown  that  In  reference  to  these  very  matters 
the  role  Is  not  perfect.  The  written  instrument  does  not  always  represent  the 
intention  of  both  parties,  and  sometimes  it  fails  to  do  so  as  to  either;  and, 
where  tliis  has  been  the  result  of  accident  or  mistake  or  fraud,  the  principle 
has  been  long  recognized  that  under  proper  circumstances,  and  in  an  appropri- 
ate proceeding,  the  instrument  may  be  set  aside  or  reformed,  as  best  suits  the 
purposes  of  justice.  A  rule  of  evidence  adopted  by  the  courts  as  a  protection 
against  fraud  and  false  swearing,  would,  as  was  said  in  regard  to  the  analo' 
gous  rule  known  as  the  'Statute  of  Frauds,'  become  the  Instrument  of  the 
very  fraud  it  was  intended  to  prevent,  if  there  did  not  exist  some  authority  to 
correct  the  universality  of,  its  application.  ♦  ♦  ♦  It  is  in  precisely  such 
cases  as  this  that  courts  of  law  in  modem  times  have  introduced  the  doctrine 
of  equitable  estoppels,  or,  as  it  is  sometimes  called,  'estoppels  in  pais.'  The 
principle  is  that,  where  one  party  has  by  his  representations  or  his  conduct 
induced  the  other  party  to  a  transaction  to  give  him  an  advantage  which  it 
would  be  against  equity  and  good  conscience  for  him  to  assert,  he  would  not, 
in  a  court  of  justice,  be  permitted  to  avail  himself  of  that  advantage.  And. 
although  the  cases  to  which  this  principle  is  to  be  applied  are  not  as  well 
defined  as  could  be  wished,  the  general  doctrine  is  well  understood,  and  is 
applied  by  courts  of  law  as  well  as  equity  where  the  technical  advantage 
thus  obtained  is  set  up  and  relied  on  to  defeat  the  ends  of  justice  or  establish 
a  dishonest  claim.  It  has  been  applied  to  the  precise  dass  of  cases  of  the  one 
before  us  in  numerous  well-considered  judgments  by  the  courts  of  this  country." 

In  Insurance  Co.  v.  Heame,  20  Wall.  494,  22  L.  Ed.  398,  the  terms 
of  the  policy  were  agreed  upon  by  letter.  The  policy  issued  varied 
from  the  agreement  The  insured  accepted  and  retained  it  with- 
out reading  it,  and  the  company  contended  that,  having  done  so, 
he  was  bound  by  its  provisions,  although  they  differed  from  the 
terms  of  the  agreement;  but  the  court  said: 

**The  policy  was  intended  to  put  the  contract  in  a  more  full  and  formal  shape. 
The  assured  was  bound  to  read  the  letters  of  the  company  in  reply  to  his  own 
with  care.  It  is  to  be  presumed  he  did  so.  He  had  a  right  to  assume  that 
the  policy  would  accurately  conform  to  the  agreement  thus  made,  and  to  rest 
confidently  in  that  belief." 

The  company  in  that  case  seems  not  to  have  thought  of  the  ex- 
pedient of  calling  the  policy,  which  varied  from  the  terms  of  the 
agreement,  a  "counter  proposition.'' 

In  Palmer  v.  Insurance  Co.,  54  Conn.  488,  509,  510,  9  Atl.  248,  the 
court  say: 

*'But  if  the  underwriter  solicits  a  person  to  purchase  of  him  indemnity  against 
loss  by  fire;  and  if  they  unite  in  making  a  written  contract  of  all  the  terms, 
conditions,  and  stipulations  which  are  to  become  a  part  of,  or  in  any  way  affect, 
the  contract;  and  if  the  underwriter  promises  to  make  and  sign  a  copy 
thereof,  and  deliver  it,  as  the  evidence  of  the  terms  of  his  undertaking;  and  if  a 
material  and  variant  condition  is  by  mistake  inserted,  and  the  variant  con- 
tract is  delivered,  and  the  stipulated  premium  is  received  and  retained, — ^the 
court  will  not  hear  the  claim  that  he  Is  entitled  to  the  benefit  of  the  variant 
condition,  when  the  other  party  had  neither  actual  nor  imputed  knowledge  of 
the  change.  In  his  promise  to  make  and  deliver  an  accurate  copy,  there  is 
justification  before  the  law  for  the  (Hnission  of  the  other  party  to  examine  the 
paper  delivered,  and  for  his  assumption  that  there  is  no  designed  variance.  A 
man  Is  not,  for  his  pecuniary  advantage,  to  Impute  it  to  another,  as  gross  negli- 
gence, that  the  other  trusted  to  his  fidelity  to  a  promise  of  that  character. 
The  rule  of  law  that  no  person  shall  be  permitted  to  deliver  himself  from 
contract  obligations  by  saying  that  he  did  not  read  what  he  signed  or  accepted 
is  subject  to  this  limitation,  namely,  that  It  is  not  to  be  applied  in  behalf  of  any 
person  who  by  word  or  act  has  induced  the  omission  to  read." 


Digitized  by 


Google 


M'MASTEB   v.  new    YORK   LITE   INS.  CO.  883 

In  Hay  v.  Insurance  Co.,  77  N.  Y.  235,  Chief  Justice  Church,  speak- 
ing for  the  court  of  appeals,  said: 

"It  was  bad  faith  on  the  part  of  the  defendant  to  change  so  radicaUy  the 
terms  of  the  policy,  and  deliver  it  as  a  policy  simply  renewing  the  old  one,  with- 
out notice  of  the  change.  A  party  whose  duty  it  is  to  prepare  a  written  con- 
tract, in  pursuance  of  a  previous  agreement  to  prepare  one  materially  changing 
the  terms  of  such  previous  agreement,  and  deliver  It  as  In  accordance  therewith, 
commits  a  fraud  which  entitles  the  other  party  to  relief,  according  to  the  cir- 
cumstances presented.  •  •  •  Policies  of  fire  Insurance  are  rar^  examined 
by  the  insured.  The  same  degree  of  vigilance  and  critfcal  examination  would 
not  be  expected  or  demanded  as  In  the  case  of  some  other  instruments.  It  is 
found  th9,t  the  plaintiff  did  not  in  fact  examine  the  policy  until  after  the  fire, 
when,  for  the  first  time,  he  was  informed  of  the  peculiar  terms  of  the  provi- 
sion." 

In  Bidwell  v.  Insurance  Co.,  16  N.  Y.  266,  the  court  said: 

'*That  the  contract  of  insurance  agreed  to  be  made  by  the  defendants  was 
such  in  its  terms  as  the  plaintiffs  have  alleged  in  their  complaint,  has  been 
found  by  the  Judge,  and  is  conclusive  upon  us.  The  fact  on  which  the  appel- 
lants rely — that  the  policy  actually  made  out  was  in  the  plaintiffs'  hands  for  a 
considerable  time,  and  until  after  the  loss  had  occurred — ^was  a  circumstahce 
to  be  weighed  by  the  judge,  as  bearing  upon  the  truth  of  the  plaintiffs*  allega- 
tion that  the  policy  did  not  pursue  th^  contract.  It  has  undoubtedly  been  con- 
sidered by  the  Judge,  and  his  Judgment  has  been  -given,  notwithstanding  that 
circumstance,  in  favor  of  the  plaintiffs.  There  is  no  rule  of  law  which  fixes 
the  period  within  which  a  man  may  discover  that  a  writing  does  not  express 
the  contract  which  he  supposed  it  to  contain,  and  which  bars  him  of  relief  for 
delay  in  asserting  his  rights,  short  of  the  period  fixed  by  the  statute  of  limita- 
tions." 

In  Institution  v.  Burdick,  87  N.  Y.  40,  the  court  of  appeals  said: 

*'It  has  certainly  never  been  announced  as  the  law  in  this  state  that  the  mere 
omission  to  read  or  know  the  contents  of  a  written  Instrument  should  bar  any 
relief  by  way  of  a  reformation  of  the  instrument  on  account  of  mistake  or 
fraud.  It  is  the  general  rule  that  where  a  written  Instrument  fails  to  conform 
to  the  agreement  between  the  parties,  in  consequence  of  the  mutual  mistake  of 
the  parties,  however  induced,  or  the  mistake  of  one  party  and  fraud  of  the 
other,  a  court  will  reform  the  Instrument  so  as  to  make  it  conform  to  the 
actuial  agreement  between  the  parties." 

The  court  then  cites  the  case  of  Botsford  v.  McLean,  45  Barb.  478, 
where,  in  a  transaction,  one  of  the  parties  was  to  execute  four  notes, 
bearing  interest.  He  executed  and  delivered  four  notes,  but  only 
two  of  them  bore  interest.  The  payee,  without  reading  the  notes, 
accepted  them  and  put  them  away.    The  court  proceeds: 

"The  vendor,  seeing  that  two  of  the  notes  were  on  interest,  assumed  that 
the  other  two  were  also  on  interest,  and  accepted  the  same,  believing  that  all 
were  properly  drawn.  The  purchasers,  knowing  that  two  of  the  notes  were 
so  drawn  as  not  to  bear  interest,  purposely  abstained  from  calling  the  ven- 
dor's attention  to  the  fact  It  was  held  that  there  was  a  mistake  on  one  side, 
and  fraud  upon  the  other,  and  that  the  two  notes  should  be  reformed  so  as  to 
conform  to  the  actual  agreement  between  the  parties;  and  the  decision  was 
affirmed  In  this  court  in  1870.  In  that  case  there  was  a  certain  degree  of  negli- 
gence in  not  reading  the  two  notes.  It  is  said  by  the  learned  counsel  for  the 
plaintiff,  in  the  argument  before  us,  that  there  was  artifice  used  in  that  case 
to  induce  the  plaintiff  to  believe  that  the  two  notes  were  drawn  with  interest, 
— that  artifice  being  in  drawing  and  placing  before  the  plaintiff  the  first  two 
noteSv  payable  with  interest,  by  which  the  payee  was  thrown  off  his  guard; 
but  that  circumstance  was  not  the  basis  of  that  decision,  and  does  not  distin- 
guish that  case  from  this.  There  was  nothing  there  to  prevent  the  payee 
from  reading  the  notes,  and  he  had  abundant  opportunity  to  do  so.    If  he  had 
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read  them,  the  mistake  and  fraud  would  have  been  discovered.  There  was 
at  most,  in  substauoe,  the  representation  that  the  two  notes  were  drawn  with 
interest;  and,  if  that  was  filse,  the  means  were  at  hand  for  its  easy  and  ready 
detection.  So  in  this  case.  Mrs.  Burdick  intrusted  Martin  to  draw  the  deed, 
and  he  was  bound  to  have  it  drawn  so  as  to  express  the  agreement  between 
the  parties;  and,  when  he  brought  and  delivered  the  deed  to  her,  it  was,  in 
effect,  a  representation  to  her  that  the  deed  had  been  so  drawn.  She  was  not 
bound  to  assume  that  he  might  be  practicing  a  fraud  upon  her  or  representing 
a  falsehood,  and  she  cannot  be  charged  with  negligence  in  believing  confidently 
that  he  was  acting  in  good  faith  and  telling  the  truth.  In  omitting  to  read  the 
deed,  she  was  no  more  in  fault  than  the  plaintiff  was,  in  the  case  above  cited, 
in  omitting  to  read  the  two  notes.  It  is  certainly  not  Judt  that  one  who  has 
perpetrated  a  fraud  should  be  permitted  to  say  to  the  party  def rauded#  when  he 
demands  relief,  that  he  ought  not  to  have  trusted  or  believed  him.  •  •  • 
If  the  rule  were  otherwise,  the  unwary  and  confiding,  who  need  the  protection 
of  the  law  the  most,  would  be  left  a  prey  to  the  fraudulent  and  artful  piactices 
of  evil  doers." 

In  Kister  v.  Insurance  Co.,  128  Pa.  St.  553, 18  Atl.  447,  the  supreme 
court  of  Pennsylvania  say : 

"We  cannot  say  that  the  law,  in  anticipation  of  a  fraud  upon  the  part  of  a 
company.  Imposed  any  absolute  duty  upon  Kister  to  read  his  policy  when  he 
received  It,  although  it  would  certainly  ^ve  been  an  act  of  prudence  on  his 
part  to  do  so.  Insurance  Co.  v.  Bruner,  23  Pa.  St  50;  Insurance  Co.  v.  Wil- 
kinson, 13  Wall.  222,  20  L.  Ed.  617.  One  thing  is  certain,  however:  The  com- 
pany cannot  repudiate  the  fraud  of  Its  agent,  and  thus  escape  the  obligations 
of  a  contract  consummated  thereby,  merely  because  Kister  accepted  in  good 
faith  the  act  of  the  agent,  without  examination." 

In  Gristock  v.  Insurance  Co.,  87  Mich.  428,  49  N.  W.  634,  the  su- 
preme court  of  Michigan  say: 

"Plaintiff  had  a  right  to  rely  upon  the  assumption  that  his  policy  would  be  in 
accordance  with  the  terms  of  his  oral  application.  If  the  defendant  desired 
to  make  it  anything  different  It  should,  in  order  to  make  it  binding  upon  plain- 
tiff, under  the  authorities  in  this  state,  have  called  his  attention  to  those  clauses 
which  differed  from  the  oral  application," 

In  Strohn  v.  Railway  Co.,  21  Wis.  562,  the  plaintiflfs  had  a  verbal 
agreement  with  the  defendant  railway  company  as  to  the  terms  of 
shipment  of  a  quantity  of  freight.  The  freight  was  delivered  to  the 
railway  company,  and  afterwards,  upon  demand,  the  company  deliv- 
ered to  the  plaintiffs  bills  of  lading  therefor.  These  bills  of  lading 
contained  conditions  of  shipment  inconsistent  with  the  verbal  agree- 
ment of  the  parties.  The  plaintiffs  having  received  and  retained  these 
bills  of  lading  without  reading  them  or  knowing  their  contents,  the 
railway  company  insisted  that  they  were  bound  by  the  conditions  con- 
tained in  the  bills  of  lading,  which  had  been  received  without  objec- 
tion.   In  answer  to  this  contention,  the  court  said: 

"Having  previously  entered  into  a  special  verbal  agreement,  he  may  right- 
fully assume,  in  the  absence  of  notice  to  that  effect,  that  it  is  embodied  in  the 
paper  or  receipt,  or  at  least  that  the  receipt  contains  nothing  contrary  to  it 
It  is  In  the  nature  of  a  direct  fraud  or  cheat  for  the  company  or  its  agents, 
after  having  entered  into  a  verbal  agreement  thus  wrongfully  to  insert  a  con- 
tract of  an  entirely  different  character,  and  present  it  to  the  party  without 
directing  his  attention  expressly  to  it  and  procuring  his  assent  It  is  no  answer 
for  the  company  in  such  a  case  to  say  that  the  other  party  should  have  been 
more  diligent  and  watchful,  and  should  have  detected  the  fraud.  So  long 
as  he  is  ignorant  of  the  new  conditions,  and  does  not  assent  to  them,  the  con- 
tract in  writhxg  is  not  consummated,  and  parol  evidence  may  be  received*" 
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And  to  the  same  effect  is  Boorman  v.  Express  (3o.,  21  Wis.  154. 

In  McElroy  v.  Assurance  Co.,  36  0.  0.  A.  615,  94  Fed.  990, 1000,  the 
circuit  court  of  appeals  for  the  Ninth  circuit  say: 

"It  would  certainly  have  been  an  act  of  prudence  on  his  part  to  read  the 
entire  policy,  but  his  neglect  to  do  bo  cannot  excuse  the  company  for  the 
default  of  the  agent  In  not  writing  the  contract  In  accordance  with  the  repre- 
sentations made  by  the  Insured.  The  Insured  had  a  right  to  rely  upon  the 
agent* s  performing  his  duty  of  making  the  contract  In  conformity  with  tbe  In- 
formation given,  and  the  agent's  failure  to  do  so,  whether  the  result  of  a  mis- 
take or  of  a  deliberate  fraud,  cannot  operate  to  the  prejudice  of  the  Insured. 
The  contract  of  Insurance  Is  pre-eminently  one  that  should  be  characterized  by 
the  utmost  good  faith  on  both  sides." 

In  Pitchner  v.  Association,  103  Iowa,  276,  72  N.  W.  530,  the  su- 
preme court  of  that  state  say : 

'*The  Insured  ordinarily  rely  upon  the  agent  to  properly  set  out  the  facts  in 
the  applications,  and  Laub  did  as  men  usuaUy  do,  In  assuming  that  the  defend- 
ant's agent  had  done  his  duty.  Stone  v.  Insurance  Co.,  68  Iowa,  737,  28  N.  W. 
47;  McGomb  y.  Insurance  Co.,  88  Iowa,  247,  48  N.  W.  103&  The  mere  failure 
of  the  assured  to  read  his  application,  or  the  copy  of  It  in  the  policy,  does  not 
establish  negligence.  Hagan  v.  Insurance  Co.,  81  Iowa,  821,  46  N.  W.  1114; 
Donnelly  v.  Insurance  Co.,  70  Iowa,  698,  28  N.  W.  607;  Boetcher  v.  Insurance 
Co.,  47  Iowa,  263.  Nor  is  the  mere  omission  to  read  the  policy  n^ligence. 
Barnes  y.  Insurance  Co.,  75  Iowa,  11,  89  N.  W.  122;  Jamison  t.  Insurance  Co., 
85  Iowa,  229,  52  N.  W.  185;  Boetcher  v.  Insurance  Co.,  supra.  Laub  had  no 
reason  to  suppose  the  policy  and  application  were  drawn  differently  than 
understood." 

Citations  to  the  effect  of  the  foregoing  might  be  multipl'ed  indefi- 
nitely, but  the  excerpts  quoted  are  enough  to  establish  beyond  all 
controversy  that  the  doctrine  of  the  majority  is  not  the  law.  No 
verbal  dexterity  can  weaken  or  evade  the  overwhelming  force  of  these 
decisions.  They  conclude  the  question.  Not  one  case  cited  by  the 
majority  is  an  authority  on  the  facts  of  this  case.  Even  the  decision 
of  this  court  when  this  case  was  here  on  a  bill  to  reform  the  policy 
is  not  in  point  in  this  case,  because  some  of  the  material  facts  found 
by  the  circuit  court  in  this  case,  and  which  are  conclusive  upon  this 
court  now,  were  disputed  and  denied  by  this  court  in  the  equity  case. 
In  Insurance  Co.  v.  Norwood,  16  C.  C.  A.  136,  69  Fed.  71,  the  question 
under  discussion  was  decided  by  this  court  after  full  argument  and 
consideration.  The  opinion  in  that  case  is  exactly  opposed  to  the 
opinion  of  the  majority  in  this  case,  and  yet  the  majority  opinion  no- 
where refers  to  the  Norwood  Case.  If  the  court  intends  to  overrule 
the  Norwood  Case,  it  should  have  the  courage  and  candor  to  say  so. 
It  is  extremely  unfair  to  the  profession  and  the  public  for  an  appellate 
court  to  put  forth  two  opinions,  diametrically  opposed  to  each  other, 
without  noticing  the  fact,  and  advising  the  profession  which  opinion 
they  are  to  regard  as  the  law  of  the  court.  The  Norwood  Case  was 
cited  and  its  doctrine  approved  by  the  circuit  court  of  appeals  for  the 
Ninth  circuit  in  McElroy  v.  Assurance  Co.,  supra,  and  also  in  the 
Sixth  circuit  in  the  case  of  Insurance  Co.  v.  Fischer,  34  O.  C.  A.  503, 
92  Fed.  500. 

There  is  another  ground  upon  which  the  case  should  be  reversed, 
and  the  plaintiff  in  error  awarded  a  new  trial.  The  defendant  in 
error  is  a  New  York  corporation.  A  statute  of  that  state  in  force  at 
the  time  these  policies  were  issued  declares: 
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"No  Forfeiture  of  Policy  without  Notice.  No  life  corporation  doing  busi- 
ness In  this  state  shall  declare  forfeited  or  lapsed  any  policy  hereafter  Issued 
or  renewed,  and  not  Issued  upon  the  payment  of  monthly  or  weekly  pre- 
miums, or  unless  the  same  is  a  term  Insurance  contract  for  one  year  or  less, 
nor  shall  any  such  policy  be  forfeited  or  lapsed  by  reason  of  non-payment, 
when  due,  of  any  premium,  Interest,  or  Installment  or  any  portion  thereof, 
required  by  the  terms  of  the  policy  to  be  paid,  unless  a  written  or  printed 
notice  stating  the  amount  of  such  premium,  Interest,  installment,  or  portion 
due  thereof  on  such  policy,  the  place  where  it  should  be  paid,  and  the  person 
to  whom  the  same  is  payable,  shall  be  duly  addressed  and  mailed  to  the 
person  whose  life  is  Insured,  or  the  assignee  of  the  policy,  If  notice  of  the 
assignment  has  been  given  to  the  corporation,  at  his  or  her  last  known 
post-office  address,  postage  paid  by  the  corporation,  or  by  an  officer  thereof, 
or  person  appointed  by  it  to  collect  such  premium,  at  least  fifteen,  and  not 
more  than  forty-five  days  prior  to  the  day  when  the  same  is  payable.  The 
notice  shall  also  state  that  unless  such  premium.  Interest,  Installment  or  por- 
tion thereof,  then  due,  shall  be  paid  to  the  corporation,  or  to  a  duly-appointed 
agent  or  person  authorized  to  collect  such  premium,  by  or  before  the  day  it 
falls  due,  the  policy,  and  all  payments  thereon,  will  become  forfeited  and 
void,  except  as  to  the  right  to  a  surrender  value,  or  paid-up  policy,  as  in  this 
chapter  provided.  If  the  payment  demanded  by  such  notice  shall  be  made 
within  the  time  limited  therefor,  it  shall  be  taken  to  be  in  full  compliance 
with  the  requirements  of  the  policy  in  respect  to  the  time  of  such  payment; 
and  no  such  policy  shall  in  any  case  be  forfeited  or  declared  forfeited  or 
lapsed  until  the  expiration  of  thirty  days  after  the  mailing  of  such  notice. 
The  affidavit  of  any  officer,  clerk,  or  agent  of  the  corporation,  or  of  any  one 
authorized  to  mail  such  notice,  that  the  notice  required  by  this  section  has 
been  duly  addressed  and  mailed  by  the  corporation  issuing  such  policy,  shall 
be  presumptive  evidence  that  such  notice  has  been  duly  given."  Laws  1892, 
c.  690,  art  2,  §  92. 

In  Baxter  v.  Insurance  Co.,  119  N.  Y.  454,  23  N.  E.  1048,  7  L.  R.  A. 
293,  the  court  of  appeals  of  that  state,  speaking  of  this  statute  and 
its  effect  upon  the  policy  of  life  insurance  issued  under  it,  said: 

•This  statute  was  part  of  the  contract  in  question,  and  governed  the  rights 
and  liabilities  of  the  parties  in  precisely  the  same  way  and  to  the  same  extent 
as  if  aU  its  terms  and  conditions  bad  been  actually  incorporated  into  the 
policy." 

In  that  case  the  defendant  was  claiming  a  forfeiture  of  a  policy  for 
nonpayment  of  the  premium  when  due.  It  was  not  shown  by  the  in- 
surance company  that  the  notice  required  by  this  statute  had  been 
given.    The  court  continues  as  follows: 

"There  was  no  proof  given  at  the  trial  by  either  party  to  show  whether 
this  notice  had  been  setved  or  not  It  is  obvious  that  this  statute,  when 
imported  into  the  contract,  modified  Its  conditions  in  very  material  respects. 
The  duration  and  validity  of  the  policy  are  not  then  dependent  upon  the  pay- 
ment of  the  premium  on  the  day  named  therein,  but  upon  the  payment  within 
thirty  days  after  the  notice  has  been  given.  •  •  •  The  statute  prescribes 
this  notice  as  a  necessary  condition  of  forfeiture,  and,  unless  it  was  served, 
the  assured  was  not  in  default,  because  payment  within  thirty  days  after 
notice  is  to  be  taken  as  a  full  compliance  with  the  conditions  as  to  payment 
of  the  premiums.  •  •  •  Before  defendant  could  raise  any  question  in  re- 
gard to  the  nonpayment  of  the  August  premium,  it  was  necessary  to  show 
that  it  had  complied  with  the  statute  by  serving  a  notice,  as  this  step  was 
essential  in  order  to  put  the  Insured  in  default,  or  to  raise  any  point  based 
on  his  omission  to  pay  the  last  quarterly  premium." 

See,  also,  De  Prece  v.  Insurance  Co.,  136  N.  Y.  151,  32  N.  E.  556; 
Phelan  v.  Insurance  Co.,  113  N.  Y.  147,  20  N.  E.  827. 
In  Griffith  v.  Insurance  Co.,  101  Cal.  627,  36  Pac.  113;  Johnson  v. 
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Insurance  Co.  (Iowa)  78  N.  W,  905;  Insurance  Co.  v.  Dingley,  35 
O.  a  A.  245,  93  Fed.  153;  Rosenplanter  v.  Society,  37  0.  C.  A.  566, 
96  Fed.  721, — ^the  same  statute  is  considered,  and  the  interpretation 
given  it  by  the  New  York  courts  adopted. 

The  burden  of  proof  to  show  that  this  notice  was  given  rests  upon 
the  insurance  company.  It  must  show  a  strict  compliance  with  the 
terms  of  the  statute  before  it  can  assert  a  forfeiture.  This  is  con- 
ceded by  the  defendant  in  error,  and,  in  its  answer  claiming  a  for- 
feiture of  the  policies,  it  is  alleged  that  notice  was  duly  mailed  to  the 
insured  at  least  15  days,  and  not  more  than  45  days,  before  the 
premiums  were  due  on  the  policies,  in  the  form  required  by  the  statute. 
But  there  is  no  finding  of  fact  to  support  this  allegation.  The  only 
finding  of  fact  on  the  subject  read?  as  follows: 

"(10)  That  not  later  than  November  17,  1894,  notice  was  sent  to  Frank  B. 
McMaster  of  the  coming  due  of  the  premiums  on  the  policies  issued  to  him  by 
the  defendant  company,  in  accordance  with  the  requirements  of  the  statutes 
of  the  state  of  New  York." 

It  will  be  observed  that  there  is  a  total  failure  to  find  the  facts 
showing  a  compliance  with  the  statute  by  the  company.  One  re- 
quirement of  the  statute  is  that  the  notice  shall  be  sent  ^^at  least 
fifteen  and  not  more  than  forty-five  days  prior  to  the  day  when  the 
same  is  payable."  The  only  finding  on  the  subject  is  "that  not  later 
than  November  17,  1894,  notice  was  sent.''  But  how  much  earlier 
than  November  17,  1894,  was  it  sent?  It  might  have  been  sent  the 
1st  of  July,  and  this  finding  would  be  true.  It  is  not  upon  such  a 
finding  that  a  court  caju  declare  a  forfeiture.  The  rule  is  absolute  and 
without  an  exception  that  the  special  findings  of  fact  of  the  lower 
court  must  distinctly  and  specifically  find  every  fact  essential  to  sup- 
port its  judgment.  Nothing  can  be  supplied  by  intendment.  The 
next  clause  of  this  finding,  namely,  that  the  "notice  was  sent  to 
Prank  E.  McMaster  of  the  coming  due  of  the  premiums  on  the  poli- 
cies issued  to  him  by  the  defendant  company  in  accordance  with  the 
requirements  of  the  statute  of  the  state  of  New  York,"  is  fatally  de- 
fective for  the  reason  that  it  states  a  mere  conclusion  of  law,  and 
finds  no  fact  whatever.  The  contents  of  the  notice  are  not  given, 
and  the  notice  is  nowhere  set  out.  It  was  the  duty  of  the  lower  court 
either  to  make  the  notice  a  part  of  its  finding,  or  set  out  its  contents 
specifically,  so  that  this  court  could  determine  whether  it  was  "in 
accordance  with  the  requirements  of  the  statute  of  the  state  of  New 
York."  Under  the  New  York  statutes  the  forfeiture  of  a  policy  for 
the  nonpayment  of  premiums  does  not  depend,  as  we  have  seen,  upon 
the  nonpayment  of  the  premiums  according  to  the  terms  of  the  policy, 
but  upon  their  nonpayment  after  the  notice  prescribed  by  the  statute 
has  been  given.  What  that  notice  must  contain  to  make  it  effectual 
will  be  seen  by  reference  to  the  statute  copied  abovfe,  and  its  require- 
ments need  not  be  repeated  here.  See  cases  supra.  The  inadequacy 
of  the  finding  on  this  point  is  forcibly  illustrated  by  the  facts  disclosed 
in  the  record  in  the  equity  suit,  now  a  part  of  the  records  of  this  court. 
A  reference  to  that  record  discloses  the  fact  that  the  notice  which 
was  given  was  fatally  defective  in  at  least  two  particulars.  Rosen 
planter  v.  Society,  37  0.  0.  A.  566,  96  Fed.  721;  Insurance  Co.  v.     j 
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Dingley,  35  O.  C.  A.  245,  93  Fed.  153.  It  is  to  be  regretted  that  the 
majority  of  the  court  have  deemed  silence  the  best  method  of  dispos- 
ing of  the  question  of  the  sufficiency  of  this  finding.  The  judgment 
of  the  circuit  court  should  be  reversed,  and  the  case  remanded,  with 
instructions  to  grant  a  new  trial. 


CARTBR-CRUME  CO.  V.  PBURRUNG. 

(Oircuit  Court  of  Appeals,  Sixth  Circuit.    February  12,  1900.) 

No.  704. 

1.  Contracts— Action  for  Breach— Plbadtng. 

An  amended  petition,  differing*  from  the  original  petition  only  in  con- 
taining additional  Jurisdictional  averments,  and  In  omitting  one  of  the 
parties  defendant,  relates  back  to  the  time  when  the  original  petition 
was  filed;  and,  when  the  action  is  one  to  recover  Installments  due  on  a 
continuing  contract,  the  plaintiff  is  not  required  to  Include  in  the  amend- 
ed petition  a  claim  for  installments  which  have  become  due  since  the 
commencement  of  the  suit,  but  may  maintain  a  second  suit  therefor. 

2,  Same— Bbbach— Right  of  Other  Party  to  Contindb  Performance. 

Where  defendant  contracted  to  pay  plaintiff  a  certain  sum  in  install- 
ments, in  consideration  of  plaintiff's  releasing  his  rights  under  another 
contract,  which  he  did,  and  of  his  further  agreement  not  to  purchase  9l 
certain  line  of  goods  from  others  than  defendant  during  the  term  of  the 
contract,  on  defendant's  refusal  to  make  further  payments  plaintiff  was 
not  obliged  to  treat  the  contract  as  terminated,  or  limited  to  a  single 
action  for  the  breach,  but  was  entitled  to  continue  performance  on  his 
own  part,  and  to  maintain  actions  for  the  recovery  of  the  several  InstaU- 
ments  as  they  became  due. 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  Is  a  writ  of  error  to  review  a  Judgment  in  favor  of  Joseph  P.  Peur- 
rung,  as  the  assignee  of  a  contract  of  the  firm  of  Peurrung  Bros.  &  Co., 
against  the  Carter-Crume  Gonipany  for  $4,977.50.  By  the  contract,  the  Car- 
ter-Crume  Company  agreed  to  pay  Peurrung  Bros.  &  Go.  $3,000  per  annum 
for  the  term  of  3  years  and  6^  months,  in  monthly  installments  of  $250,  on 
the  15th  day  of  each  month,  in  consideration  of  the  release  by  Peurrung 
Bros.  &  Go.  of  aU  their  rights  under  a  contract  previously  made  by  them 
with  Tower  &  Matthews,  of  Indiana,  by  which  Tower  &  Matthews  had 
bound  themselves  to  sell,  at  a  certain  price,  their  entire  output  of  wooden 
wire-end  dishes  for  a  period  of  two  years  or  more.  The  contract  in  suit  pro- 
vided that  it  might  be  annulled  by  90  days*  written  notice,  on  the  1st  day  of 
March  of  any  year.  By  other  clauses  of  the  contract,  it  was  stipulated  that 
Peurrung  Bros.  &  Go.  might  buy  dishes  from  the  Garter-Crume  Company 
at  certain  prices,  but  there  was  no  stipulation  binding  Peurrung  Bros.  &  Co. 
to  buy  any  dishes  whatever.  By  the  last  clause  of  the  contract,  it  was  agreed 
that  Peurrung  Bros.  &  Go.  should  not  purchase  wire-end  dishes  from  anybody 
but  the  Carter-Grume  Company,  and  should  not  allow  a  customer  any  part 
of  the  discount  received  from  it.  In  a  prior  suit  upon  the  same  contract,  by 
the  same  plaintiff  > against  the  same  defendant,  a  recovery  was  had  for  $3,- 
151.50,  which  included  aU  the  installments  due  on  the  contract,  down  to  and 
including  the  installment  due  on  September  14,  1896.  30  C.  O.  A.  174,  86 
Fed.  439.  The  present  suit  was  for  the  Installments  due  thereafter,  beginning 
with  that  of  October  15,  1896.  The  answer  denied  that  the  plaintiff  was  the 
bona  fide  assignee  of  the  contract  or  the  owner  of  the  rights  arising  under 
it.  For  a  second  defense,  the  defendant  set  up  that  it  had  annuUed  the  contract 
on  the  20th  of  September,  1895,  in  accordance  with  the  right  reserved  to  ii 
under  the  contract.    The  third  defense  of  the  defendant  was  aa>  foUowa: 
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*'(8)  Further  answering,  this  defendant  says  that  said  contract  of  Aug^ust  14, 
18d4,  was  an  entire  and  Indivisible  contract;  that  the  consideration  to  the 
defendant  was  an  entire  and  indivisible  consideration;  and  that  on  September 
20,  1895,  this  defendant  notified  said  Peurrung  Brothers  &  Ck).,  In  writing, 
of  the  refusal  by  said  defendant  to  further  perform  said  contract,  and  the 
covenant  on  the  part  of  defendant  to  pay  said  Peurrung  Brothers  &  Co.,  or 
said  plaintiff,  any  sum  or  sums  under  said  contract  was  thereby  broken,  and 
said  notice  was  then  and  there  given  to  said  Peurrung  Brothers  &  Go.  of 
the  breach  by  said  defendant  of  said  covenant,  which  was  an  entire  and  in- 
divisible covenant;  and  thereafter,  on  the  29th  day  of  September,  1896,  said 
plaintiff,  Joseph  P.  Peurrung,  brought  suit  against  this  defendant  in  the  United 
States  circuit  court  for  the  Southern  district  of  Ohio,  Western  division,  being 
cause  numbered  4,964  upon  the  docket  of  said  court,  asking  Judgment  for  dam- 
ages against  this  defendant  for  the  breach  by  defendant  of  said  covenant, 
and  In  said  cause  such  proceedings  were  had  as  that  on  April  3,  1897,  a 
judgment  was  rendered  in  favor  of  said  plaintiff,  Joseph  P.  Peurrung,  who 
was  plaintiff  in  said  cause  No.  4,964,  and  Is  the  plaintiff  in  the  above-entitled 
cause,  which  Judgment  has  been  paid  and  satisfied  by  this  defendant;  and 
this  defendant  says  that  said  Judgment  in  said  cause  No.  4,964  was  for  dam- , 
ages  for  the  breach  of  the  same  covenant  and  contract  alleged  in  the  peti- 
tion In  this  cause,  and  was  a  merger  of  any  and  all  claim  for  damages  under 
said  contract,  including  the  claim  for  damages  alleged  in  the  plaintiff's  peti- 
tion herein,  and  that  thereby  said  plaintiff  is  estopped  to  claim  against  this 
defendant  any  further  damages  for  the  breach  of  said  entire  and  indivisible 
covenant  contained  In  said  contract  of  August  14,  1894,  it  being  the  same 
contract  which  was  set  forth  and  sued  upon  in  said  cause  No.  4,964;  and 
defendant  says  that  the  fifteen  hundred  dollars  ($1,600)  sought  to  be  re- 
covered in  this  cause  was,  if  due  at  all,  due  and  properly  and  by  law  recov- 
erable and  Included  in  the  Judgment  in  said  prior  cause  between  the  same 
parties.  No.  4,964,  on  April  3,  1897,  the  date  of  said  Judgment  in  said  prior 
cause;  that  in  law  the  entire  damages  and  claim  sued  for  in  this  action 
were  Included  and  merged  In  the  damages  and  Judgment  in  said  prior  cause, 
for  the  breach  of  the  said  contract  and  covenant,  which  is  sued  upon  In  said 
cause  No.  4,954,  which  is  the  same  entire  and  indivisible  covenant  and  con- 
tract sued  upon  In  this  cause."  For  the  fourth  defense,  the  defendant  char- 
ged that  the  contract  sued  on  was  a  part  of  a  plan  to  which  Peurrung  Bros. 
&  €k).  were  parties,  and  by  which  the  Carter-Grume  Company  sought  to  ob- 
tain a  monopoly  of  the  wire-end  wooden  butter-dish  trade,  and  to  raise  the 
prices  therefor;  that  the  contract  was  therefore  Illegal,  contrary  to  public 
policy,  and  void,  as  in  restraint  of  trade,  preventing  competition,  fixing  and 
enhancing  prices,  and  tending  to  create  a  monopoly.  To  the  second  defense 
the  plaintiff  replied  that  the  same  defense  had  been  pleaded  in  the  prior  suit, 
and  had  been  adjudged  against  the  defendant  The  reply  to  the  third  defense 
was  as  follows:  "Plaintiff  denies  that  the  said  contract  was  an  entire  and 
indivisible  contract,  and  he  denies  that  in  said  cause  No.  4,954  he  sued  for 
damages  for  breach  of  covenant  and  contract.  Plaintiff  avers  that  under 
said  contract  the  defendant  was  to  make  to  plaintiff  certain  monthly  pay- 
ments that  became  due  and  were  made  payable  monthly,  and  In  said  cause 
the  plaintiff  sued  for  such  monthly  payments  as  were  then  due  and  unpaid, 
and  he  recovered  a  judgment  only  for  the  same,  with  interest  calculated 
monthly  on  such  monthly  payments  so  becoming  due,  as  the  record  of  said 
cause  will  show;  therefore  the  plaintiff  denies  the  allegations  contained  In 
the  third  defense  set  out  by  the  defendant."  In  their  reply  to  the  fourth 
defense,  the  plaintiff  denied  that  Peurrung  Bros.  &  Go.  had  any  knowledge 
of  the  Illegal  purpose  which  was  to  be  furthered  by  the  contract  in  suit. 
In  the  former  suit  the  original  petition  was  filed  on  the  25th  day  of  September, 

1896.  The  petition  then  made  both  the  Carter-Gnune  Company  and  the 
Crume  &  Sefton  Manufacturing  Company  defendants.    On  the  2d  of  April, 

1897,  the  plaintiff  filed  an  amended  petition,  by  leave  of  court,  in  which  he 
set  up  exactly  the  same  cause  of  action  as  in  his  original  petition,  with  a  little 
fuller  averments  as  to  the  citizenship  of  the  defendant  the  Carter-Grume  Com- 
pany, and  omitted  as  defendants  altogether  the  Crume  &  Sefton  Manufactur- 
ing Company.    The  court  below  submitted  the  case  to  the  JiU7  on  the  issues 
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made— First,  as  to  plaintiff's  ownership  of  the  contract  sued  on;  and,  second, 
as  to  the  knowledge  which  the  plaintiff  and  his  partners  had  of  the  Illegal 
purpose  of  the  defendant  In  making  the  contract.  The  court  declined  to  sub- 
mit the  second  and  third  defenses  to  the  Jury,  The  Jury  returned  a  verdict 
for  the  plaintiff  on  both  Issues  submitted  to  them.  Thereupon  the  defendant 
made  a  motion  for  Judgment  non  obstante  veredicto  on  the  third  defense. 
This  the  court  overruled,  and  Judgment  was  entered  on  the  verdict 

Joseph  Wilby,  for  plaintiff  in  error. 
Charles  W.  Baker,  for  defendant  in  error. 

Before  TAFT,  LUBTON,  and  DAY,  Circuit  Judges. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is  in- 
sisted on  the  part  of  the  plaintiff  in  error  that,  at  the  time  of  the 
commencement  of  the  first  suit  upon  which  recovery  has  been  had, 
there  was  due  upon  the  installments,  under  the  contract,  f  1,500,. 
which  was  not  included  in  the  recovery  in  that  suit,  and  which  is  in- 
cluded in  the  recovery  in  this;  that  the  plaintiff  below  was  not  en- 
titled to  split  up  his  causes  of  action  after  the  installments  became 
due;  that  all  the  installments  due  were  indivisible;  and  that  the 
recovery  for  any  of  them  was  a  bar  to  a  recovery  of  all  the  others 
due  at  the  commencement  of  the  suit.  The  premise  for  this  argu- 
ment is  unfounded.  It  is  that  the  former  suit  was  begun  when 
the  amended  petition  was  filed  in  April,  1897.  It  is  conceded  that 
the  original  petition  in  the  former  suit  asked  judgment  for  all  the 
installments  then  due;  but  it  is  argued  that  a  new  suit  was  begun 
by  the  filing  of  the  amended  petition,  and  that  in  the  amended  peti- 
tion all  the  installments  which  have  fallen  due  in  the  meantime 
should  have  been  included.  We  cannot  yield  to  this  proposition. 
It  may  be  that,  upon  leave  of  court,  the  plaintiff,  by  supplemental 
petition,  might  have  included  in  the  former  suit  all  the  install- 
ments which  had  fallen  due  after  the  filing  of  the  original  petition, 
but  he  was  under  no  obligation  to  do  so.  In  his^  amended  petition^ 
he  stated  exactly  the  same  cause  of  action  which  had  been  stated 
in  the  original  petition,  merely  elaborating  somewhat  the  avermenta 
relating  to  jurisdiction  and  dismissing  one  of  the  parties  defendant. 
Ab  the  petition  was  an  amended  petition,  and  not  a  supplemental 
petition,  it  related  back  to  the  time  of  the  filing  of  the  original  pe- 
tition, and  cannot  be  construed  to  be  the  beginning  of  a  new  suit 
as  of  the  date  of  its  filing.  In  Railroad  Co.  v.  McLaughlin,  43  U.  S. 
App.  181,  19  0.  C.  A.  551,  73  Fed.  519,  it  was  held  by  this  court 
that  an  amended  petition  in  every  respect  like  the  original  peti- 
tion, except  as  to  the  jurisdictional  averments,  was  to  be  regarded 
as  filed  and  construed  as  of  the  date  of  the  original  petition;  and 
two  decisions  in  the  court  of  appeals  in  the  Eighth  circuit  were 
cited  to  sustain  this  view.  Carnegie  v.  Hulbert,  36  U.  S.  App.  SI, 
16  C.  C.  A.  498,  70  Fed.  209;  Bowden  v.  Burnham,  19  U.  S.  App.  448, 
452,  8  C.  C.  A.  248,  59  Fed.  752.  We  are  clearly  of  opinion,  there- 
fore, that  the  former  suit  must  be  regarded  as  having  been  begun 
at  the  date  of  the  filing  of  the  original  petition. 

This  brings  us  to  the  second  contention  of  plaintiff  in  error  and 
its  more  radical  claim.    It  is  insisted  that  upon  the  refusal  of  the 
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Carter-Crume  Company,  in  September,  1895,  further  to  pay  the  In- 
stallments due  under  the  contract,  the  only  remedy  which  the  plain- 
tiff or  his  assignors  had  was  to  sue  upon  the  contract  as  an  indi- 
visible one  for  damages  for  its  entire  breach;  that  the  suit  begun 
in  September,  1896,  must  be  regarded,  therefore,  as  a  suit  of  that 
character;  that  the  recovery  must  be  treated  as  the  amount  due 
for  the  total  breach,  and  the  judgment  must  be  a  bar  to  a  further 
recovery  upon  the  contract.  The  contention  cannot  be  sustained. 
The  cases  which  the  plaintiff  in  error  relies  upon  are  cases  involving 
contracts  entirely  different  from  the  one  at  bar.  They  are  James 
V.  Allen  Co.,  44  Ohio  St.  226,  6  N.  E.  246,  and  Steinau  v.  Gas  Co., 
48  Ohio  St.  324,  27  N.  E.  545.  James  v.  Allen  Co.  was  a  case  of  a 
contract  for  services.  The  employ^  was  dismissed  before  the  ter- 
mination of  the  contract.  At  the  end  of  two  months  after  his  dis-  - 
missal,  he  brought  suit  to  recover  the  amount  which  would  have 
been  due  him  under  the  contract,  had  he  continued  at  work,  and 
recovered  a  judgment  therefor.  At  the  end  of  two  more  months 
he  brought  a  second  suit,  and  in  the  second  the  judgment  in  the 
first  suit  was  pleaded  as  a  bar.  The  plea  was  sustained.  It  was 
held  that  the  only  remedy  of  the  plaintiff  had  been  to  bring  a  suit 
to  recover  damages  for  the  entire  breach;  that  as  he  had  not  ren- 
dered the  services  under  the  contract,  even  though  prevented  from 
doing  so  by  the  defendant,  he  could  not  properly  aver  that  he  had 
rendered  the  services,  and  he  could  not  treat  the  contract  as  still 
subsisting.  The  same  rule  was  laid  down  in  the  case  of  Steinau  v. 
Gas  Co.,  supra,  where  the  contract  was  one  in  which  Steinau  agreed 
to  take  gas  from  the  gas  company  for  10  years,  and  the  gas  com- 
pany agreed  to  furnish  the  gas.  Several  years  before  the  termina- 
tion of  the  contract  Steinau  refused  to  take  the  gas,  and  the  gas 
company  did  not  furnish  it,  but  brought  suit  to  enjoin  his  use  of 
any  other  means  of  lighting.  The  supreme  court  denied  the  relief 
prayed,  on  the  ground  that  the  gas  company  had  a  full  and  adequate 
remedy  at  law  in  bringing  a  suit  for  the  breach  of  the  contract, 
in  which  the  gas  company  might  recover  as  for  an  entire  breach. 
The  court  said  that  the  case  was  quite  like  that  in  principle  of  James 
V.  Allen  Co.  Without  discussing  the  correctness  of  these  decisions, 
it  is  sufficient  to  say  that  they  have  no  bearing  upon  the  present 
case.  Here,  all  that  the  other  contracting  parties  were  required  to 
do  was  of  a  negative  character.  They  have  performed  all  that  they 
agreed  to  perform  under  the  contract.  The  defendant  has  received 
all  the  benefit  from  the  contract  which  it  was  agreed  it  should  re- 
ceive. It  is  possible  that  the  plaintiff's  assignors  might  have  treated 
the  defendant's  repudiation  of  the  contract  in  September,  1895,  as 
an  anticipatory  breach,  and  have  sued  for  the  entire  damages,  though 
we  do  not  so  >iecide;  but,  if  it  be  so,  it  was  at  their  option  thus  to 
treat  it  or  not,  and  they  did  not  see  fit  to  do  so,  but  continued  to 
comply  with  their  contract,  and,  by  doing  nothing  in  violation 
thereof,  furnished  to  the  defendant  all  the  consideration  it  would 
have  received  had  it  continued  to  comply  with  the  contract  on  its 
behalf.  As  the  contract  was  not,  therefore,  put  an  end  to  by  ac- 
ceptance of  the  anticipatory  breach,  it  remained  in  force,  aiui^the      t 
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plaintiff  was  entitled  to  recover  in  suits  which  should  include  all 
the  installments  due  up  to  the  time  of  the  suit  brought.  The  court 
below  was  right  in  denying  the  motion  for  a  judgment  made  by  the 
defendant.  The  defendant  in  error  concedes  that  there  was  an 
error  in  the  judgment  below  to  the  extent  of  |250,  and  consents  to 
the  remittitur  of  that  amount  in  this  judgment.  Such  remittitur, 
with  interest,  will  be  entered  and  included  in  the  mandate,  and,  as 
entered,  the  judgment  will  be  affirmed,  at  the  costs  of  the  plaintiff 
in  error. 


KIMBLE  V.  WESTERN  UNION  TEL.  00. 

(Circnlt  Court,  E.  D.  Pennsylvania.    Febrnary  21«  1900.) 

No.  61. 

Costs— Enforcing  Payment— Stay  op  Subsequent  Action. 

A  suit  to  recover  for  a  tort  wiU  be  stayed  until  the  plalntlif  pays  the 
costs  of  a  former  action  between  the  same  parties  on  the  same  cause  of 
action  in  another  federal  court,  in  which  he  submitted  to  a  voluntary  non- 
suit 

On  Petition  by  Defendant  for  an  Order'  Staying  Further  Proceed- 
ings. 

W.  S.  Harris,  for  plaintiff. 

Wm.  B.  Linn  and  Wm.  H.  Addicks,  for  defendant. 

DALLAS,  Circuit  Judge.  In  October,.  1899,  when  this  case  was 
upon  the  then  current  list  for  trial,  the  defendant  filed,  and  brought 
to  the  attention  of  the  court,  a  petition  for  an  order  staying  pro- 
ceedings until  the  costs  of  a  former  suit  between  the  same  parties, 
for  the  same  cause  of  action,,  pending  in  the  United  States  circuit 
court  for  the  district  of  Maryland,  should  be  paid.  The  plaintiff 
claimed  that  this  application  came  too  late,  and  ought  not  to  be  en- 
tertained, because,  as  he  alleged,  it  would  be  unfair  to  subject  him, 
by  reason  thereof,  to  a  continuance  of  his  cause,  when  he  was  actually 
in  court  and  ready  for  trial.  He  insisted  that,  if  sufficient  notice  had 
been  given,  he  would  have  been  able  to  show  by  evidence  that  the 
petition  was  not  well  founded;  and,  in  view  of  this  insistence,  leave 
was  given  him  to  then  take  depositions,  and  pending  that  proceeding 
the  case  was  retained  upon  the  calendar  for  trial  (if  entitled)  at  that 
term.  The  plaintiff,  however,  did  not  avail  himself  of  the  opportunity 
thus  afforded  him.  He  has  offered  no  testimony.  He  let  the  matter 
rest  until  about  the  13th  Inst.,  when  he  himself  set  it  down  for  hear- 
ing upon  petition,  answer,  and  replication.  Upon  that  hearing  his 
counsel  directed  attention  to  certain  documents  on  file  in  this  court, 
but  upon  carefully  examining  them  I  do  not  find  that  they  contain 
anything  which  strengthens  his  position.  I  am  of  opinion  that  he 
should  not  be  allowed  to  proceed  further  in  the  present  action  until 
he  shall  have  paid  the  costs  of  the  former  one.  Kimble  v.  Telegraph 
Go.  (C.  C.)  70  Fed.  888.  An  order  granting  the  prayer  of  the  d^end- 
ant's  petition  will  be  entered. 
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BIANHATTAN  LIFE  INS.  CO.  ▼.  O'NEIL  (two  cases). 

(arcult  Court  of  Appeals,  Third  Qrcult    February  9,  1900.) 

Nos.  37,  38. 

Appeal— Rbyiew— Harmless  Error. 

Where  the  principles  of  law  stated  in  a  request  to  charge  are  correct, 
the  mere  fact  that  they  are  not  applicable  to  the  case  made  by  the  evi- 
dence does  not  render  the  affirmance  of  such  request  reversible  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
For  opinion  on  former  appeal,  see  90  Fed.  463. 

M.  A.  Woodward,  for  plaintiff  in  error. 
Thomas  Patterson,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  KIRKPATRICK, 
District  Judge. 

KmKPATRICK,  District  Judge.  The  above-entitled  actions  were 
tried  together.  They  are  suits  in  ejectment  to  determine  the  title  to 
two  pieces  of  property,  and  the  questions  involved  are  the  same  in 
each.  It  is  not  the  duty  or  intention  of  this  court  to  review  the  testi- 
mony brought  up  by  the  record  in  these  causes  for  the  purpose  of 
determining  whether  the  conclusion  reached  by  the  jury  was  in  ac- 
cordance vrith  the  weight  of  evidence  produced.  The  writs  of  error 
do  not  bring  before  us  any  such  question.  Upon  them  we  are  to  de- 
termine whether  the  learned  trial  judge  erred  in  his  statement  ol 
the  law,  and  whether  in  his  charge  to  the  jury  he  presented  the  facts 
to  them  in  a  manner  unfairly  favorable  to  the  defendant,  and  prejudi- 
cial to  the  cause  of  the  plaintiff.  To  this  latter  branch  of  the  case, 
the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  and  11th  assignments  of 
error  are  directed.  We  have  carefully  examined  the  record  of  evi- 
dence and  the  charge  of  the  court,  and,  while  we  concede  the  cor- 
rectness of  the  propositions  of  law  laid  down  by  the  learned  judges  of 
the  supreme  court  of  Pennsylvania  in  the  cases  cited  by  the  plaintiff 
in  error  regarding  the  duty  of  a  judge  in  respect  to  the  matters  com- 
plained of,  we  fail  to  perceive  that  the  learned  trial  judge  in  this 
case  failed  to  perform  his  full  duty  to  both  the  parties  to  these  writs. 
The  necessary  questions  of  fact  to  be  determined  by  the  jury  were 
BO  clearly  presented  to  them  that  they  could  not  have  failed  to  under- 
stand, and  the  evidence  relating  to  those  facts  was  fairly  submitted. 
It  is  no  cau»e  of  complaint  that  a  judge  does  not  repeat  the  argument 
of  counsel,  nor  call  the  attention  of  the  jury  to  the  testimony  of 
every  witness  bearing  upon  every  phase  of  the  case.  We  find  no 
trace  of  bias  in  the  charge  of  the  learned  judge,  tending  to  prejudice 
the  jury,  as  charged  in  the  errors  assigned.  The  9th  and  10th  as- 
signments of  error,  relating  to  the  aflftrmance  by  the  court  of  the 
defendant's  requests  to  charge,  are  not  seriously  pressed  by  the 
plaintiff  in  error.  The  position  of  counsel  seems  to  be  that,  while 
the  learned  judge  was  abstractly  right  in  affirming  said  requests,  yet 
the  principles  of  law  contained  therein  had  no  applicability  to  the 
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factB  of  the  case  as  viewed  from  their  standpoint.  This,  if  true, 
affords  no  ground  for  reversal.  The  judgment  of  the  circuit  court 
will  be  affirmed,  with  costs. 


WATERS  V.  CENTRAL  TRUST  CO.  OF  NEW  YORK. 

(Circuit  Court,  S.  D.  New  York.    March  1,  1900.) 

Pleading— Complaint— Improper  Joinder  op  Causes  of  Action. 

A  complaint  alleging  the  rendition  by  a  court  of  another  state  of  a 
Judgment  against  the  defendant  and  in  favor  of  third  parties,  that  plain- 
tiff was  appointed  receiver  to  collect  such  Judgment  and  distribute  the 
proceeds,  and  that  subsequently  the  owners  thereof  assigned  such  Judg- 
ment to  plaintiff,  states  a  cause  of  action  in  favor  of  plaintiff  as  an  in- 
dividual, and  as  the  legal  owner  of  the  Judgment,  and  is  not  subject  to 
demurrer  as  also  Joining  a  cause  of  action  in^  his  favor  as  receiver. 

Action  at  Law.    On  demurrer  to  complaint. 

David  Willcox,  for  plaintiff. 

Arthur  H.  Van  Brunt,  for  defendant. 

COXE,  District  Judge.  The  complaint  alleges  that  in  April,  1898, 
in  an  action  in  which  Lumin  A.  Andrews  and  others  were  plaintiffs 
and  the  Pittsburgh,  Akron  &  Western  Railroad  Company  and  the 
Central  Trust  Company  of  New  York  and  others  were  defendants, 
the  court  of  common  pleas  of  Summit  county,  Ohio,  duly  adjudged 
that  the  said  railroad  company  was  indebted  to  the  Carnegie  Steel 
(Company  and  others  in  the  sum  of  $100,379,  which  sum  the  defendant, 
the  Central  Trust  Company^  which  was  a  stockholder  in  said  railroad 
company,  was  directed  to  pay  to  the  plaintiff  herein,  Frank  H. 
Waters,  who  was,  by  said  judgment,  appointed  receiver  to  collect  and 
disburse  the  same.  The  complaint  alleges  further  that  prior  to  the 
commencement  of  this  action  the  Carnegie  Steel  Company  and  the 
other  creditors  of  the  said  railroad  company  mentioned  in  the  Ohio 
judgment  duly  assigned  their  claims  against  the  railroad  company 
and  trust  company  to  the  plaintiff.  The  complaint  is  demurred  to 
upon  the  ground  that  two  causes  of  action  are  improperly  united, 
namely  a  cause  of  action  in  favor  of  the  plaintiff  as  receiver  and  a 
cause  of  action  in  favor  of  the  plaintiff  individually  as  assignee  of 
the  claims  against  the  defendant. 

The  plaint&T  does  not  sue  as  receiver,  but  as  an  individual.  The 
action  is  on  the  Ohio  judgment.  When  this  is  proved  the  plaintiff's 
right  of  action  is  established.  Newberry  v.  Robinson  (C.  C.)  36  Fed. 
841,  and  cases  cited.  It  is  thought  that  the  pleader  might  have_ 
stopped  at  this  point  with  safety,  but  he  has  seen  lit  to  allege  that  he 
holds  assignments  of  the  other  claims  against  the  railroad  and  is  now 
its  sole  creditor.  Conceding  this  allegation  to  be  unnecessary  it 
does  not  state  a  separate  and  distinct  cause  of  action.  It  may  be  true 
that  the  defendant  is  not  interested  in  knowing  what  becomes  of 
the  money  after  it  is  paid  to  the  plaintiff,  but  it  is  also  true  that  the 
defendant  is  not  injured  or  misled  by  the  information.  One  holding 
the  legal  title  to  a  chose  in  action  is  not  precluded  from  maintaining 
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an  action  at  law  because  he  happens  to  hold  the  equitable  title  also. 
By  no  possibility  can  the  cause  of  action  be  misunderstood  and  it  is 
thought  that  the  court  is  not  justified  in  permitting  further  delay. 
The  demurrer  is  overruled.  The  defendant  may  answer  within  20 
days. 


UNITED  STATES  ex  rel.  ANDERSEN  ▼.  BUEKB,  CoUector. 

(Circolt  Court,  S.  D.  Alabama.    December  18,  1899.) 

No.  222. 

li  ALIBNS — COKSTRDCTION  OF  IMMIORATIOK  LaWS— WhO  ABB  IHMIGRABTB. 

The  immigration  laws  of  the  United  States,  Hike  aU  other  statutes,  must 
be  given  a  sensible  construction  having  reference  to  their  purpose,  and, 
as  so  construed,  they  apply  only  to  such  aliens  as  enter  or  are  brought  to 
this  country  with  the  intention  that  they  shaU  become  residents  thereof. 
fL  Same— Alien  Seamen — Liability  of  Ybssel  for  Brinqing  into  United 
States. 

The  immigration  laws  have  no  application  to  alien  seamen  who  consfi- 
tute  the  bona  fide  crew  of  a  vessel  trading  in  the  ports  of  the  United  States, 
and  who  enter  such  ports  with  their  ship  in  the  discharge  of  the  duties 
of  their  employment,  and  without  any  intention  of  becoming  residents  of 
this  country;  and  the  master  of  a  vessel  cannot  be  subjected  to  the  fine 
or  refusal  of  his  clearance  papers,  provided  by  the  act  of  March  3,  1891,' 
as  a  penalty  for  refusing  to  return  upon  his  vessel  immigrants  of  the 
prohibited  classes  brought  into  this  country,  because  an  alien  seaman,  who 
is  one  of  the  crew,  escapes  from  his  ship  while  in  port,  ^efore  the  expira- 
tion of  his  term  of  service,  without  having  been  discharged  or  paid,  and 
without  the  consent  or  lonowledge  of  the  master,  and  the  master  is  unable 
to  secure  his  arrest  and  return  to  the  ship. 
a  Same— .imtisDicTioN  of  Courts— (Conclusiveness  of  Decision  of  Immigra- 
tion Officer. 

The  provisions  of  Act  Aug.  18,  1894,  making  the  decision  of  the  appro- 
priate immigration  or  customs  ofiScer  excluding  an  alien  from  admission 
to  the  United  States  under  any  law  or  treaty  conclusive  upon  the  courts, 
does  not  preclude  a  court  from  entertaining  jurisdiction  to  determine  the 
question  whether  such  alien  was  in  fact  an  Immigrant  within  the  meaning 
of  such  laws. 
4.  Same- Enforcement  of  Penalty  against  Ship. 

The  right  to  enforce  a  penalty  against  a  foreign  ship  for  an  alleged  viola- 
tion of  the  immigration  laws  is  essentially  a  judicial  right,  and  when  it  is 
attempted  by  an  executive  ofticer  to  constrain  the  shipmaster  to  pay  a 
penalty,  or  when  clearance  is  refused  his  ship  for  failure  to  pay  such  pen- 
alty, the  courts  are  not  excluded  from  consideration  of  the  question  by  the 
act  of  August  18,  1894,  which  makes  the  decision  of  such  otELcer  condusive 
only  as  to  the  status  of  immigrants. 

This  was  a  petition  for  a  writ  of  mandamus'  to  compeji  the  collector 
of  the  port  of  Mobile  to  grant  clearance  to  the  Norwegian  bark 
Norma. 

Pillans,  Hanaw  &  Pillans,  for  complainant. 
M.  D.  Wickersham,  U.  S.  Atty.,  for  defendant 

TOULMIN,  District  Judge.  The  case  made  upon  this  application 
for  mandamus  as  appears  upon  the  petition  and  return  to  the  alterna- 
tive .writ  is  that  the  Norwegian  vessel  Norma,  lawfully  trading 
to  the  United  States,  entered  the  port  of  Mobile  about  a  month  ago. 
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to  perform  a  charter  under  which  she  ^as  to  load  and  carry  there- 
from a  cargo  of  timber  to  Europe.  Haying  laden  such  cargo  aboard, 
her  master  duly  applied  for  clearance  to  the  collector  of  customs  at 
the  port,  who  declined  to  grant  clearance  to  the  vessel  upon  this 
state  of  facts,  that  is  to  say:  The  said  vessel  came  to  Mobile  with  a 
crew  articled  for  a  voyage  not  to  end  in  the  United  States,  but  to  the 
United  States  and  outward  to  Europe  again.  In  that  crew  was  an 
alien  seaman,  who,  on  arrival  of  the  vessd  at  Mobile,  had  endeavored 
to  obtain  his  discharge  from  the  ship  on  the  claim  that  he  was  too 
ill  to  remain  with  her.  He  was  thereupon  examined  by  a  reputable 
physician  at  this  port,  whom  the  master  called  in  for  the  purpose,  and 
found  by  the  physician  to  be  sound.  The  master  therefore  refused 
to  discharge  him.  Thereafter  this  seaman  remained  on  board,  do- 
ing duty,  until  about  a. week  before  the  ship  was  ready  to  sail,  when 
he  went  ashore  without  special  leave,  and  continued  to  remain  ashore 
for  an  unusual  time,  whereupon  the  master  appealed  to  the  Nor- 
wegian consul  for  process  for  his  arrest  and  return  to  the  ship. 
While  at  the  consul's  office  pending  such  application,  the  seaman 
came  to  the  office,  having  been  sent  to  the  consul  by  the  collector  of 
customs  as  an  alien  pauper  immigrant,  with  instructions  that  he  be 
returned  to  the  master  of  the  ship,  to  be  carried  by  the  ship  out  of  the 
country.  Thereupon  the  said  consul,  in  the  presence  of  the  master 
and  the  man,  stated  to  the  man  that  he  would  be  imprisoned  if  he  did 
not  return  to  duty  on  the  vessel,  which  he  at  once  declared  his 
willingness  to  do,  and  thereupon  the  master  did  not  insist  on  his  ap- 
plication for  his  arrest.  The  seaman  did  return  to  duty  on  the  vessel, 
where  he  was  foimd  that  evening  by  the  master,  apparently  docile, 
and  willing  to  perform  his  duties.  The  next  day  said  seaman  was 
again  absent  from  the  vessel,  without  leave  from  the  master,  having 
left  on  the  vessel  his  bag,  baggage,  and  belongings.  He  had  not 
been  discharged,  and  had  received  none  of  his  pay.  This  last  absent- 
ing of  himself  was  two  days  before  the  master  applied  for  clearance 
at  the  custom  house.  When  he  so  applied,  he  was  informed  by  the 
collector  that  the  latter  could  not  and  would  not  dear  him,  because 
he  had  not  this  seaman  on  board,  and  that  he  must  have  him  arrested, 
and  brought  on  board.  This  the  master  attempted  to  do  by  getting 
a  warrant  of  arrest  for  the  man,  and  by  using  all  diligence  in  his 
power  to  have  him  found,  but  the  officers,  being  unable  to  find  him, 
failed  to  execute  the  warrant.  The  collector  thereupon  declared  that 
the  said  master  had  violated  the  immigration  statutes  by  not  holding 
the  seaman  on  his  return  after  his  first  absence,  and  was  subject  to  a 
fine  of  |300,  which  the  collector  required  that  the  master  should  pay 
before  he  would  grant  a  clearance  of  the  ship;  whereupon  the  master 
applied  to  this  court  for  a  writ  of  mandamus  to  the  collector  to  re- 
quire him  to  clear  the  vessel  without  imposing  such  fine. 

The  legislation  contained  in  the  various  statutes  that  have  been 
passed  relating  to  immigration  is  clearly  directed  against  the  immi- 
gration into  this  country  of  certain  classes  of  persons  who  come  in 
with  the  intent  to  enter  into  and  become  a  part  of  the  mass  of  its 
citizenship  or  population.  Immigration  is  defined  to  be  the  entering 
into  a  country  with  the  intention  of  residing  in  it.    The  earlier  stat- 
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Qtes  merely  prohibit  contract  laborers  being  brought  in.  The  later 
ones  prohibit  the  bringing  in  of  immigrants, — ^persons  who  come  into 
this  country  with  the  intention  of  remaining,  of  fixing  a  residence 
here, — and  who  are  calculated  to  become  a  charge  upon  the  country, 
or  who  are  unfit,  on  account  of  moral  character,  previous  conviction 
of  crime,  or  disease,  to  be  admitted  as  citizens.  Nothing  in  the  scope 
of  the  statutes  seems  to  contemplate,  or  can  be  rationally  held  to  con- 
template, the  prohibition  of  the  bringing  within  the  country  by  ves- 
sels of  their  crews  engaged  under  contracts  made  out  of  the  country, 
to  labor  on  the  vessels  while  approaching  and  while  in  the  ports  of 
this  country,  and  to  sail  again  with  the  vessels  from  this  country. 
By  sections  1, 2,  and  3  of  the  act  of  February  26, 1885  (1  Supp.  Kev.  St. 
U.  S.  p.  479),  it  is  provided  that  it  is  illegal  for  any  person  to  in  any 
way  assist  or  encourage  the  migration  of  any  alien  or  foreigner  into 
the  United  States  under  previous  contract  with  said  alien  or  foreigner 
to  perform  labor  or  service  of  any  kind  in  the  United  States,  its  terri- 
tories, or  the  District  of  Columbia.  Such  contracts  are  avoided,  and 
a  penalty  of  |1,000  is  imposed  for  every  such  offense  as  to  each  alien 
or  foreigner.  Thus  it  is  made  illegal  to  assist  or  encourage  the  migra- 
tion of  any  alien  into  the  United  States  under  previous  contract  with 
him  to  perform  labor  in  the  United  States;  that  is  to  say,  it  is  illegal 
to  assist  or  encourage  any  alien  to  remove  or  change  his  residence 
into  the  United  States  under  previous  contract  with  him  to  perform 
labor  in  the  United  States.  Now,  every  foreign  seaman  on  a  vessel 
of  this  or  a  foreign  country,  signed  on  the  articles  abroad,  is  an  alien 
contracted  with  to  perform  du^  in  the  United  States  while  the  vessel 
lies  in  the  United  States,  loading;  but  he  is  not  contracted  with  to 
remove  to  the  United  States,  or  assisted  or  encouraged  to  migrate — 
to  change  his  residence — to  the  United  States,  to  perform  labor  there. 
It  is  to  be  assumed  that  congress  uses  language  employed  by  it  in 
its  enactments  in  its  ordinary  meaning  and  acceptation.  The  par- 
ticular statute  invoked  on  behalf  of  the  respondent,  being  that  of 
March  3,  1891,  clearly  relates  to  inunigration,  and  is  leveled  only 
against  immigrants, — ^that  is,  those  who  are  coming  to  the  United 
States  to  make  it  a  home, — ^for  in  the  first  section  it  is  declared  that 
certain  classes  of  aliens  shall  be  excluded  from  admission  into  the 
United  States  "in  accordance  witii  the  existing  acts  regulating  immi- 
gration." The  third  section  excludes  the  encouragement  of  immi- 
gration to  this  country  of  aliens  by  promise  of  employment,  adver- 
tisement, and  the  like.  The  fourth  makes  it  unlawful  for  steamships 
or  transportation  companies  or  vessel  owners,  by  writing  or  other- 
wise, to  solicit  or  encourage  immigration  of  aliens  into  the  United 
States,  other  than  by  stating  the  sailings  of  their  vessels  and  their 
facilities.  The  sixth  section  forbids  the  bringing  into  the  United 
States  of  any  aliens  not  lawfully  entitled  to  enter,  and  punishes  the 
offense;  and  the  eighth  section  provides  that  upon  the  arrival  by 
water  of  alien  immigrants  at  any  port  it  shall  be  the  duty  of  the 
master  to  report  the  name,  nationality,  etc.,  of  the  alien  to  the  proper 
ofiicers,  and  provides  for  an  inspection  of  these  persons  before  they 
can  be  lawfully  landed.  The  tenth  section  then  declares  that  all 
aliens  who  may  unlawfully  come  into  the  United  States  shall  be  sent 
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back  on  the  vessel  by  which  they  were  brought  in  at  the  cost  ol  the 
master  or  owner,  and,  if  the  said  master  shsdl  refuse  to  receive  back 
such  aliens  as  he  unlawfully  brought  to  the  United  States  and  as  were 
sent  back  to  the  vessel,  or  shall  refuse  or  neglect  to  return  them  to 
the  port  from  which  they  came,  he  shall  be  punished  in  a  fine  of  not 
less  than  f300,  and  shall  not  have  clearance  of  his  ship  until  it  ia 
paid.  Here  we  see  a  definite  purpose  to  exclude  the  immigration, 
and  the  bringing  of  persons  intending  to  immigrate,  into  the  United 
States,  if  they  belong  to  the  exdud^  classes,  with  definite  specific 
provisions  for  their  deportation  by  the  medium  through  which  they 
entered  the  country.  If  this  law  applied  to  the  crews  of  ships  gener- 
ally, by  section  6  of  this  last  act,  as  well  as  by  the  section  of  the 
previous  act  cited  in  the  earlier  part  of  this  opinion,  no  vessel,  for- 
eign or  domestic,  could  lawfully  enter  the  ports  of  the  United  States 
with  an  alien  seaman  on  board.  I  cannot  so  interpret  the  law.  If  it 
be  said  that  the  mere  bringing  into  the  United  States  of  these  alien 
seamen  may  not  be  an  offense,  but  that  landing  them  would  be,  not- 
withstanding the  law  forbids  in  the  disjunctive, — ^the  bringing  into 
"or"  landing, — ^then  we  have  presented  by  this  contention  the  duty, 
as  one  imposed  by  congress,  that  the  masters  of  all  ships,  American 
or  otherwise,  shall  either  imprison,  put  under  hatches,  put  in  irons, 
or  guard  every  alien  seaman  in  their  crews  during  their  entire  stay 
in  port,  however  protracted  by  the  exigencies  to  commerce  and  the 
ship's  loading,  lest  one  of  these  aliens  should  set  foot  at  some  time 
on  shore  for  recreation  or  health,  or  for  supplying  his  limited  needs 
in  the  shops  of  the  country.  This  cannot  be  the  just  interpretation 
of  the  laws  of  congress  upon  the  subject  of  immigration,  and  such 
interpretation  is  not  justified  by  the  terms  of  those  statutes,  upon  a 
general  survey  of  them  in  all  their  parts.  These  immigration  sta:t- 
utes  are  to  be  construed  as  a  whole,  and  not  by  singling  out  particular 
words  or  sections,  and  interpreting  them  according  to  their  strict 
letter.  A  thing  may  be  within  the  letter  of  the  statute,  and  yet  not 
within  the  statute,  because  not  within  its  spirit,  nor  within  the  inten- 
tion of  its  makers.  "All  laws  should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd  consequence."  Holy 
Trinity  Church  v.  U.  S.,  143  U.  S.  461, 12  Sup.  Ct.  512,  36  L.  Ed.  228. 
**Nothing  is  better  settled  than  that  statutes  should  receive  a  sensible 
construction,  such  as  will  effectuate  the  legislative  intention,  and, 
if  possible,  so  as  to  avoid  an  unjust  or  an  absurd  conclusion."  Lau 
Ow  Bew  V,  U.  S.,  144  U.  S.  59,  12  Sup.  Ot.  520,  36  L.  Ed.  344.  A 
consideration  of  the  whole  legislation  on  the  subject  of  alien  immigra- 
tion, of  the  circumstances  surrounding  its  enactment,  and  of  the  un- 
just results  which  would  follow  from  giving  such  meaning  to  it  as 
is  here  claimed  for  it,  makes  it  unreasonable  to  believe  that  congress 
intended  to  include  a  case  like  the  present  one.  My  opinion  is  that 
these  statutes  do  not  contemplate  the  exclusion  of  the  crews  of  ves- 
sels which  lawfully  trade  to  our  ports,  and  that  they  do  not,  in 
spirit  or  in  letter,  apply  to  seamen  engaged  in  their  calling,  whose 
home  is  the  sea;  who  are  here  to-day  and  gone  to-morrow;  who 
come  on  a  vessel  into  the  United  States  with  no  purpose  to  reside 
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therein,  but  with  the  intention,  when  they  come,  of  leaving  again, 
on  that  or  some  other  vessel,  for  the  port  of  shipment  or  some  other 
foreign  port  in  the  course  of  her  trade.  To  hold  that  these  statutes 
apply  to  aliens  comprising  the  bona  fide  crews  of  vessels  engaged  in 
commerce  between  the  United  States  and  foreign  countries  would 
lead  to  great  injustice  to  such  vessels,  oppression  to  their  crews,  and 
serious  consequences  to  commerce. 

I  have  carefully  considered  the  ruling  of  the  assistant  secretary  of 
the  treasury  in  the  case  of  the  crew  of  the  Lancashire,  which  may  be 
justified  by  the  facts  in  that  particular  case,  as  they  existed,  and  as 
they  were  doubtless  made  known  to  him.  In  that  casei  the  vessel, 
which  had  been  partly  wrecked  on  the  coast  of  Jamaica,  and  partially 
restored  there,  and  had  changed  flags,  came  to  Mobile  for  docking 
and  more  complete  repair;  then  to  load  out  a  cargo  for  foreign  lands. 
She  had  shipped  at  Kingston,  besides  the  ordinary  crew  usually  re- 
quired on  vessels  of  her  class,  a  large  number  of  additional  men,  who 
desired  to  come  to  the  United  States,  and  who  were  engaged  at  Jamai- 
ca to  come  to  Mobile  at  a  wage  of  one  shilling  per  month  each,  to 
work  chiefly  at  pumping  the  leakiQg  vessel,  and  to  be  here  dis- 
charged,— an  absurdly  small  wage  unless  the  men  were  working  their 
passage  to  the  United  States,  as  they  manifestly  were  doing.  Under 
such  facts  as  existed  in  that  case,  these  men,  so  working  their  pas- 
sage at  the  equivalent  of  25  cents  for  the  month,  but  who  were  actually 
paid  f 5  each  for  the  month's  service  (where  the  ordinary  wages  were 
|15  per  month),  and  who  stipulated  for  discharge  here  in  the  United 
States,  were  plainly  immigrants,  and  properly  treated  as  such,  and 
therefore  properly  deported  under  the  ruling  of  the  secretary;  and 
this,  not  because  bona  fide  crews  of  ships  fall  under  the  immigration 
laws,  but  because  they  were  not  a  bona  fide  crew  of  the  ship.  Were 
the  court  to  adopt  all  the  views  contained  in  the  letter  of  instruction 
of  the  secretary  of  the  treasury  referred  to  in  the  Lancashire  case, 
it  would  not  aid  the  respondent  in  this  case,  as  it  is  suflicient  to  say 
that  the  secretary  there  applied  his  ruling  exclusively  to  discharged 
seamen,  who  came  into  the  United  States  under  the  circumstances 
above  stated,  on  the  evident  theory  that,  after  they  were  discharged, 
they  became  a  part  of  the  mass  of  the  people  of  the  country,  and  were 
indistinguishable  from  any  other  inmiigrants.  Such  is  not  the  case 
here.  I  am  satisfied  that  the  master  of  this  vessel  has  committed  po 
offense  against  the  immigration  laws,  and  is  entitled  to  his  clearance 
without  paying  any  fine  imposed  by  such  laws. 

I  am  not  unmindful  of  the  provision  of  the  act  of  August  18,  1894, 
that  ^'iu  every  case  where  an  alien  is  excluded  from  admission  into 
the  United  States  under  any  law  or  treaty  now  existing  or  hereafter 
made,  decision  of  the  appropriate  immigration  or  customs  officers, 
if  adverse  to  the  admission  of  such  alien,  shall  be  final  unless  reversed 
on  appeal  to  the  secretary  of  the  treasury''  (2  Supp.  Rev.  St.  U.  S. 
p.  253),  and  of  the  rulings  made  thereon.  Lem  Moon  Sing  v.  U.  S., 
158  U.  S.  538,  15  Sup.  Ct.  967,  39  L.  Ed.  1082;  Wong  Wing  v.  U.  S., 
1(53  U.  S.  228,  16  Sup.  Ct.  977,  41  L.  Ed.  140;  In  re  Moses  (C.  C.)  83 
Fed.  995,  and  other  cases.  Under  these  decisions  the  status  of  any 
alien,  and  the  question  of  his  right  to  enter  the  United  States,rts  ex-     t 
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clusivety  vested  in  the  executive  department  of  the  government;  and, 
where  it  has  been  legitimately  exercised,  the  courts  cannot  interfere 
in  behalf  of  the  alien.  But  no  question  arises  in  this  case  upon  that 
clause  of  the  law,  for  the  reason  that,  as  I  have  interpreted  it,  the 
alien  seamen  using  the  ports  of  the  country  in  their  ships  are  not 
alien  immigrants,  and  are,  therefore,  not  aliens  coming  into  the  coun- 
try, within  the  meaning  of  the  statute,  and  whose  right  to  remain 
here  can  be  definitely  and  finally  determined  by  the  executive  officers 
of  the  government.  But,  besides  this,  whatever  may  be  the  right  of 
any  officer  to  determine  the  status  of  a  particular  alien  aJ9  between 
the  government  and  the  alien,  the  right  to  enforce  a  penalty  against 
the  ship  that  brings  him  is  essentially  a  judicial  right,  and  when, 
therefore,  it  is  attempted  on  the  part  of  the  executive  officer  to  con- 
strain a  ship  master  to  pay  a  penalty,  or  when  clearance  is  refused 
to  his  ship  for  failure  to  pay  such  penalty,  the  courts  are  not  excluded 
from  a  consideration  of  the  question  whether  a  case  is  made  for  the 
imposition  of  the  penalty  or  the  restraint  of  the  ship.  Let  a  per- 
emptory writ  of  mandamus  issue. 


MeNULTA  v.  WEST  OHIOAGO  PARK  COM'RS. 

WEST  CHICAGO  PARK  COM'RS  v.  McNULTA. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    March  2,  1900.) 

N08.  680,  603. 

L  Bakkb— Deposit  of  Public  Funds— Liability  for  Misappropriattoh  by 
Officer. 

A  private  banking  firm  transacted  practically  its  entire  business  through 
a  national  bank.  It  cleared  through  such  bank,  and  kept  an  account 
therein,  in  which  it  deposited  all  checks  and  cash  items  received,  and 
against  which  checks  drawn  upon  It  and  coming  through  the  clearing 
house  were  charged.  At  a  time  when  the  firm  was  largely  indebted  to  the 
bank,  and  known  by  the  bank  officers  to  be  Insolvent,  one  of  the  partners 
was  appointed  treasurer  of  a  city  park  board,  the  president  of  the  bank  be- 
coming surety  on  his  bond.  A  portion  of  the  park  funds  was  at  once 
used  in  paying  a  large  overdraft  of  the-  firm  in  its  bank  account,  the 
remainder  being  for  a  time  carried  In  a  separate  account  in  the  bank  to 
the  credit  of  the  treasurer,  but  from  which  he  from  time  to  time  checked 
amounts  in  payment  of  further  overdrafts  of  the  firm.  Subsequently 
the  entire  account  was  transferred  and  merged  in  that  of  the  firm,  the 
.  treasurer  from  that  time  nominally  making  the  private  firm  his  depositary, 
and  the  firm  depositing  the  park  funds  in  its  own  bank  account,  as  was 
known  by  the  bank  officers.  Both  the  bank  and  the  firm  suspended 
through  Insolvency.  Held,  that  the  bank  was  a  party  to  the  misappropria- 
tion of  the  park  funds  by  the  treasurer,  and  was"  liable  for  the  amount  so 
misapprc^riated,  and  of  which  it  received  to  some  extent  the  benefit 

8.  Same— Suit  to  Recover— Pleading. 

Under  a  bill  filed  by  the  park  board  against  the  bank,  evidence  of  the 
Insolvency  of  the  firm  of  which  the  treasurer  was  a  member  at  the  time 
the  park  funds  were  appropriated  to  its  use,  and  that  such  fact  was 
known  to  defendant,  was  competent  In  support  of  the  charge  of  misap- 
propriation, although  not  directly  alleged. 

8.  Appeal— Assignment  of  Brrors. 

An  assignment  of  errors  that  the  court  erred  in  finding  the  defendant 
indebted  in  the  sum  it  did,  or  any  other  sum,  is  not  sufficient  to  present 
the  question  whether  the  inclusion  of  an  Item  of  Interest  was  erroneous. 
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4  Banks— Ihboltkkct— Claim  of  Preference. 

A  deposit  of  public  funds  on  which,  under  the  law.  Interest  must  be 
paid,  cannot  be  special  or  in  trust,  and,  in  case  of  Insolyency  of  the  de- 
positary, stands  on  the  same  footing  with  other  deposits. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois.    • 
Thomas  A.  Moran  and  John  P.  Wilson,  for  appellant 
John  S.  Miller,  E.  O.  Brown,  and  Francis  Biddle,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BAKEB^  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  These  appeals  are  from  a  decree  by 
which  the  West  Chicago  Park  Commissioners,  a  quasi  municipal 
corporation,  was  adjudged  entitled  to  recoyer  of  the  National  Bank 
of  Illinois,  at  Chicago,  the  sum  of  |316,013.40,  and  the  receiver  of  the 
bank  was  directed  to  pay  the  complainant  as  a  creditor  for  that 
amount  ratably  with  other  creditors  of  the  bank.  The  receiver,  who 
is  the  principal  appellant,  challenges  the  liability  of  the  bank.  The 
contention  on  the  cross  appeal  is  that  the  sum  due  the  park  commis- 
sioners should  have  been  declared  a  preferred  claim.  The  theory 
of  the  bill,  in  brief,  is  that  Edward  S.  Dreyer,  who  was  the  senior 
member  of  the  banking  firm  of  E.  S.  Dreyer  &  Co.,  and  from  March  13, 
1894,  until  December  21, 1896,  was  the  treasurer  of  the  West  Chicago 
Park  Commissioners,  misapplied  the  moneys  of  that  body  to  the  dis- 
charge of  the  liabilities  of  E.  S.  Dreyer  &  Co.  to  the  National  Bank  of 
Illinois,  at  Chicago;  the  officers  of  the  bank  participating  in  the 
wrong. 

The  facts  and  circumstances  in  evidence  are  set  out  in  great  detail 
in  the  report  of  the  special  master,  but  only  a  summary  statement 
here  is  deemed  necessary.  E.  S.  Dreyer  &  Co.  was  a  partnership, 
composed  of  Edward  S.  Dreyer  and  Robert  Berger,  a  son-in-law  of 
George  Schneider,  who  from  August,  1871,  to  the  end,  in  December, 
1896,  was  the  president  of  the  National  Bank  of  Illinois.  The  busi- 
ness of  the  partnership,  commencing  about  1879,  was  at  first  con- 
fined to  dealings  in  real  estate  and  mortgage  loans,  but  later  was 
extended  to  private  banking.  This  was  done  at  the  instance  of 
Schneider,  the  president,  and  W.  A.  Hammond,  the  second  vice  presi- 
dent, of  lie  National  Bank  of  Illinois,  who  promised  that  the  bank 
would  see  the  firm  "through."  The  subsequent  transactions  of  the 
bank  which  have  been  brought  into  question  in  this  suit  seem  to 
have  been  efforts  to  make  good  that  promise.  The  firm  was  not  a 
member  of  the  Chicago  Clearing  House,  but  "cleared"  through  the 
National  Bank  of  Illinois.  It  is  substantially  true,  as  stated  in  the 
brief  for  the  appellant,  that,  from  the  inception  of  the  business  until 
the  failure  of  the  bank,  the  firm  kept  a  deposit  account  in  the  bank, 
"to  the  credit  of  which  were  placed  all  checks  deposited  with  E.  S. 
Dreyer  &  Co.,  and  all  moneys  received  by  them  and  paid  out  over 
their  counter,  and  to  which  account  all  checks  upon  E.  S.  Dreyer  & 
Co.  coming  through  the  clearing  house  were  charged,  and  also  all 
cash  paid  by  said  bank  to  the  firm  of  E.  S.  Dreyer  &  Co.    This  method 
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of  doing  basmesB  continued  through  the  entire  period  covered  by  E.  S. 
Dreyer's  treasnrership  of  the  West  Chicago  Park  Ck>mnu88ioner8. 
For  a  short  time  after  his  appointment  as  treasurer,  Dreyer  kept  an 
account  in  the  National  Bank  of  Illinois  as  treasurer  of  the  West 
Chicago  Park  CopMnissioners.  The  last  deposit  to  the  credit  of  this 
account  was  made  in  November,  1894.  On  April  29, 1895,  there  stood 
to  the  credit  of  this  account  only  the  sum  of  f  908.20,  which  was  sub- 
sequently transferred  to  the  credit  of  the  account  of  E.  S.  Dreyer  & 
Co.  in  the  National  Bank  of  Illinois.  After  November,  1894,  all  park 
funds  coming  into  Dreyer^s  hands  were  deposited  by  him  to  his  credit 
as  treasurer  with  £.  S.  Dreyer  &  Co.,  and  were  deposited  by  said  firm 
to  their  credit  with  the  National  Bank  of  Illinois,  the  same  as  all 
other  checks  and  deposits  received  by  them  as  bankers,  and  all  war- 
rants drawn  on  E.  S.  Dreyer  as  treasurer  were  paid  by  E.  S.  Dreyer 
&  Co.  through  the  National  Bank  of  Illinois  precisely  tiie  same  as  all 
other  checks  drawn  on  them  by  their  depositors." 

But  while,  as  an  outline  of  the  method  of  business  pursued,  this 
statement  is  not  especially  objectionable,  its  full  significance  will  be 
more  evident  when  it  is  added  that  at  the  time  of  Dreyer's  appoint- 
ment as  treasurer  of  the  West  Chicago  Park  Commissioners,  E.  S. 
Dreyer  &  Co.,  though  possessed  of  lai^e  interests  in  real  estate,  were 
practically  insolvent,  and  without  the  aid  of  the  National  Bank  of 
niinois  would  have  been  forced  to  suspend.  The  bank  held  their 
obligations  for  large  amounts,  and,  besides,  their  deposit  account  al- 
most constantly  was  heavily  overdrawn.  In  this  situation  Schneider, 
the  president  of  the  bank,  became  surety  upon  Dreyer's  first  official 
bond,  and  upon  each  successive  bond  required  upon  his  reappointment 
at  the  end  of  each  year.  Dreyer's  first  deposit  was  f249,024.75, 
made  on  April  13, 1894,  to  the  credit  of  E.  S.  Dreyer  &  Co.'s  account, 
which  was  then  overdrawn  to  the  amount  of  |49,054.06.  On  the  next 
day  E.  S.  Dreyer  &  Co.  drew  against  their  account  so  replenished  a 
check  in  favor  of  E.  S.  Dreyer,  treasurer,  for  f  199,024,  which  was 
deposited  in  the  bank  to  the  credit  of  Dreyer  as  treasurer,  and  was 
the  beginning  of  the  account  kept  as  before  stated.  This  was  done 
upon  an  understanding  with  the  officers  of  the  bank  that  the  account 
should  be  so  opened,  and  that,  of  the  money  coming  into  Dreyer's 
hands  as  treasurer,  E.  S.  Dreyer  &  Co.  should  be  allowed  to  use  in 
their  business  ^0,000  (extinguishing  the  existing  overdraft),  and 
that  all  other  park  money  should  be  deposited  in  Dreyer's  account  as 
treasurer,  and  should  be  drawn  out  only  on  checks  approved  by  Carl 
Moll,  the  cashier  of  the  bank;  and  so  the  business  was  done  while  that 
account  was  kept  open,  and  large  sums  were  checked  therefrom  and 
transferred  to  the  credit  of  E.  S.  Dreyer  &  Co.  for  the  purpose  of  pay- 
ing further  overdrafts  in  their  account.  But  this  method  of  opera- 
tion was  so  palpably  awkward — each  transaction  carrying  on  its  face 
the  proof  of  a  misappropriation  of  public  money  to  private  use — ^that 
it  was  necessarily  abandoned.  The  change,  however,  was  one  of 
bookkeeping,  more  than  of  essential  fact.  It  was  so  arranged  that 
all  park  funds  went  directly  to  the  credit  of  E.  S.  Dreyer  &  Co.  in  the 
bank,  constantly  augmenting  their  deposit,  or  diminishing  their  over- 
draft, instead  of  being  transferred  from  time  to  time  for  the;  purpose 
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of  reducing  overdrafts;  but  the  bank  officers,  tlie  proof  is  convincing, 
all  the  time  knew  whence  the  money  came,  and  were  no  less  responsi- 
ble than  before  for  the  misapplication.  Accounts  were  kept  by  E. 
S.  Dreyer  &  Co.  from  the  beginning,  charging  themselves  and  credit- 
ing the  West  Chicago  Park  Commissioners  with  all  park  funds  which 
came  .to  Dreyer's  hands  as  treasurer;  but  that  was  bookkeeping 
merely.  At  first  the  funds  went  actually  into  the  National  Bank  to 
the  credit  of  Dreyer's  account  as  treasurer,  and,  after  that  account 
-was  closed,  into  the  account  of  E.  S.  Dreyer  &  Co.  in  that  bank. 
The  misapplication  of  the  money,  whether  by  one  mode  of  bookkeej)- 
ing  or  the  other,  was  essentially  the  same,  and  necessarily  was  so 
understood  by  all  concerned.  Only  as  a  matter  of  book  entries  was 
it  true,  as  quoted  from  the  brief,  that  "all  park  funds  coming  into 
Dreyer's  hands  were  deposited  by  him  to  his  credit  with  E.  S.  Dreyer 
&  Co.,  and  were  deposited  by  said  firm  to  their  credit  with  the  Na- 
tional Bank  of  Illinois,"  etc.;  and  if  it  be  true,  as  stated,  that  "all 
other  checks  and  deposits  received  by  them  as  bankers"  were  treated 
in  the  same  way,  it  only  emphasizes  the  conclusion  of  the  court  below 
that  in  legal  effect  "the  defendant  bank  absorbed  tht  banking  house 
of  E.  S.  Dreyer  &  Co.,  and  thereby  became,  as  to  the  complainant 
and  its  treasurer,  the  direct  depositary  of  complainant's  money." 
Among  the  items  of  the  account  were  the  proceeds  of  bonds  of  tiie 
West  Chicago  Park  Commissioners  to  the  amount  of  1600,000  face 
value,  which  in  May  or  June,  1896,  came  to  the  hands  of  Dreyer  for 
sale.  The  sales  were  effected  by  the  National  Bank,  and  the  pro- 
ceeds received  by  it  and  placed  directly  to  the  credit  of  Dreyer  &  Co., 
on  whose  books  entries  of  the  transaction  were  not  made  untn  the 
next  day  after  receipt  by  the  National  Bank,  and  neither  the  bonds 
nor  proceeds  were  ever  in  the  actual  possession  of  Dreyer  &  Co,  The 
same  is  true  of  other  items  of  the  account. 

We  do  not  dissent  from  the  proposition  of  counsel  for  the  appellant, 
in  their  original  brief,  that: 

"In  order  to  render  the  National  Bank  of  IlUnoiB  liable  to  the  park  commis- 
sioners, It  must  appear  either  that  the  bank  received  some  benefit  from  the 
misappropriation  of  the  park  fimds  by  Dreyer,  or  else  that  the  bank  was 
gnllty  of  such  participation  in  the  misappropriation  of  said  funds  as  to  render 
it  liable,  even  although  it  received  no  benefit  therefrom." 

This  concedes  the  misappropriation.  The  fact  was  undeniable; 
and  it  is  apparent,  on  the  facts  already  stated,  both  that  the  bank  re- 
ceived benefit  from,  and  actually  and  knowingly  participated  in, 
the  misappropriation.  -The  charge  that  the  officers  of  the  bank  in- 
duced the  deposit  of  the  park  funds  in  the  bank  to  the  credit  of  E.  S. 
Dreyer  &  Co.  for  the  purpose  of  thereby  reducing  the  indebtedness 
of  that  firm  to  the  bank,  it  is  urged,  cannot  be  true,  because  that 
indebtedness  greatly  increased  during  the  period  of  Dreyer's  treas- 
urership.  The  fallacy  of  this  is  plain.  Each  misappropriation,  when 
made,  operated  to  reduce  the  amount  of  the  existing  indebtedness. 
So  Dreyer  and  the  officers  of  the  bank  well  understood  and  pre- 
sumably intended.  Each  deposit  made  lighter  the  constantly  grow- 
ing burden  of  keeping  the  promise  to  see  Dreyer  &  Berger  through 
their  embarrassments.  * 
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Equally  unavailing  is  the  argument  that  the  insolvency  of  E.  S. 
Dreyer  &  Co.  was  not  alleged  in  the  bill,  and  was  not  known  to 
the  officers  of  the  bank;  that  they  did  not  anticipate  loss  to  the  park 
commissioners  by  reason  of  tiie  use  made  by  Dreyer  of  the  park  funds; 
and  that  the  loss  arose  from  the  unforeseen  and  unexpected  in- 
solvency of  the. bank  itself ,  which  theretofore  ^'had  honored  all  the 
checks  of  E.  S.  Dreyer  &  CJo/'  While  the  bill  contains  no  direct 
averment  of  the  insolvency,  proof  on  the  subject  was  pertinent  to  the 
charge  of  misappropriation  of  the  park  funds  by  Dreyer  and  the  bank. 
ThBLt  the  officers  of  the  bank  were  fully  cognizant  of  the  embarrassed 
condition  of  Dreyer  &  Co.,  and  consciously  participated  in  the  pur- 
pose, if  they  did  not  require,  that  the  funds  be  appropriated  as  they 
were  for  the  mutual  benefit  of  Dreyer  &  CJo.  and  the  bank,  the  evi- 
dence leaves  no  room  to  doubt;  and  responsibility  cannot  be  escaped 
on  the  ground  that  the  insolvency  of  the  bank  and  its  inability  to  pay 
the  demands  of  the  park  commissioners  from  time  to  time  when  called 
for  by  the  checks  of  E.  S.  Dreyer  &  Go.  was  an  unforeseen  and  unex- 
pected event  It  was  the  known  inability  of  Dreyer  &  Co.  to  meet 
their  liabilities  which  constituted  the  evident  impropriety  and  wrong 
of  turning  over  the  park  funds  to  their  use;  and  it  was  participation 
in  the  misappropriation  so  effected  that  made  the  bank  liable.  The 
subsequent  inability  of  the  bank  to  meet  the  checks  of  Dreyer  &  Co. 
in  favor  of  the  park  commissioners,  as  it  had  been  accustomed  and 
doubtless  intended  to  continue  to  do,  has  no  relation  to  the  question. 
The  bank  confessedly  was  carrying  Dreyer  &  Co.,  knowing  their  pres- 
ent inability  to  meet  the  demands  of  their  depositors,  so  called,  in 
the  usual  course  of  business  from  day  to  day;  and  even  if,  as  con- 
tended, they  believed  that,  by  reason  of  the  hoped-for  advance  in 
the  values  of  real  estate,  Dreyer  &  Co.  would  become  solvent,  the 
wrong  involved  in  applying  the  park  funds  to  the  present  discharge 
of  the  obligations  of  the  helpless  debtor  to  itself  was  none  the  less 
obvious  and  inexcusable.  The  risk  it  was  constantly  and  voluntarily 
assuming  in  the  attempt  to  carry  Dreyer  &  Co.  it  had  no  right  to  shift 
upon  the  park  commissioners  or  others  who  had  deposited  with  them, 
presumably  in  the  belief  that  they  were  an  independent,  self-con- 
trolled, and  responsible  concern.  If  it  be  true  that  the  park  officers 
knew  that  their  funds  were  being  deposited  with  Dreyer  &  Co.,  it  is 
of  no  significance,  because  they  had  no  power  or  right  to  interfere; 
and  it  does  not  appear  that  they  had  any  reason  to  suspect  the  in- 
solvency or  embarrassed  condition  of  the  firm.  The  rules  of  the 
park  board  required  that  park  funds  be  deposited  in  the  name  of  the 
park  board;  but  the  treasurer  alone  determined  the  place  of  deposit 
Indeed,  by  the  act  of  July  1, 1893  (Laws  IlL  1893,  p.  136),  he  was  re- 
quired "at  the  end  of  each  year  to  account  for  interest  on  the  daily 
balances  of  the  funds  from  time  to  time  in  his  custody,  at  a  rate  of 
not  less  than  two  per  cent,  per  annum,  aud  as  much  higher  as  solvent 
banks  that  are  reasonably  accessible  pay  on  daily  balances  of  ac- 
counts that  are  subject  to  sight  draft  or  check."  This  statute,  it  was 
held  in  Dreyer  v.  People,  176  111.  590,  52  N.  E.  372,  did  not  affect  the 
fiduciary  or  public  character  of  funds,  by  converting  the  officer  who 
had  the  custody  thereof  into  an  owner,  responsible  only  ai|  a  debtor 

Digitized  by  LjOOQIC 


EDWARDS  V.  BATES  COUNTY.  906 

for  the  repayment  of  them.  The  accruing  interest,  under  the  statute, 
becomes  a  part  of  the  fund  to  be  accounted  for.  The  bank  which  re- 
ceives the  deposit,  promising  to  pay  interest  on  daily  balances,  of 
course  may  treat  the  money  as  an  ordinary  deposit,  allowing  it  to  be 
checked  out  by  the  depositor  for  any  proper  public  use.  Dreyer's 
first  account  with  the  bank,  instead  of  being  in  his  own  name  as 
treasurer,  should  have  been  in  the  name  of  the  park  board;  but  the 
difference  was  perhaps  not  material.  In  one  form  or  the  other,  its 
character  would  have  been  sufficiently  indicated,  and  so  long  as  checks 
against  it  were  honored  only  when  drawn  by  Dreyer  as  treasurer,  and 
apparently  for  a  proper  public  use, — and  perhaps  when  they  were  not 
known  by  the  bank  to  be  for  an  improper  use, — ^the  bank  clearly  was 
not  responsible  for  a  resulting  misappropriation  of  the  fund;  but 
when  knowingly,  and  for  its  own  advantage,  it  permitted  and  partici- 
pated in  a  diversion  of  the  fund  to  the  discharge  of  the  liabilities  of 
an  insolvent  or  embarrassed  debtor  to  itself,  it  ought  in  good  con- 
science to  make  restitution,  and  the  decree  to  that  effect  is  not  erro- 
neous. 

The  contention  that  the  amount  of  the  recovery  is  too  large  by  rea- 
son of  interest  with  which  Dreyer  &  Co.  charged  themselves  from 
month  to  month,  under  the  statute,  does  not  arise  upon  the  assign- 
ment of  errors.  The  second,  third,  and  fifth  specifications  of  error 
are  to  the  effect  that  the  court  erred  in  finding  the  bank  indebted  to 
the  complainant  in  the  sum  of  1316,013.40,  or.  any  other  sum,  but 
there  is  in  no  specification  a  suggestion  of  the  particular  error  now  in- 
sisted upon.  See  Stewart  v.  Morris,  37  C.  0.  A.  562,  96  Fed.  703; 
Columbus  Construction  Co.  v.  Crane  Co.  (0.  C.  A,;  Jan,  Sess.  1900) 
98  Fed.  946. 

The  cross  apx)eal  is  without  merit.  A  deposit  upon  which  interest 
must  be  paid  cannot  be  special  or  in  trust,  and,  in  case  of  the  failure 
of  the  bank,  must,  for  the  purpose  of  payment,  be  on  the  same  footing 
with  other  deposits  or  unsecured  demands. 

The  decree  beloW  is  affirmed. 


BDWARDS   V.   BATES   COUNTY. 

(Olrcalt  Court  of  Appeals,  Eighth  Circuit    February  IS,  1900.) 

No.  1,166. 

I  MuxTOiPAL  Bonds— Pboop  o»  Ownership— Possession. 

Possession  of  municipal  bonds  payable  to  bearer  is  evidence  of  owner- 
ship, and  their  production  by  the  plaintiff  on  the  trial  of  an  action  based 
thereon  is  sufficient,  prima  facie,  to  establish  bis  ownership  at  the  time 
the  action  was  commenced. 

II  Etidknob— Statements  of  Third  Parties— Record  of  Former  SmT. 

In  an  action  on  negotiable  municipal  bonds,  the  record  of  a  prior  action, 
brought  against  the  defendant  by  a  third  person  on  the  same  bonds,  and 
dismissed  before  the  present  action  was  commenced,  is  not  admissible  In 
evidence  to  impeach  the  plaintiff's  ownership  of  such  bonds.  Even  If  the 
former  suit  had  not  been  so  dismissed,  the  allegation  of  ownership  by  the 
plaintiff  therein  in  his  petition  was  merely  a  statement  by  a  stranger  to 
*   the  second  action,  not  admissible  to  affect  the  rights  of  the  parties  ther^ta 
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In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

The  plaintiff  in  error,  James  0.  Edwards,  brought  an  action  against 
the  defendant  in  error,  the  county  of  Bates,  upon  two  bonds  and 
certain  coupons  issued  by  the  county,  and  the  court  rendered  a  judg- 
ment in  favor  of  the  county  on  the  ground  that  the  plaintiff  was 
not  the  owner  of  the  bonds.  The  writ  of  error  was  sued  out  to  re- 
verse this  judgment. 

.    T.  K.  Skinker,  for  plaintiff  in  error. 

.    T.  B.  Wallace  (William  H.  Wallace,  on  the  brief),  for  defendant 

in  error. 

Before  CALDWELL,  SAlfBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  There  is  no  principle  of  law  or  of 
equity  more  essential  to  the  protection  of  the  life,  liberty,  and  prop- 
erty of  the  citizen  than  the  established  rule  which  prohibits  the  re- 
ceipt of  evidence  of  the  statements  of  strangers,  whether  verbal  or 
written,  to  determine  the  issues  between,  and  to  establish  the  rights 
of,  the  parties  to  an  action.  It  is  vital  to  the  security  of  person 
and  of  property  that  the  repetition  of  the  statements  of  third  par- 
ties shall  not  be  taken  as  evidence  to  sustain  or  impeach  the  rights 
of  litigants,  and  that  only  after  due  notice  and  opportunity  for  cross- 
examination  of  the  very  parties  whose  statements  are  sought,  and 
then  only  under  the  solemnity  of  an  oath  or  afiSrmation,  shall  their 
averments  become  evidence.  The  crucial  issue  in  this  case  was 
whether  or  not,  on  October  5,  1891,  when  he  commenced  this  action, 
the  plaintiff  in  error,  James  C.  Edwards,  was  the  owner  of  two 
bonds  for  the  sum  of  $1,000  each,  and  certain  coupons  attached 
thereto,  which  had  been  issued  by  the  defendant  in  error,  the  county 
of  Bates,  in  the  state  of  Missouri.  The  bonds  and  coupons  were  pay- 
able to  bearer,  and  at  the  trial  the  plaintiff  produced  and  read  them 
in  evidence.  Possession  of  commercial  securities  is  evidence  of  own- 
ership, and  the  production  of  these  bonds  and  coupons  by  the  plain- 
tiff at  the  trial  was  sufficient  proof,  in  the  absence  of  countervailing 
evidence,  to  determine  this  issue  in  his  favor.  To  overcome  this 
proof  the  defendant  in  error  offered  in  evidence,  over  the  objection 
of  the  plaintiff  that  it  was  incompetent,  and  did  not  tend  to  prove 
that  he  was  not  the  owner  of  the  bonds  and  coupons,  the  record  of 
an  action  in  the  court  below  brought  by  one  Norman  De  V.  Howard, 
through  Mr.  T.  K.  Skinker,  the  attorney  for  the  plaintiff  in  this  case, 
against  this  defendant,  on  November  13,  1889,  on  the  same  bonds 
and  on  some  of  the  coupons  involved  in  this  action.  That  record 
disclosed  the  fact  that  this  action  brought  by  Howard  had  never 
been  tried,  and  that  it  was  dismissed  on  March  2,  1891.  The  objec- 
tion to  this  record  was  well  taken.  The  statement  or  claim  of  How- 
ard in  his  petition  in  that  record  that  he  owned  the  bonds  and 
some  of  the  coupons  was  hearsay.  It  was  made  when  he  was  not 
a  witness,  without  notice  to  the  plaintiff  in  this  case,  without  oppor- 
tunity for  cross-examination,  and  it  was  not  under  oath  or  affirma- 
tion.* The  facts  that  he  made  this  statement  to  an  attorney  at 
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law^  that  hia  attorney  wrote  it  out  and  filed  it  in  the  court  below 
in  the  form  of  a  petition,  and  that  the  clerk  of  the  court  produced  it 
at  the  trial,  add  nothing  to  its  competency  as  evidence  in  this  case. 
In  the  last  analysis  the  record  amounts  to  nothing  more  than  this: 
that  the  clerk  of  the  court  says  that  Mr.  Skinker  said  in  the  peti- 
tion he  filed  for  Howard  tJiat  Howard  said  in  1889  that  he  owned 
the  bonds  and  some  of  the  coupons.  Numerous  repetitions  of  hear- 
say do  not  give  it  competency  as  evidence,  and  the  fact  that  a  third 
party  has  brought  an  action  against  a  defendant,  in  which  he  avers 
that  he  owns  the  same  property,  and  is  entitled  to  recover  on  the 
same  claim  or  demand,  on  account  of  which  the  plaintiff  sues,  is  no 
evidence  against  the  latter  either  that  he  does  not  own  the  prop- 
erty or  that  his  claim  is  not  well  founded.  As  to  him,  such  an  aver- 
ment is  mere  hearsay. 

There  is  another  reason  why  the  record  in  Howard's  case  was 
improperly  received,  and  that  is  that  it  was  irrelevant.  Bonds  and 
coupons  payable  to  bearer  pass  from  hand  to  hand  rapidly,  and  with 
much  facility.  The  question  in  the  case  was  not  the  ownership  of 
the  plaintiff  in  1889,  but  in  October,  1891,  when  he  commenced  this 
action.  He  established  his  ownership  by  the  possession  and  produc- 
tion of  the  bonds  and  coupons.  Now,  even  if  it  were  conceded  that 
Howard  owned  them  on  November  13,  1889,  when  he  commenced 
his  action,  that  fact  would  not  be  inconsistent  with  the  plaintifiTs 
ownership  in  1891,  and  it  would  be  irrelevant  to  the  issue  in  this 
case,  because  the  presumption  arising  from  the  plaintifTs  posses^ 
sion  would  be  that  the  title  had  been  transferred  from  Howard  to 
him  before  he  brought  his  action,  especially  in  view  of  the  fact 
that  Howard  dismissed  his  action  six  months  before  this  action  was 
brought.  This  record  in  Howard's  action  seems  to  have  been  the 
only  evidence  received  at  the  trial  which  tended  to  refute  the  plain- 
tiff's proof  of  ownership,  and  its  receipt  was  a  fatal  error.  The 
judgment  is  accordingly  reversed,  and  the  case  is  remanded  to  the 
court  below,  with  directions  to  grant  a  new  triaL 


AERHEART  V.  ST.  LOUIS,  I.  M.  ft  8.  RT.  CO. 

(Circuit  Gonrt  of  Appeals,  Eighth  Clrcoit    February  19,  1900.) 

No.  1,178. 

1.  TbIAL— InSTRUCrrONS— COMlfKNTING  UPON  EVIDBNCB. 

It  Is  a  well-settled  rule  in  the  federal  courts  that  a  trial  judge  may  make 
comments  upon  the  evidence  In  his  charge,  and  express  his  opinion  as  to 
what  the  evidence  does  or  does  not  conduce  to  prove,  provided  the  Jury 
are  ultimately  left  at  full  liberty  to  determine  all  issues  of  fact 
&  Same — Instructiok  ih  Absence  of  Counsel. 

While  a  trial  court  should  refrain  from  instructing  a  Jury  In  the  absence 
of  counsel,  when  it  can  do  so  conveniently,  it  is  not  reversible  error  for  a 
court  to  give  further  instructions  in  explanation  of  its  previous  charge,  in 
compliance  with  a  request  from  the  jury,  although  counsel  for  neither  of 
the  parties  is  present,  where  such  instruction  is  given  in  open  court,  during 
a  regular  session,  when  counsel  might  reasonably  have  been  expected  to  be 
In  attendance.  ^^  ^ 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Missouri. 

Sterling  P.  Bond,  for  plaintiff  in  error. 

Henry  Q.  Herbel  (Martin  L.  dardy,  on  the  brief),  for  defendant 
in  error. 

Before  CALDWELL,  BANBOHN,  and  TJEEAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  case  comes  on  a  writ  of  error  from 
the  circuit  court  of  the  United  States  for  the  Eastern  district  of 
Missouri,  in  which  court  Loney  Aerheart,  the  plaintiff  in  error,  by 
his  next  friend,  brought  an  action  against  the  St.  Louis,  Lron  Moun- 
tain &  Southern  Railway  Company,  the  defendant  in  error,  charging, 
in  substance,  that  one  of  its  employes  unlawfully  assaulted  him  with 
a  revolver,  and  threatened  to  shoot  him,  as  he  was  attempting  to  steal 
a  ride  on  one  of  the  freight  trains  of  the  defendant  company,  and 
that  by  reason  of  such  unlawful  assault  the  plaintiff,  who  was  about 
16  years  old,  was  greatly  frightened,  and  took  refuge  under  said 
freight  train,  where  his  foot  was  caught  and  crushed  in  such  a  man- 
ner that  it  had  to  be  amputated.  The  plaintiff's  own  testimony,  as 
given  at  the  trial,  did  not  conform  in  some  respects  to  the  allegations 
of  his  complaint,  but  tended  to  show  substantially  the  following' 
facts:  That  while  one  of  the  defendant's  trains  was  lying  at  a  sta- 
tion the  plaintiff  crept  up  a  ladder  on  the  side  of  one  of  the  cars,  in- 
tending to  secure  a  place  to  ride  on  the  top  of  the  train;  that,  as  his 
head  appeared  above  the  roof  of  the  car,  one  of  the  defendant's  brake- 
men  moved  towards  him  with  a  revolver  in  his  hand,  and  threatened 
to  shoot;  that  out  of  sheer  fright  the  plaintiff  fell  from  the  ladder 
between  the  cars;  and  that  one  of  his  feet  was  run  over  by  a  wheel 
of  the  car,  and  crushed.  The  trial  court,  however,  in  its  charge  ig- 
nored the  variance  between  the  proof  and  the  pleadings,  and  instruct- 
ed the  jury,  in  substance,  that,  if  they  credited  the  boy's  statement 
as  to  the  manner  in  which  the  injuries  complained  of  were  sustained, 
they  should  render  a  verdict  in  his  favor.  It  further  instructed  the 
jury,  in  substance,  that,  while  persons  who  attempt  to  steal  rides  on 
railroad  trains  may  be  put  off  from  the  same  by  the  exercise  of  suf- 
ficient force,  yet  that  a  railroad  company  cannot  in  such  cases  use 
unreasonable  force,  or  act  in  such  a  way  as  will  necessarily  occasion 
bodily  injury  to  one  who  is  thus  ejected  from  a  train. 

The  testimony  offered  by  the  defendant  was  to  the  following  effect: 
That  the  plaintiff  was  injured  by  attempting  to  go  underneath  a 
freight  car  with  a  view  of  stealing  a  ride,  and  concealing  himself  from 
the  persons  in  charge  of  the  train,  while  the  train  was  moving  slowly 
along  a  siding  waiting  for  the  i^assage  of  another  train;  that  a  few 
moments  before  the  accident  occurred,  as  the  plaintiff  and  some  other 
boys  were  running  along  the  side  of  the  train  with  the  evident  pur- 
pose of  boarding  it  and  stealing  a  ride,  they  were  warned  by  one  of 
the  brakemen  to  desist  from  such  efforts;  that  no  pistol  was  drawn 
on  the  occasion  in  question,  or  threats  made  to  use  one,  if  they  persist- 
ed in  their  efforts  to  board  the  train;  and  that  immediatdy  after  the 
accident  the  plaintiff  himself  admitted  to  several  persons/that  he  ha^ 
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attempted  to  ran  under  the  train  whfle  it  was  in  motion,  and  that  the 
injuries  which  he  had  sustained  were  due  to  his  own  fault  The  jury 
found  in  favor  of  the  defendant,  believing,  no  doubt,  that  the  defend- 
ant's witnesses  had  described  the  circumstances  under  which  the 
injuries  were  sustained  with  substantial  accuracy. 

The  record,  as  presented  to  this  court,  fails  to  disclose  any  error  in 
the  proceedings  of  the  trial  court.  The  plaintiff  was  allowed  to  sub- 
mit his  case  to  the  jury  on  the  facts  which  he  testified  to  at  the  trial, 
although  they  differed  in  some  material  respects  from  the  facts  stated 
in  his  complaint,  and  the  jury  were  instructed  to  find  in  his  favor  on 
the  case  made  by  his  own  evidence,  if  they  believed  his  statements 
to  be  true.  It  is  obvious,  we  think,  that  the  plaintiff  ought  not  to 
complain  of  such  action,  since  it  afforded  him  an  opportunity  to  have 
his  rights  determined  by  the  jury  on  the  case  as  he  made  it  on  the 
witness  stand,  and  under  instructions  from  thp  court  which  were  as 
favorable  as  he  could  either  expect  or  desire. 

The  only  incident  of  the  trial  which  affords  any  reasonable  ground 
for  complaint  is  the  action  of  the  trial  court  in  giving  a  supple- 
mentary instruction  to  the  jury  in  the  absence  of  counsel  for  the 
respective  parties,  ^This  action  forms  the  basis  for  one  of  the  assign- 
ments of  error.  The  bill  of  exceptions  recites,  in  substance,  that  after 
the  jury  had  had  the  case  under  consideration  for  some  time,  and  had 
not  reached  an  agreement,  they  returned  to  the  court  room,  and  ad- 
vised the  court,  through  their  foreman,  that  some  of  the  jurors  did 
not  understand  what  was  meant  by  the  phrase,  "a  preponderance  of 
proof,"  that  had  been  employed  in  the  charge  as  originally  given; 
that  thereupon  the  court  explained  what  was  meant  by  the  phrase, 
and  referred  to  the  evidence  in  the  case  by  way  of  illustration,  and 
commented  upon  the  same  substantially  as  it  had  done  in  the  original 
charge,  and  finally  expressed  the  opinion  that  the  plaintiff"  had  not 
made  out  his  case  by  that  measure  of  proof  which  the  law  required. 
The  biU  of  exceptions  further  recites  that  the  court  at  the  same  time 
clearly  informed  the  jury  that,  notwithstanding  the  opinion  which 
it  had  expressed,  the  jury  were  the  sole  judges  of  the  facts,  and  had 
the  right  to  disregard  the  opinion  of  the  court  on  questions  of  fact, 
if  it  did  not  accord  with  their  own.  The  bill  of  exceptions  further 
discloses  that  this  supplemental  charge  was  given  to  the  jury  during 
a  regular  session  of  the  court,  in  the  presence  of  the  plaintiff,  who 
was  in  attendance,  but  in  the  absence  of  counsel  for  the  respective 
parties,  who  had  absented  themselves  from  the  court  room  at  a 
time  when  they  might  reasonably  have  been  expected  to  be  in  at- 
tendance. 

In  the  assignment  of  errors  it  is  alleged  that  "the  parts  of  the 
charge  of  the  court  to  the  jury  given  in  the  absence  of  counsel  for 
plaintiff  were  improper  and  illegal."  If  this  assignment  be  under- 
stood as  relating  to  the  substance  of  the  supplemental  charge,  it  is 
untenable,  because  it  is  a  well-settled  rule  in  the  federal  courts  that 
a  trial  judge  may  make  comments  upon  the  evidence,  and  express  his 
opinion  as  to  what  the  evidence  does  or  does  not  conduce  to  prove, 
provided  the  jury  are  ultimately  left  at  full  liberty  to  dispose  of  all 
issues  of  fact  as  they  may  deem  best.    Rucker  v.  Wheeler,  ^^^v^Kajp 
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85,  93,  8  Sup.  Ct,  1142,  32  L.  Ed.  102;  RaUroad  Co.  v.  Putnam,  118 
U.  S.  545,  553,  7  Sup.  Ct.  1,  30  L.  Ed.  257;  Van  Gunden  v.  Iron  Co., 
8  U.  S.  App.  229,  273,  3  C.  C.  A.  294,  52  Fed.  838;  Doyle  v.  RaUway 
Co.,  147  U.  S.  413, 13  Sup.  Ct.  333, 37  L.  Ed.  223.  We  apprehend,  how- 
ever, that  the  assignment  in  question  was  intended  to  allege  error 
because  the  supplementary  instruction,  although  correct  in  substance, 
was  given  in  the  absence  of  the  plaintilT's  attorney,  and  that  point 
will  be  noticed,  although  it  is  not  specifically  assigned. 

The  practice  of  sending  written  instructions  to  the  jury  room,  or 
holding  other  written  communication  with  the  jury,  after  they  have 
retired  to  consider  their  verdict,  without  the  knowledge  of  counsel  for 
the  respective  parties,  has  been  condemned  in  numerous  well-con- 
sidered cases,  and  has  only  been  upheld  in  a  few  instances.  Chou- 
teau V.  Iron  Works,  94  Mo.  388,  7  S.  W.  467;  State  v.  Patterson,  45 
Vt.  308;  Bank  v.  Mix,  51 N.  Y.  558;  O'Connor  v.  Guthrie,  11  Iowa,  80; 
Campbell  v.  Beckett,  8  Ohio  St.  210;  Hoberg  v.  State,  3  Minn.  262 
(Gil.  181).  See,  contra,  Bassett  v.  Manufacturing  Co.,  28  N.  H.  457; 
Goldsmith  v.  Solomons,  2  Strob.  296.  It  will  accordingly  be  con- 
ceded that'such  practice  is  erroneous,  and  ought  not  to  be  sanctioned. 
In  the  present  instance,  however,  the  trial  judge,  did  not  hold  writ- 
ten communication  with  the  jury,  or  send  instructions  to  their  room, 
but  called  the  jury  into  court  while  it  was  in  session,  and  gave  them 
such  further  advice  as  they  requested  with  reference  to  a  phrase  used 
in  its  original  charge.  Moreover,  the  record  shows  that  the  com- 
ments made  concerning  the  evidence,  while  explaining  the  meaning 
of  the  phrase  "a  preponderance  of  proof,''  were  substantially  the 
same  as  those  that  had  been  made  in  the  course  of  the  original  charge, 
and  it  does  not  appear  that  the  supplementary  instruction  was  er- 
roneous, so  far  as  it  dealt  with  matters  of  law,  or  that  the  court 
exceeded* its  powers  in  expressing  its  opinion  as  to  the  weight  of 
proof.  Under  these  circumstances,  it  is  manifest  that  the  action  of 
the  court  was  not  of  such  a  character  as  to  warrant  a  reversal  of  the 
judgment.  A  trial  court  should  refrain  from  instructing  juries  in 
the  absence  of  counsel  for  the  respective  parties,  when  it  can  do  so 
conveniently,  particularly  when  the  supfplemental  charge  covers  prop- 
ositions of  law  not  dealt  with  by  the  original  charge.  But,  if  counsel 
interested  in  a  cause  which  is  on  trial  and  undetermined  see  fit  to 
absent  themselves  from  the  court  room  when  their  presence  may  be 
required  at  any  moment,  the  court  is  not  thereby  required  to  suspend 
its  proceedings  until  they  return.  Stewart  v.  Kanche  Co.,  128  U.  S. 
383,  390,  9  Sup.  Ct  101,  32  L.  Ed.  439.  In  the  present  case  we  think 
that  it  was  within  the  discretion  of  the  trial  judge  to  act  as  he  did  in 
the  matter  of  answering  the  inquiry  of  the  jury,  and  that  the  action 
taken  does  not  constitute  a  reversible  error. 

No  other  errors  have  been  assigned  which  are  of  sufficient  moment 
to  require  special  notice.  Under  the  charge  given  by  the  trial  court, 
the  jury  must  have  found  that  the  plaintiff  was  not  assaulted,  either 
in  the  manner  alleged  in  his  complaint  or  in  the  manner  described  in 
his  testimony,  but  that  the  injuries  were  occasioned  by  his  attempt- 
ing to  run  under  a  moving  freight  car,  either  with  a  view  of  getting 
on  the  other  side  of  the  train,  or  of  secreting  himself  at  some  place 
underneath  the  car.    The  judgment  below  is  accordingly  affirme^[^ 
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BAKBR  ▼.  CLARK  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  19,  1900.) 

No.  1,102. 

Carriers— Action  for  Injury  to  Passenger— Questions  for  Jurt. 

Plaintiff's  evidence  tended  to  show  that  as  he  stepped  ftom  defendant's 
train  at  a  station  In  the  night,  where  It  was  too  dark  for  him  to  see  well, 
he  was  tripped  by  a  hose  that  was  being  drawn  along  the  platform  by 
employes  of  defendant,  dose  to  the  steps  of  the  car,  and  fell,  and  was  in- 
jur^ Defendant's  evidence  was  to  the  effect  that  the  hose  was  lying 
still  on  the  platform,  not  less  than  2%  feet  from  the  car  steps,  and  that 
the  place  was  well  lighted.  Held  that.  In  view  of  such  conflict  In  the 
evidence  as  to  material  facts,  It  was  error  to  direct  a  verdict  for  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

John  S.  Mosby,  Jr.  (John  Q.  Taylor,  on  the  brief),  for  plaintiff  in 
error. 

Willard  Teller  (H.  M.  Orahood,  on  the  brief),  for  defendants  in 
error. 

Before  CALDWELL,  SAiJBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  is  an  action  bj  Allen  Baker,  the 
plaintiff  in  error,  who  was  also  the  plaintiff  below,  to  recover  dam- 
ages for  injuries  which  he  claims  to  have  sustained  as  he  was  in  the 
act  of  alighting  from  a  railway  train  of  the  Union  Pacific  Railway 
Company,  which  was  at  the  time  being  operated  by  the  defendants  in 
error  as  receivers  of  that  road.  The  trial  court  withdrew  the  case 
from  the  consideration  of  the  jury  at  the  conclusion  of  all  the  testi- 
mony, and  the  question  which  the  record  presents  for  our  determina- 
tion is  whether  such  action  was  erroneous. 

The  evidence  offered  in  behalf  of  the  plaintiff  was  to  the  following 
effect:  He  testified,  in  substance,  in  his  own  favor,  that  he  took 
passage  on  the  night  of  November  15,  1896,  on  a  train  of  the'  Union 
Pacific  Railway  Company,  which  was  being  operated  by  the  defend- 
ants in  error  in  their  capacity  as  receivers,  for  the  purpose  of  going 
from  Denver,  Colo.,  to  Cheyenne,  Wyo.;  that  he  purchased  a  ticket 
for  the  trip,  and  was  accompanied  on  the  journey  by  his  wife  and 
some  friends;  that  the  train  drew  into  the  station  at  Cheyenne 
about  10  minutes  past  10  o'clock  p.  m.  of  that  night;  that  he  was 
not  familiar  with  the  surroundings,  never  having  had  occasion  to 
alight  from  a  train  at  that  station;  that  he  rode  in  a  chair  car, 
which  was  next  to  the  sleeper,  and  that  he  descended  to  the  platfopn 
at  the  rear  end  of  the  car;  that  the  lowest  step  of  the  car  was  about 
a  foot  above  the  depot  platform;  that,  owing  to  the  darkness,  he 
could  not  in  his  position  see  any  small  object  lying  on  the  platform; 
that  in  attempting  to  alight  from  the  car,  the  same  being  at  rest,  he 
was  thrown  down  very  violently  by  stepping  on,  or  by  coming  in  con- 
tact with,  a  hose  which  was  used  at  that  station  for  watering  cars. 
He  further  testified  that  the  hose  was  at  the  time  being  dragged 
along  the  platform  from  the  tront  towards  the  rear  end  of  the  ^in,       t 
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and  was  dose  to  the  edge  of  the  platform,  being  not  more  than  15 
or  18  inches  from  the  car  step;  that  he  was  tripped  np  by  the  moving 
hose;  that  he  did  not  see  it  before  he  came  in  contact  with  it  and  fell, 
but  that  he  knew  that  the  hose  was  in  motion  at  the  time,  and  being 
drawn  along  the  platform,  because  he  felt  it  move  under  his  feet  when 
he  fell;  and  that,  in  consequence  of  being  thus  tripped  up,  his  ankle 
was  broken  or  badlj  strained,  and  that  he  was  disabled  from  using  his 
leg  for  several  months.  Another  witness  and  friend  of  the  plaintiff, 
who  accompanied  him  on  the  journey  from  Denver  to  Cheyenne,  testi- 
fied, in  substance,  that  he  was  immediately  behind  the  plaintiff  as  the 
latter  stepped  down  from  the  chair  car  on  the  occasion  of  the  acci- 
dent; that  the  plaintiff  had  a  grip  in  his  hand,  and  that  as  he  stepped 
on  the  platform,  or  was  in  the  act  of  doing  so,  one  of  his  feet  came  in 
contact  with  a  hose,  and  that  he  immediately  pitched  forward  and  fell. 
This  witness  further  testified,  in  substance,  that  immediately  after 
the  plaintiff  fell  he  saw  two  men  at  the  rear  end  of  the  sleeping  car, 
and  that  these  men  had  hold  of  the  hose,  and  were  standing  on  the 
steps  of  the  sleeping  car,  with  the  hose  in  their  hands.  The  defend- 
ants, on  the  other  hand,  introduced  testimony  which  tended  to  show 
that  when  the  plaintiff  sustained  the  injuries  of  which  he  complains 
the  depot  platform  was  well  lighted;  that  the  hose  complained  of 
was  lying  on  the  depot  platform,  and  could  be  plainly  seen;  that  it 
was  not  being  dragged  along  the  platform  at  that  time,  as  the  |dain- 
tiff's  testimony  tended  to  show;  that  it  was  not  even  attached  to  the 
hydrant,  but  was  l^ing  lengthwise  on  the  platform,  at  least  2^  feet 
from  the  steps  of  the  car  from  which  the  plaintiff  alighted;  and  that 
no  occasion  existed  for  using  the  hose  that  night  to  supply  the  sleep- 
ing car  with  water,  because  the  car  in  question  did  not  need  water. 

It  is  apparent,  therefore,  that  there  was  a  confiict  in' the  testimony 
concerning  the  following  issues,  namely:  Whether  the  plaintiff  came 
in  contact  with,  and  was  tripped  up  by,  the  hose;  whether  it  was  at 
the  time  being  dragged  along  the  platform  in  close  proximity  to  the 
steps  of  the  car  by  persons  in  the  employ  of  the  receivers;  whether 
there  was  adequate  light  at  the  place  where  the  plaintiff  fell  to  render 
aU  objects  on  the  platform  plainly  visible;  and  whether  the  plaintiff 
himself,  on  the  occasion  of  the  accident,  exercised  ordinary  care. 
These  were  severally  and  collectively  issues  of  fact,  which  should 
have  been  submitted  to  the  jury  for  their  determination,  since  it  is 
impossible  to  say  that  all  reasonable  persons  who  listened  to  the  evi- 
dence must  have  concluded  that  the  defendants  were  wholly  right  in 
their  contention,  and  that  the  plaintiff  was  wholly  wrong.  We  are 
satisfied  by  an  inspection  of  the  record  that  many  persons  might, 
with  good  reason,  conclude  that  the  plaintiff's  fall,  and  consequent 
injuries,  were  occasioned  by  the  dragging  of  the  hose  in  too  close 
proximity  to  the  cars  as  passengers  were  alighting  from  the  train. 
The  fact  that  the  plaintiff's  injuries  were  not  so  occasioned,  but  were 
due  to  sheer  accident  or  to  a  want  of  ordinary  care  on  his  part,  was 
not  so  conclusively  established,  either  by  uncontradicted  circumstan- 
ces or  evidence,  as  to  justify  the  court  in  withdrawing  the  issues  from 
the  jury.  The  case  was  one  which  was  peculiarly  appropriate  for  a 
jury,  in  view  of  the  conflicting  evidence  concerning  the  pontjon  of  the 
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hose  and  where  It  was  lying,  and  what  was  being  done  with  it,  ,at  the 
time  the  injuries  were  sustained.  Moreover,  if  the  jurj  had  been 
satisfied  by  the  evidence,  and  had  so  found,  that  the  hose  in  question 
was  being  dragged  along  the  platform,  or  that  it  lay  on  the  platform 
in  close  proximity  to  the  train,  and  in  such  a  position  as  to  obstruct 
passengers  who  were  in  the  act  of  alighting  from  the  cars,  and  render 
their  exit  more  difficult,  and  that  the  injuries  complained  of  were  due 
to  that  fact,  the  plaintiff  himself  being  in  the  exercise  of  ordinary 
care,  then  we  have  no  doubt  that  the  defendants  did  not  exercise 
that  high  degree  of  care  which  a  carrier  owes  to  its  passengers,  and 
that  the  plaintiff  was  entitled  to  recover.  The  judgment  below  is 
accordingly  reversed,  and  the  case  is  remanded  for  a  new  trial. 


In  re  LBSSER  et  at 

(Gircnlt  Oonrt  of  Appeals,  Second  Circuit    January  80,  1900.) 

No.  120. 

L  Bahkbttptct— Stat  of  Pbitoiko  Suits— Discretion  of  District  Court. 

Under  Banlcr.  Act  1898,  f  11a,  providing  that  suits  pending  against  • 
bankrupt,  founded  on  claims  from  which  his  discbarge  would  be  a  release^ 
"may  be  stayed  until  twelve  months  after  the  date  of  the  adjudication."  oi 
until  the  question  of  the  bankrupt's  discharge  is  determined,  the  granting 
of  an  order  staying  such  an  action  rests  in  the  discretion  of  the  distric 
court;  and  Its  action  in  the  matter  will  not  be  Interfered  with  by  the  ap 
pellate  court,  on  petition  for  review,  unless  such  discretion  has  beei 
abused. 

S»  Bamk. 

A  judgment  creditor  brought  suit  to  set  aside  certain  aUeged  fraudulent 
transfers  of  property  by  the  debtors,  and  to  vacate  a  receivership  procured 
by  them  in  an  action  for  the  dissolution  of  their  partnership,  and  subse- 
quently obtained  an  order  for  the  examination  of  one  of  the  debtors  on 
proceedings  supplementary  to  execution,  which  was  pending  at  the  time 
the  debtors  were  adjudged  bankrupt  The  court  of  bankruptcy  made  an 
order  restraining  the  creditor  from  taking  any  further  proceedings  on  his 
Judgment  until  12  months  after  the  adjudication  in  bankruptcy,  or  until 
the  question  of  discharge  should  be  decided.  Held  that,  since  the  restrain- 
ing order  applied  only  to  the  supplementary  proceedings,  not  to  the  cred- 
itors' bill,  and  since  the  creditor,  by  an  examination  of  the  bankrupts,  could 
obtain  the  same  information  sought  in  those  proceedings,  there  was  no 
abuse  of  discretion  by  the  district  court,  and  the  stay  was  rightly  granted. 

On  Petition  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  IJew  York. 

The  petition  for  review  is  filed  on  behalf  of  the  Ninth  National 
Bank  of  the  City  of  New  York,  a  creditor  of  the  bankrupts. 

Nelson  Spencer,  for  petitioner. 
Alexander  Blumenstiel,  for  respondents. 

Before  WALLACE^  lACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  bankrupts  are  co-partners  former- 
ly doing  business  under  the  name  of  Lesser  Bros.  In  October,  1896, 
they  transferred  their  property  and  executed  certain  confessions  of 
judgment  in  the  state  court,  upon  which  judgments  leyies  were  made. 
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They  ^f orther  instituted  an  action  in  the  state  court  for  dissolution 
of  co-partnership,  in  which  a  receiver  was  appointed.  The  petitioner 
charges  that  all  these  proceedings  were  fraudulent  and  collusive.  In 
November  and  December,  1896,  the  petitioner,  the  Ninth  National 
.Bank,  obtained  two  judgments  against  the  Lessers  in  the  supreme 
court  of  the  state,  and  on  March  31, 1898,  commenced  an  action  in  the 
same  court  to  set  aside  the  various  transfers,  as  well  sa  the  receiver- 
ship, as  void  as  to  it.  This  action  is  stiU  pending.  On  April  18, 1899, 
upon  the  judgment  procured  by  the  petitioner  in  November,  1896,  an 
order  was  made  by  a  justice  of  the  supreme  court  directing  Tobias 
Lesser  to  appear  for  examination  in  proceedings  supplementary  to 
execution  on  April  28, 1899,  which  order  was  duly  served  on  the  judg- 
ment debtor.  Such  proceedings  were  still  pending,  and,  by  stipula- 
tion, May  12,  1899,  had  been  set  for  the  beginning  of  the  examina- 
tion, when  petition  in  bankruptcy  was  filed.  The  petition  in  bank- 
ruptcy of  the  firm  and  the  individual  partners  was  filed  in  the  district 
court  May  12,  1899,  and  they  were  adjudicated  bankrupts.  On  the 
same  day  the  district  court  made  an  order  enjoining  and  restraining 
the  Ninth  National  Bank  "from  taking  any  further  proceedings  what- 
ever upon  the  judgment  obtained  by  it  against  the  said  Lesser  Bros. 
•  *  *  on  November  20,  1896,  until  twelve  months  after  the  date 
of  the  adjudication  of  the  said  firm  as  bankrupts  herein,  or  sooner  if 
the  said  bankrupts  shall  apply  for  a  discharge  before  that  time." 
Thereafter  the  bank  moved  to  vacate  such  restraining  order.  Such 
motion  waa  denied,  and  petitioner  now  seeks  to  review  that  denial. 

The  authority  for  the  restraining  order  is  found  in  the  bankrupt  act 
of  1898: 

'*Sec.  lla.  A  suit  which  Is  founded  upon  a  claim  from  which  a  discharge 
would  be  a  release,  and  which  is  pending  against  a  person  at  the  time  of  the 
fillDg  of  a  petition  against  him,  shaU  be  stayed  until  after  an  adjudication  or 
the  dismissal  of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve  months  after  the  date  of  such  ad- 
judication, or,  if  within  that  time  such  person  applies  for  a  discharge,  then 
until  the  question  of  such  discharge  is  determined." 

It  will  be  observed  that  the  order  in  this  cause  was  made  under  the 
second  clause  of  the  paragraph.  The  making  of  such  an  order  is  dis- 
cretionary with  the  district  court, — the  language  being,  "such  action 
may  be  stayed," — and  that  discretion  should  not  be  interfered  with, 
unless  it  has  been  abused.  Certainly  it  has  not  been  abused  in  this 
instance,  and  we  are  at  a  loss  to  see  in  what  particular  its  entry  or 
continuance  has  operated  or  will  operate  to  the  prejudice  of  the  peti- 
tioner. From  certain  passages  in  the  brief,  it  may  be  inferred  that 
petitioner  is  apprehensive  that  it  will  in  some  way  hinder  or  delay 
the  adjudication  it  is  seeking  in  the  state  court  upon  its  creditors' 
bill  to  set  aside  the  transfers  and  state  receivership,  or  that  it  may  im- 
pair the  lien  created  by_the  commencement  of  such  suit.  But  upon 
the  oral  argument  counsel  apparently  conceded  that  no  rights  under 
the  equity  suit  to  set  aside  the  transfers  are  affected,  or  sought  to  be 
affected,  by  the  restraining  order.  This  must  be  conceded,  in  view 
of  the  language  of  the  order,  which  restrains  only  "from  taking  any 
further  proceedings  whatever  upon  the  judgment  of    •    ♦    •    No- 
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vember  20,  ISOe.**  The  creditors'  bill  is  not  a  'further  proceeding 
upon  the  judgment,"  and  the  order  is  manifestly  directed  against  the 
supplementary  proceedings  only.  If  there  were  any  doubt  as  to  the 
meaning  of  the  order,  it  might  be  made  more  specific,  but  its  language 
seems  too  clear  to  need  amendment;  and,  indeed,  none  was  suggested 
upon  the  argument,  although  counsel  for  the  bankrupts  offered  to  con- 
sent to  the  insertion  of  whatever  words  might  be  thought  necessary  to 
restrict  the  stay  to  the  supplementary  proceedings.  There  is,  of 
course,  no  contention  that  tiie  initiation  of  the  proceedings  supple- 
mentary to  execution  less  than  a  month  before  the  Lessers  were  ad- 
judicated bankrupts  gave  the  petitioning  bank  any  superior  lien.  The 
only  interference  to  which  the  order  will  subject  it  is  that  it  will 
not  be  able  to  examine  Tobias  Lesser  in  supplementary  proceedings 
as  to  what  disposition  was  made  of  the  property  of  the  firm  and  its 
indiyidual  members,  thus  obtaining  information  which  might  be  ma- 
terial or  useful  in  the  prosecution  of  the  equity  suit.  Since  the  peti- 
tioner, however,  may  subject  the  bankrupts  to  a  most  searching  ex- 
amination in  the  district  court,  and  thereby  obtain  the  same  informa- 
tion, it  is  not  easy  to  see  in  what  way  petitioner  is  prejudiced.  There 
is  no  occasion  to  review  the  exercise  of  its  discretion  by  the  district 
court    The  order  is  affirmed. 


In  re  ENDL. 

(District  Court,  S.  D.  Callfomla.    February  19,  1900.) 

No.  1,285. 

Bahkruptct— PossEssioK  OF  Pboperty— UnlawfuIi  Intbrfbbencb  bt  State 
Officer. 

Where  a  trustee  in  bankruptcy  has  peaceably  acquired  possession  of 
personal  property,  claiming  it  as  assets  of  the  estate,  it  is  in  the  custody 
of  the  court  of  bankruptcy;  and  if  such  property  is  subsequently  seized  by 
a  constable  under  process  ftom  a  state  court,  he  wiU  be  ordered,  on  peti- 
tion of  the  trustee,  forthwith  to  restore  the  property  to  the  possession  of 
the  latter. 

In  Bankruptcy.  On  petition  of  Gregory  Perkins,  Jr.,  as  trustee  of 
the  bankrupt's  estate,  against  J.  W.  Kelley,  for  an  order  to  show 
cause  why  the  defendant  should  not  restore  to  the  petitioner  certain 
personal  property  taken  from  his  possession. 

E.  T.  Dunning,  for  petitioner. 
N.  Newby,  for  defendant. 

WELLBORN,  District  Judge.  The  question  to  be  determined  on 
the  present  hearing  is  this:  Will  a  court  of  bankruptcy,  on  the 
petition  of  the  trustee  of  a  bankrupt's  estate,  who  peaceably  acquired 
possession  of  personal  property  as  property  belonging  to  said  estate, 
which  property  was  subsequently  seized  by  a  constable  under  proceed- 
ings had  in  an  action  brought  in  a  justice's  court  of  the  state,  order 
redelivery  of  the  property  to  the  trustee?  Both  in  reason  and  on  au- 
thority, said  question  must  be  answered  affirmatively.  A  court  of 
bankruptcy  certainly  has  power  to  protect  its  possession  of  property, 
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and  property  held  by  a  trustee  under  the  circumstances  above  stated — 
that  is,  peaceably  obtained  as  a  part  of  the  bankrupt's  estate — ^must 
be  deemed  to  be  in  the  possession  of  the  court.  These  propositions 
are  not  only  reasonable,  but  essential  to  the  administration  of  the 
bankrupt  law,  and  have  been  plainly  and  repeatedly  enunciated  by  the 
courts.  In  re  Cobb,  1  Nat.  Bankr.  N.  557,  96  Fed.  821;  Keegan  v. 
King  (D.  C.)  96  Fed.  758.    In  the  latter  case,  the  court  says: 

"The  property  in  controversy  being  in  the  actual  custody  and  possession  of 
an  officer  of  this  court  at  the  time  the  suit  was  brought  in  the  state  court, 
neither  that  court,  nor  any  person  acting  under  any  process  issued  from  that 
court,  can,  without  permission  of  this  court,  Interfere  with  It;  and  to  so  Inter- 
fere would  be  a  contempt  of  the  authority  of  this  court  This  principle  is 
thoroughly  settled  by  the  supreme  court  of  the  United  States  in  the  cases  of 
Peck  V.  Jenness,  7  How.  612,  025,  12  L.  Ed.  841;  Williams  v.  Benedict,  8  How. 
107,  112,  12  L.  Ed.  1007;  WiswaU  v.  Sampson,  14  How.  62,  14  L.  Ed.  322; 
Peale  r.  Phipps,  14  How.  368,  374,  14  L.  Ed.  459;  Taylor  v.  Carryl,  20  How. 
583,  594,  597,  15  L.  Ed.  1028;  Freeman  y.  Howe,  24  How.  460,  16  Jm  Ed. 
749;  Buck  r.  Colbath,  3  Wall.  334,  18  L.  Ed.  257." 

In  the  former  case — ^i.  e.  In  re  Cobb,  supra — ^the  court  says: 

**The  trustee  Is  vested  by  law  with  the  estate,  and  could,  by  a  proper  action, 
recover  possession  ot  the  securities  In  possession  of  any  one  as  collateral,  sub- 
ject to  any  valid  lien  such  person  might  have  on  the  proceeds  of  such  securities. 
The  vesting  of  titles  gives  him  constructive  possession  of  the  property  the  in- 
stant the  title  passes.  Such  property  is  then  brought  into  the  bankruptcy 
court  in  its  entirety,  and  under  its  protection  as  fuUy  as  if  actuaUy  brought 
into  the  visible  presence  of  the  court.  No  other  court,  and  no  person  acting 
under  process,  can,  without  permission  of  the  bankruptcy  court,  interfere  with 
it;  and  to  so  interfere  is  a  contempt.  The  trustee  is  an  officer  of  the  court, 
and  his  possession,  actual  or  legal,  is  the  possession  of  the  court.  Taylor  v. 
Carryl,  20  How.  683,  15  L.  Ed.  1028;  Shields  v.  Coleman,  167  U.  S.  168,  15 
Sup.  Ct.  670,  39  L.  Ed.  660;  Porter  v.  Sabln,  149  U.  S.  473,  13  Sup.  Ct  1008, 
37  L.  Ed.  815;  Freeman  v.  Howe,  24  How.  460,  16  L.  Ed.  749;  Loveland, 
Bankr.  §  150." 

Whether  this  court  has  jurisdiction  to  settle  the  question  of  title 
to  the  property  in  controversy  need  not  now  be  determined,  although 
the  inclination  of  my  mind  is  in  favor  of  such  jurisdiction.  Section 
23,  subd..  **b,"  of  the  bankrupt  act  of  1898  refers  expressly  to  suits  by 
a  trustee,  and  not  to  claims  by  other  persons  for  property  of  which  the 
trustee  holds  possession.  An  order  will  be  entered  directing  said 
Eelley  to  forthwith  redeliver  said  property  to  said  Perkins. 


BOTTS  V.  HAMMOND  et  aL 
(Circuit  Oourt  of  Appeals,  Fourth  Circuit    Februaiy  6,  IBOOi) 

No.  315. 

BAITKRUFTOT— DlSSOLUTIOK  OF  LlENS— COMPOSITIOH  AOBEBVBKT. 

Creditors  of  an  insolvent  debtor  attached  his  property,  and  caused  the 
same  to  be  sold  as  perishable,  and  the  proceeds  paid  into  court  The 
debtor  then  made  an  assignment,  and  a  composition  was  arranged,  of 
which  aU  creditors  had  notice,  by  which  the  proceeds  of  the  attachment 
sale,  the  property  In  the  hands  of  the  assignee,  and  certain  property  of 
the  debtor's  wife  was  made  into  a  fund,  to  be  divided  pro  rata,  and 
without  preferences,  among  all  the  creditors.  Judgment  was  suffered  In 
the  attachment  suits,  and  the  fund  was  distributed  to  creditors,  all  of 
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wnom,  except  two»  accepted  their  dividends  as  in  full  satisfaction  of  their 
claims,  a  proportionate  amount  being  reserved  for  the  two  dissenting 
creditors.  Thereafter,  and  within  four  months  after  the  attachments, 
these  latter  filed  a  petition  in  t)ankruptcy  against  the  debtor,  on  which  an 
adjudication  was  made,  and  a  trustee  appointed,  who  applied  for  an  order 
requiring  the  attaching  creditors  to  pay  over  to-  him  the  net  proceeds  of 
the  attachment  sale.  Held,  that  the  court  of  bankruptcy  committed  no 
error  in  dismissing  the  trustee's  petition,  with  a  proviso  that  the  dis- 
senting creditors  should  receive  their  proportionate  share  of  the  fund. 

On  Petition  to  Superintend  and  Revise,  in  Matter  of  Law,  Proceed- 
ings of  the  District  Court  of  the  United  States  for  the  District  of 
Maryland,  in  Bankruptcy. 

George  Whitelock  and  Frank  Gosnell,  for  petitioner. 
Charles  W.  Heuisler,  for  respondents. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  BRAWLET, 
District  Jadges. 

SIMONTON,  Circuit  Judge.  This  case  wines  up  upon  a  petition 
to  superintend  and  revise,  in  matter  of  law,  proceedings  of  the  dis- 
trict court  of  the  United  States  for  the  district  of  Maryland,  in  the. 
matter  of  the  estate  of  Henry  J.  Clark,  a  bankrupt.  Clark  was  a 
merchant  doing  business  in  Baltimore  under  the  name  and  firm  of 
Henry  J.  aark  &  Co.  On  the  2d  of  August,  1898,  he  notified  the 
Arm  of  Hammond  &  Snyder,  who  were  his  creditors  in  the  sum  of 
14,643.84,  that  he  was  in  failing  circumstances.  According  to  his 
statement,  he  owed  fll,463.21,  and  he  had  assets  amounting  to 
14,923.99.  He  proposed  to  make  an  assignment  for  the  benefit  of 
his  creditors,  and  to  make  John  W.  Snyder,  one  of  that  firm,  his 
assignee.  On  the  morning  of  the  next  day,  Snyder  had  a  confer- 
ence with  a  number  of  the  creditors,  and  notified  them  that  the 
assignment  wonld  be  made.  On  the  afternoon  of  that  day,  however, 
having  received  information  which  induced  the  belief  that  Clark 
did  not  intend  to  assign  all  of  his  assets,  Snyder's  firm  issued  an  at- 
tachment out  of  the  superior  court  of  Baltimore  city,  in  Baltimore, 
and  under  it  attached  and  appraised,  as  by  schedules  in  the  record, 
the  property  therein  mention^.  Subsequently,  the  same  goods  were 
attached  in  a  suit  instituted  by  John  C.  Legg  &  Co.  On  the  4th  of 
August,  1898,  upon  the  petition  of  Hammond  &  Snyder,  setting  forth 
the  attachment  and  the  property  attached,  and  that  the  greater 
part  of  the  property  was  perishable  in  its  character,  and  the  cus- 
tody thereof  expensive,  the  superior  court  of  Baltimore  city  ordered 
the  sale  thereof  by  the  sheriff.  On  the  10th  of  August  the  sale  took 
place,  and  realized,  after  deducting  costs  and  expenses,  |2,138.80, 
which  was  deposited  in  court  to  the  credit  of  the  cause. 

A  few  days  after  the  attachment  was  issued,  Clark  made  an  as- 
signment for  the  benefit  of  his  creditors  to  Charles  S.  Hayden,  and 
in  this  included  all  of  his  property,  including  that  which  it  was 
charged  was  omitted  from  the  schednles  shown  to  his  creditors.  On 
the  20th  of  August  both  Clark  and  his  assignee,  Hayden,  made  sep- 
arate motions  to  quash  the  attachment,  both  of  which  were  refused. 
Thereupon  the  attaching  creditors,  ascertaining  that  they  could  se- 
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cure  no  preference,  and  Clark  and  his  assignee  consenting,  a  com- 
position was  entered  into  whereby  it  was  agreed,  in  the  language 
of  the  day,  to  *^ool  their  interests."  All  the  proceeds  of  the  at- 
tachment case  and  the  property  in  the  hands  of  the  trustee,  with  an 
equity  of  redemption  which  Oark's  wife  had  in  certain  leasehold 
property  in  Baltimore,  made  up  a  fund,  which  was  to  be  paid  to 
the  creditors  of  Clark  pro  rata,  equally.  At  first  it  was  supposed 
that  a  dividend  of  19  cents  could  be  paid,  and  at  that  rate  a  few  of 
the  creditors  signed.  It  was  then  ascertained  that  19  cents  was  too 
much,  and  that  the  correct  dividend  was  17^  cents.  All  the  creditors 
of  Clark  had  this  offer  made  to  them.  On  the  1st  November,  1898, 
creditors  whose  names  appear  in  a  schedule  in  the  record  accepted 
the  dividend  of  17^  per  cent,  as  in  full,  as  a  full  settlement  of  their 
claims.  Two  of  the  creditors,  Botts  &  Levering  and  John  C.  Legg 
&  Co.,  did  not  accept,  but  demanded  a  larger  dividend.  These  dis- 
senting creditors  were  cognizant  of  the  negotiations  leading  up  to 
the  settlement.  On  the  5th  of  November,  Clark  withdrew  his  pleas 
to  the  attachment  proceeding,  and  judgment  was  had.  All  the  other 
creditors  were  paid  their  dividend  thereupon,  except  these  who  dis- 
sented. Their  respective  dividends  were  retained  for  them  in  case 
they  should  reconsider  and  accept.      , 

On  the  29th  of  November,  1899,  these  two  dissenting  creditors 
filed  their  petition  in  bankruptcy  against  Clark.  On  the  27th  of 
December,  1898,  he  was  adjudicated  a  bankrupt,  and  on  the  6th  of 
February,  1899,  Thomas  H.  Botts  was  appointed  his  trustee.  On 
the  10th  of  March,  1899,  Botts,  trustee,  filed  his  petition  in  the 
court  of  bankruptcy  against  Hammond  &  Snyder,  praying  a  decree 
that  the  attachment  proceedings  instituted  by  them  in  August,  1898, 
be  declared  null  and  void,  and  instructing  them  to  pay  over  the 
net  proceeds  to  the  trustee,  so  that  it  might  be  administered  in 
bankruptcy.  This  petition  recited,  in  substance,  the  facts  stated 
above;  charged  that  the  attachment  proceedings  were  instituted 
collusively  with  Clark;  that  they  worked  a  preference,  the  attaching 
creditors  knowing  that  Clark  was  then  insolvent;  that  the  with- 
drawal by  Oark  of  his  pleas  was  intended  to  precipitate  a  judg- 
ment, which,  in  the  ordinary  course,  could  not  be  had  until  January, 
1899;  and  that  all  of  these  things  were  in  fraud  of  the  bankrupt  act, 
invalid,  and  void.  Hammond  &  Snyder  answered  the  petition;  de- 
nied any  collusion  with  Clark;  denied  that  any  preference  was 
sought  or  obtained;  denied  any  intention  to  evade  the  provisions 
of  the  bankrupt  act;  and  averred  that  all  the  property  of  the  insol- 
vent debtor  was  distributed  equally  and  pro  rata  among  his  cred- 
itors. The  district  court  heard  the  petition,  and  dismissed  it,  with 
costs,  with  a  provision,  however,  that  their  dividends  of  17^  per  cent, 
be  paid  the  petitioners.  Thereupon  the  record  has  been  transmitted 
to  this  court  for  its  superintendence  and  ifevision. 

The  case,  as  it  comes  before  us,  is  this:  The  attaching  creditors 
pursued  in  the  city  court  of  Baltimore  the  proper  remedy,  in  ac- 
cordance with  the  law  and  practice  of  that  court.  The  legality  of 
the  proceeding  having  been  challenged,  the  matter  was  adjudi- 
cated, and  the  proceedings  were  sustained.    The  result  was  the  crea- 
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tion  of  a  fund  in  the  charge  of  the  court  issuing  the  attachment 
These  proceedings  went  to  judgment,  and  the  fund  was  taken  out 
of  the  control  of  the  defendant.  Then  came  a  settlement.  All  the 
creditors  were  notified.  The  fund  in  the  hands  of  the  court,  all 
the  property  in  the  control  of  the  defendant  and  his  trustee,  and  cer- 
tain other  property,  over  which  no  creditor  had  any  claim,  were 
put  together.  Hie  proceeds  were  allotted  among  all  the  creditors, 
equally  and  ratably.  With  the  consent  of  all  but  two  of  them, 
these  proceeds  were  paid  out  to  all  but  these  two  creditors.  Each 
received  his  share,  and  each  gave  a  full  release  to  the  debtor.  So 
this  is  a  fact  accomplished.  The  accepting  creditors  have  been  sat- 
isfied, and  have  released  their  debtor.  All  this  was  done  when  there 
was  in  existence  no  proceedings  whatever  to  make  it  unlawful. 
There  is  nothing  in  the  record  to  induce  the  conclusion  that  any 
fraud  on  the  bankrupt  act  was  intended.  An  equal  distribution  of 
the  estate  of  the  debtor  was  made  among  all  his  creditors,  without 
preference  or  priority,  and  the  scope  and  purpose  of  the  bankrupt 
act  was  accomplished.  And  the  final  consummation  of  the  ar- 
rangement was  effected  five  days  after  the  involuntary  feature  of 
the  bankrupt  act  went  into  effect.  The  lien  which  began  with  the 
attachment  proceedings  was  perfected,  foreclosed,  and  ended.  The 
rights  of  purchasers  under  the  order  of  sale  are  secured  under  sec- 
tion 67,  subd.  f,  of  the  bankrupt  act.  The  money  in  hand  has  been 
distributed,  and  the  creditors  who  received  it  in  full  consideration 
cannot  now  be  compelled  to  refund  it. 

The  proceeding  in  bankruptcy  was  commenced  on  the  29th  of  No- 
vember, 1898,  24  days  after  the  distribution  of  the  money.  Upon 
what  can  the  bankrupt  court  act?  Subdivision  "c"  of  section  67 
of  the  bankrupt  act  declares  that  the  lien  created  by,  or  obtained  in 
or  pursuant  to,  any  suit  or  proceeding,  in  law  or  equity,  including 
an  attachment  or  mesne  process,  begun  against  a  person  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  by  or  against 
him,  shall  be  dissolved  upon  a  certain  state  of  facts;  or,  if  the  dis- 
solution should  militate  against  the  best  interests  of  the  estate, 
may  be  preserved  for  the  benefit  of  the  estate,  the  trustee  in  bank- 
ruptcy being  subrogated  to  all  rights  thereunder.  Subdivision  "f ' 
of  the  same  section  declares  all  such  attachments  void,  and  the  prop- 
erty affected  discharged  from  the  lien,  passing  to  the  trustee,  unless 
the  court  shall  think  proper  to  preserve  the  lien  for  the  benefit  of 
the  estate,  in  which  case  the  lien  shall  pass  to  the  trustee.  Both  of 
these  subdivisions  deal  with  the  lien  as  existing.  But  in  the  case 
before  us  the  lien  had  been  merged  in  the  judgment;  the  property 
had  been  sold  under  lawful  orders  of  the  court,  having  full  juris- 
diction; the  money  has  been  distributed,  and  the  lien  gone.  There 
is  nothing  upon  which  the  subdivisions  of  this  section  can  act  or  to 
which  these  provisions  can  apply.  Were  it  possible  for  the  dis- 
trict court,  sitting  in  bankruptcy,  to  go  back,  and  set  aside  every 
step  taken,  put  the  trustee  in  possession  of  the  property,  let  him 
administer  the  same  de  novo,  and  pursue  all  the  steps  which  have 
bet-n  taken,  only  with  increased  cost  and  expense,  the  petitioning 
creditors  buve  lost  all  claim  on  the  process  of  the  court  ''^JptheiiiQTp 
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delajy  after  fnll  notice,  in  taking  any  steps  until  the  money  was 
distribnted,  and  all  the  other  creditors  had  committed  themselves  and 
had  discharged  their  debtor.  See  Simonson  v.  Sinsheimer,  87  C. 
U  A.  344,  95  Fed.,  at  page  954. 

There  is  another  consideration.  As  the  case  is  presented  to  the 
court,  all  the  creditors,  except  the  petitioners,  have  released  their 
claims.  If  the  prayer  of  the  petition  be  granted,  and  the  money 
realized  from  the  attachment  proceedings  be  ordered  to  be  paid  to 
the  trustee,  these  petitioning  creditors  will  be  paid  in  full,  and  the 
equality  between  the  creditors  destroyed.  As  was  well  said  in  Blake, 
Moffitt  &  Towne  v.  Francis- Valentine  Co.  (D.  C.)  89  Fed.  691,  the  na- 
tional bankruptcy  act  is  remedial,  and  should  be  interpreted  reason- 
ably and  according  to  the  fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  tq^jpromote  justice.-  We  concur  in  the  views  of 
the  court  below.    The  petition  is  dismissed* 


BEAR  et  aL  ▼.  CHASB. 

(Clrcnlt  Oourt  of  Appeals,  Fourth  Circuit    February  8,  1900J 

No.  317. 

h  Bankruptcy— Jurisdiction  of  Bankruptcy  Court— Injunction. 

Where  the  act  of  bankruptcy  alleged  In  an  involuntary  petition,  mi 
which  an  adjudication  is  made,  is  that  the  debtor  suffered  certain  cred- 
itors to  obtain  a  preference  through  the  levy  of  attachments  on  his 
goods,  and  failed  to  discharge  such  levy  before  sale,  the  court  of  bank- 
ruptcy has  Jurisdiction,  upon  a  rule  to  show  cause,  entered  in  the  bank- 
ruptcy proceedings,  to  enjoin  the  attaching  creditors  from  the  further 
prosecution  of  their  attachment  suits. 

t»  Same— Rights  of  Attaching  Creditors. 

Attaching  creditors  of  a  bankrupt,  whose  levies  constitute  the  prefer- 
ence on  which  the  adjudication  in  bankruptcy  is  based,  do  not  occupy  the 
position  of  third  persons  in  possession  of  property  claimed  to  belong  to 
the  bankrupt,  or  adverse  claimants  dealing  therewith,  so  as  to  render 
it  necessary  that  proceedings  against  them  should  be  Xxy  bill  In  equity 
or  other  plenary  process. 

$,  Same— Dissolution  of  Liens. 

Under  Bankr.  Act  1898,  §  67f,  providing  that  "all  levies,  Judgments,  at- 
tachments, or  other  liens  obtained  through  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shaU  be  deemed  null  and 
void  In  case  he  is  adjudged  a  bankrupt,"  where  creditors  levy  attach- 
ments on  the  property  of  an  Insolvent  debtor,  and  v^thin  four  months 
thereafter  he  is  adjudged  bankrupt  on  a  petition  aHeging,  as  an  act  of 
bankruptcy,  that  he  suffered  such  creditors  to  obtain  a  preference  by 
means  of  their  attachments,  the  liens  of  such  attachments  are  thereby 
dissolved. 

1  Same— Title  of  Purchaser- Disposition  of  Proceeds. 

Where  creditors  sue  out  attachments  against  an  insolvent  debtor  fn  a 
state  court,  and  cause  them  to  be  levied  on  his  property,  and  the  same 
is  sold  by  order  of  the  court,  being  perishable,  and  the  proceeds  paid 
into  court  to  await  the  determination  of  the  suit,  and  within  four  months 
thereafter  the  debtor  is  adjudged  bankrupt,  the  title  of  a  bona  fide  pur- 
chaser at  such  sale  wiU  not  be  affected  by  the  bankruptcy,  but  the  pro- 
ceeds of  sale  stand  in  lieu  of  the  property  sold,  and  may  be  claimed  bjr 
the  trustee  in  bankrupt(^. 
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4  Bavb— Stat  of  Pskdikg  Sum. 

Bankr.  Act  1896,  §  lU,  providing  that  soltB  pending  against  a  bankrupt 
may  be  stayed  when  "founded  upon  a  claim  from  which  a  discharge  would 
be  a  release,"  does  not  prevent  the  court  of  bankruptcy  from  restrain- 
ing attaching  creditors  of  the  bankrupt  from  the  further  prosecution  of 
their  attachment  suits  in  a  state  court,  when  the  preference  created  by 
the  levy  of  such  attachments  was  the  act  of  bankruptcy  on  whclh  the 
adjudication  was  based,  and  the  petition  was  filed  within  four  months 
after  the  levy,  even  though  the  ci^tors*  causes  of  action  were  such  as 
woidd  not  be  affected  by  a  discharge  in  bankruptcy. 

6L  BaMB— JUKISDICTION  OF  STATE  CoURT. 

Where  creditors  of  an  Insolvent  debtor  sue  out  attachments  on  his 
property  in  a  state  court  and  cause  the  same  to  be  sold  thereunder  and 
the  proceeds  paid  Into  court,  and.  within  four  months  thereafter  he  is 
adjudged  bankrupt  on  a  petition  alleging  such  attachments  to  be  prefer- 
ential and  to  constitute  acts  of  bankruptcy,  an  intervening  petition  filed 
by  the  trustee  In  bankruptcy  In  the  state  court  should  be  limited  to  a 
demand  for  the  proceeds  of  sale  remaining  in  court;  and  an  order  of  the 
bankruptcy  court,  permitting  such  intervention,  but  leaving  the  question 
of  the  effect  and  validity  of  the  attachments  to  be  determined  in  the 
state  court,  is  erroneous. 

On  Petition  to  Superintend  and  Eevise,  in  Matter  of  Law,  Pro- 
ceedings of  the  District  Court  of  the  United  States  for  the  District 
of  South  Carolina,  in  Bankruptcy. 

This  is  an  application  to  superintend  and  revise,  In  matter  of  law,  certain 
orders  made  by  the  district  court  of  the  United  States  for  the  Eastern  dis- 
trict of  South  Carolina,  entered,  respectively,  on  the  28th  of  January  and  the 
10th  of  June,  1899,  in  the  above-entitled  Involuntary  bankruptcy  proceeding, 
then  pending  in  said  court.  The  case  is  brlefiy  this:  The  petitioners  for  revi- 
sion, J.  M.  Bear  &  Go.  and  others,  some  17  creditors  in  number  of  the  bank- 
rupt, James  H.  Rhodes,  in  the  month  of  October,  1898,  Instituted  their  suits 
and  sued  out  certain  attachments  in  the  court  of  common  pleas,  Florence 
county,  S.  C,  and  caused  the  attachments  to  be  levied  on  said  Rhodes'  stock 
of  goods.  The  judge  of  the  court,  by  orders  of  the  14th  and  15th  days  of 
October,  1898,  entered  in  chambers,  directed  the  stock  of  goods,  tlms  levied 
on,  to  be  sold  on  the  20th  of  October,  1898,  because  of  their  perishable 
character,  and  the  money  arising  from  the  sale  to  be  paid  to  the  clerk  of  the 
court  to  await  the  future  order  of  the  court  in  the  suits.  The  sale  was  duly 
made,  and  $6,300,  the  net  proceeds  arising  therefrom,  paid  to  the  clerk  of 
the  said  court  On  the  1st  day  of  November,  1898,  certain  creditors  of  the 
said  Rhodes,  to  wit,  George  Pettlgrew  and  others,  some  20  in  number,  filed 
their  petition  in  the  district  court  of  the  United  States  for  the  district  of 
South  Carolina,  praying  that  he  be  declared  an  Involuntary  bankrupt,  alleging 
his  insolvency,  together  with  the  necessary  averments  to  give  jurisdiction  to 
the  court,  and  particularly  averring  that  the  attachment  creditors  aforesaid 
had,  in  contravention  of  the  bankrupt  law,  and  within  four  months  prior  to 
the  filing  of  their  said  petition,  sought  to  procure  a  preference  in  the  adminis- 
tration of  the  estate  of  the  said  bankrupt  by  reason  of  the  Issuance  and  levy 
of  said  attachments.  Said  petitioners  further  averred  that  the  said  Rhodes 
committed  an  act  of  bankruptcy  by  permitting  the  attachments  to  issue 
against  him,  and  that  his  object  was  to  give  a  preference  among  his  creditors 
through  legal  proceedings,  to  wit,  the  said  attachments,  and  that  the  same 
were  not  vacated  or  discharged  within  five  days  before  the  sale  of  said  prop- 
erty. The  petitioners  further  averred  that  the  attachments  were  permitted, 
sought,  and  had,  orders  of  sale  procured,  and  sales  made,  in  disregard  of 
notice  served  upon  said  attaching  creditors,  advising  them  of  the  fact  that  a 
petition  in  bankruptcy  would  be  filed  against  the  said  Rhodes  on  the  1st  day 
of  November,  1898,  or  as  soon  thereafter  as  counsel  could  be  heard.  Upon  the 
filing  of  the  petition  of  involuntary  bankruptcy  as  aforesaid,  an  order  to  show 
cause  was  entered  against  the  bankrupt,  returnable  on  the  14th  of  January, 
1899,  and  duly  published  in  a  newspaper  in  the  city  of  Florence.    On  t^^l4th 
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of  January,  an  order  was  entered  in  said  cause,  returnable  on  the  25th  of 
January,  requiring  the  attaching  creditors  aforesaid  to  show  cause  why  they 
should  not  be  restrained  from  prosecuting  their  suits  in  the  state  court  afore- 
said. To  this  latter  rule  the  attaching  creditors  made  answer,  insisting, 
among  other  things,  upon  the  validity  of  their  attachments;  averring  that 
they  were  procured  without  any  collusion  with,  and  against  the  consent  of, 
the  said  Rhodes;  that  they  had  no  reason  to  believe  at  the  time  he  was  in- 
solvent; and  that  said  attachments  did  not  constitute  acts  of  bankruptcy 
on  the  part  of  said  Rhodes.  The  cause  thereupon  came  on  to  be  heard  on  the 
2Sth  of  January,  1899,  in  the  said  district  court,  when  the  said  James  H. 
Rhodes  was  duly  adjudged  an  involuntary  bankrupt;  and  upon  considering 
the  rule  against  said  attaching  creditors,  and  the  answer  thereto,  an  order 
was  entered  enjoining  and  restraining  them  from  further  prosecuting  the  ac- 
tions commenced  by  them  as  aforesaid  in  the  court  of  common  pleas  of 
Florence  county,  and  by  subsequent  order,  entered  on  the  10th  of  June,  1899, 
the  order  of  the  28th  of  January  was  modified  as  follows:  "It  appearing  that 
since  the  order  of  this  court  dated  28th  January.  1899,  a  trustee,  to  wit, 
Robert  G.  Chase, '  has  been  elected  trustee  of  the  bankrupt  estate  of  said 
Thomas  D.  Rhodes,  and  that  such  trustee  has  filed  his  petition  in  the  court 
of  common  pleas  for  Florence  county,  praying  that  he  be  allowed  to  move 
to  set  aside  certain  attachments  in  said  court  in  the  causes  therein  (the  further 
prosecution  whereof  was  stayed  by  said  order  of  28th  January,  1899),  and  to 
have  the  funds  and  property  attached  turned  over  to  said  trustee,  it  is,  upon 
consideration  thereof,  counsel  on  both  sides  having  been  heard,  ordered  that 
all  the  attaching  creditors  enjoined  by  this  court  by  its  said  order  of  28th 
January,  1899,  be,  and  they  are  hereby,  permitted,  in  said  court  of  common 
pleas  for  Florence  county,  to  oppose  and  resist  the  petition  and  application 
of  said  trustee,  and,  upon  the  final  determination  thereof,  to  set  up,  urge, 
and  prosecute  any  rights  in  the  state  court  aforesaid  to  which  he  may  be  en- 
titled; provided  that,  If  the  said  court  of  common  pleas  for  Florence  county 
shall  hold  that  it  is  without  Jurisdiction  to  pass  upon  the  merits  of  the  ques- 
tion raised  by  said  trustees  in  said  application,  then  the  order  of  this  court 
of  28th  January,  1899,  shall  stand  in  all  respects  so  that  the  fund  now  in 
controversy  shall  not  be  distributed  until  the  final  determination  of  the  rights 
involved."  It  is  to  revise  these  two  latter  orders  that  the  petition  for  revision 
is  presented  to  the  court. 

Henry  A.  M.  Smith  and  P.  A.  Willcox,  for  petitioners. 
Lord  &  Burke  and  Asher  D.  Cohen,  for  respondent. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  WADDILL, 
District  Judges. 

WADDILL,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court 

The  grounds  of  error  assigned  in  the  entry  of  the  said  two  orders 
are,  briefly,  that  the  injunction  should  not  have  been  awarded  upon 
a  rule  to  show  cause  issued  in  the  bankruptcy  proceedings,  but  only 
on  a  bill  in  equity,  duly  filed  and  process  issued  thereon,  and  also 
because  the  said  attachments  were  issued  in  actions  for  fraud  and 
obtaining  property  by  false  pretenses  and  false  representations 
on  the  part  of  the  bankrupt,  and  that  the  attachments  having  been 
obtained  in  the  court  of  common  pleas  of  the  county  of  Florence, 
S.  C,  a  court  of  general  jurisdiction,  prior  to  the  adjudication  in 
bankruptcy,  that  court,  and  not  the  district  court  of  the  United 
States,  was  the  proper  tribunal  to  determine  the  questions  affecting 
the  said  attachments  and  the  rights  of  the  parties  thereunder;  that 
the  trustee  of  the  bankrupt  should  in  that  court  assert  his  rights, 
and,  having  filed  his  petition  therein,  it  was  error  in  the  district 
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coart  to  in  any  manner  restrain  said  attaching  creditors  in  the 
prosecution  of  their  claims  in  said  court. 

We  will  take  up  the  several  assignments  of  error  specified,  and 
incidentally  touch  upon  the  question,  quite  elaborately  argued,  as 
to  the  jurisdiction  of  the  district  court  of  the  United  States  in  deal- 
ing with  the  estate  of  bankrupts,  where  the  rights  of  third  parties 
or  adverse  claimants  are  involved,  though  it  will  not  be  necessary, ' 
in  the  view  we  take  of  this  case,  to  pass  upon  that  question  or  to  dis- 
cuss it  at  length. 

Counsel  insist  with  great  earnestness  that  a  bill  in  equity  should 
have  been  filed  in  this  case  instead  of  proceeding  by  rule  to  show 
cause,  as  was  done,  and,  while  it  is  not  said  so  in  words,  the  in- 
ference is  irresistible  that  it  was  necessary  to  institute  such  suit 
in  the  state  court  instead  of  the  district  court  of  the  United  States. 
While  not  admitting  the  correctness  of  the  position,  in  any  respect, 
that  the  bankrupt  court  is  without  power  to  bring  before  it  all 
persons  possessed  of  the  bankrupt's  estate,  and  to  reduce  such  es- 
tate to  possession  and  administer  the  same,  but  that,  on  the  con- 
trary, it  is  powerless  to  perform  these  simple  functions  and  duties, 
and  must  rely  upon  a  court  of  another  sovereignty  to  hold  up  its 
hands  and  enforce  its  lawful  orders  and  decrees,  we  think  it  quite 
clear  in  this  case  that  there  can  be  no  doubt  of  the  right  of  the  bank- 
rupt court  to  proceed  as  it  did,  and  give  full  and  complete  relief 
in  the  premises.  Norton  v,  Switzer,  93  U.  S.  355,  23  L.  Ed.  903; 
Lathrop  v.  Drake,  91  U.  S.  516,  518,  23  L.  Ed.  414;  In  re  Gutwillig 
(D.  C.)  90  Fed.  481;  In  re  Sievers  (D.  C.)  91  Fed.  366;  In  re  Brooks 
(D.  C.)  91  Fed.  508;  In  re  Smith  p.  C.)  92  Fed.  137;  Carter  v. 
Hobbs  (D.  C.)  92  Fed.  594;  Murray  v.  Beal  (D.  C.)  97  Fed.  567.  It 
may  be  conceded  that  in  ordinary  proceedings  affecting  the  bank- 
rupt's estate,  in  which  third  parties  or  adverse  claimants  are  in- 
terested, the  better  practice  would  be  either  to  file  a  bill  in  equity 
or  a  separate  petition  in  the  bankruptcy  proceedings,  setting  up 
the  cause  of  action  in  question,  on  which  process  should  be  regular- 
ly issued  or  full  opportunity  otherwise  given  to  appear.  But  that 
has  no  application  in  this  case,  where  the  alleged  ground  of  bank- 
ruptcy is  the  procuring  of  and  levying  the  attachments  enjoined. 
In  other  words,  the  petition  for  involuntary  bankruptcy  is  based 
upon  the  fact  that  the  attaching  creditors  have  procured  liens  in 
contravention  of  the  bankrupt  law  by  their  attachments.  Their 
names,  the  amount  of  their  claims,  and  what  they  did  are  all  fully 
set  up  in  the  petition  for  involuntary  bankruptcy,  and  it  is  upon  the 
legality  or  illegality  of  those  acts,  and  what  was  subsequently  done 
in  and  by  virtue  of  said  proceeding,  that  the  question  of  bank- 
ruptcy is  determined.  When  the  district  court,  which  alone  has 
power,  under  the  constitution  and  laws  of  the  United  States,  to 
adjudicate  bankrupts,  once  determines  this  question,  it  is  a  finality, 
and  no  other  court,  save  a  federal  appellate  tribunal,  can  review 
or  caU  in  question  its  acts.  The  adjudication  having  been  thus 
made,  the  attaching  creditors  were  properly  enjoined  by  the  court, 
upon  a  rule  to  show  cause,  entered  in  the  bankruptcy  proceedings, 
against  the  further  prosecution  of  their  attachment  suits.  JJpon     j 
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the  adjudication  of  the  bankrupt^  all  creditors  became  parties  to 
the  bankruptcy  proceedings  by  operation  of  law,  and  particularly 
these  creditors  by  whose  acts  the  bankruptcy  was  caused.  No 
good  reason  would  seem  to  exist  why  a  court,  as  to  any  creditor 
before  it  in  a  bankruptcy  proceeding,  should  not,  after  the  service 
of  a  rule,  enjoin  such  creditor  from  tiJdng  any  step  or  doing  any 
•  act  affecting  the  bankrupt's  estate,  or  interrupting  the  court  in  the  due 
administration  thereof.  These  attaching  creditors  do  not  occupy 
the  relation  of  third  persons  in  possession  of,  or  adverse  claimants 
dealing  with,  the  property  of  the  bankrupt  In  re  Kenney  (D.  C.) 
97  Fed.  557,  558.  They  are  but  creditors  of  the  bankrupt,  who  have, 
in  their  effort  to  collect  their  money,  sought  an  advantage  which 
the  law  does  not  give,  and  they  cannot  gain  any  favored  position 
by  reason  of  an  act  of  theirs  which  the  law  condemns. 

The  ruling  of  the  district  court,  as  to  the  effect  of  the  levy  of  the 
attachments  under  the  circumstances  of  this  case,  seems  to  be 
clearly  right.  Subdivision  '*f"  of  section  67  of  the  bankrupt  law 
is  too  clear  on  this  subject  to  admit  of  doubt  or  cavil.  It  is  as 
follows: 

"That  all  levies,  judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  nuU  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by"  the  levy,  Judgment,  attachment  or  other  lien  shaU  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee  as 
'  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  Judgment,  attachment,  or  other  lien  shaU  be 
preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may  pass  to 
and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid. 
And  the  court  may  order  such  a  conveyance  as  shaU  be  necessary  to  carry 
the  purposes  of  this  section  into  effect." 

Not  only  does  this  section  make  null  and  void  the  levy  of  the 
attachments  under  the  circumstances  of  this  case,  but  it  expressly 
provides  that  the  property  affected  by  the  levy  shall  be  wholly 
discharged  and  released  from  the  same,  and  that  it  shall  pass  to 
the  trustee  as  a  part  of  the  bankrupt's  estate,  unless  Ihe  court, 
upon  due  notice,  shall  order,  that  the  right  under  such  lien  be  pre- 
served for  the  benefit  of  such  estate.  This  section  is  broad  and 
comprehensive  in  its  terms,  and  too  clear  to  admit  of  serious  con- 
troversy. Under  it  no  preference  can  be  acquired  by  the  levy  of 
attachments  within  four  months  of  the  filing  of  a  petition  in  bank- 
ruptcy. It  is  true  that,  by  a  proviso  to  this  section,  the  rights 
of  a  bona  fide  purchaser  without  notice  at  a  sale  under  such  lien 
are  preserved  and  protected,  but  the  proceeds  arising  from  such 
sale  must  stand  in  lieu  of  the  property  sold;  for  it  is  expressly 
provided  that  such  property  shall  pass  to  the  trustee  as  a  part  of 
the  estate,  unless  the  lien  be  preserved  for  the  benefit  of  the  estate, 
and  to  that  end  the  court  may  order  such  conveyances  as  may  be 
necessary  to  carry  the  purposes  of  the  section  into  effect.  Author- 
ities under  the  act  of  1867  do  not  throw  a  great  deal  of  light  upon 
the  correct  interpretation  of  this  section,  and  it  is  rather  to  those 
decided  under  the  present  law  that  reference  will  be  made.    This 
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flection  has  several  times  been  nnder  review  since  the  passage  of  the 
act,  and  the  interpretation  herein  placed  upon  it  may  be  said  to  be 
its  generally  accepted  construction.  In  the  case  of  In  re  Kenney, 
supra,  also  previously  reported  in  95  Fed.  427,  Judge  Brown,  of 
the  district  court  of  the  Southern  district  of  New  York,  a  judge  of 
great  learning  and  ability,  fully  considered  this  question,  and  in 
each  decision  held  that  liens  acquired  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy  were  annulled  by  the  subsequent 
adjudication  of  the  bankrupt.  To  the  same  effect  are  the  decisions 
of  several  other  of  the  district  courts.  In  re  Reichman,  91  Fed. 
624;  In  re  Fellerath,  95  Fed.  121;  In  re  Rome  Planing  Mill,  96 
Fed.  812;  In  re  Vaughan,  97  Fed,  560;  In  re  Higgins,  Id.  775;  In 
re  Burrus,  Id.  926. 

This  section  has  also  been  construed  recently  by  the  circuit  court 
of  appeals  for  the  Seventh  circuit  (In  re  Richards,  37  0.  C.  A.  634, 
96  Fed.  935),  and  there  the  lien  was  declared  to  become  null  and 
void  by  the  subsequent  adjudication  of  bankruptcy.  In  this  de- 
cision, delivered  by  Jenkins,  circuit  judge,  it  is  said,  in  discussing 
the  apparent  inconsistency  between  subdivisions  "c^'  and  "f"  of  sec- 
tion 67  of  the  bankrupt  law: 

"But  subdivision  T  la  broader  In  its  scopes  and  avoids  aU  liens  obtained 
through  legal  proceedings  within  the  time  stated  against  a  person  who  is  In- 
solvent, within  the  meaning  of  the  subdivision,  irrespective  of  knowledge  on 
the  part  of  the  creditor  of  the  fact  of  insolvency,  and  irrespective  of  the  ques- 
tion whether  the  obtaining  of  the  lien  was  in  any  way  suffered  and  permitted 
by  the  debtor.  It  avoids  aU  liens  obtained  through  legal  proceedings  against 
a  person  who  Is  Insolvent  within  four  months  before  the  filing  of  the  peti- 
tion."   Page  »39,  96  Fed.,  and  page  637,  37  C.  0.  A. 

In  the  further  discussion  of  the  effect  of  paragraph  ^f,"  Judge 
Jenkins  gives  something  of  the  history  of  the  passage  of  the  bank- 
rupt act  (pages  939,  940,  96  Fed.,  and  page  638,  37  C.  0.  A.): 

"Two  bills  in  bankruptcy  were  presented  to  congress, — one  to  the  senate, 
and  one  to  the  house  of  representatives.  They  were  broadly  divergent  in 
spirit.  One  was  supposed  to  be  largely  in  the  Interest  of  the  creditor;  the 
other,  largely  in  the  interest  of  the  debtor.  Subdivision  'c*  of  section  67  was 
contained  in  the  house  bill;  subdivision  T  was  contained  in  the  senate  bill. 
The  two  houses  were  at  disagreement  respecting  these  bills,  and  the  matter 
was  referred  to  a  conference  committee  of  the  two  houses,  near  the  end  of 
the  session,  resulting  in  the  Incorporation  Into  the  house  blU  of  subdivision 
'f,'  which  was  in  the  senate  biU.  Mr.  Henderson,  in  presenting  the  confer- 
ence report  to  the  house,  stated  that  subdivision  T  was  Incorporated  into  the 
bin  to  strengthen  the  bill.  31  Cong.  Rec.  pt.  7,  p.  6428,  June  28,  1898.  The 
confusion  results  from  the  omission  of  the  conference  committee  to  modify 
the  language  of  subdivision  *c,'  or  to  strike  It  out  altogether;  but  the  passage 
of  the  biU  by  the  house  with  subdivision  f '  contained  in  it,  after  this  report 
of  the  conference  committee,  must  be  taken  as  an  Indication  of  the  will  of 
the  lawmaking  power  that  the  provisions  of  subdivision  T  shall  prevail,  not- 
withstanding anything  antagonistic  to  them  previously  found  in  the  act" 

In  re  Richards,  37  C.  C.  A.  637,  96  Fed.  939,  940;  Chapman  v. 
Brewer,  114  U.  S.  158,  5  Sup.  Ct.  799,  29  L.  Ed.  83. 

It  may  be  stated,  in  passing,  that  this  case  was  an  involuntary 
bankruptcy  proceeding,  and  the  court  held  that  the  invalidity  of 
the  liens  acquired  within  four  months  of  the  filing  of  a  petition 
in  bankruptcy  was  applicable  alikfe  to  liens  arising  in  voluntary 
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and  involuntary  cases.    On  the  latter  proposition,  see/ also,  In  re 
Vaughan  (D.  C.)  97  Fed.  560,  and  cases  there  cited. 

Nothing  stated  herein  is  intended  to  imply  that  the  court  of  com- 
mon pleas  of  Florence  county,  8.  O.,  did  not  have  jurisdiction  to 
entertain  the  attachment  suits  brought  there  at  the  time  of  their  in- 
stitution, or  that  said  court  is  without  concurrent  jurisdiction  with 
the  United  States  district  court  to  determine  many  matters  affect- 
ing the  estate  of  the  bankrupt,  when  properly  instituted  by  the  trus- 
tee in  bankruptcy,  or  in  such  proceedings  as  the  trustee,  by  order 
of  the  bankrupt  court,  might  appear  in.  As  to  many  matters  the 
two  courts  have  concurrent  jurisdiction,  and  can  and  should  work 
in  the  utmost  harmony;  but  as  to  others,  among  them  the  right 
to  determine  what  are  acts  of  bankruptcy  and  who  are  bankrupts, 
the  United  States  district  court's  jurisdiction  is  superior  to,  and 
exclusive  of,  that  of  the  state  court,  and,  as  to  all  questions  neces- 
sarily involved  in  such  exclusive  jurisdiction,  the  federal,  and  not 
the  state,  courts  should  proceed  and  take  charge  of  and  administer 
the  bankrupt's  estate.  Here,  to  illustrate,  the  district  court  de- 
clared the  attachment  proceedings  in  the  state  court  to  be  acts  of 
bankruptcy,  and  null  and  void,  and  by  reason  thereof  adjudicated 
the  bankruptcy.  This  ruling  cannot  be  reviewed  or  called  into  ques- 
tion by  the  state  court,  and  is  absolutely  conclusive  as  against  all 
creditors  of  the  bankrupt,  until  reviewed  or  reversed  in  the  proper 
federal  tribunal,  i.  e.  this  court,  and  its  action  is  here  approved  and 
affirmed.  Now,  what  follows  as  to  the  bankrupt's  estate?  Is  it  to 
be  administered  by  the  bankrupt  court,  or  in  proceedings  in  the 
state  court  declared,  by  the  lower  court  and  by  this  court,  to  be  nuD 
and  void?  To  ask  this  question  is  to  answer  it,  for  it  cannot  be 
possible  that  the  act  of  bankruptcy  itself  can  be  made  the  basis  of 
dispossessing  the  bankrupt  court  of  its  jurisdiction.  The  power  of 
the  United  States  district  court  to  enjoin  and  restrain  the  parties 
from  the  further  prosecution  of  the  suits  in  the  state  court  was 
plenary,  and  should  have  been  exercised  because  necessary  to  the 
maintenance  of  its  jurisdiction  and  the  due  administration  of  the 
bankrupt  law.  Ex  parte  Christy,  3  How.  292,  11  L,  Ed.  €03;  Chap- 
man V.  Brewer,  114  U.  S.  158,  173,  5  Sup.  Ct.  799,  29  L.  Ed.  83; 
Moran  v.  Sturges,  154  U.  S.  256,  269,  270,  274,  14  Sup.  Ct.  1019,  38 
L,  Ed.  981;  In  re  Bruss-Ritter  Co.  (D.  C.)  90  Fed.  651;  Lea  v.  Geo. 
M.  West  Co.  (D.  C.)  91  Fed.  237;  In  re  Smith  (D.  0.)  92  Fed.  135; 
In  re  Kenney,  supra;  In  re  Clark,  9  Blatchf.  372,  Fed.  Cas.  No.  2,801; 
Watson  V.  Bank,  2  Hughes,  200,  Fed.  Cas.  No.  17,279;  In  re  Whipple, 
6  Biss.  516,  Fed.  Cas.  No.  17,512;  Black,  Bankr.  pp.  10,  20. 

On  the  kindred  question  of  the  duty  of  the  bankrupt  court,  as  to 
the  possession  of  assets  in  the  hands  of  voluntary  assignees,  refer- 
ence may  be  had  to  the  interesting  opinion  of  Judge  Thayer  in  the 
case  of  Davis  v.  Bohle,  in  the  United  States  circuit  court  of  appeals 
for  the  Eighth  circuit  (34  a  0.  A.  372,  92  Fed.  325),  and  to  that  of 
Judge  Wallace  of  the  circuit  court  of  appeals  for  the  Second  circuit 
(In  re  Qutwillig,  34  C.  C.  A.  377,  92  Fed.  337). 

The  contention  that  the  action  of  the  lower  court  is  erroneous, 
because  the  attachments  were  issued  in  suits  based  upon  causes  of 

/  Digitized  by  LjOOQIC 


BEAR  Y.  CHASE.  927 

action  as  to  which  it  is  claimed  a  discharge  in  bankruptcy  would 
not  be  a  release,  is  equally  untenable.  Whether  the  discharge  would 
be  a  valid  release  against  judgments  obtained  upon  the  said  claims 
can  alone  be  determined  from  a  consideration  of  the  law  and  facts 
applicable  to  the  several  causes  of  action,  and  not  by  a  mere  alle- 
gation in  the  pleadings  as  to  the  character  of  the  claims;  and,  in 
this  connection,  it  may  be  said  that  the  trend  of  decisions  of  the 
federal  courts,  as  well  under  the  present  as  the  former  laws,  are 
favorable  to  enlarging,  rather  than  to  limiting,  the  effect  of  the  dis- 
charge in  bankruptcy,  and  the  character  of  cases  to  which  the  same 
is  applicable.  Chapman  v.  Forsyth,  2  How.  202, 11  L.  Ed.  236;  Neal 
V.  Clark,  95  U.  S,  704,  24  L.  Ed.  586;  Hennequin  v.  Clews,  111  U.  S. 
676,  4  Sup.  Ct.  576,  28  L.  Ed.  565;  Upshur  v.  Briscoe,  138  U.  S. 
365,  11  Sup.  Ct.  313,  34  L.  Ed.  931;  Loveland,  Bankr.  pp.  625,  627; 
In  re  Basch  (D.  C.)  97  Fed.  761. 

Assuming,  however,  the  plaintiffs'  claim  to  be  correct  as  to  the 
cause  of  action  in  question,  and  of  the  effect  of  the  discharge  thereon, 
it  by  no  means  follows  that  there  was  any  error  in  the  lower  court's 
action.  In  re  Rosenberg,  Fed.  Oas.  No.  12,054;  In  re  Schwartz,  Fed. 
Cas.  No.  12,502;  In  re  Williams,  Fed.  Cas.  No.  17,700.  The  provi- 
sion of  section  11,  subd.  a,  of  the  present  bankrupt  act,  in  reference 
to  the  stay  of  suits,  cannot  be  construed  to  mean  that  in  any  pro- 
ceeding, in  which  an  adjudication  in  bankruptcy  is  had,  the  bank- 
rupt court,  instead  of  the  tribunal  in  which  the  preference  is  given 
or  sought,  is  to  be  stayed;  and,  moreover,  such  a  conclusion  would 
result  in  bankrupts  and  their  creditors,  as  to  these  classes  of  claims, 
securing  and  giving  preferences  between  creditors  ad  libitum.  Un- 
der subdivision  '%"  §  67,  of  the  bankrupt  act,  supra,  all  levies,  judg- 
ments, attachments,  or  other  liens  obtained  through  legal  proceed- 
ings against  an  insolvent  person  within  four  months  of  the  filing  of 
the  petition  in  bankruptcy  are  annulled,  and  no  exceptions  from 
the  sweeping  provisions  of  the  act  are  made  as  to  the  kind  or  char- 
acter of  claims  sued  on. 

It  follows  from  what  we  have  stated  that  there  is  no  error  in  the 
action  of  the  lower  court,  as  assigned,  of  which  the  petitioners  for 
supervision  and  review  here  can  complain.  The  only  criticism  we 
would  make  as  to  the  proceedings  is  that  the  petition  of  the  trustee 
in  bankruptcy  should  not  have  been  filed  in  the  proceedings  in  the 
state  court  without  the  previous  permission  and  order  of  the  bank- 
rupt court  to  do  so,  and  that  such  petition  should  have  been  limited 
to  a  request  to  transfer  the  money  to  the  bankrupt  court,  because 
the  latter  court  had  declared  the  proceedings  in  the  state  court  to 
be  in  contravention  of,  and  void  under,  the  bankrupt  law;  and  the 
decree  of  the  10th  of  June,  1899,  in  so  far  as  it  did  more  than  this, 
and  apparently  left  open  to  the  state  court  the  question  of  the  effect 
and  validity  of  the  attachments  issued  at  the  suit  of  the  bank- 
rupt's creditors,  and  which  it  (the  bankrupt  court)  had  already  de- 
clared void  as  to  the  bankrupt  and  his  creditors,  was  erroneous. 
The  decision  of  the  lower  court  upon  the  assignments  of  error  made 
is  affirmed,  and  the  district  court  is  directed  to  proceed  in  said  cause 
in  accordance  with  the  views  herein  expressed. 
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In  re  EAYANAnOH. 

(District  Oourt,  D.  Kentucky.    March  6»  1900.) 

1.  Bankruftot— Dissolution  of  Libns— Deoreb  in  Creditors'  Suit. 

Bankr.  Act  1886»  |  67f,  providing  that  aU  levies,  'judgments,"  attach- 
ments, or  other  liens  obtained  through  legal  proceedings  against  an  insol- 
vent  debtor,  within  four  months  before  the  filing  of  a  petition  In  bankruptcy 
against  him,  shall  be  deemed  null  and  void,  in  case  he  is  adjudged  a  bank- 
rupt, applies  only,  to  such  judgments  as  per  se  create  a  lien,  not  to  a  decree 
of  a  state  court  of  competent  jurisdiction,  rendered  In  a  suit  by  a  judgment 
creditor,  setting  aside  a  fraudulent  conveyance  by  the  debtor,  and  adjudg- 
ing that  a  preferential  mortgage  made  by  him  in  contemplation  of  insol- 
veocy  should  operate  as  an  assignment  for  the  equal  benefit  of  his  creditors, 
in  accordance  with  the  state  laws  In  that  behalf,  and  appointing  a  receiver. 

8.  Same— Conflict  of  Jurisdiction— State  Court  Receiver. 

Where  a  judgment  creditor  brought  suit  In  a  state  court,  before  the 
passage  of  the  bankruptcy  act,  to  set  aside  a  fraudulent  conveyance  by  his 
debtor,  and  to  have  a  mortgage  given  by  the  latter  declared  to  operate  as  a 
general  assignment  for  creditors,  and  obtained  a  decree  to  that  effect,  and 
the  state  court  appointed  a  receiver,  who  took  possession  of  the  property 
of  the  debtor,  and  thereafter  the  debtor  was  adjudged  bankrupt  on  his 
voluntary  petition,  the  adjudication  not  being  based  upon  the  transfers 
Impeached  in  the  creditors'  suit,  h€ld  that,  as  to  all  property  covered  by 
the  decree,  the  court  of  bankruptcy  would  not  require  its  surrender  by  the 
receiver,  nor  otherwise  Interfere  with  its  administration  by  the  state  court 

8.  Same— Property  Affected— Intervention  by  Trustee. 

The  decree  of  the  state  court,  relating  back  to  the  date  of  the  preferential 
mortgage,  would  bind  all  property  owned  by  the  bankrupt  at  that  time; 
but  property  not  passing  by  the  assignment,  or  which  was  acquired  by  the 
bankrupt  thereafter,  or  remaining  after  the  satisfaction  of  all  debts  existing 
at  that  date,  should  be  delivered  to  the  trustee  In  bankruptcy,  to  be  admin- 
.  istered  for  the  benefit  of  subsequent  creditors;  and  for  the  assertion  of 
his  rights  in  that  behalf,  and  the  ascertainment  of  his  interest,  if  any,  the 
trustee  should  be  authorized  to  Intervene  in  the  proceedings  in  the  state 
court 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankruptcy. 

Maurice  Oalvin,  for  trustee  in  bankruptcy. 
William  McD.  Shaw,  for  receiver. 

EVANS,  District  Judge.  On  July  15,  1898,  Robert  Howe,  a  judg- 
ment creditor  of  the  bankrupt,  instituted  an  action  in  eqnil^  in  the 
Kenton  circuit  court,  wherein  he  sought  to  have  a  bill  of  sale  from 
the  bankrupt  to  his  wife,  dated  August  25, 1897,  set  aside  as  fraodu- 
lent  and  void;  and,  second,  to  have  the  mortgage  from  the  bankrupt 
to  Kloak  Bros.,  dated  May  31,  1898,  adjudged  to  come  within  the 
provisions  of  what  was  formerly  well  known  in  Kentucky  as  the 
"Act  of  1856,'*  and  now  embraced  in  sections  1910  to  1917,  inclusive, 
of  the  Kentucky  Statutes,  so  that  it  would  operate  as  a  general  assign- 
ment of  all  the  debtor's  property  for  the  equal  benefit  of  all  his  then 
existing  creditors,  upon  the  ground  that  the  mortgage  was  made  in 
contemplation  of  insolvency,  and  with  the  design  to  prefer  Kloak 
Bros.,  to  the  exclusion,  in  whole  or  in  part,  of  his  other  creditors. 
This  litigation  progressed  until,  on  the  lOtb  and  13th  days  of  Janu- 
ary and  the  2d  day  of  February,  1900,  such  judgments  and  amended 
judgments  were  rendered  by  the  Kenton  circuit  court  as  completely 
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gave  the  relief  prayed  for  in  the  suit  as  to  both  the  bill  of  sale  and 
the  mortgage*  In  order  to  carry  this  judgment  into  effect,  Gteorge 
M.  Kiefer  was  appointed  the  court's  receiver  to  take  possession  of  the 
property  involved  in  the  litigation,  with  a  view  to  its  distribution, 
and  he  did  so.  On  the  16th  day  of  January,  1900,  Kavanaugh,  on  his 
own  voluntary  petition,  was  adjudged  a  bankrupt  by  this  court,  and 
on  February  7,  .1900,  W.  H.  Miller  was  elected  his  trustee,  and  quali- 
fied as  sudbu  Clainiing  that  the  action  of  the  Kenton  circuit  court 
was  void  upon  the  one  hand,  or  had  been  superseded  by  the  proceed- 
ings in  bankruptcy  upon  the  other,  the  trustee  filed  a  petition  asking 
this  court  to  direct  the  receiver  (Kiefer)  to  deliver  to  him,  as  trustee 
herein,  all  the  property  now  in  the  receiver's  possession  belonging 
to,  or  which  had  belonged  to,  the  bankrupt,  including  all  money  and 
book  accounts  made  and  created  while  the  receiver  was  conducting 
the  business  described  in  the  petition.  The  referee  entered  orders 
accordingly,  and  the  court  is  asked  to  review  his  action. 

We  can  perceive  no  ground  for  supposing  that  the  judgment  of  the 
state  court  was  void  otiier  than  as  it  might  be  affected  by  section  67 
of  the  bankrupt  act  of  July  1,  1898.  The  bill  of  sale  and  the  mort- 
gage attacked  in  the  suit  of  Howe  were  both  executed  before  the 
bankrupt  law  went  into  operation,  and  the  adjudication  in  this  case 
was  in  no  wise  based  upon  either  of  these  writings.  Had  such  been 
the  case,  different  considerations  would  then  apply;  for  there  is  a 
very  plain  and  manifest  distinction  between  the  case  before  us  and 
one  where  the  transfers  were  themselves  the  basis  of  the  adjudication 
in  bankruptcy.  In  that  event,  if  this  court,  when  those  transfers 
were  held  to  be  void  under  the  law,  did  not  secure  possession  of  ihe 
assets  involved,  the  whole  bankruptcy  proceeding  would  be  futile, 
and  instead  of  the  bankruptcy  act  being  the  supreme  law  of  the  land, 
as  the  constitution  provides,  and  by  which  all  courts,  both  state  and 
federal,  are  equally  bound,  it  would  be  a  farce.  Here,  however,  differ- 
ent principles  apply.  Long  before  the  adjudication  the  state  court 
had  been  appealed  to  for  certain  relief,  which  it  was  entirely  compe- 
tent to  give,  and,  after  protracted  or  long-delayed  litigation,  that 
court  granted  that  relief,  and  based  it  upon  acts  done  by  the  bankrupt 
.before  the  bankntpt  law  was  passed,  and  long  before  its  benefits  were 
availed  of  by  the  debtor. 

Section  67f  of  the  bankrupt  act  contains  the  following  provision: 

'That  aU  levies,  judgments,  attachments,  or  other  Hens,  obtained  through 
legal  proceedings  against  a  person  who  Is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  In  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attachment,  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shaU  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid." 

This  does,  indeed,  make  certain  liens  and  judgments  void  if  ob- 
tained within  four  months  of  the  adjudication;  but  it  appears  to 
us  to  be  evident  that  the  language,  properly  construed,  was  intended       ^ 
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only  to  apply  to  such  judgments  as  of  themsdves  created  liens. 
Liens  thus  created  were  intended  to  be  ovepthrown  and  made  in- 
efifectual  by  the  adjudication  in  bankruptcy,  unless  preserved  for  the 
benefit  of  the  estate. 

Probably  in  most  of  the  states  of  the  Union — certainly  in  many  of 
them — ^a  judgment  for  debt,  particularly  if  docketed  and  indexed, 
creates  a  lien  upon  the  debtor's  property;  and  we  apprehend,  from 
the  connection  in  which  the  word  "judgment"'  is  used  in  the  para- 
graph quoted,  that  it  was  meant  to  confine  its  meaning  to  that  class 
of  judgments.  The  section  in  the  main  relates  to  liens,  although  sub- 
section "e'^  provides  that  certain  mortgages  or  transfers  made  after 
the  passage  of  the  bankrupt  act  shall  also  be  void  upon  certain  condi- 
tions therein  provided. 

It  seems  to  us  that  a  dear  distinction  should  be  drawn  between  a 
judgment,  iu  this  sense,  upon  a  debt, — a  mere  personal  liability, — 
and  a  decree  of  the  chancellor  declaring  the  property  rights  of  parties 
in  a  case  like  the  one  before  us,  but  which  in  no  way  created  a  lien. 
Particularly  is  this  true,  as  the  action  in  the  state  court  was  brought 
upon  a  judgment  in  personam  obtained  long  before,  and  upon  which 
there  had  first  been  an  execution  and  return  of  nulla  bona.  This 
was  therefore  an  ancillary  proceeding  in  equity  for  the  enforcement 
of  a  judgment  at  law.  In  Kentucky  there  is  no  statute  which  creates 
a  lien  by  mere  virtue  of  the  judgment  at  law.  In  this  state  liens  are 
secured  by  means  of  the  levy  of  the  fi.  fa.  issued  upon  the  judgment 
So  that  we  think  that  section  67f  does  not  apply  to  the  sort  of  judg- 
ment rendered  by  the  state  court  in  the  Howe  suit. 

The  state  court  having  acquired  jurisdiction  of  the  subject-matter 
of  the  Howe  suit  long  before  the  adjudication,  and  before  the  bank- 
rupt act  was  passed,  and  the  adjudication  in  this  case  not  being  in 
any  wise  based  upon  the  transfers  assailed  in  the  state  court  pro- 
ceeding, it  seems  to  us  that  this  court  should  by  no  means  interfere, 
unless  to  the  extent  presently  to  be  indicated.  The  subject-matter  of 
the  litigation  in  the  state  court  was  entirely  within  its  jurisdiction, 
the  transfers  there  assailed  were  not  made  subsequent  to  the  passage 
of  the  bankrupt  act,  as  contemplated  by  section  (>7e,  and  those  trans- 
fers were  in  no  sense  the  basis  of  the  adjudication  in  bankruptcy  in  . 
these  proceedings.  These  considerations,  combined,  make  it  pe- 
culiarly improper  to  interrupt  the  progress  of  the  case  in  the  state 
court. 

It  seems  to  us,  also,  that  the  judgment  of  the  state  court  related 
back  at  least  to  May  31,  1898,  when  the  preferential  mortgage  was 
made,  and  the  result  of  that  is  that  the  property  which  the  bankrupt 
owned  at  that  time  should  be  administered  through  the  proceedings 
in  the  state  court.  But  if  the  bankrupt  acquired  any  of  the  prop- 
erty after  that  date,  or  if,  upon  any  just  principle,  any  part  of  the 
property  which  came  to  the  hands  of  the  receiver  belonged,  not 
to  him,  but  to  the  bankrupt,  because  it  did  not  pass  by  the  previous 
assignment,  even  if  it  had  been  indirectly  acquired  by  means  of  the 
mortgaged  property  and  its  avails,  that  property  belongs  to  the  bank- 
rupt, and  should  probably  go  to  those  creditors  whose  debts  were 
created  subsequent  to  May  31, 1898,  at  least  until  they  are  m^de  equal 
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with  the  others,  and  should,  when  obtained,  be  distributed  in  these 
proceedings.  Particularly  will  this  be  so  if  the  property  on  hand 
at  that  date,  or  its  avails,  is  more  than  sufficient  to  pay  the  bank- 
rupt's then  existing  liabilities  in  full.  In  that  event,  the  surplus 
would  be  available  for  the  trustee  in  these  proceedings. 

If  sufficient  assets  have  come  to  his  hands,  or  if  creditors  will 
guaranty  the  expenses  and  costs  of  the  trustee  in  the  effort,  he 
should  be  authorized,  if  so  advised  by  counsel,  to  intervene  in  the 
state  court  proceedings  for  the  purposes  indicated,  and  in  order 
to  have  the  amount  he  is  entitled  to,  if  any,  ascertained.  It  follows 
from  what  has  been  said  that  the  ruling  of  the  referee  upon  the  pe- 
tition of  the  trustee  is  disapproved  and  reversed. 


*    In  re  NOWBLU 
(District  Ooort,  D.  Massachusetts.    Biarch  2,  1900.) 
No.  2,355. 

1.  Bankbuptot— Provable  Dbbts— Alimont. 

Under  the  laws  and  Judicial  decisions  of  Massachusetts  concerning  the 
nature  of  alimony  awarded  to  a  divorced  wife,  the  mode  of  its  collection, 
and  the  power  of  the  court  to  modify  its  amount,  arrears  of  such  alimony, 
due  at  the  time  of  the  filing  of  a  petition  in  banlcruptcy  against  the  hus- 
band, but  on  which  no  execution  has  yet  been  issued,  do  not  constitute 
a  debt  provable  against  his  estate  in  bankruptcy,  and  the  court  of  bank- 
ruptcy wiU  not  enjoin  the  wife  from  prosecuting  appropriate  proceedings 
for  their  coUection  in  the  state  court 

IL  Baicb— After-Accruino  Alimony. 

A  claim  of  the  divorced  wife  of  a  bankrupt  for  alimony  awarded  to  her 
by  the  court  granting  the  divorce,  in  so  far  as  the  same  is  to  accrue  after 
,the  adjudication  in  bankruptcy,  is  not  susceptible  of  valuatioD,  so  aa  to 
become  a  provable  debt  against  the  bankrupt's  estate. 

In  Bankruptcy.    On  petition  for  injunction. 

Elihu  G.  LoomiSy  for  petitioner. 

Felix  Rackemann  and  H.  M.  Davis,  for  respondent. 

LOWELL,  District  Judge.  The  bankrupt  here  seeks  an  injunc- 
tion to  restrain  his  wife  from  prosecuting  in  the  state  court  con- 
tempt proceedings  against  him  to  obtain  alimony  granted  her  by  a 
decree  of  that  court.  This  court  has  therefore  to  determine  the 
effect  of  bankruptcy  upon  alimony.  If  a  discharge  in  bankruptcy 
will  bar  the  wife's  claim  for  alimony,  she  may  be  enjoined  from 
seeking  to  collect  it  by  contempt  proceedings  or  otherwise. 

Section  17  of  the  bankrupt  act  provides  that  a  discharge  in  bank- 
ruptcy shall  release  the  bankrupt  from  all  his  provable  debts,  with 
certain  inapplicable  exceptions.  This  court  has  here  to  consider, 
therefore,  if  alimony  be  a  provable  debt.  Section  63  defines  those 
debts  which  may  be  proved.  The  only  clause  in  the  section  sup- 
posed to  be  applicable  to  alimony  is  the  first:  "A  fixed  liability,  as 
evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition.''  The  nature  of  ali- 
mony is  not  precisely  the  same  in  all  jurisdictions,  and  this  case  is     t 
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concerned  only  with  alimony  allowed  by  yirtue  of  the  laws  of  Massa- 
ohusetts.  I  have  to  determine,  therefore,  if  the  alimony  decreed  by 
a  Massachusetts  court  is  a  fixed  liability,  absolutely  owing  at  the 
time  of  the  filing  of  the  petition. 

In  this  commonwealth,  the  law  of  alimony  has  developed  consider- 
ably during  the  past  century  and  a  half.  According  to  the  decisions 
and  to  the  existing  statutes,  alimony  appears  now  to  be  an  allow- 
ance made  by  the  decree  of  a  competent  court  for  the  benefit  of  a 
wife.  In  a  sense,  this  decree  fixes  the  amoimt  to  be  paid  during 
the  joint  lives  of  husband  and  wife;  but  not  only  is  the  decree  al- 
ways open  to  modification  in  respect  of  future  alimony  by  reason 
of  a  change  in  the  situation  of  husband  or  wife,  but  also,  if  the 
wife  seeks  legal  process  to  collect  the  arrears  which  have  not  been 
paid  to  her  according  to  the  decree,  that  process  will*  not  issue  as 
of  right  or  without  notice  to  the  husband.  Upon  an  order  of  no- 
tice to  the  husband  to  show  cause  why  process,  should  not  issue, 
he  may,  without  modification  of  the  original  decree,  move  that  the 
amount  to  be  collected  by  the  process  be  reduced,  by  reason  of  a 
change  in  his  circumstances  or  in  those  of  his  wife.  The  process 
granted  may  be  execution,  scire  facias,  or  au  attachment  for  con- 
tempt. When  any  process  is  once  issued,  it  is  ordinarily  governed 
by  tiie  rules  applicable  to  the  same  process  when  issued  in  other 
cases.  Alimony  may  be  secured  by  attachment,  and  this  attach- 
ment will  extend  to  secure  future  installments,  as  these  become  due. 
It  may  be  allowed  in  a  lump  sum,  instead  of  by  way  of  monthly,  quar- 
terly, or  yearly  payments.  A  domestic  decree  for  alimony  cannot 
be  enforced  in  Massachusetts  by  an  independent  action  of  contract, 
but  only  by  the  court  which  decreed  the  alimony.  Arrears  due  at 
the  husband's  death  can  be  recovered  from  his  estate,  but  are  not  an 
absolute  debt,  and  may  be  modified  on  motion  of  the  executor.  Ali- 
mony is  sometimes  called  a  debt,  and  is  sometimes  said  not  to  be 
a  debt.  Plainly,  it  has  some  analogy  to  a  debt,  yet  differs  therefrom 
in  important  respects.  Pub.  St.  c.  146,  especially  sections  11-18, 
36-40;  Orrok  v.  Orrok,  1  Mass.  340;  West  v.  West,  2  Mass.  223; 
French  v.  French,  4  Mass.  587;  Bursler  v,  Bursler,  5  Pick.  427; 
Morton  v.  Morton,  4  Gush.  518;  Shannon  v.  Shannon,  2  Gray,  285; 
Uvermore  v.  Boutelle,  11  Gray,  217;  Chase  v.  Ingalls,  97  Mass.  524; 
Allen  V.  Allen,  100  Mass.  373;  Slade  v.  Slade,  106  Mass.  499;  Bur- 
rows V.  PuiT)le,  107  Mass.  428;  Foster  v.  Foster,  130  Mass.  189; 
Blnapp  V.  Knapp,  134  Mass.  353;  Downs  v.  Flanders,  150  Mass.  92, 
22  N.  E.  585;  Southworth  v.  Treadwell,  168  Mass.  511,  47  N.  E. 
93.  In  the  development  of  the  law,  the  court  and  the  legislature 
have  not  been  disposed  to  abolish  the  anomalies  connected  with 
alimony,  but  rather  the  reverse.  For  instance,  it  was  at  one  time 
held  that  debt  would  lie  to  collect  alimony  (Howard  v.  Howard,  15 
Mass.  196);  but  this  case  was  overruled  long  afterwards  (Allen  v. 
Allen,  100  Mass.  373).  When,  however,  a  particular  remedy  has  been 
granted  to  recover  alimony,  there  is  a  tendency  to  permit  its  operation 
as  when  granted  in  other  cases.  No  reported  decision  in  Massa- 
chusetts has  been  found  by  counsel  or  by  the  court  concerning  the 
effect  of  insolvency  and  a  discharge  therein  upon  alimonyj^  past  or 
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future;  but  I  am  Loformed  that  by  some  judges  of  the  state  courts  of 
insolyency  arrears  of  alimony  have  been  held  not  to  constitute  a 
debt  provable  in  insolvency. 

Is  a  claim  for  arrears  of  alimony,  which  has  been  decreed  by  a 
court  of  Massachusetts^  released  by  a  discharge  in  bankruptcy?  As 
has  been  said,  these  arrears  are  not,  prior  to  the  issue  of  an  execu- 
tion to  collect  them,  a  fixed  liabili^,  absolutely  owing;  for  the 
amount  of  the  liability  may  be  modified  by  the  court  which  has  de- 
creed the  alimony  and  issues  the  execution.  Even  arrears  of  ali- 
mony, therefore,  are  not  a  provable  debt,  within  the  letter  of  the 
present  bankrupt  law,  and,  upon  the  whole,  the  decisions  concern- 
ing alimony  and  bankrupt  laws  in  general  hold  alimony  not  to  be 
provable. 

In  Kerr  v.  Kerr  [1897]  2  Q.  B.  439,  it  was  held,  by  two  able  judges 
against  the  dissent  of  one,  that  arrears  of  alimony  were  not  a  prov- 
able debt,  under  the  present  English  bankrupt  act  The  dissent  was 
founded  altogether  upon  the  case  of  Hardy  v.  Fothergill,  13  App. 
Cas-  351,  which  permitted  the  proof  of  contingent  debts,  under  the 
English  bankrupt  act,  to  an  extent  outside  the  utmost  possibility 
of  the  construction  of  the  present  bankrupt  act  of  the  United  States. 
No  judge  treated  arrears  of  alimony  as  a  fixed  liability.  The  analogy 
of  the  English  law  is  therefore  strongly  against  the  contention  of 
the  bankrupt  in  this  case. 

In  He  Cotton,  Fed.  Cas.  No.  3,269,  it  was  held  that  a  payment  or- 
dered by  a  state  court  to  be  made  for  the  maintenance  of  a  bastard 
child  was  not  provable  under  the  bankrupt  act  of  1841;  and  a  simi- 
lar decision  was  reached  by  the  supreme  court  of  Ohio  in  Hawes 
V.  Cooksey,  13  Ohio,  242.  The  act  of  1841  permitted  the  proof  of 
"debts,"  which,  as  applied  to  alimony,  does  not  seem  a  more  re- 
stricted term  than  that  of  the  present  act,  a  "fixed  liability  abso- 
lutely owing."  Generally  speaking,  that  which  is  owed  is  a  debt. 
See,  further.  In  re  Baker  (D.  C.)  96  Fed.  954. 

In  Re  Lachemeyer,  Fed.  Cas.  No.  7,966,  Judge  Choate  held,  in 
an  able  and  careful  opinion,  that  arrears  of  alimony  were  not  barred 
by  a  discharge  granted  under  the  bankrupt  act  of  1867.  The  deci- 
sion was  based-  principally  upon  the  fact  that  the  order  to  pay  ali- 
mony was  at  all  times  subject  to  modification,  and  that,  moreover, 
the  wife  ought  not  to  be  allowed  to  prove  what  is  essentially  a  claim 
for  support  in  competition  with  her  husband's  creditors.  The  rea- 
soning of  Judge  Choate  is  as  applicable  to  the  present  act  as  to  the 
act  of  1867.  The  act  of  1867  permitted  the  proof  of  "debts  due  and 
payable." 

Under  the  act  of  1898  have  been  made  several  decisions  supposed 
to  favor  the  bankrupt's  contention  in  this  case. 

In  Be  Houston  (D.  C.)  94  Fed.  119,  the  district  court  of  Kentucky 
discharged  a  bankrupt  from  an  arrest  made  by  order  of  the  state 
court  to  enforce  the  payment  of  arrears  of  alimony.  Most  of  the 
opinion  is  devoted  to  a  vindication  of  the  unquestionable  authority 
of  the  district  court,  under  proper  conditions,  to  release  a  bankrupt 
from  arrest  by  a  state  court,  but  incidentally  the  court  decided  that 
alimony  was  a  provable  debt.    Apparently,  the  decision  was  based 
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upon  the  aathority  of  Tyler  y.  Tyler,  99  Ky.  34,  34  S.  W.  898,  where 
it  was  said  that  a  judgment  for  alimony  '*makes  him  [the  husband] 
an  ordinary  debtor  to  the  wife  for  a  fixed  sum  of  money  that  his 
estate  is  liable  for,  in  the  same  manner  that  it  would  be  for  a  debt 
due  upon  any  contract."  If  this  is  the  nature  of  alimony  in  Ken- 
tucky, a  claim  for  arrears  of  alimony  there  may  well  be  barred  by 
a  discharge  in  bankruptcy;  but,  as  this  is  not  the  nature  of  alimony 
in  Massachusetts,  In  re  Houston  is  here  inapplicable. 

In  Re  Van  Orden  (D.  C.)  96  Fed.  86,  the  bankrupt  sought  to  en- 
join his  wife  from  prosecuting  in  New  Jersey  a  suit  in  equity  to 
recover  arrears  of  alimony  decreed  by  a  state  cpurt  of  New  York, 
and  the  district  court  of  New  Jersey  granted  an  injunction.  In 
that  case  the  liability  was  apparently  fixed,  inasmuch  as  its  en- 
forcement was  sought  in  an  independent  suit,  in  which  no  modifica- 
tion of  the  original  decree  could  be  obtained.  The  decision  has 
therefore  no  bearing  on  the  present  case,  although  the  learned  judge 
doubtless  expressed  his  opinion  that  arrears  of  alimony  in  general 
are  a  provable  debt. 

In  Re  Ohalloner,  98  Fed.  8^,  the  district  court  fot  the  Northern 
district  of  Illinois  enjoined  the  bankrupt's  wife  from  attempting  to 
collect  alimony.  The  judge  briefiy  said  that,  **under  the  decisions 
of  the  courts  of  Illinois,  I  am  satisfied  that  money  due  under  the 
decree,  prior  to  the  adjudication  as  a  bankrupt  in  this  court,  is  a 
debt,  under  the  bankruptcy  law."  By  the  law  of  Illinois,  it  seems 
that  arrears  gf  alimony  cannot  be  reduced  by  the  court  which  made 
the  original  decree,  but  that  they  constitute  a  fixed  debt.  Craig 
V.  Craig,  163  lU.  176,  45  N.  E.  153.  This  difference  between  the 
nature  of  alimony  in  Massachusetts  and  in  lUinois  renders  the  de- 
cision in  Re  Challoner  inapplicable  to  this  case.  That  alimony  is 
not  a  provable  debt,  under  the  existing  bankrupt  law,  was  decided  in 
Re  Shepard,  97  Fed.  187,  by  the  district  court  for  the  Southern  dis- 
trict of  New  York,  and  it  does  not  appear  that,  by  the  laws  of  New 
York,  alimony  is  any  the  less  a  fixed  liability  absolutely  owing 
than  it  is  in  Massachusetts.  The  difficulties  that  may  arise  in  ap- 
plying the  ordinary  statutory  exemptions  of  the  bankrupt  to  a  lia- 
bility for  alimony  are  somewhat  illustrated  by  In  re  Garrett,  Fed. 
Cas.  No.  5,252.  Upon  the  whole,  I  hold  that  arrears  of  alimony 
in  Massachusetts  are  not  in  general  a  provable  debt,  but  I  do  not 
pass  upon  the  effect  of  a  discharge  in  bankruptcy  upon  an  execu- 
tion for  alimony  issued  by  the  state  court  before  the  filing  of  the 
petition  in  bankruptcy.  If  that  execution  be  held  to  create  an  ab- 
solute liability  in  favor  of  the  wife,  it  may  be  that  a  levy  of  the 
execution  upon  the  after-acquired  property  of  the  bankrupt  will  be 
stayed  by  the  court  of  bankruptcy. 

As  to  future  alimony,  there  is  no  difficulty.  It  certainly  is  not  a 
fixed  liability,  absolutely  owing.  On  the  contrary,  it  is  contingent 
upon  many  circumstances, — upon  the  life  of  both  husband  and  wife, 
as  well  as  upon  a  modification  of  the  original  decree  by  reason  of 
the  future-acquired  property  and  earning  capacity  of  the  husband, 
of  the  future  needs,  and,  it  may  be,  the  health;  of  the  wife,  of  her 
remarriage,  and  her  receipt  of  property  from  other  sourp^s.    Even 
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if  the  present  act  permits  the  valaation  and  proof  of  contingent  lia- 
bilities generally,  yet  this  contingent  claim  is  impossible  of  valua- 
tion. As  to  future  alimony,  I  must  think  that  the  decree  made  in 
Be  Challoner,  and  naturally  followed  by  the  referee  in  this  case,  wasi 
made  hastily.  The  learned  judge  there  refused  to  pass  upon  "the 
status  of  the  money  which  may  tecome  due  thereunder  after  such  ad- 
judication," yet  restrained  suit  for  it  for  12  months.  But  the  bank- 
rupt is  not  exempt  from  suit  generally,  but  only  from  suit  upon  prov- 
able debts.  To  deprive  the  wife  of  alimony  altogether  for  IJJ  months 
seems  to  me  unwarrantable,  inasmuch  as  future  alimony  is  not  a 
provable  debt.  The  injunction  gi'anted  by  the  referee  is  vacated,  and 
the  petition  for  the  injunction  denied. 


In  re  LEWIS. 

(District  Court,  D.  Massachusetts.    March  2,  1900.) 

No.  48. 

L  Bankruptcy— Pbioritt  of  Claims— Shbrifp'b  Fees. 

Under  Bankr.  Act  1898,  §  64b,  el.  5,  giving  priority  of  payment  out  of 
bankrupts'  estates  to  "debts  owing  to  any  person  who,  by  the  laws  of  the 
states  or  the  United  States,  is  entitled  to  priority,"  fees  of  a  sheriff  accru- 
ing on  a  writ  of  attachment,  founded  on  a  provable  debt.  Issued  before  the 
commenbement  of  proceedings  In  bankruptcy  against  the  debtor,  and  con- 
tinuing in  force  at  the  date  of  the  petition,  are  entitled  to  priority  of  pay- 
ment out  of  the  debtor's  estate  in  bankruptcy,  where  the  law  of  the  state 
(Pub.  St.  Mass.  c.  157,  §  104,  cl.  5;  Id.  §  139)  gives  priority  of  payment 
to  such  fees  in  insolvency  proceedings. 

2.  Same. 

Bankr.  Act  1898,  §  C3a,  d.  3,  providing  that  debts  which  may  be  proved 
and  allowed  against  a  bankrupt's  estate  shall  include  "a  claim  for  tax- 
able costs  incurred  in  good  faith  by  a  creditor  before  the  filing  of  the  peti- 
tion in  an  action  to  recover  a  provable  debt,"  does  not  exclude  such  claims 
from  a  right  of  priority  of  payment  accorded  to  them  by  the  laws  of  the 
particular  state. 

Bankr.  Act  1898,  §  e4b,  ds.  1-8,  according  priority  of  payment  to  the 
"cost  of  preserving  the  estate  subsequent  to  filing  the  petition,"  and  the 
"cost  of  administration,"  relate  to  costs  directly  connected  with  the  pro- 
ceedings in  bankruptcy,  and  do  not  exclude  a  right  of  priority  given  by 
the  laws  of  the  state  to  fees  and  costs  accruing,  though  before  the  filing 
of  the  petition,  in  legal  proceedings  against  the  bankrupt  not  directly  con- 
nected with  the  bankruptcy  proceedings. 

In  Bankruptcy.    On  review  of  decision  of  referee  in  bankruptcy. 
The  referee's  certificate  was  as  follows: 

"I,  Lewis  6.  Farmer,  one  of  the  referees  of  said  court  In  bankruptcy,  do, 
hereby  certify  that,  in  the  course  of  the  proceedings  in  said  case  before  me, 
the  following  question  arose  pertaining  to  the  said  proceedings,  as  follows: 
Whether  a  claim  of  the  National  Wall-Paper  CJompany  for  $46.80  was  entitled 
to  priority,  said  claim  being  for  sheriff's  fees  in  an  attachment  on  a  writ  in 
favor  of  said  National  Wall-Paper  Company  against  the  said  bankrupt,  the 
same  having  been  incurred  prior  to  the  date  of  the  filing  of  the  petition  in  said 
case.  The  attachment  was  continued  after  the  filing  of  the  petition,  and  fur- 
ther sheriff's  fees  were  incurred  therefor,  and  as  to  those  I  ruled  that  the 
claim  for  the  same  was  entitled  to  priority;  but,  as  to  costs  incurred  prior  to 
the  date  of  fi)ing  the  petition,  I  ruled  that  the  same  were  provable  as  an^rdl- 
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Diury  debt  against  the  estate;  to  which  the  said  creditor  objected,  and  desired 
a  review  by  the  judge  of  the  order  made  by  me  thereon.  No  objection  was 
made  to  the  mling  that  the  costs,  subsequent  to  the  date  of  the  filing  o^  the 
petition,  were  entitled  to  priority.  And  the  said  question,  to  wit,  as  to 
whether  the  costs  incurred  prior  to  the  date  of  filing  the  petition  are  entitled 
to  priority,  is  certified  to  the  judge  for  his  opinion  thereon. 

*'Lewi8  O.  Farmer,  Referee  in  Bankmptcz." 

Carver  &  Blodgett,  for  creditor,  National  Wall  Paper  Co. 
R.  W.  &  C.  P.  light,  for  bankrupt 

LOWELL,  District  Judge.  The  sherifPs  fees  in  a  ease  like  this 
are  entitled  to  priority  in  insolvency  proceedings  in  Massachusetts, 
under  Pub.  St.  c.  157,  §  104,  cl.  5,  and  Id.  §  139,  which  read  as  follows: 

'*Sec.  104.  In  the  order  for  a  dividend  onder  the  preceding  section,  the  fol- 
lowing claims  shall  be  entitled  to  priority,  and  to  be  first  paid  in  fuU  in  tbeir 
order:  •  •  •  Fifth.  Legal  fees,  costs,  and  expenses  of  suit,  and  for  the 
custody  of  the  property  proved  as  preferred  under  section  139." 

*'Sec.  139.  When  an  attachment  on  mesne  process  has  been  made  and  is  not 
dissolved  before  commencement  of  proceedings  in  insolvency,  and  when  such 
attachment  has  been  dissolved  by  bond  given  by  the  defendant,  if  the  claim 
upon  which  the  suit  was  commenced  is  proved  against  the  estate  of  the  debtor, 
the  plaintiff  may  also  prove  the  legal  fees,  costs,  and  expenses  of  the  suit 
and  of  the  custody  of  the  property,  and  the  amount  thereof  shaU  be  a  privi- 
leged debt" 

These  fees,  therefore,  being  provable  debts,  under  section  63a, 
cl.  3,  are  entitled  to  priority  by  section  64b,  cl.  5,  of  the  bankrupt  act, 
unless  this  construction  is  excluded  by  some  other  provision  of  the 
act 

Section  63a,  cl.  3,  neither  gives  nor  denies  them  priority.  Debts 
covered  by  the  various  clauses  of  section  63a  may  or  may  not  be 
entitled  to  priority,  according  to  their  nature  and  circumstances, 
and  there  is  nothing  in  clause  3  to  indicate  that  the  debts  therein 
described  are  excluded  from  priority,  if  the  act  elsewhere  entitles 
them  to  it. 

The  difficulty  in  the  way  of  the  creditor's  contention  arises  from 
section  64b,  els.  1-3,  taken  in  connection  with  section  63a,  cl.  3.  It 
has  been  held  that  state  laws,  giving  priority  to  wages,  though  in- 
cluded in  the  terms  of  section  64b,  cl.  .5,  are  yet  ineffectual,  because 
the  whole  matter  of  wages  is  dealt  with  and  regulated  by  section 
64b,  cl.  4.  In  re  Rouse  (D.  C.)  91  Fed.  514.  In  other  words,  al- 
though the  laws  of  a  state  giving  priority  to  certain  debts  are  by 
section  64b,  cl.  5,  introduced  into  the  scheme  of  the  present  bank- 
rupt act,  yet  such  state  laws  are  so  introduced  only  so  far  as  the 
debts  to  which  they  give  priority  are  not  expressly  dealt  with  as 
to  priority  in  the  bankrupt  act  itself.  Where  both  a  state  law  and 
the  bankrupt  act  give  priority  to  the  same  class  of  debts,  the  bank- 
rupt act  not  only  controls  the  state  law  in  the  case  of  absolute  con- 
flict between  the  two,  but,  by  its  express  regulation  of  these  priori- 
ties, excludes  the  state  law  altogether.  The  referee  appears  to  have 
thought  that  section  64b,  els.  1-3,  so  deals  with  and  regulates  the 
priorities  given  to  all  costs  that  the  creditor's  costs  here  in  issue, 
which  were  present  to  the  consideration  of  the  legislature,  as  is 
shown  by  section  63a.  cL  3.  are  excluded  from  the  prionty  allowed 
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them  by  tiie  state  law.  With  conaiderable  doubt,  I  have  reached 
the  opposite  coDclusion,  and  am  of  opinion  that  the  proyisions  giving 
priority  to  certain  costs  in  section  64b,  els.  1-3,  do  not  so  cover 
the  whole  matter  of  costs  as  to  exclude  the  costs  mentioned  in  sec- 
tion 63a,  cl.  3,  from  the  priority  given  them  by  the  law  of  Massa- 
chusetts. The  costs  dealt  with  in  section  64b,  cIs.  1-3,  are  costs 
directly  connected  with  the  proceedings  in  bankruptcy.  The  costs 
dealt  with  in  the  Massachusetts  statute  have  no  direct  connection 
with  proceedings  in  bankruptcy  or  insolvency.  They  are  dealt  with 
in  a  part  of  the  Massachusetts  insolvency  act  quite  different  from 
that  which  provides  for  the  payment  of  costs  and  expenses  in  in- 
solvency proceedings.  See  Pub.  St  c.  157,  §§  56,  102,  140.  That 
they  should  have  priority  does  not  seem  intrinsically  more  unrea- 
sonable in  bankruptcy  than  in  insolvency.  The  decision  of  the 
referee  is  reversed,  and  the  claim  is  declared  entitled  to  priority. 


in  te  ROME  PLANING-MILL  GO. 
(District  Court,  N.  D.  New  York.    March  S,  1900.) 

L  Involuntary  Bankruptcy— What  CJonstitutes  Insolvency. 

An  issue  as  to  the  solvency  of  the  respondent  In  a  petition  In  Involontary 
bankraptcy  at  the  date  of  the  alleged  act  of  bankruptcy  must  be  deter- 
mined by  the  question  whether  the  aggregate  of  his  properly  at  that  time, 
exclusive  of  any  property  conveyed  or  concealed  In  fraud  of  creditors,  was 
sufficient  in  amount,  at  a  fair  valuation,  to  pay  his  debts. 

d.  Sams—Finding  of  Rbfbreb. 

Where  a  petition  in  Involuntary  bankruptcy  is  referred  to  a  referee  in 
bankruptcy  to  find  and  report  on  the  question  whether  the  respondent  was 
solvent  or  Insolvent  at  the  date  of  the  alleged  act  of  bankruptcy,  his  con- 
clusion, based  on  the  examination  of  witnesses  as  to  the  extent  of  the 
respondent's  liabilities  and  the  value  of  his  property,  will  not  be  set  aside 
by  the  court  on  review,  unless  plainly  contnury  to  the  evidence. 

In  Bankruptcy. 

This  matter  was  before  the  court  on  a  previous  motion  to  confirm  the  report 
of  the  referee.  96  Fed.  812.  Pursuant  to  the  decision  then  made  the  matter 
was  referred  back  to  the  referee  to  make  a  finding  upon  the  question  whether 
or  not  the  Rome  Planing-MlU  Company  was  Insolvent  on  the  17th  day  of  Octo- 
ber, 1806.  On  the  8th  day  of  December,  1800,  the  referee  filed  a  report  in 
which  he  finds  '*that  on  the  17th  day  of  October,  1808,  said  corporation  was 
Insolvent  and  unable  to  pay  Its  debts  in  full  and  that  its  assets  at  a  fair 
valuation  were  not  of  sufficient  value  to  pay  the  debts  of  the  said  corpora- 
tion." Exceptions  were  ffied  to  this  report  and  the  matter  is  again  before  the 
court  upon  these  exceptions  and  motion  to  confirm. 

Risley  &  Love,  for  creditors. 

Oswald  P.  Backus,  for  alleged  bankrupt. 

C50XE,  District  Judge.  The  sole  question  to  be  determined  is 
whether  the  alleged  bankrupt  was  insolvent  on  the  17th  day  of  Oc- 
tober, 1898;  if  so,  an  adjudication  must  follow;  if  not,  the  petition 
must  be  dismissed.  *'A  person  shall  be  deemed  insolvent  within  the 
provisions  of  this  act  whenever  the  aggregate  of  his  property  ♦  ♦  ♦ 
shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  delfts.'' 
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Section  1,  sobd.  16.  The  total  liabilities  are  agreed  upon  on  all 
hands  to  be  |10,588.  In  order  to  bring  the  assets  to  a  sum  in  excess 
of  this  figure  the  plant  of  the  company  is  placed  at  |7,10T,  the  ac- 
counts receivable  at  f  2,823,  the  good  will  at  f  6,127  and  the  tools, 
machinery,  stock  and  materials  at  ^,167.  Manifestly  the  valuation 
thus  placed  upon  the  real  estate  is  too  high.  By  the  terms  of  the 
contract  under  which  the  company  held  title  the  vendor  could  at  any 
time  declare  the  same  forfeited  for  a  breach  of  its  conditions  and 
take  possession  of  the  property  with  all  the  improvements  thereon. 
As  there  was  a  default  at  the  time  the  judgments  were  entered  this 

^.^-fact  should  be  considered  in  fixing  the  value.  Indeed,  a  few  days 
after  the  judgments  were  entered  the  vendor  actually  took  possession 
under  the  contract  and  the  creditors  obtained  nothing  from  the  real 
estate.  The  sum  of  f2,823 — debts  due  the  company — is  found  by  the 
referee  to  be  uncollectible.  The  good  wilt  is  conceded  to  be  unavail- 
able as  an  asset  and  the  tools  and  machinery  are  placed  at  too  high 
a  value  in  view  of  the  sheriffs  inventory  at  f 6,463  and  the  sale  at 

^^public  auction  a  week  later  for  |3,025.  There  is  testimony  that  the 
value  of  the  plant  was  but  |2,800  and  the  value  of  the  stock  but 
|5,663,  but  even  if  the  value  of  the  former  be  fixed  at  |3,500  and  of 
the  latter  at  f6,500  there  would  stiU  be  insulficient  property  to  pay 
the  debts.  The  referee  has  twice  examined  this  question  and  has  had 
the  advantage  of  seeing  and  hearing  the  witnesses.  Even  if  it  be  ad- 
mitted that  the  question  of  fact  is  a  close  one  no  sufficient  reason  has 
been  advanced  for  disturbing  his  finding.  It  cannot  be  denied  that 
the  company  is  hardly  in  a  position  to  ask  that  any  doubts  which  may 
arise  shall  be  resolved  in  its  favor.  The  judgments  obtained  by  the 
company's  treasurer  and  'his  wife  have  swept  away  every  vestige  of 
property  from  the  general  creditors.  That  this  proceeding  was  in 
conflict  with  the  spirit  of  the  bankruptcy  law  cannot  be  controverted. 
There  should  be  the  usual  order  of  adjudication. 


UNITED  STATES  v.  PILDITCH. 

(Circuit  Oourt,  S.  D.  New  Y<Nrk.    January  2%  1900.) 

No.  2,461. 

CuBTOifs  Duties — Rbvubw  of  Appraisal— Sufpicienot  of  Protest. 

The  fact  that  the  protest  of  an  Importer  against  an  assessment  for  duty 
fails  to  state  under  what  provision  or  what  law  it  is  claimed  the  merchan- 
dise should  be  assessed  does  not  render  it  insufficient,  where,  on  appeal,  the 
right  paragraph  is  found  and  the  correct  duty  imposed. 

This  is  an  application  by  the  collector  of  custom  at  New  York  for 
a  review  of  the  decision  of  the  board  of  general  appraisers. 

The  duty  was  assessed  at  30  per  cent,  ad  valorem,  as  within  the  specific 
enumeration  of  boiler  or  other  plate  iron  or  steel  valued  above  1^  cents,  and 
not  over  4  cents,  per  pound,  in  paragraph  114  of  the  tariff  act  of  August  28. 
1894.  The  importer  protested  that  the  duty  should  be  assessed  at  1  >/io  cents 
per  pound,  but  without  stating  under  what  section  of  the  act  (or  any  act)  this 
was  provided  for.  The  board  of  general  appraisers  decided  that  the  merchan- 
dise was  sheet  steel  in  strips,  and  nearly  all  was  valued  at  above-4  cents  ner 
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pound,  and  was  similar  to  the  stoel  in  U.  S.  ▼.  Wetlierell,  IB  OL  0.  A.  264,  66 
Fed.  987.  The  protests  were  therefore  oyerruled.  and  the  appraisal  of  the  col- 
lector of  customs  affirmed. 

Curie  &  Smith,  for  importer. 
Chas.  D.  Baker,  Asst.  U.  S.  Atty. 

WHEELEB,  District  Judge.  The  protest  does  not  point  out  the 
paragraph  claimed  under,  in  the  act  of  1894,  imported  under,  nor 
that  law,  nor  any  law,  as  the  foundation  of  the  protest.  OthCTwise, 
it  is  like  that  in  U.  S.  v.  Salambier,  170  U.  S.  621,  18  Sup.  Ct.  771, 
42  L.  Ed.  1167,  which  pointed  out  the  claim  as  "under  existing  laws." 
Such  claims  are,  of  course,  under  law  and  existing  laws,  and  this 
distinction  seems  to  be  without  adequate  foundation.  Under  the 
protest  the  right  paragraph  was  found,  and  the  correct  duty  has  been 
exacted.  This  would  seem  to  be  enough,  there  being  no  one  wronged 
complaining  or  to  complain.    Decision  affirmed. 


NUNN.  Collector,  v.  WILLIAM. GERST  BREWING  CO. 
(Circuit  Court  of  Appeals,  Sixth  Circuit    February  12,  1900.) 

No.  744. 

1.  Internal  Rbybnue— Amendment  of  Statute— Time  of  Taking  Effect. 

The  tariir  act  of  1897,  which,  among  other  things,  amended  Rev.  St 
S  3341,  did  not  take  effect  until  it  was  signed  by  the  president,  at  4 
minutes  past  4  o'clock  p.  m.,  Washington  time,  on  July  24;  and,  where 
material  in  a  case  arising  under  such  section,  the  exact  time  of  the  taking 
effect  of  the  amendment  may  be  shown. 

2.  Same— Discount  on  Beer  Stamps— Effect  of  Amendment  op  Statute. 

Under  the  provision  of  Rev.  St  §  3341,  before  its  amendment  by  the 
Dingley  tariff  act  of  1897,  allowing  a  discount  of  7%  per'  cent,  on  beer 
stamps  purchased  by  a  brewer  '*and  by  him  used  in  his  business,"  as 
construed  by  the  treasury  department  during  the  30  years  it  remained 
in  force,  the  purchaser  of  such  stamps  was  entitled  to  the  discount  at  the 
time  of  the  purchase,  where  the  stamps  were  afterwards  used  in  his 
business;  and  where  stamps  were  purchased  on  July  24,  1897,  but  before 
the  signing  by  the  president  of  the  act  containing  the  amendment  the 
pxurchaser  is  entitled  to  the  discount,  although  the  stamps,  in  due  course 
of  business,  were  used  on  later  dates. 

Tn  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Tennessee. 

This  was  a  suit  brought  by  William  Gerst,  the  defendant  in  error,  trading* 
under  the  firm  name  and  style  of  the  William  Gerst  Brewing  Company,  to 
recover  of  D.  A.  Nunn,  United  States  collector  of  internal  revenue  for  the 
Fifth  collection  district  of  Tennessee,  the  sum  of  $810.75.  This  sum  was  paid 
under  protest  to  Collector  Nunn,  by  reason  of  an  alleged  erroneous  and  illegal 
assessment  made  by  the  commissioner  of  internal  revenue.  The  cause  wa» 
begun  in  the  chancery  court  of  Davidson  county,  Tenn.,  and  was  removed  to 
the  court  below  on  the  petition  of  the  defendant  under  section  648  of  the 
Revised  Statutes  of  the  United  States.  There  is  no  dispute  as  to  the  facts, 
and  they  are  correctly  set  forth  in  the  declaration  which  the  plaintiff  was  re- 
quired to  file  upon  the  law  side  of  the  court  below  after  removaL  On  July  23, 
1897,  about  noon,  the  manager  of  the  Gerst  Brewing  Company  telephoned  the 
office  of  the  collector  of  internal  revenue  an  order  for  beer  stamps,  the  total 
face  value  of  which  amounted  to  $10,810.  The  communication  was  had  by 
the  manager  with  a  deputy  collector  in  charge  of  beer  stamps,  and  he  rolled      t 
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tliat  they  could  not  be  delivered  that  day,  bat  would  be  counted  out  and  would 
be  ready  for  delivery  the  next  morning.  The  next  morning,  July  24,  1897, 
about  9  o'clock,  the  manager  of  the  brewing  company  called  and  waa  given 
the  stamps,  paying  therefor  $9,999.25,  in  acccMrdance  with  the  provisions  of 
section  3341  of  the  United  States  Revised  Statutes,  and  was  allowed  a  dis- 
count of  7^  per  cent  on  the  face  value  of  the  stamps,  of  $810.75.  At  the  time 
the  order  was  given,  and  on  the  24th  of  July,  1^,  when  the  stamps  were 
delivered,  the  brewing  company  had  a  sufficient  quantity  of  beer  on  hand, 
ready  for  market,  to  use  the  stamps  bought  On  July  24,  1897,  at  4  minutes 
past  4  o'clock  in  the  afternoon,  the  president  signed  the  Dingley  tariff  act, 
which  repealed  the  provision  of  section  3341  of  the  Revised  Statutes  provid- 
ing that  *'the  commissioner  of  Internal  revenue  shall  allow  upon  all  sales  of 
such  [beer]  stamps  to  any  brewer,  and  by  him  used  in  his  business,  a  deduc- 
tion of  seven  and  a  half  per  centum."  On  the  30th  of  July,  1897,  the  com- 
missioner of  internal  revenue  Instructed  the  collector  to  collect  from  all  brew- 
ers in  his  district  the  discount  of  7%  per  cent,  which  was  allowed  by  him  on 
beer  stamps  delivered  by  him  on  or  after  Jidy  24,  1897,  without  regard  to 
date  of  order  of  such  stamps.  The  Oerst  Brewing  Company  was  accordingly 
assessed  $810.75,  the  amount  of  the  discount  allowed  on  the  morning  of  July 
24,  1897,  already  referred  to.  The  assessment  was  paid  under  protest  on 
March  21,  1898.  An  application  was  made  to  have  the  same  refunded,  but 
the  application  was  rejected.  Therefore  on  June  22,  1898,  this  suit  was  begun 
as  already  stated.  The  case  was  tried  without  the  Intervention  of  a  jury, 
and  Judgment  waa  given  against  the  collector  for  the  amount  of  the  assess- 
ment, with  interest  from  the  date  when  it  was  pald« 

Abram  M.  Tillman,  U.  S.  Atty.,  for  plaintiff  in  error. 
John  Buhm  &  Bon,  for  defendant  in  error. 

Before  TAPT,  LURTON,  and  DAY,  Circuit  Judges. 

TAFT,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
urged  on  behalf  of  the  United  States  that  the  judgment  of  tie  court 
below  was  erroneous  for  two  reasons:  First,  it  is  said  that  the 
Dingley  act,  though  not  signed  until  4  o'clock  on  July  24,  1897, 
became  law  and  operative  by  relation  from  the  first  moment  of  the 
day  of  its  approval  (that  is,  from  and  after  midnight  of  July  23, 
1897),  and  that  therefore  when  the  money  was  paid  for  the  stamps 
the  provision  of  section  3341,  allowing  the  H  per  cent,  discount, 
was  not  the  law;  second,  it  is  contended  that  under  section  3341, 
Bev.  St.,  as  it  was  before  amended,  no  right  to  a  discount  arose  un- 
til the  stamps  had  been  used  in  the  business  of  the  brewer.  It  is 
argued  that  by  the  purchase  of  stamps  the  brewer  does  not  i^Bj  the 
tax,  that  the  tax  is  paid  only  when  the  stamps  are  affixed  to  the 
barrel  for  the  purpose  of  putting  the  product  on  the  market,  and 
that  before  the  stamps  purchased  in  this  instance  were  so  used  sec- 
tion 3341  had  been  repealed. 

'  In  the  case  of  Carriage  Co.  v.  Stengel,  37  C.  C.  A.  210,  95  Fed. 
637,  we  had  occasion  to  consider  the  question  of  the  right  to  in- 
troduce proof  to  show  the  exact  time  when  the  bill  passing  congress 
takes  effect  by  virtue  of  the  signature  of  the  president  We  there 
found  and  stated  the  law  to  be  that  in  the  absence  of  proof  there 
is  a  presumption  that  the  act  was  signed  on  the  first  minute  of  the 
day  when  it  took  effect,  but  that  it  was  competent  to  show  by  proof 
the  exact  time  when  the  law  was  approved  by  the  president,  and  that 
when  this  was  made  to  appear  the  law  could  only  be  given  effect 
from  that  time.    In  addition  to  the  cases  cited  to  sustain  this  View 
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in  the  Stengel  Case,  we  may  refer  to  a  consideration  of  the  questioi 
in  respect  of  this  very  act  in  U.  8.  v.  Iselin  (0.  C.)  87  Fed.  194;  U, 
8.  V.  Stoddard  (0.  a)  80  Fed.  699;  8.  c,  on  appeal,  34  C.  a  A.  17&. 
91  Fed.  1006.  The  case  of  U.  8,  v.  Iselin  (0.  0.)  87  Fed.  194,  con 
tains  a  very  fnll  discnssion  of  the  subject  by  the  board  of  generai 
appraisers.  It  necessarily  follows  that  the  law  was  not  in  force  a1 
the  time  the  stamps  were  bought  and  the  discount  was  allowed. 

The  averment  of  the  declaration  as  to  the  time  when  the  stamps 
purchased  on  the  morning  of  July  24th  were  used  is  quite  indefinite. 
It  is  that  ''some  of  the  stamps  (the  exact  amount  will  be  shown) 
were  actually  used  and  affixed  to  packages  and  effaced,  as  required 
by  law,  during  the  24th  of  July,"  and  the  evidence  upon  this  point 
is  that  they  actually  did  use  on  the  24th  of  July  some  of  the  stamps, 
and  used  the  remainder  afterwards  in  a  comparatively  short  time. 
The  question,  then,  is  whether  a  brewer  is  entitled  to  a  discount  on 
his  stamps  before  they  are  used,  if  they  are  used  in  the  business. 
Section  3341  of  the  United  States  Revised  Statutes  is  as  follows: 

"The  commissioner  of  internal  rerenne  shall  cause  to  be  prepared,  for  the 
payment  of  such  tax,  suitable  stamps,  denoting  the  amount  of  tax  required 
to  be  paid  on  the  hogshead,  barrel,  and  halves,  thirds,  quarters,  sixths  and 
eighths  of  a  barrel  of  such  fermented  Uquors  (and  shaU  also  cause  to  be  pre- 
pared suitable  permits  for  the  purpose  hereinafter  mentioned),  and  shaU  fur- 
nish the  same  to  the  collectors  of  internal  revenue,  who  shaU  each  be  required 
to  keep  on  hand  at  aU  times  a  sufQclent  supply  of  permits,  and  a  supply  of 
stamps  equal  in  amount  to  two  months'  sale  thereof,  if  there  be  any  brewery 
or  brewery  warehouse  in  his  district;  and  such  stamps  shaU  be  sold,  and  per- 
mits granted  and  delivered  by  such  collectors,  only  to  the  brewers  of  their  dis- 
trict respectively.  Such  collectors  shall  keep  an  account  of  the  number  of  per- 
mits delivered  and  of  the  number  and  value  of  the  stamps  sold  by  them  to  each 
brewer;  and  the  commissioner  of  internal  revenue  shaU  aUow  upon  aU  sales 
of  such  stamps  to  any  brewer,  and  by  him  used  in  his  business  a  deduction 
of  seven  and  a  half  per  centum.  And  the  amount  paid  into  the  treasury  by 
any  collector  on  account  of  the  sale  of  such  stamps  to  brewers  shall  be  in- 
cluded in  estimating  the  commissions  of  such  cc^ector.'* 

Section  3339  fixes  the  tax  on  fermented  liquors.  The  last  clause 
of  the  section  provides: 

"The  said  tax  shall  be  paid  by  the  owner,  agent  or  soperintendent  of  the 
brewery  or  premises  in  which  such  fermented  liquors  are  made,  and  in  the 
ihanner  and  at  the  time  hereinafter  specified;  that  every  brewer  shall  obtain 
from  the  coUector  of  the  district  in  which  his  brewery  or  brewery  warehouse 
is  situated,  and  not  otherwise,  unless  such  collector  shall  fail  to  furnish  the 
same  upon  application  to  him,  the  proper  stamps  and  sbaU  affix  upon  the 
spigot-hole  or  tap  (of  which  there  shall  be  but  one)  of  every  hogshead,  etc.,  in 
which  any  fermented  liquor  is  contained,  when  sold  or  removed  from  such 
brewery  or  warehouse  (except  in  case  of  removal  under  permit  as  hereinafter 
provided)  a  stamp  denoting  the  amount  of  the  tax  required  upon  such  fer- 
mented liquor,  in  such  a  way  that  the  said  stamp  will  be  destroyed,"  etc. 

The  brewer  pays  the  tax  by  buying  the  stamps.  He  secures  the 
benefit  of  such  payment,  to  wit,  the  removal  and  sale  of  beer  from 
his  brewery  or  warehouse,  by  fixing  the  stamps  to  the  package  in 
which  the  beer  is  contained.  It  appears  from  an  examination  of  the 
regulations  adopted  by  the  commissioner  of  internal  revenue  and 
the  secretary  of  the  treasury  that  the  practical  construction  of  sec- 
tion 3341,  since  its  passage,  July  13,  1866  (14  Stat.  166),  and  its 
amendment,  June  6,  1872  (17  Stat.  246),  is  that  the  discou&t  o{  7^      . 
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per  centum  is  to  be  allowed  at  the  time  the  stamps  are  sold.  The 
form  of  application  provided  by  the  regulations  of  the  revenue  de- 
partment, upon  which  stamps  are  to  issue,  shows  a  calculation  of 
the  total  face  value  of  the  stamps,  followed  by  a  deduction  of  TJ 
per  cent.,  and  a  footing  of  the  net  total  of  the  value  of  the  stamps. 
The  language  of  the  section  will  easily  bear  two  constructions.  The 
phrase  "by  him  used  in  his  business"  may  be  construed  to  be  a  post- 
ponement of  the  time  for  allowing  a  discount  until  the  stamps  have 
been  used  in  the  business,  or  it  may  be  held  to  mean  that  the  dis- 
count is  to  be  allowed  on  all  sales  of  stamps  '%y  him  to  be  used  in  his 
business,"  or  in  other  words  "stamps  purchased  for  the  purpose  of  be- 
ing used  in  the  business."  The  practical  construction  put  upon  the 
section  by  the  department  sustains  the  latter  interpretation.  The  al- 
lowance has  always  been  made  upon  the  sales  at  the  time  the  sales  are 
made  and  the  stamps  have  been  delivered  to  the  brewers  upon  their 
formal  application  therefor,  prepared  in  accordance  with  the  rules  of 
the  department,  for  the  face  value  of  the  stamps  less  the  discount. 
The  effect  of  such  30  years'  construction  of  the  statutes  by  those  who 
are  charged  with  its  enforcement  is  controlling.  The  cases  are  so 
numerous  on  this  point,  and  the  principle  is  so  well  settled,  that  cita- 
tions are  hardly  necessary.  U.  S,  v.  Union  Pac.  B.  Co.,  148  U.  S.  562, 
13  Sup.  a.  724,  37  L.  Ed.  560;  U.  S.  v.  Alabama  G.  S.  R.  Co.,  142  U.  & 
615, 12  Sup.  Ct.  306, 35  L.  Ed.  1134;  Pennoyer  v.  McConnaughy,  140  U. 
S.  1,  11  Sup.  Ct.  699,  35  L.  Ed.  363;  Robertson  v.  Downing,  127  U. 
S.  607,  8  Sup.  Ct.  1328,  36  L.  Ed.  269;  Heath  v.  Wallace,  138  U.  S. 
573,  11  Sup.  Ct.  380,  34  L.  Ed.  1063;  U.  S.  v,  Johnston,  124  U.  S. 
236,  8  Sup.  Ct.  446,  31  L.  Ed.  389;  U.  S.  v.  HiU,  120  U.  S.  169,  7 
Sup.  Ct.  510,  30  L.  Ed.  627.  The  executive  construction  of  an  act 
is  not  conclusive,  but  where  there  is  doubt  about  the  statute  it  will 
be  followed  unless  there  are  cogent  reasons  to  the  contrary.  We 
find  none  here*.  The  stamps  which  were  purchased  on  the  morning 
of  July  24,  1897,  and  upon  which  the  discount  was  then  allowed, 
were  used  in  due  course  of  business.  The  right  to  the  discount  ac- 
crued at  the  time  of  the  purchase  of  the  stamps.  Had  the  stamps 
not  been  used  in  the  business  of  the  brewery,  other  questions  might 
have  arisen.  As  it  is,  the  action  of  the  court  below  in  giving  judg-' 
ment  to  the  plaintiff  was  clearly  right,  and  the  judgment  is  sS- 
firmed. 


DB  BABA  V.  UNITED  STATJfiB. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  12,  1900.) 

No.  799. 

1.  Indictments— Consolidation— -Habeas  CoRPUB—bcoPE— Review. 

Error  In  the  consolidation  of  Indictments  cannot  be  Inquired  into  In 
habeas  corpus  proceedings,  since  such  writ  cannot  serve  as  a  writ  of  error, 
where  a  court  has  acted  within  its  Jurisdiction. 

2.  Same— Excessive  Sentence— Discharge. 

Prior  to  the  expiration  of  that  part  of  a  term  of  Imprisonment  that  a 
court  could  legally  impose,  a  prisoner  wiU  not  be  discharged  on  habeas 
corpus  on  the  ground  that  the  court  had  imposed  an  excessive  senlence.    ^ 
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Appeal  from  the  District  Court  c*  the  United  States  for  the  Soutlk 
ern  Division  of  the  Eastern  District  of  Michigan. 

Harlan  Cleveland,  for  appellant. 
WnL  D.  Gordon,  U.  S.  Aity. 

Before  TAFT,  LURTON,  and  DAT,  Circtiit  Judges. 

DAY,  Circuit  Judge.  Edgar  De  Bara,  being  in  custody  of  the 
superintendent  of  the  house  of  correction,  at  Detroit,  Mich.,  in  pur- 
suance of  a  sentence  and  judgment  of  the  United  States  district  court 
for  the  Northern  district  of  Illinois,  filed  his  petition  in  the  district 
court  of  the  United  States  for  the  Eastern  district  of  Michigan,  pray- 
ing allowance  of  a  writ  of  habeas  corpus,  to  the  end  that  he  might  be 
discharged  from  custody.  Upon  hearing  the  court  denied  the  prayer 
of  the  petition,  and  dismissed  the  same.  An  appeal  was  allowed  to 
this  court,  and  the  correctness  of  the  judgment  of  the  district  court 
is  now  before  us  for  review.  It  appears  from  the  transcript  of  the 
record  filed  in  the  case  that  on  the  5th  of  May,  1898,  an  indictment 
was  returned  against  Edgar  De  Bara  and  one  Fanny  De  Bara  for 
violation  of  section  5480  of  the  Revised  Statutes  of  the  United  States 
(1  Supp.  Rev.  St.  p.  694),  charging  in  three  counts  separate  viola- 
tions of  said  section.  On  the  1st  of  June,  1899,  in  c^n  court,  in  the 
presence  of  the  defendants  and  with  their  consent,  it  was  agreed  that 
causes  3,007,  3,008,  3,009,  3,010,  3,011,  3,012,  3,013,  3,014,  3,015, 
3,016,  and  3,017  should  be  consolidated  and  tried  with  ^this  cause"  (en- 
try to  that  effect  b^ing  made  in  said  cause  No.  3,012);  that  all  of  said 
causes  should  be  tried  by  the  same  jury.  It  was  therefore  ordered  by 
the  court  that  said  causes  be  consolidated.  The  causes,  other  than 
3,012,  in  which  a  copy  of  the  indictment  is  set  forth  in  the  transcript 
of  the  record,  are  said  to  be  indictments  for  violations  of  the  section 
of  the  statutes  above  referred  to;  each  indictment,  as  in  the  case 
of  indictment  No.  3,012,  containing  three  counts.  From  the  tran- 
script of  the  record,  it  does  not  appear  very  distinctly  as  to  the  nature 
of  the  cases  other  than  3,012,  in  which  the  indictment  is  set  forth; 
but,  upon  the  statements  of  the  petition  for  allowance  of  the  writ  and 
of  counsel  in  presenting  the  case,  it  may  be  taken  that  each  of  these 
was  an  indictment  for  offenses  similar  to  those  charged'  in  No.  3,012. 
Upon  the  same  day  upon  which  the  order  of  consolidation  was  made, 
defendants  having  pleaded  not  guilty  to  the  indictments  in  all  the 
cases,  trial  was  had  to  a  jury.  On  the  5th  of  June,  1899,  the  jury  re- 
turned a  verdict  finding  the  defendants  guilty  as  charged  in  all  the 
counts  in  cases  Nos.  3,009,  3,012,  and  3,015,  and  on  counts  2  and  3  in 
indictments  3,007,  3,008,  3,010,  3,011,  3,013,  3,014,  3,016,  and  3,017. 
Motion  for  a  new  trial  having  been  overruled,  judgment  was  pro- 
nounced as  follows,  on  June  17,  1899: 

"Came  the  parties  by  their  attorneys,  and  the  defendant  In  his  own  proper 
person,  in  the  custody  of  the  marshal,  to  have  the  sentence  and  the  Judgment 
of  the  (x>urt  pronounced  upon  him,  he  having  heretofore,  to  wit,  on  the  5th 
day  of  June,  1899,  one  of  the  days  of  this  term  of  court,  been  found  guilty 
by  a  Jury  In  due  form  of  law  as  charged  in  the  indictment  filed  herein  against 
him;  and  the  defendant  being  aslcnd  by  the  court  if  he  has  anything  to  say  why 
the  sentence  and  Judgment  of  the  court  should  not  now  be  pronouncedp-apon       t 
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hfm,  and  showing  no  good  and  sufficient  reason  why  sentence  and  Judgment 
should  not  be  pronounced,  it  is  therefore  considered  by  the  court,  and  as  the 
sentence  and  Judgment  of  the  court,  upon  the  verdict  of  gulll7  so  rendered  by 
the  Jury  as  aforesaid,  that  the  defendant,  Edgar  De  Bara,  be  confined  and  im- 
prisoned in  the  house  of  correction,  at  Detroit,  in  the  state'  of  Michigan*  for 
and  during  the  term  of  three  years.*' 

Prior  to  the  passing  of  sentence,  on  June  17,  1899,  bjq  order  was 
made  that  a  nolle  prosequi  be  entered  as  to  the  first  count  in  each 
of  the  cases  numbered  a,007,  3,008,  3,010,  3,013,  3,014,  3,016,  and 
3,017.  On  the  20th  of  June,  1899,  an  order  was  entered  in  said 
record  of  ease  numbered  3,012,  as  consolidated,  that  the  sentence  im- 
posed upon  said  Edgar  De  Bara  begin  to  run  at  noon,  on  June  20, 
1899.  In  the  petition  filed  in  the  district  court  for  the  allowance  of 
the  writ,  it  was  alleged  that  the  court  had  no  authority  to  -sentence 
the  petitioner  except  as  granted  by  section  5480  of  the  Revised  Stat- 
utes; that  said  trial  and  sentence  was  a  violation  of  said  statutory 
provision.  It  further  states  that  the- court  had  no  jurisdiction  to  or- 
der a  trial  upon  a  consolidation  of  the  11  indictments;  that  the  max- 
imum punishment  by  imprisonment  should  not  exceed  18  months,  or 
a  fine  of  $500,  or  both;  that  the  sentence  of  the  court  for  3  years  is 
wholly  unauthorized,  illegal,  and  void. 

Section  5480,  whidi  prohibits  and  punishes  any  use  of  the  mails  of 
the  United  States  for  fraudulent  purposes,  provides  a  penalty  for 
each  violation  of  such  section,  as  foUows: 

'^Shall  upon  conviction  be  punishable  by  a  fine  of  not  more  than  $500  and 
by  imprisonment  for  not  more  than  eighteen  months,  or  by  both  such  punish- 
ments, at  the  discretion  of  the  court.  The  indictment, .  information,  or  com- 
plaint may  severaUy  charge  offenses  to  the  number  of  three  when  committed 
within  the  same  six  calendar  months;  but  the  court  thereupon  shaU  give  a 
single  sentence,  and  shall  proportion  the  punishment  especially  to  the  degree 
In  which  the  abuse  of  the  postoffice  establishment  enters  as  an  instrument 
into  such  fraudulent  scheme  and  device." 

As  to  the  alleged  error  in  consolidating  the  indictments,  it  appears 
in  the  record  that  this  was  done  with  the  consent  of  the  appellant, 
and  whether  erroneous  or  not  it  is  immaterial  now  to  inquire.  This 
is  not  a  proceeding  in  error,  and  mere  assignments  of  error  cannot  be 
inquired  into  in  a  proceeding  in  habeas  corpus.  This  point  was  dis- 
tinctly passed  upon  by  this  court  in  Howard  v.  U.  S.,  21  C.  C.  A,  586, 
75  Fed.  980,  34  L.  R  A.  509,  where  it  was  held  that  this  question  of 
alleged  error  in  the  order  of  consolidation  could  only  be  reviewed  up- 
on a  writ  of  error  after  exception  had  been  taken  in  the  court  below. 
In  the  Howard  Case  it  was  also  determined  that  the  order  of  consoli- 
dation did  not  make  one  case  of  the  several  indictments.  It  does 
not  very  clearly  appear  whether  the  district  court  in  Illinois  in  pass- 
ing sentence  upon  De  Bara  predicated  its  action  upon  a  conviction 
had  under  the  indictment  in  case  No.  3,012,  or  upon  the  conviction 
upon  all  the  indictments,  nor,  in  the  view  we  take  of  this  case,  is  it 
necessary  to  construe  this  judgment.  As  we  have  already  said,  it.  is 
not  the  office  of  the  writ  of  habeas  corpus  to  serve  as  a  writ  of  error. 
It  can  only  be  granted  in  cases  where  the  court  has  exceeded  its  au- 
thority, and  has  undertaken  to  act  beyond  its  power  and  jurisdiction. 
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In  Ex  parte  Virginia,  100  TJ.  S.  839-343,  25  L.  Ed.  678,  the  court, 
speaking  by  Mr.  JiiBtice  Strong,  oses  this  language: 

"In  Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872,  it  was  ruled,  after  an 
examination  of  authorities,  that  when  a  prisoner  shows  that  he  is  held  under 
a  Judgment  of  a  federal  court,  given  without  authority  of  law,  this  court,  by 
writs  of  habeas  corpus  and  certiorari,  will  look  into  the  record,  so  far  as  to 
ascertain  whether  that  is  the  ftict,  and,  if  it  is  to  be  found  so.  will  discharge 
hiuL  Mr.  Justice  Miller  said,  in  delivering  the  opinion:  *The  authority  of  the 
court  in  such  a  case,  under  the  constitution  of  the  United  States,  and  the  four- 
teenth section  of  the  Judiciary  act  of  1789,  to  issue  this  writ,  and  to  examine 
the  proceedings  in  the  inferior  court,  so  far  as  may  be  necessary  to  ascertain 
whether  that  court  has  exceeded  its  authority,  is  no  longer  an  open  question.' 
While,  therefore,  it  is  true  that  a  writ  of  habeas  corpus  cannot  generally  be 
made  to  subserve  the  purpose  of  a  writ  of  error,  yet  when  a  prisoner  is  held 
without  any  lawful  authority,  and  by  order  beyond  the  Jurisdiction  of  an  in- 
ferior federal  court  to  make,  this  court  will,  in  favor  of  liberty,  grant  the  writ, 
not  to  review  the  whole  case,  but  to  examine  the  authority  of  the  court  below 
to  act  at  aU." 

Similar  language  was  used  by  Mr.  Justice  Miller  in  Ex  parte  Tar- 
brough,  110  U.  S.  652,  653,  4  Sup.  Ct.  152,  28  L.  Ed.  274: 

"That  this  court  has  no  general  authority  to  review,  on  error  or  appeal,  the 
Judgments  of  the  circuit  courts  of  the  United  States,  in  cases  within  their  crim- 
inal Jurisdiction,  is  beyond  question;  but  it  Is  equaUy  well  settled  that,  when 
a  prisoner  is  held  under  the  sentence  of  any  court  of  the  United  States  in 
regard  to  a  matter  whoUy  beyond  or  without  the  Jurisdiction  of  that  court, 
it  is  not  only  within  the  authority  of  the  supreme  court,  but  it  Is  its  duty, 
to  inquire  into  the  cause  of  comniitment,  when  the  matter  is  properly  brought 
to  its  attention,  and  If  found  to  be,  as  charged,  a  matter  of  which  such  a  court 
had  no  Jurisdiction,  to  discharge  a  prisoner  from  confinement.  Ex  parte  Kear- 
ney, 7  Wheat  38,  5  L.  Ed.  391;  Ex  parte  WeUs,  18  How.  307,  15  L.  Ed.  421; 
Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872;  Ex  parte  Parks,  93  U.  S.  18, 
23  L.  Ed.  787.  It  is,  however,  to  be  carefuUy  observed  that  this  latter  prin- 
ciple does  not  authorize  the  court  to  convert  the  writ  of  habeas  corpus  into  a 
writ  of  error,  by  which  the  errors  of  law  committed  by  the  court  that  passed 
the  sentence  can  be  reviewed  here;  for  if  that  court  has  Jurisdiction  of  the 
party  and  of  the  offense  for  which  he  was  tried,  and  has  not  exceeded  its 
powers  in  the  sentence  which  it  pronounced,  this  court  can  inquire  no  further." 

What  sentence,  then,  did  the  district  court  of  Illinois  pronounce  in 
the  case  which  is  beyond  its  jurisdiction  and  power?  An  analysis  of 
section  5480  shows  that,  under  its  proyisions,  an  indictment  may  be 
framed  so  as  to  cover  three  offenses  committed  within  the  same  six 
calendar  months,  but  the  court  thereupon  shall  give  a  single  sentence. 
This  section  is  not  to  be  construed  as  limiting  the  number  of  offenses 
for  which  indictments  may  be  returned  witJiin  the  period  of  six  calen- 
dar months,  but  the  number  of  offenses  which  may  be  joined  in  the 
same  indictment  when  committed  within  that  period.  In  re  Henry, 
123  IT.  S.  372,  8  Sup.  Ct  142,  31 L.  Ed.  174.  When  a  person  has  been 
found  guilty  under  such  indictment,  whether  he  be  convicted  upon 
one  or  more  of  its  counts,  the  law  provides  there  shall  be  a  single 
sentence.  This  sentence  is  clearly  laid  down  in  the  terms  of  the  act 
itself,  which  provides  for  a  fine  of  not  more  than  f  500,  and  imprison- 
ment not  exceeding  18  months,  or  both  punishments,  in  the  discretion 
of  the  court.  Therefore,  if  the  order  of  the  court  be  construed  as 
jnposing  a  sentence  for  the  conviction  under  the  indictment  in  case 
No.  3,012,  upon  which  a  conviction  was  had  upon  all  three  counts, 
the  court  could  pass  a  sentence  fining  the  prisoner  not  exceeding  f  500, 

Digitized  by  LjOOQ IC 


946  99  FBDBRAL  RBPORTBR. 

and  imprisoning  him  not  more  than  18  months.  If  the  sentence  he 
construed  to  have  been  passed  in  pursuance  of  a  conviction  on  all  of 
the  indictments,  then  ft  was  within  the  province  of  the  court  to  pass 
cumulative  sentences  upon  the  indictments,  not  exceeding  18  months 
in  each  case,  the  imprisonment  upon  the  one  to  conmience  upon  the 
termination  of  the  other,  and  to  impose  a  fine  not  exceeding  f  500 
in  each  case.  This  point  was  expressly  ruled  in  Howard's  Case,  21 
C.  C.  A.  586,  75  Fed.  986,  34  L.  R.  A.  509;  and  it  is  not  necessary  to 
repeat  the  reasoning  upon  which  that  conclusion  was  reached,  or  to 
again  cite  the  authorities  by  which  it  is  supported.  For  the  purpose 
of  this  proceeding,  it  may  be  taken  as  within  the  power  of  the  court 
to  have  sentenced  the  prisoner  upon  conviction  upon  each  indictment, 
or  upon  a  single  indictment,  within  the  limitations  just  stated.  Ex- 
amining the  sentence  actually  passed,  we  find  that  the  court  fixed 
the  term  of  imprisonment  at  3  years,  but  that  the  apx)ellant  has  not 
yet  served  the  term  of  18  months,  for  which  he  might  have  been 
legally  sentenced.  The  term  of  imprisonment  which  the  court  could 
have  imposed,  within  the  clear  limits  of  its  power  and  jurisdiction, 
has  not  yet  expired,  and,  assuming  that  the  sentence  has  gone  beyond 
the  power  granted  in  the  statute,  the  question  now  presented  is, 
should  the  writ  be  granted  and  the  prisoner  discharged  while  he  is 
yet  serving  within  5ie  time  for  which  he  might  lawftdly  have  been 
sentenced?  There  is  considerable  conflict  of  authority  in  the  state 
decisions  as  to  the  effect  of  a  sentence  in  excess  of  the  powers  of  the 
court.  It  does  not  seem  to  us  profitable  to  review  them  here.  We 
think  the  case  is  sufficiently  determined  by  principles  laid  down  in 
the  decisions  of  the  supreme  court  of  the  United  States.  In  the  case 
of  In  re  Bonner,  151  U.  S.  258, 14  Sup.  Ct.  326,  38  L.  Ed.  152,  in  the 
course  of  a  careful  and  full  discussion  of  the  rules  applicable  to  the 
jurisdiction  of  courts  in  criminal  cases,  Mr.  Justice  Field,  in  stating 
rules  applicable  to  all  of  them,  by  which  the  jurisdiction  as  to  a  par- 
ticular judgment  of  the  court  in  such  cases  may  be  determined,  among 
other  things  says: 

"When  the  jury  have  rendered  their  verdict,  the  court  has  to  pronounce  the 
proper  Judgment  upon  such  verdict,  and  the  law.  In  prescribing  the  punish- 
ment, either  as  to  the  extent  or  the  mode  or  the  place  of  it,  should  be  fol- 
lowed. If  the  court  Is  authorized  to  impose  imprisonment,  and  It  exceeds 
the  time  prescribed  by  law,  the  judgment  is  void  for  the  excess.  ♦  ♦  •  A 
question  of  some  difficulty  arises,  which  has  been  disposed  of  In  different 
ways,  and  that  is  as  to  the  validity  of  a  judgment  which  exceeds  in  Its  extent 
the  duration  of  time  prescribed  by  law.  With  many  courts  and  judges, — per- 
haps with  the  majority, — such  judgment  is  considered  valid  to  the  extent  to 
which  the  law  allowed  it  to  be  entered,  and  only  void  for  the  excess.  Follow- 
ing out  this  argument,  It  is  further  claimed  that,  therefore,  the  writ  of  habeas 
corpus  cannot  be  Invoked  for  the  relief  of  a  party  until  the  time  has  expired 
to  which  the  judgment  should  have  been  limited." 

It  is  true  the  question  here  was  not  directly  made  in  that  case. 
As  Mr.  Justice  Field  says,  it  was  only  one  of  speculative  interest,  for 
there  was  no  excess  of  punishment  in  the  sentence  in  that  case. 
Still  the  intimation  as  to  the  weight  of  the  authorities,  as  well  as  the 
reasoning  of  the  court,  point  strongly  in  the  direction  of  holding  the 
rule  to  be  that  a  sentence  is  valid  to  the  extent  that  it  is  authorized 
by  law,  and  void  only  as  to  the  excess.    The  question  was  under 
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consideration  in  U.  S.  v.  Pridgeon,  X53  U.  S.  48,  14  Sup.  Ct.  746,  38 
L.  Ed.  631.    The  opinion  is  by  Mr.  Justice  Jackson,  and  lie  says: 

''Without  undertaking  to  review  the  authorities  in  this  and  other  courts, 
we  tliink  the  principle  is  estabUshed  that,  where  a  court  has  Jurisdiction  of 
the  person  and  of  the  offense,  the  imposing  of  a  sentence  in  excess  of  what 
the  law  permits  does  not  render  the  legal  or  authorized  portion  of  the  sen- 
tence void,  but  only  leaves  such  portion  of  the  sentence  as  may  be  in  excess 
open  to  question  and  attack.  In  other  words;  the  sound  rule  is  that  a  sen- 
tence Is  legal  so  far  as  it  is  within  the  provisions  of  law  and  the  Jurisdiction 
of  the  court  over  person  and  offense,  and  only  void  as  to  the  excess  when  such 
excess  is  separable,  and  may  be  dealt  with  without  disturbing  the  valid  portion 
of  the  sentence.  •  •  ♦  Under  a  writ  of  habeas  corpus,  the  inquiry  is  ad- 
dressed, not  to  errors,  but  to  the  question  whether  the  prpceedings  and  the 
Judgment  rendered  therein  are,  for  any  reason,  nullities,  and,  unless  it  is  af- 
firmatively shown  that  the  Judgment  or  sentence  under  which  the  petitioner  is 
confined  is  void,  he  is  not  entitled  to  his  discharge.  It  may  often  occur  that 
the  sentence  imposed  may  be  valid  in  part  and  void  in  part,  but  the  void  por- 
tion of  the  Judgment  or  sentence  should  not  necessarily,  or  generaUy,  vitiate 
the  valid  portion.  Rev.  St  §  761:  *The  court,  or  Justice,  or  Judge  shaU  pro- 
ceed in  a  summary  way  to  determine  the  facts  of  the  case  [in  habeas  corpus] 
by  hearing  the  testimony  and  arguments,  and  thereupon  to  dispose  of  the 
party  as  law  and  Justice  require.*  There  is  no  law  or  Justice  in  giving  to  a 
prisoner  relief  under  habeas  corpus  that  is  equivalent  to  an  acquittal,  when, 
upon  writ  of  error,  he  could  only  have  secured  relief  from  that  portion  of  the 
sentence  which  was  void.  In  the  present  case  the  five-year  term  of  imprison- 
ment, to  which  Pridgeon  was  sentenced,  cannot  properly  be  held  void  because 
of  the  additional  imposition  of  'hard  labor*  during  his  confinement.  Thus,  in 
Re  Swan,  150  U.  S.  637,  653,  14  Sup.  Ct  230,  37  L.  Ed.  1211,  it  is  stated  that, 
*even  if  It  was  not  within  the  power  of  the  court  to  require  payment  of  costs, 
and  its  Judgment  to  that  extent  exceeded  its  authority,  yet  he  cannot  be  dis- 
charged on  habeas  corpus  until  he  has  performed  so  much  of  the  Judgment,  or 
served  out  so  much  of  the  sentence,  as  it  was  within  the  power  of  the  court 
to  impose.' " 

Under  a  writ  of  habeas  corpuB  the  inquiry  is,  does  the  judgment  ex- 
ceed the  authority  of  the  court,  and  is  the  prisoner  serving  under  a 
sentence  beyond  the  power  of  the  court  to  impose? 

It  is  true  that  the  cases  wherein  the  writ  has  been  denied,  because 
a  part  only  of  the  sentence  was  within  the  power  of  the  court  to  im- 
pose, have  generally  been  those  in  which  the  judgment  was  of  a  clearly 
separable  nature,  as  for  costs  and  imprisonment,  where  there  was 
power  only  to  impose  the  one  or  the  other.  We  see  no  reason  why 
the  rule  should  be  limited  to  such  eases,  and  think  the  true  prin- 
ciple to  be  that,  before  a  prisoner  can  be  discharged  upon  habeas 
corpus,  it  must  appear  that  he  is  serving  by  virtue  of  a  judgment 
which  the  court  had  no  power  to  impose.  As  long  as  he  is  serv- 
ing an  imp^Bonment  within  the  limits  of  a  term  which  the  court 
might  lawfully  impose,  acting  within  its  power  and  jurisdiction, 
he  cannot  be  discharged  on  habeas  corpus,  no  matter  how  irregular 
or  erroneous  the  judgment  may  be.  In  the  present  case  the  court 
had  power  to  impose  so  much  of  the  judgment  as  is  now  operative 
upon  the  prisoner,  and  therefore  he  cannot  have  relief  by  the 
writ  of  habeas  corpus.  We  have  already  seen  that  it  was  within 
the  power  of  the  court,  in  any  aspect  of  the  case,  to  impose  a  sen- 
tence upon  the  prisoner  of  18  months.  This  much  of  the  sentence 
the  prisoner  has  not  yet  served.  We  do  not  undertake  to  deter- 
mine herein  what  may  be  the  rights  of  the  prisoner  at  the  expira- 
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tion  of  the  term  of  18  months,  nor  do  we  wish  to  be'  considered  as 
in  any  wise  foreshadowing  the  views  which  the  court  may  hold  as 
to  his  rights,  should  farther  application  for  the  writ  be  made  at 
that  time.  All  that  is  now  determined  is  that  the  petitioner,  not 
having  served  the  period  for  which  he  might  legally  be  sentenced, 
cannot  now  have  the  benefit  of  the  writ.  Finding  no  error  in  the 
judgment  of  the  district  court  for  the  Eastern  district  of  Michigan, 
the  same  is  afSrmed,  with  costs. 


BOSS  ez  reL  OABTEB  v.  BOBBBTS. 

(Glrcalt  Ooort  of  Appeals,  Second  Oircuit    January  24,  1900.) 

No.  118. 

1.  Courts- Martial— Bb VIEW  by  Habeas  Corpus. 

The  judgment  of  a  court-martial  cannot  be  reviewed  by  a  writ  of  habeas 
corpus,  except  to  determine  the  question  of  Jurisdiction. 

2.  Same— JunisDicTiON— pJoiNDER  of  Offenses. 

An  Indefinite  number  of  offenses  may  be  adjudicated  together  in  one  pro- 
ceeding by  a  court-martial,  and  a  single  sentence  rendered  covering  all  the 
convictions. 

8.  Same— Punishment. 

Under  the  sixtieth  article  of  war,  declaring  that  a  person  in  the  mili- 
tary service,  who  conspires  to  obtain  or  aid  others  to  obtain  the  aUowance 
of  any  fraudulent  claim  against  the  United  States,  or  who  makes  or  causes 
to  be  made  any  such  claim,  or  who  shall  be  guilty  of  certain  other  offenses, 
"shall  on  conviction  thereof  be  punished  by  fine  or  imprisonment,  or  by 
such  other  punishment  as  a  court-martial  may  adjudge,**  a  person  con- 
victed of  two  offenses  named  therein  may  be  punished  by  fine  as  to  one 
and  by  imprisonment  as  to  the  other. 

4  Same. 

A  person  sentenced  by  a  court-martial  to  fine  and  imprisonment  for 
presenting  fraudulent  claims  to  the  United  States  may  be  punished  by  dis- 
missal from  the  service  for  the  same  offense,  as  conduct  unbecoming  an 
officer. 

6.  Same. 

The  fact  that  an  army  oflScw  sentenced  by  a  court-martial  to  fine  and 
imprisonment  is  by  the  same  Judgment  dismissed  from  the  service  does 
not  deprive  the  military  authorities  of  Jurisdiction  to  carry  out  the  sen- 
tence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Abram  J.  Bose,  for  plaintiff  in  error, 
Henry  L.  Burnett,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  presents  for  review  an  or- 
der of  the  circuit  court  of  the  United  States  for  the  Southern  dis- 
trict of  New  York  dismissing  a  writ  of  habeas  corpus.  The  writ 
was  obtained  in  behalf  of  Oberlin  M.  Carter  on  a  petition  alleging 
that  the  relator  was  unlawfully  imprisoned  pursuant  to  a  sentence  of 
a  court-martial. 

It  appears  by  the  record  that  the  relator  as  a  captain  in  the  corps 
of  engineers,  United  States  army,  was  convicted  by  the  court-martial 
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of  four  different  ofFenses  committed  by  him  while  in  the  military 
Bervice  of  the  United  States,  viz.  conspiring  to  defraud  the  United 
States,  in  violation  of  the  sixtieth  article  of  war;  causing  false  and 
fraudulent  claims  to  be  made  against  the  United  States,  in  violation 
of  the  sixtieth  article  of  war;  conduct  unbecoming  an  officer  "and. 
a  gentleman,  in  violation  of  the  sixty-first  article  of  war;  and  em- 
bezzlement, as  defined  in  section  5488,  Rev.  St.  U.  S.,  in  violation  of 
the  sixty-second  article  of  war.  He  was  thereupon  sentenced  by  the 
court-martial  to  suffer  a  fine  of  ?5,000,  to  be  imprisoned  at  hard 
labor  for  five  years,  to  be  dismissed  from  the  service  of  the  United 
States,  and  to  the  publication  of  his  crime  and  punishment  as  pre- 
scribed by  statute  upon  a  dismissal  for  fraud.  The  findings  ahd  sen- 
tence of  the  court-martial  were  approved  by  the  secretary  of  war  and 
confirmed  by  the  president,  and  before  the  institution  of  the  pro- 
ceedings under  review  the  relator  had  paid  the  fine  imposed  by  the 
sentence,  and  had  been  dismissed  from  the  service  of  the  United 
States. 

It  is  not  the  office  of  a  writ  of  habeas  corpus  to  perform  the  func- 
tions of  a  writ  of  error  in  reviewing  the  judgment  of  a  court-mar- 
tial. Courts-martial  are  .tribunals  created  by  congress  in  pursuance 
of  the  power  conferred  by  the  constitution,  and  have  as  plenary  ju- 
risdiction of  offenses  committed  to  them  by  the  law  military  as  do 
the  circuit  and  district  courts  of  the  United  States  in  the  exercise 
of  their  statutory  powers  over  other  offenses.  The  question  of  juris- 
diction may  be  reached  by  such  a  writ,  as  it  may  be  when  the  judg- 
ment of  any  tribunal  is  attacked;  but  the  range  and  scope  of  the 
inquiry  is  controlled  by  the  same  rules  and  limitations  in  either  case. 
There  must  be  jurisdiction  to  hear  and  determine,  and  to  render  the 
particular  judgment  or  sentence  imposed;  but,  if  this  exists,  how- 
ever erroneous  the  proceedings  may  be,  they  cannot  be  reviewed 
collaterally,  or  redressed  by  habeas  corpus.  These  principles  have 
been  repeatedly  declared  by  the  authorities.  In  re  Davison  (C.  O.) 
21  Fed.  618;  Ex  parte  Reed,  100  U.  S.  13,  25  L.  Ed.  538;  In  re  Coy, 
127  U.  S.  731,  8  Sup.  Ct.  1263,  32  L.  Ed.  274;  Ex  parte  Yarborough, 
110  U.  S.  651,  4  Sup.  Ct.  152,  28  L.  Ed.  274;  U.  S.  v.  Pridgeon,  153 
U.  8.  59,  14  Sup.  Ct.  746,  38  L.  Ed.  631. 

It  is  not  contended  for  the  appellant  that  the  court-martial  did 
not  have  jurisdiction  of  the  person  of  the  accused  and  of  the  offenses 
of  which  he  was  convicted,  but  it  is  insisted  that  the  court  tran- 
scended its  power  in  the  imposition  of  punishment.  More  specifically, 
the  contention  for  the  appellant  is  that,  while  it  was  within  the  com- 
petency of  the  court-martial  to  try  and  punish  the  relator  for  the  of- 
fenses in  violation  of  the  sixtieth  article  of  war  of  which  he  was  con- 
victed, the  court  exceeded  its  authority  when  it  punished  him  by  fine 
and  imprisonment  instead  of  fine  or  imprisonment;  and  that  the 
conviction  and  sentence  for  the  offense  alleged  to  be  in  violation  of 
the  sixty-second  article  of  war  were  void,  because  the  facts  charged 
did  not  constitute  an  offense  against  that  article. 

If  the  sentence  was  in  excess  of  the  authority  conferred  upon  the 
court  by  the  articles  of  war  enacted  by  congress,  it  was  to  that  ex- 
tent void,  as  the  court  would  have  gone  beyond  its  jurisdiction  in 
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impofiiiig  punishment.  On  the  other  hand,  if  the  authority  of  the 
court  extended  to  the  punishment  of  the  relator  by  fine  and  impris- 
onment upon  his  conviction  of  the  two  offenses  in  violation  of  the 
sixtieth  article  of  war,  the  sentence  defeats  any  remedy  by  the  writ 
of  habeas  corpus,  as  that  remedy  reaches  only  cases  of  unlawful  im- 
prisonment, and  it  matters  not,  for  present  purposes,  whether  the 
authority  of  the  couri:  extended  to  his  conviction  and  sentence  for 
any  other  offense.  There  being  no  statutory  direction  upon  the  sub- 
ject, usage  permits  an  indefinite  number  of  offenses  to  be  adjudi- 
cated together  in  one  proceeding  by  courts-martial,  and  the  rendi- 
tion of  a  single  sentence  covering  all  the  convictions  and  imposing 
punishment  accordingly,  however  separate  and  distinct  may  be  the 
different  offenses,  and  however  different  may  be  the  punishments  pre- 
scribed for  them.  1  Winthrop,  Mil.  Law  (2d  Ed.)  219,  614;  Davis, 
Mil.  Law,  148,  689.  It  follows  that,  if  the  sentence  is  warranted  by 
a  conviction  of  two  offenses,  it  is  justified  to  the  extent  that  such 
offenses  are  punishable. 

The  sixtieth  article  of  war  declares,  among  other  things,  that  a 
person  in  the  military  service  of  the  United  States,  "who  enters  into 
any  agreement  or  conspiracy  to  defraud  the  United  States  by  ob- 
taining, or  aiding  others  to  obtain,  the  allowance  of  any  false  or 
fraudulent  claim,"  or  "who  makes  or  causes  to  be  made  any  claim 
against  the  United  States,  or  any  oflScer  thereof  knowing  such  claim 
to  be  false  6v  fraudulent,  ♦  ♦  ♦  shall  on  conviction  thereof  be 
punished  by  fine  or  imprisonment,  or  by  such  other  punishment  as  a 
court-martial  may  adjudge."  The  article,  besides  the  two  offenses 
mentioned,  defines  disjunctively  eight  others,  and  the  language  pre- 
scribing the  punishment  is  contained  in  a  concluding  clause  at  the 
end  of  the  enumeration.  We  entertain  no  doubt  that  the  concluding 
clause  is  to  be  read  distributively,  and  applies  to  each  of  the  ten 
enumerated  offenses;  and  that  a  person  convicted  of  two  or  more  of 
the  ten  offenses  is  by  its  terms  punishable  for  each  by  fine,  or  by 
imprisonment,  or  by  such  other  punishment  as  the  court-martial  may 
adjudge.  Any  other  construction  would  attribute  to  congress  the 
intention  to  ignore  any  distinction  between  degrees  of  guilt  in  pun- 
ishing crime,  and  to  subject  a  person  guilty  of  one  offense  to  the  same 
measure  of  punishment  as  one  guilty  of  several  or  of  all  of  the  ten 
offenses. 

As  has  been  stated,  the  relator  was  convicted  of  two  of  the  of- 
fenses defined  by  the  sixtieth  article  of  war.  The  record  presents 
the  charges  and  specifications  upon  which  he  was  found  guilty  of 
those  offenses.  The  charges  describe  each  offense  in  the  language 
of  the  article.  Whether  the  specifications  support  the  charges  or 
the  evidence  supports  the  specifications,  we  are  not  at  liberty  to 
consider.  Nor  is  it  open  to  inquiry  whether  the  two  offenses  were 
in  fact  but  one  and  the  same  criminal  act.  Wben  properly  consti- 
tuted and  convened,  a  court-martial  has  jurisdiction  to  hear  and  de- 
termine the  question  whether  the  accused  is  guilty  of  any  of  the  of- 
fenses created  by  the  articles  of  war.  This  jurisdiction  necessarily 
includes  the  authority  to  decide,  when  the  charge  preferred  against 
the  accused  is  the  commission  of  one  or  more  of  these  offenses. 
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whether  .the  specillcations  and  the  evidence  sufficiently  exhibit  the 
incriminating  facts.  As  was  said  by  the  supreme  court  in  Dynes  v. 
Hoover,  20  How.  65,  15  L.  Ed.  838,  the  sentence  (when  confirmed  by 
the  president)  "is  altogether  beyond  the  jurisdiction  or  inquiry  of 
any  civil  tribunal  whatever,  unless  it  shall  be  in  a  case  in  which  the 
court  had  no  jurisdiction  over  the  subject-matter  or  charge,  or  one 
in  which,  having  jurisdiction  over  the  subject,  it  has  failed  to  observe 
the  rules  prescribed  by  statute  for  its  exercise."  Having  found  the 
relator  to  be  guilty  of  two  offenses,  the  court  was  empowered  by  the 
statute  to  punish  him  as  to  one  by  fine  and  as  to  the  other  by  im- 
prisonment.   The  sentence  was  not  in  excess  of  its  authority. 

It  is  proper  to  state  that  the  other  punishments  imposed  upon 
the  relator  by  the  sentence  were  authorized  by  the  articles  of  war. 
The  conviction  of  conduct  unbecoming  an  officer  and  a  gentleman 
was  for  an  offense  in  violation  of  article  61,  and  that  article  requires 
that,  upon  conviction,  the  officer  be  dismissed  from  the  service.  The 
punishment  by  publication  of  his  crime  was  authorized  by  article  100, 
which  provides  for  such  punishment  when  an  officer  is  dismissed 
from  the  service  for  cause.  It  is  also  proper  to  state  that  congress 
can,  if  it  sees  fit,  carve  out  two  or  more  offenses  from  a  single  crim- 
inal transaction,  and  impose  cumulative  punishments  for  the  differ- 
ent offenses  (Com.  v.  Trickey,  95  Mass.  559;  U.  S.  v.  Harmison,  3 
Sawy.  556,  Fed.  Cas.  No.  15,308);  and,  if  the  court-martial  convicted 
the  relator  of  several  offenses  for  a  single  criminal  transaction,  it  did 
not  transcend,  necessarily,  the  power  conferred  by  the  sixtieth  article 
of  war. 

The  appellant  has  urged  the  prc^position  that  the  relator,  having 
been  dismissed  from  the  service,  was  not  thereafter  amenable  to 
military  authority.  If  by  this  it  is  meant  to  be  said  that  he  was  no 
longer  lawfully  in  custody  under  the  sentence  of  imprisonment,  the 
proposition  has  not  sufficient  color  of  merit  to  require  discussion. 

In  dismissing  the  writ  the  court  below  expressed  the  opinion  that 
the  relator  was  properly  convicted  by  the  court-martial  of  an  offense 
in  violation  of  the  sixty-second  article  of  war,  and  that  the  sentence 
of  imprisonment  was  supported  by  such  conviction.  Without  in- 
tending to  impugn  the  correctness  of  this  conclusion,  we  have  not 
considered  the  question,  because,  in  the  view  we  have  reached,  it 
does  not  arise.  The  relator  was  lawfully  restrained  of  his  liberty 
by  the  sentence  and  commitment  pursuant  to  it,  because  the  sen- 
tence was  warranted,  both  as  to  fine  and  imprisonment,  by  his  con- 
viction of  one  offense  subjecting  him  to  punishment  by  fine,  and  of 
another  subjecting  him  to  punishment  by  imprisonment,  and  both  in 
violation  of  the  sixtieth  article  of  war. 

The  order  dismissing  the  writ  of  habeas  corpus  is  affirmed,  with 
costs. 
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(Circuit  Court  of  Appeals,  Second  Circuit    February  T»  1900,) 

No.  11& 

Habeas  Corpus— Stat  op  Mandate  Pending  Rkvtbw. 

A  mandate  of  affirmance  of  a  decision  of  the  circuit  court  denying  a 
writ  of  habeas  corpus  will  be  stayed  pending  decision  by  the  supreme 
court  on  error,  where,  If  the  mandate  should  issue,  the  relator  would  be 
deliyered  to  the  custody  of  officers  In  another  state. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Sonthem 
District  of  New  York. 

L.  Laflin  Kellogg,  for  the  motion. 
Wm.  S.  Ball,  Asst.  U.  S.  Atty.,  opposed. 

Before  WALLACE  and  SKLPMAN,  Circuit  Judges. 

PER  CUELAM.  We  think  this  is  a  proper  case  in  which  to  stay 
the  issuing  a  mandate  of  affirmance  pending  the  decision  of  the  su- 
preme court  upon  the  application  for  a  certiorari,  which  is  now  un- 
der consideration  by  that  conrt.  If  the  mandate  should  now  be  is- 
sued, and  it  should  be  decided  by  the  supreme  court  that  the  writ  of 
habeas  corpus  ought  not  to  have  been  dismissed,  the  relator  would 
be  remediless,  as  he  would  have  been  meantime  delivered  into  the 
custody  of  officers  in  another  state,  and  the  writ  would  necessarily 
be  nugatory,  as  the  respondent  could  not  produce  him  to  be  released. 
It  is  the  right  and  privilege  of  a  person  deprived  of  his  liberty  to  re- 
view to  the  extent  permitted  by  law  the  legality  of  his  detention,  even 
when  it  is  pursuant  to  the  judgment  or  sentence  of  a  court;  and 
the  execution  of  the  sentence  should  be  stayed  pending  the  floial  de- 
termination, unless  very  exceptional  circumstances  justify  the  court 
in  refusing  to  do  so. 

UNITED  STATES  V.  LAGKET. 
SAME  V.   CONKERS  et  aL 

(District  Court,  D.  Kentucky.    February  19,  1900.) 

1.  Elections— Offbnsbs   against  Right  of  Suffrags— Rights  Sbcured  bt 
Fifteenth  Amendment. 

The  fifteenth  constitutional  amendment,  within  the  limitations  specified, 
applies  generally  to  the  elective  franchise,  prohibiting  the  denial  or  abridg- 
ment of  the  right  to  vote  on  account  of  race,  color,  or  previous  condition 
of  servitude,  whenever,  wherever,  or  however  such  right  is  sought  to  be 
exercised;  and  Rev.  St.  %%  5507,  5508,  which  were  enacted  as  a  part  of 
the  legislation  for  the  enforcement  of  such  amendment,  under  the  power 
conferred  on  congress  by  section  2  thereof,  are  not  limited  to  elections 
for  representatives  in  congress,  but  apply  equally  to  all  elections,  whether 
national,  state,  or  municipal. 

8L  Same— Constitutionalitt  of  Legislation. 

The  fifteenth  amendment  secures  to  citizens  of  the  United  States  the 
right  of  exemption  from  discrimination  in  the  exercise  of  the  elective 
franchise  on  account  of  race,  color,  or  previous  condition  of  servitude, 
which  right  congress  has  the  power  to  protect  by  appropriate  legislation, 
not  only  against  hostile  action  by  the  states,  but  also  against  outrage. 
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Tlolence,  or  combinations  on  the  part  of  indlvldiials,  Irrespeetlve  of  state 
laws;  and  Rev.  St.  §  5508,  providing  fOr  the  punishment  of  conspiracies  to 
injure,  oppress,  threaten,  or  intimidate  any  citizen  in  the  free  exercise 
or  enjoyment  of  "any  right  or  privilege  secured  by  the  constitution  or 
laws  of  the  United  States,"  is  within  such  power,  as  applied  to  con- 
spiracies to  defeat  the  right  secured  by  such  amendment,  and  is  consti- 
tutional. 

ti  Same. 

"The  fifteenth  amendment  was  meant  to  guaranty  and  secure  to  the 
negro,  as  such,  the  same  right  to  vote  that  the  white  man,  as  such,  has; 
and,  under  the  power  conferred  upon  congress  to  enforce  the  same  by 
appropriate  legislation,  any  legislation  having  In  view,  the  sole  object  of 
protecting  that  right.  If  adapted  to  that  end,  and  not  otherwise  unconsti- 
tutional, Is  valid. 

4.  Same.    - 

Rev.  St.  §  5507,  providing  for  the  punishment  of  "every  person  who  pre- 
vents, hinders,  controls,  or  intimidates  another  from  exercising  the  right 
of  suflPrage,  to  whom  that  right  is  guarantied  by  the  fifteenth  amendment 
to  the  constitution  of  the  United  States,  by  means  of  bribery  or  threats," 
etc.,  being  limited  by  its  terms  to  the  protection  of  rights  guarantied  by 
the  fifteenth  amendment,  and  being  reasonably  adapted  to  that  end.  Is 
"appropriate  legislation"  for  the  enforcement  of  soch  article. 

8.  Samb^Bffbct  of  Fifteenth  Amendment. 

The  right  of  citizens  of  the  negro  race  to  vote  was  in  many  states 
derived  directly  from  the  fifteenth  amendment,  which  by  its  own  force 
alone  nullified  provisions  of  state  constitutions  excluding  them  from  such 
right  on  account  of  color;  and,  so  far  as  such  citizens  are  concerned,  the 
right,  however  originating,  is  guarantied  by  that  amendment  against  de- 
nial or  abridgment  on  account  of  their  race,  color,  or  previous  condition 
of  servitude! 

0L  Same— AppLiOABiiirrr  of  Statutes  to  State  Elections. 

Neither  the  fifteenth  amendment,  nor  the  statutes  enacted  for  Its  ^- 
forcement,  were  intended,  in  any  primary  sense,  to  protect  any  right  or 
Interest  of  the  United  States;  and  the  fact  that  the  national  government 
had  no  direct  interest  in  an  election  does  not  affect  the  applicability  • 
thereto  of  such  statutes,  or  constitute  a  defense  to  an  indictment  for  their 
violation  in  connection  with  such  election. 

7.  CniMiNAL  Law— Repeal  of  Portion  of  Statute— Effect. 

The  repeal  of  Rev.  St.  §  5506,  did  not  render  section  5507  Inetfective. 
because  of  the  provision  therein  that  the  penalties  for  Its  violation  shall 
be  "those  prescribed  in  the  preceding  section."  For  the  purposes  of  such 
reference,  the  penalties  so  prescribed  still  remain  unaffected  by  the  repeal 
of  the  section  as  such. 

8L  Indictment— Sufficienct— Conspiracy  to  Prevent   Colored   Men  from 
Voting. 

An  Indictment  is  sufficient,  under  Rev.  St  §  5508,  which  diarges  the 
defendants  with  conspiring  to  injure,  oppress,  threaten,  and  Intimidate 
certain  colored  men  in  the  exercise  of  their  right  to  vote,  to  which  they 
were  legally  entitled,  on  account  of  their  race  and  color,  and  need  not 
charge,  in  terms,  that  the  right  injured  was  the  right  not  to  be  discrim- 
inated against  on  account  of  race,  color,  or  previous  condition  of  servitude. 

9.  Criminal  Law— Jurisdiction— Federal  and  State  Courts. 

The  fact  that  an  act  constitutes  an  offense  under  the  statutes  of  a  state, 
Cognizable  only  in  the  state  courts,  does  not  deprive  a  federal  court  of 
Jurisdiction  to  entertain  a  prosecution  based  on  the  same  act,  where  II 
also  constitutes  an  offense  against  the  laws  of  the  United  States. 

These  are  prosecutions  by  the  United  States  for  violations  of  the 
statutes  enacted  to  enforce  the  fifteenth  constitntional  amendment 
On  demurrers  to  indictments.  ^ 
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B.  D.  Hill,  U.  S.  Atty.,  and  John  G.  Fitzpatrick,  ABst.  U.  S.  Attj. 

Strother  &  Gordon,  Swager  Sherley,  Isaac  T.  Woodson,  Samuel 
E.  Blackburn,  John  B.  O'Neal,  Bishop  &  Hendrick,  J.  B.  Morton, 
George  C.  Webb,  Maury  Kemper,  J,  H.  Mulligan,  O.  J.  Bronston, 
John  W.  Yerkes,  and  W.  Q.  Welch,  for  defendants. 

EVAire,  District  Judge.  The  indictment  in  the  first  of  the  cases 
named  is  for  a  violation  of  section  5507,  and  that  in  the  second  is 
for  a  violation  of  section  550S,  of  the  Revised  Statutes  of  the  Unit- 
ed States;  all  the  aggrieved  persons  being  men  of  color,  of  the 
African  race,  and  the  wrongs  committed  being  charged  to  have 
been  committed  on  account  of  that  fact  A  demurrer  has  been  in- 
terposed to  each  iudictment,  and,  as.  a  decision  in  both  cases  de- 
pends in  a  large  measure  upon  the  same  principles,  they  may  con- 
veniently be  disposed  of  in  one  opinion. 

When  the  statutory  provisions  referred  to  are  considered  solely 
with  reference  to  the  meaning  of  the  language  used,  and  with  re- 
gard to  the  general  purpose  to  be  accomplished,  we  find  that  con- 
gress intended  to  protect  the  right  of  suffrage,  and  to  prevent  its 
abridgment  or  denial,  by  prescribing:  First,  in  section  5507,  pun- 
ishment for  those  who,  by  means  of  bribery  or  certain  forms  of 
threats,  either  prevented,  hindered,  controlled,  or  intimidated  a  de- 
scribed class  of  persons  from  exercising  or  in  exercising  the  right 
of  suffrage,  namely,  those  persons,  but  only  those  persons,  to  whom 
that  right  was  guarantied  by  the  fifteenth  amendmeht  to  the  con- 
stitution; and,  second,  in  section  5508,  by  prescribing  punishment 
for  those  who  conspire  to  injure,  oppress,  threaten,  or  intimidate  any 
citizen  in  the  free  exercise  and  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  constitution  or  laws  of  the  United  States. 
There  would  be  some  hardihood  in  a  serious  contention  that  either 
of  the  objects  disclosed  by  this  analysis  of  the  sections  referred  to 
was,  per  se,  wrong,  or  fairly  subject  to  any  just  criticism.  On  the 
contrary,  those  objects  are  manifestly  just  and  commendable  in  the 
estimation  of  every  right-thinking  man.  When  we  go  further,  and 
consider  that  the  purpose,  in  some  important  respects,  was  to  as- 
sist in  guarding  the  right  to  vote  so  recently  given  by  the  nation 
itself  to  a  certain  class  of  its  citizens,  it  su^rgests  the  reflection  that 
free  and  fair  elections,  at  which  the  honest,  intelligent,  and  uncon- 
trolled choice  of  the  qualified  voters  of  the  community  shall  be  fair- 
ly ascertained  and  announced,  are  the  only  sure  foundations  of  free 
institutions,  and  the  only  real  guaranty  of  the  liberties  of  the  peo- 
ple. If  the  first  are  systematically  denied  or  prevented,  the  others 
may  be  sooner  or  later  overthrown.  True,  under  our  form  of  gov- 
ernment, the  state  authorities  must,  for  the  most  part,  enforce  and 
preserve  these  safeguards;  but  so  essential  to  our  happiness  are 
honest  and  free  elections,  that  if  the  federal  authorities,  acting 
within  their  proper  sphere,  can  in  any  way  help  to  secure  them,  they 
should  not  omit  or  neglect  to  do  so.  With  these  general  propositions 
before  us,  we  come  to  the  consideration  of  the  principal  objection 
raised  to  the  indictments,  to  wit,  that  congress  had  no  constitu- 
tional power  to  enact  the  legislation  referred  to;   and  we  proceed 
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to  its  inyestigation,  but,  with  tiie  exception  of  one  case  under  sec- 
tion 5507,  without  any  expreaa  adjudications  to  guide  us  upon  the 
exact  points  involved  in  these  cases. 

On  July  28,  1868,  the  secretary  of  state  proclaimed  that  the  four- 
teenth article  of  amendments  to  the  constitution  of  the  United  States 
had  been  ratified  by  three-fourths  of  the  states  of  the  Union.  The 
first  section  thereof  emphatically  declared  that  "all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside."  The  instantaneous  effect  of  this  was  to  make  all  the 
persons  described  in  the  first  section  citizens  alike  of  the  United  , 
States  and  of  the  states  wherein  they  lived.  It  required  no  legisla- 
tion by  congress  to  perfect  this  right.  The  amendment  itself,  of 
its  own  force,  achieved  the  object  This  much  being  accomplished, 
the  people  went  further,  and  the  momentous  result  was  that  on 
March  30,  1870,  by  a  similar  proclamation,  the  secretary  of  state  an- 
nounced the  ratification,  by  a  like  proportion  of  the  states,  of  the 
fifteenth  amendment  to  the  constitution,  which  is  as  follows: 

"Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shaU  not  be 
denied  or  abridged  by  the  United  States,  nor  by  any  state,  on  accoimt  of  race, 
color  or  previous  condition  of  servitude. 

"Sec.  2.  The  congress  shaU  have  power  to  enforce  this  artide  by  appropriate 
legislation.*' 

It  will  be  observed  that  the  prohibition  of  this  amendment  extends 
equally  to  the  denial  and  to  any  abridgment  of  the  right  to  vote  on 
account  of  race,  color,  etc.  It  must  be  admitted  that  this  amend- 
ment is,  and  was  intended  to  be,  the  great  charter  of  the  negro's 
right  to  vote.  It  is  the  fountain  source  from  whence  alone  it  sprung, 
and  which  alone  gave  it  vitality  in  many  of  the  states.  In  the  exer- 
cise of  the  powers  given  by  these  two  amendments,  congress  passed 
several  acts  which  were  deemed  by  it  appropriate;  but  in  the  cases 
before  us  we  are  concerned  only  with  the  provisions  of  the  act  en- 
titled "An  act  to  enforce  the  rights  of  citizens  of  the  United  States 
to  vote  in  certain  states  of  this  Union,  and  for  other  purposes," 
approved  May  31, 1870  (16  Stat.  140),  conmionly  called  the  "Enforce- 
ment Act,"  as  those  provisions  now  appear  in  the  Revised  Statutes. 
Certain  sections  of  this  celebrated  enactment  have  been  passed  upon 
by  the  supreme  court.  Some  of  them  have  been  repealed,  and  some 
of  them,  though  changed  in  form,  are  now  sections  2004,  5507,  5508, 
and  5509  of  the  Eevised  Statutes.  No  one  of  these  has  ever  been 
repealed  or  further  modified.  They  still  remain  parts  of  the  body 
of  the  laws  of  the  United  States,  and  are  in  full  vigor,  unless  they 
be  such  enactments  as  are  not  authorized  by  any  grant  to  the  con- 
gress of  power  to  pass  them. 

It  is  contended  for  the  accused  that  congress  has  no  power,  under 
the  constitution,  to  impose  penalties  upon  acts  done  at  an  election 
held  for  state  officers  only,  by  which  is  meant  an  election  for  officers 
of  the  state,  as  distinguished  from  presidential  electors  and  represen- 
tatives in  congress;  and  it  is  urged  that  this  court  has  no  jurisdic- 
tion in  the  cases  before  us,  because  it  plainly  appears  from  the  in- 
dictments that,  in  that  sense,  the  offenses  charged  were  alLpom- 
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mitted  at  an  election  at  whicli  only  state  ofScers  were  chosen.  It 
seems  to  the  court  that  this  argument  proceeds  upon  a  misappre- 
hension alike  of  the  statutes  themselves  and  of  the  charge  made 
against  the  accused.  They  are  charged  with  yiolating  the  laws  of 
the  United  States^  and  not  those  of  the  state.  These  laws  of  the 
United  States  are  not  intended  to  deal  with  elections  at  all,  in  any 
direct  or  proper  sense,— either  to  regulate,  control,  or  protect  them. 
What  the  statutes  which  are  to  be  construed  and  applied  in  these 
cases  are  designed  to  accomplish  is:  First,  by  section  5507,  to  pre- 
vent the  denial  or  the  abridgment  of  the  right  to  vote  of  certain  citi- 
zens (that  is  to  sayj  the  hindering,  controlling,  or  preventing  the 
exercise  of  the  right  of  suffrage,  by  means  of  bribery  or  intimidation, 
on  account  of  race,  color,  or  previous  condition  of  servitude);  and, 
second,  by  section  5508,  to  punish  every  conspiracy  to  intimidate 
certain  persons  in  the  exercise  of  the  right  to  vote  on  account  of 
race,  color,  etc.  These  statutes  relate,  not  to  the  election,  per  se, 
but  to  the  denial  or  abridgment  of  the  right  of  suffrage,  as  it  is 
secured  by  the  laws  of  the  United  States,  by  certain  means,  namely, 
by  bribery,  intimidation,  etc.,  for  certain  reasons,  namely,  on  ac- 
count of  race,  color,  etc.,  and  for  conspiracies  designed  to  defeat 
that  right.  Article  1,  §  4,  of  the  constitution  gives  congress  power 
to  enact  laws  regulating  the  time,  place,  and  manner  of  electing  rep- 
resentatives in  congress;  and  legislation  may  be  based  upon  that 
section,  in  which  event,  oiP  course,  a  statute  having  that  purpose  alone 
in  view  could  only  be  applied  when  representatives  were  elected. 
But  congress,  under  the  fifteenth  amendment,  may  also  legislate  to 
enforce  and  protect  the  rights  given  by  that  amendment,  in  which 
event  the  legislation  may  apply  to  any  occasion  when  the  act  is  com- 
mitted by  which  the  right  to  vote  is  denied  or  abridged  on  account 
of  race,  color,  or  previous  condition  of  servitude.  Overlooking  this 
distinction  will  lead  to  some  confusion  in  endeavoring  to  apply  the 
decisions  of  the  courts^  -The  idea  would  at  least  be  novel  that  the 
fifteenth  amendment  applied  only  to  congressional  elections. 

While,  as  we  have  shown,  congress  may,  under  article  1,  §  4,  pass 
laws  to  regulate  the  election  of  representatives  in  congress,  still, 
to  limit  the  right  of  congress  to  that  power  would  require  a  new 
reading  of  another  very  plainly  expressed  constitutional  provision. 
The  fifteenth  amendment,  within  the  sco^pe  of  its  purpose,  is  as  wide 
as  the  right  to  vote  itself.  It  expressly  and  unequivocally  prohibits 
the  denial  or  the  abridgment  of  the  right  to  vote  at  any  election 
whatever — national,  state,  or  municipal— on  account  of  race,  color, 
or  previous  condition  of  servitude.  Its  terms  are  general,  and  it 
is  as  admissible  to  exclude  all  elections  from  its  operation  as  it  is 
to  exclude  any.  Within  the  limitations  specified,  it  applies  to  the 
elective  franchise, — the  right  to  vote, — whenever,  wherever,  and  how- 
ever exercised  by  the  people.  It  is  apparent  and  undeniable  that 
the  nation  itself  determined  to  take  care  that  no  such  discrimination 
as  that  provided  against  should  be  made,  and  it  not  only  adopted 
the  amendment  to  prohibit  it,  but  authorized  the  congress  to  en- 
force the  prohibition  by  appropriate  legislation.  The  power  of  con- 
gress under  a  less  liberal  but  somewhat  similar  provision  was  clearly,, 
and  we  may  say  finally,  fixed  by  the  supreme  court  of  tiu^  United 
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States  when  it  approved  the  words  of  the  great  chief  justice  in  the 
case  of  McCulloch  v,  Maryland,  4  Wheat.  316,  4  L.  Ed.  679,  presently 
to  he  noticed.  As  we  hiave  seen,  part  of  this  legislation  remains 
upon  the  statute  books.  It  has  been  there  30  years  unrepealed. 
It  has  a  beneficial  purpose  behind  it,  namely,  the  enforcement  of  a 
provision  of  the  organic  law;  and  the  court  of  first  instance  would 
not  be  inclined  to  hold  it  invalid,  does  not  have  any  predisposition 
to  do  so,  and  should  not  in  any  event  do  it,  except  under  a  strong 
persuasion  that  it  certainly  violated  the  coi^stitution.  Indeed,  it 
may  be'admissible  to  apprehend  that,  if  this  legislation  is  swept  away 
by  judicial  action,  the  entire  fabric  so  carefully  builded  upon  the  fif- 
teenth amendment  may  disappear.  However,  the  question  should 
be  most  carefully  ezanuned,  because  of  its  great  importance,  not 
only  to  the  public  generally,  but  to  the  defendants  particularly.  For 
that  reason  we  have  bestowed  upon  it  the  most  painstaking  consid- 
eration. We  have  already  noticed  generally  the  language  of  the 
statutes  under  which  these  indictments  were  found,  and  have  pointed 
out  the  intention  thereby  at  least  to  attempt  to  guard  the  rights 
of  a  certain  class  of  citizens  to  vote  without  being  discriminated 
against  on  account  of  race,  color,  etc.,  and  have  to  some  extent  an- 
imadverted upon  the  importance  of  guarding  the  right  of  suffrage, 
and  the  free  exercise  thereof  by  all  who  are  entitled  to  vote;  and 
we  may  add  that  none  of  the  provisions  of  any  of  the  statutes  re- 
ferred to  in  any  possible  way  interfere  with  or  abridge  the  right 
of  any  citizen  to  vote  as  he  pleases.  The  purpose — probably  the  most 
obvious  purpose — of  the  legislation  is  to  safeguard  the  right  of  citi- 
zens to  the  extent  authorized  by  the  fifteenth  amendment.  In  doing 
this  it  interferes  with  the  rights  of  none.  It  simply  punishes  those 
who  unlawfully  interfere  witt  the  rights  of  others.  As  we  have  in- 
dicated, this  is,  to  say  the  least,  a  laudable  design.  The  evident 
intention  being  to  enforce  and  preserve  the  rights  given  by  the  fif- 
teenth amendment,  it  still  remains  to  be  seen  whether  congress  has 
exercised  its  acknowledged  power  in  a  constitutional  and  effective 
manner.  The  courts  have  had  other  portions  of  the  act  under  con- 
sideration upon  several  notable  occasions,  the  most  conspicuous  in- 
stances of  which  we  will  notice  in  somewhat  chronological  order: 

The  case  of  U.  S.  v.  Cruikshank,  reported  in  25  Fed.  Oas.  707, 
1  Woods,  308,  was  decided  by  Mr.  Justice  Bradley,  sitting  in  the 
circuit  court.  Much  of  what  he  said  in  his  very  strong  opinion  is  in- 
structive, but,  as  the  case  turned  upon  sections  now  not  on  the  stat- 
ute books,  it  is  not  so  much  in  point  as  it  would  otherwise  have  been. 
That  case,  so  far  as  it  has  any  relevancy  to  these,  was  based  upon 
section  4  of  the  act  (later  found,  in  a  greatly  changed  form,  in  sec- 
tion 5506  of  the  Revised  Statutes),  and  which  has  been  repealed. 
Speaking  generally,  the  learned  justice  said  at  page  713,  25  Fed. 
Cas.,  and  page  324,  1  Woods: 

"I  am  Inclined  to  the  opinion  that  congress  has  the  power  to  secure  that 
right,  not  only  as  against  the  unfriendly  operation  of  state  laws,  but  against 
outrage,  violence,  and  combinations  on  the  part  of  individuals,  irrespective  of 
state  laws.    Such  was  the  opinion  of  congress  Itself  in  passing  the  law  at  a 
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time  when  many  of  Its  members  were  the  same  who  had  consulted  npon  the 
original  form  of  the  amendment  In  proposing  it  to  the  states.  And  as  snch  a 
construction  of  the  amendment  is  admissible,  and  the  question  is  one  at  least 
of  grave  doubt,  it  would  be  assuming  a  great  deal  for  the  court  to  decide 
the  law,  to  the  extent  indicated,  to  be  unconstitutional." 

This  part  of  the  opinion  will  be  found  very  important  further  along. 
.  On  page  715,  25  Fed.  Cas.,  and  page  329,  1  Woods,  the  justice  also 
said: 

**The  sixth  count  charges  a  conspiracy  to  prevent  and  hinder  certain  citizens 
of  the  United  States,  who  were  of  African  descent,  and  persons  of- color,  in 
the  exercise  and  enjoyment  of  their  right  to  vote  at  any  election  to  be  there- 
after held  in  the  state  of  Louisiana  or  in  the  parish  of  Grant,  knowing  they 
had  such  right  to  vote.  A  conspiracy  to  hinder  a  person  from  exercising  hla  ' 
right  to  vote  at  any  election  is  made  indictable  by  the  fourth  section  of  the 
enforcement  act;  also,  by  the  sixth  section,  read  in  connection  with  the  first. 
Over  the  general  subject  of  the  right  to  vote  in  the  states,  and  the  regulation 
of  Bald  right,  congress,  as  we  have  seen,  has  no  power  to  legislate.  The 
fifteenth  amendment  relates  only  to  discriminations  on  account  of  race,  color, 
and  previous  condition  of  servitude,  and,  as  we  have  before  shown,  is  a  pro- 
hibition against  the  making  of  such  discriminations.  The  law  on  which  this 
count  is  founded  is  not  confined  to  cases  of  discrimination  above  referred  to. 
It  is  general  and  universal  in  its  application.  Such  a  law  is  not  supported  by 
the  constitution.  The  charge  contained  in  the  count  does  not  describe  a  crim- 
inal oflfense  known  to  any  valid  and  constitutional  law  of  the  United  States. 
It  should  at  least  have  been  shown  that  the  conspiracy  was  entered  into  to 
deprive  the  injured  persons  of  their  right  to  vote  by  reason  of  their  race, 
color,  or  previous  condition  of  servitude.    This  count  I  also  regard  as  invalid.'* 

It  will  be  seen  that  the  court  held  that  the  sixth  count  in  the 
indictment,  which,  in  general  terms,  charged  a  conspiracy  to  hin- 
der certain  citizens  of  African  descent,  and  who  were  in  fact  per- 
sons of  color,  in  exercising  the  right  to  vote  at  any  election  in  Louisi- 
ana thereafter  to  be  held,  but  which  failed  to  show  that  the  con- 
spiracy was  entered  into  to  deprive  the  injured  persons  of  the  right 
to  vote  on  account  of  their  race  or  color  or  preyions  condition  of 
iservitude,  was  not  good,  so  that,  however  wide  the  range  of  the 
court's  observations,  the  real  question  decided  was  that  the  sixth 
count  was  insufficient  in  law  for  that  reason.  On  a  writ  of  error 
the  case  was  taken  before  the  supreme  court,  where  the  judgment 
was  affirmed.  From  the  report  of  the  case  in  92  IT.  8.  543,  23  K 
Ed.  588,  we  get  a  somewhat  clearer  idea  of  the  language  of  the 
'  sixth  count.  In  passing  upon  it  the  court  left  no  doubt  about  its 
position  at  that  time,  whether  the  Yarbrough  and  later  cases  indi- 
cated modifications  or  not.  At  pages  555,  556,  92  U.  S.,  and  page 
592,  23  L.  Ed.,  we  find  this  language: 

"In  U.  S.  V.  Reese,  92  U.  S.  214,  23  L.  Ed.  563,  we  hold  that  the  fifteenth 
amendment  has  invested  the  citizens  of  the  United  States  with  a  new  con- 
stitutional right,  which  is  exemption  from  discrimination  in  the  exercise  of 
the  elective  franchise  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. From  this  it  appears  that  the  right  of  sufTrage  is  not  a  necessary 
attribute  of  national  citizenship,  hut  that  exemption  from  discrimination  in 
the  exercise  of  that  right  on  account  of  race,  etc.,  is.  The  right  to  vote  in 
the  states  comes  from  the  states,  but  the  right  of  exemption  from  the  pro> 
hibited  discrimination  comes  from  the  United  States.  The  first  has  Lot  been 
granted  or  secured  by  the  constitution  of  the  United  States,  but  the  last  has 
been." 
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And  on  page  557,  92  U.  S.,  and  page  593,  23  L.  Ed.,  the  court  con 
tinnes: 

'^According  to  the  view  we  take  of  these  counts,  the  question  is  not  whether 
it  is  enough,  in  general,  to  describe  a  statutory  offense  in  the  language 
of  the  statute,  but  whether  the  offense  has  here  been  described  at  aU. 
The  statute  provides  for  the  punishment  of  those  who  conspire  *to  injure, 
oppress,  threaten,  or  intimidate  any  citizen,  with  Intent  to  prevent  or  hinder 
his  free  exercise  and  enjoyment  of  any  right  or  privilege  granted  or  secured 
to  him  by  the  constitution  or  laws  of  the  United  States.'  These  counts  in 
the  indictment  charge,  in  substance,  that  the  Intent  in  this  case  was  to  hinder 
and  prevent  these  citizens  in  the  free  exercise  and  enjoyment  of  'every,  each, 
aU,  and  singular,'  the  rights  granted  them  by  the  constitution,  etc.  There  is 
no  specification  of  any  particular  right.  The  language  is  br6ad  enough  to 
cover  aU." 

It  is  important  to  bear  in  mind — First,  that  there  was  no  charge 
that  the  acts  done  were  done  on  account  of  the  race,  color,  or  pre- 
yions  condition  of  the  injured  persons;  and,  second,  that  what  the 
court  was  then  speaking  about  was  not  section  5  of  the  enforcement 
act,  nor  section  5507  of  the  Revised  Statutes,  which  took  its  place. 

At  the  same  term  at  which  the  Cruikshank  Case  was  decided,  the 
court  had  previously  passed  its  judgment  upon  the  case  of  U.  S. 
V.  Reese,  92  U.  S.  214,  23  L.  Ed.  5(53.  In  that  case  the  indictment 
was  likewise  based  upon  the  third  and  fourth  sections  of  the  en- 
forcement act,  and  not  upon  the  fifth,  which  is  now  invoked  by  the 
United  States.  The  fourth  section,  as  originally  enacted,  as  already 
shown,  was  commuted,  with  most  important  modifications,  into 
section  5506  of  the  Revised  Statutes,  which  was  repealed  by  the 
act  of  February  8,  1894  (28  Stat.  36),  when  the  sections  now  under 
consideration  were  not  touched.  Under  then  existing  circumstan- 
ces, this  was  quite  significant.  The  ground  upon  which  section 
4  was  held  in  the  Reese  Case  to  be  ineffectual  was  (as  is  sufficiently 
shown  in  our  extracts  from  the  opinion  in  the  Cruikshank  Case, 
where  they  were  also  stated,  and  in  a  quotation  from  the  opinion 
in  tiie  Reese  Case,  presently  to  be  made)  that  it  applied,  in  general 
terms,  to  all  voters,  instead  of  being  confined  to  the  colored  man  and 
his  rights  under  the  fifteenth  amendment  For  this  reason,  and 
because  the  court  was  thereby  rendered  unable  to  separate  its  con- 
stitutional application  from  its  unconstitutional,  the  whole  section 
was  condemned.  Up  to  this  point  the  supreme  court  had  never 
expressed  itself  upon  what  are  now  sections  2004,  5607,  5508,  and 
5509  of  the  Revised  Statutes;  but  in  U.  S.  v.  Harris,  106  U.  S.,  at 
page  637,  1  Sup.  Ct.,  at  page  607,  and  27  L.  Ed.,  at  page  293,  the 
court  did  incidentally  allude  to  the  subject  of  at  least  one  of  them, 
and  said: 

**The  right  guarantied  by  the  fifteenth  amendment  is  protected  by  other 
legislation  of  congress,  namely,  by  sections  4  and  5  of  the  act  of  May  31, 
1870,  c.  114,  and  now  embodied  in  sections  5506,  5507,  Rev.  St" 

A  similar  observation  was  made  by  Mr.  Justice  Woods  in  his 
opinion  in  the  case  of  Le  Grand  v.  U.  S.  (C.  C.)  12  Fed.  579,  in 
which  case  it  was  held  that  section  5519,  Rev.  St.,  had  no  reference 
to  rights  guarantied  by  the  fifteenth  amendment. 

The  weight  of  these  remarks  is  not  altogether  destroyed  by  in- 
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eluding  in  them  the  reference  to  section  5606,  becanse  the  modifica- 
tions of  section  4  of  the  act  of  1870,  in  the  opinion  of  the  court 
in  the  Fourth  circuit  in  the  case  of  U.  S.  v.  Munf  ord  (0.  0.)  16  Fed. 
223,  relieved  section  5506  from  the  objections  taken  to  the  fourth 
section  in  the  Beese  Case,  and  at  least  brought  the  legislation  with- 
in article  1,  §  4,  of  the  constitution.  See,  also,  the  very  interesting 
remarks  of  Judge  Hughes  in  the  case  of  U.  S.  v.  Belvin  (G.  C.)  46 
Fed.  382. 

Coming  now  to  a  consideration  of  what  has  been  determined 
respecting  the  sections  involved  upon  these  demurrers,  we  find  it 
different    Section  5508  is  in  this  language: 

"If  two  or  more  persons  conspire  to  Injure,  oppress,  tbreaten  or  intimidate 
any  citizen  in  the  free  exercise  or  enjoyment  of  any  riglit  or  privUege  secured 
by  the  constitution  or  laws  of  the  United  States,  or  because  of  his  having 
so  exercised  the  same;  or  If  two  or  more  persons  go  in  disguise  upon  the 
highway,  or  on  the  premises  of  another  with  Intent  to  prevent  or  hinder  his 
free  exercise  or  enjoyment  of  any  right  or  privilege  so  secured,  they  shaU  be 
punished,"  etc. 

In  Ex  parte  Yarbrough,  110  U.  a  661,  4  Sup.  Ot.  152,  28  L.  Ed. 
274,  the  constitutionality  of  this  section  was  directly  adjudicated, 
as  was  that  of  section  5520,  which  was  afterwards  repealed.  Yar- 
brough, having  been  convicted  upon  an  indictment  which  charged 
him  with  violations  of  those  sections,  applied  to  the  supreme  court 
for  a  writ  of  habeas  corpus  upon  the  ground  that  those  statutory 
provisions  were  unconstitutional.  The  writ  was  refused.  In  pass- 
ing upon  the  question  the  court,  through  Mr.  Justice  Miller,  said: 

"The  fifteenth  amendment  of  the  constitution,  by  its  limitation  on  the 
power  of  the  states  in  the  exercise  of  their  right  to  prescribe  the  qualifications 
of  voters  in  their  own  elections,  and  by  its  limitation  of  the  power  of  the 
United  States  over  that  subject,  clearly  shows  that  the  right  of  suffrage  was 
considered  to  be  of  supreme  importance  to  the  national  government,  and  was 
not  Intended  to  be  left  within  the  exclusive  control  of  the  states.  •  •  • 
While  it  is  quite  true,  as  was  said  by  this  court  in  T7.  S.  v.  Reese,  d2  U.  S. 
214,  23  L.  Ed.  563,  that  this  article  gives  no  affirmative  right  to  the  colored 
man  to  vote,  and  is  designed  primarily  to  prevent  discrimination  against  him 
whenever  the  right  to  vote  may  be  granted  to  others,  it  is  easy  to  see  that 
under  some  circumstances  it  may  operate  as  the  immediate  source  of  a  right 
to  vote.  In  all  cases  where  the  former  slaveholding  states  had  not  removed 
from  their  constitutions  the  words  *white  man,'  as  a  qualification  for  voting, 
this  provision  did,  in  effect,  confer  on  him  the  right  to  vote,  because^  l>eing 
paramount  to  the  state  law,  and  a  part  of  the  state  law,  it  annulled  the  dis- 
criminating word  'white,'  and  thus  left  him  in  the  enjoyment  of  the  same 
right  as  white  persons.  And  such  would  be  the  effect  of  any  future  consti- 
tutional provision  of  a  state  which  should  give  the  right  of  voting  exclusively 
to  white  people,  whether  they  be  men  or  women.  Neal  v.  Delaware,  103  U. 
S.  370,  26  L.  Ed.  567.  In  such  cases  this  fifteenth  article  of  amendment  does, 
proprio  vlgore,  substantially  confer  on  the  negro  the  right  to  vote,  and  con- 
gress has  the  power  to  protect  and  enforce  that  right. 

"In  the  case  of  T7.  S.  v.  Reese,  so  much  relied  on  by  counsel,  this  court  said 
m  regard  to  the  fifteenth  amendment  that:  'It  has  invested  the  citizens  of 
the  United  States  with  a  new  constitutional  right,  which  is  within  the  pro- 
tecting power  of  congress.  That  right  is  an  exemption  from  discrimination 
in  the  exercise  of  the  elective  franchise  on  account  of  race,  color,  or  previous 
condition  of  servitude.'  This  new  constitutional  right  was  mainly  designed 
for  citizens  of  African  descent.  The  principle,  however,  that  the  protection 
of  the  exercise  of  this  right  is  within  the  power  of  congress  is  as  necessary 
to  the  right  of  other  citizens  to  vote  as  to  the  colored  citizen,  ai|d  to  the 
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right  to  vote  In  general  as  to  the  light  to  be  protected  against  discrimination. 
The  exercise  of  the  right  in  both  instances  is  guarantied  by  the  constitution, 
and  should  be  kept  free  and  pure  by  congressional  enactments  whenever  that 
Is  necessary.  The  reference  to  cases  in  this  court  in  which  the  power  of 
coDgress  under  the  first  section  of  the  fourteenth  amendment  has  been  held 
to  relate  alone  to  acts  done  under  state  authority  can  afford  petitioners  nd 
aid  in  the  present  case;  for,  while  it  may  be  true  that  acts  which  are  mere 
invasions  of  private  rights,  which  acts  have  no  sanction  in  the  statutes  of 
a  state,  or  which  are  not  committed  by  any  one  exercising  its  authority,  are 
not  within  the  scope  of  that  amendment,  it  is  quite  a  different  matter  when 
congress  undertakes  to  protect  the  citizen  in  the  exercise  of  rights  conferred 
by  the  constitution  of  the  United  States,  essential  to  the  healthy  organization 
of  the  government  itself." 

And  on  page  667,  110  U.  S.,  page  160,  4  Sup.  Ct.,  and  page  279, 
28  L.  Ed.,  tiiie  court  continues: 

**If  the  recurrence  of  such  acts  as  these  prisoners  stand  convicted  of  are  too 
common  in  one  quarter  of  the  country,  and  give  omen  of  danger  from  lawless 
violence,  the  free  use  of  money  in  elections,  arising  from  the  vast  growth  of 
recent  wealth  in  other  quarters,  presents  equal  cause  for  anxiety.  If  the  gov- 
ernment of  the  United  States  has  within  its  constitutional  domain  no  authority 
to  provide  against  these  evils,  if  the  very  sources  of  power  may  be  poisoned 
by  corruption  or  controlled  by  violence  and  outrage,  without  legal  restraint, 
then,  indeed,  is  the  country  in  danger,  and  its  best  powers,  its  highest  pur- 
poses, the  hopes  which  it  inspires,  and  the  love  which  enshrines  it,  are  at  the 
mercy  of  the  combinations  of  those  who  respect  no  right  but  brute  force,  on 
the  one  hand,  and  unprincipled  corruptlonists,  on  the  other." 

Again,  in  Logan  v.  U.  S.,  144  U.  S.  263,  12  Sup.  Ct  617,  36  L.  Ed. 
429,  the  constitutionality  of  sections  5508  and  5509  was  directly 
adjudicated.  Mr.  Justice  Gray,  after  reviewing  all  the  cases  in  stat- 
ing the  opinion  of  the  court,  and  while  distinguishing  the  facts 
of  that  case  from  others,  on  pages  293  and  294,  144  U.  S.,  page 
626,  12  Sup.  Ct,  and  page  439,  36  L.  Ed.,  said: 

"The  whole  scope  and  effect  of  this  series  of  decisions  is  that,  while  certain 
fundamental  rights,  recognized  and  declared,  but  not  granted  or  created,  in 
some  of  the  amendments  to  the  constitution,  are  thereby  guarantied  only 
against  violation  or  abridgment  by  the  United  States  or  by  the  states,  as  the 
case  may  be,  and  cannot,  therefore,  be  afQrmatlvely  enforced  by  congress 
against  unlawful  acts  of  individuals,  yet  that  every  right  created  by,  arising 
under,  or  dependent  upon  the  constitution  of  the  United  States  may  be  pro- 
tected and  enforced  by  congress  by  such  means  and  in  such  manner  as  con- 
gress, in  the  exercise  of  the  correlative  duty  of  protection,  or  of  the  legis- 
lative powers  conferred  upon  it  by  the  constitution  may,  in  its  discretion, 
deem  most  eligible  and  best  adapted  to  attain  the  object  Among  the  par- 
ticular rights  which  this  court,  as  we  have  seen,  has  adjudged  to  be  secured, 
expressly  or  by  implication,  by  the  constitution  and  laws  of  the  United 
States,  and  to  be  within  section  5508  of  the  Revised  Statutes,  providing  for 
the  punishment  of  conspiracies  by  individuals  to  oppress  or  injure  citizens  in 
the  free  exercise  and  enjoyment  of  rights  so  secured,  are  the  political  right 
of  a  voter  to  be  protected  from  violence  while  exercising  his  right  of  suffrage 
under  the  laws  of  the  United  States,  and  the  private  right  of  a  citizen,  hav- 
ing made  a  homestead  entry,  to  be  protected  from  interference  while  remain- 
ing in  the  possession  of  the  land  for  the  time  of  occupancy  which  congress 
has  enacted  shall  entitle  him  to  a  patent." 

The  section  was  also  held  constitutional  in  the  case  of  In  re 
Quarles,  158  U.  S.  535, 15  Sup.  Ot.  959,  39  L.  Ed.  1080. 

But  these  cases  do  not  quite  reach  the  exact  point  under  con- 
fiideration,  however  clearly  they  establish  the  general  proposition 
99  p.-^i 
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that  section  5508  is  coustitational.  It  becomes  necessary,  there- 
fore, to  go  further.  In  doing  so,  we  And  that  the  able  statesmen 
in  congress  who  were  endeavoring  to  legislate  to  carry  into  effect 
the  fifteenth  amendment  framed,  and  congress  passed,  what  is  now 
section  2004  of  the  Revised  Statutes,  as  follows: 

"All  citizens  of  the  United  States  who  are  otherwise  qualified  by  law  to 
vote  at  any  election  by  the  people  In  any  state,  territory,  district,  county,  city, 
parish,  township,  school  district,  municipality,  or  other  territorial  subdivision, 
shall  be  entitled  and  allowed  to  vote  at  all  such  elections,  without  dlstincticm 
of  race,  color,  or  previous  condition  of  servitude;  any  constitution,  law,  cus- 
tom, usage,  or  regulation  of  any  state  or  territory,  or  by  or  under  Its  author- 
ity, to  the  contrary  notwithstanding." 

We  think  this  is  appropriate  legislation,  that  it  is  within  the  con- 
stitutional power  of  congress,  that  it  is  adapted  to  the  end  in  view, 
and  that  it  must  be  read  in  connection  with  section  5508. 

It  is  urged  with  much  zeal  in  respect  to  both  indictments  that 
the  many  adjudged  cases  which  hold  that  the  fourteenth  amendment 
operates  only  as  an  inhibition  upon  the  states,  and  not  individuals, 
in  respect  to  the  matters  therein  embraced,  must  control  the  con- 
struction of  the  fifteenth  amendment,  also,  upon  the  same  grounds. 
The  court  does  not  yield  to  this  view,  but  accepts  that  of  Justice 
Bradley  in  passing  upon  the  Cruikshank  Case  at  the  circuit  in  the 
language  previously  quoted.  And  in  the  Beese  Case,  92  U.  S.  218, 
23  L.  Ed.  565,  the  court,  after  saying  that  article  1,  §  4,  was  not  un- 
der consideration,  used  this  significant  language: 

"It  has  not  been  contended,  nor  can  It  be,  that  the  amendment  confers 
authority  to  impose  penalties  for  every  wrongful  refusal  to  receive  the  vote 
of  a  qufiUifled  elector  at  state  elections.  It  is  only  when  the  wrongful  refusal 
at  such  an  election  Is  because  of  race,  color,  or  previous  condition  of  servitude 
that  congress  can  interfere  and  provide  for  its  punishment.  If,  therefore,  the 
third  and  fourth  secticms  of  the  act  are  beyond  that  Umit,  they  are  unau- 
thorized." 

These  considerations  appear  to  us  to  be  decisive  of  the  demurrer 
in  that  one  of  the  cases  now  before  us  in  which  the  indictment  is 
based  upon  section  5508.  Indeed,  as  it  cannot  be  doubted  that  the 
right  of  the  colored  man  to  vote  is  "secured"  by  the  constitution  of 
the  United  States,  in  the  sense  of  that  word  as  used  in  that  sec- 
tion, and  especially  when  it  is  construed  in  connection  with  section 
2004,  the  question  is  no  longer  open  to  argument.  If  that  right  is 
not  "secured"  in  that  way,  it  rests  upon  no  security  whatever. 

We  now  come  to  section  5507,  upon  which  the  other  indictment  is 
based,  and  which  is  in  this  language: 

"Every  person  who  prevents,  hinders,  controls  or  intimidates  another  from 
exercising  or  in  exercising  the  right  of  sufiFrage,  to  whom  that  right  Is  guaran- 
teed by  the  fifteenth  amendment  to  the  constitution  of  the  United  States,  by 
means  of  bribery  or  threats  of  depriving  such  person  of  employment  or  occupa- 
tion, or  of  ejecting  such  person  from  a  rented  house,  lands,  or  other  property, 
or  by  threats  of  refusing  to  renew  leases  or  contracts  for  labor,  or  by  threats  of 
violence  to  himself  or  family,  shall  be  punished  as  provided  in  the  preceding 
section." 

Is  this  "appropriate"  legislation,  and  within  the  power  of  con- 
gress, under  section  2  of  the  fifteenth  amendment?  We  think  jbl 
test  has  been  established  for  our  guidance  in  reaching  a  cpa^clusion 
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upon  that  question.  The  constitution  had  granted  congress  power 
to  pass  all  laws  "necessary  and  proper''  to  carry  into  effect  the  other 
powers  given  by  that  instrument.  It  will  be  admitted  that  the 
words  "necessary  and  proper"  are  stronger  than  the  word  "appro- 
priate," as  used  in  the  section  just  referred  to.  Yet  Chief  Justice 
Marshall  said: 

''We  admit,  as  aU  must  admit,  tbat  the  powers  of  the  government  are  lim- 
ited, and  that  its  limits  are  not  to  be  transcended.  But  we  think  the  sound 
constnictlon  of  the  constitution  must  allo^  to  the  national  legislature  that  dis* 
cretlon  with  respect  to  the  means  by  which  the  powers  It  confers  are  to  be 
carried  into  execution  which  wlU  enable  that  body  to  perform  the  high 
duties  assigned  to  It  in  the  manner  most  beneficial  to  the  people.  Let  the 
end  be  legitimate,  let  it  be  within  the  scope  of  the  constitution,  and  aU  means 
which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and  spirit  of  the  constitution,  are  con- 
stitutional."   McCuUoch  V.  Maryland,  4  Wheat  421,  4  L.  Ed.  605. 

Tested  by  this  rule,  we  are  now  to  determine  whether  congress  had 
the  constitutional  power  to  enact  this  particular  legislation  which 
it  deemed  appropriate  to  enforce  the  amendment.  Of  course,  it  can- 
not be  said  that  the  decision  of  congress  in  the  premises  is  neces- 
sarily final,  and  for  that  reason  I  have  endeavored  to  find  the  test 
by  which  the  matter  was  to  be  judged.  If  it  is  not  found  in  4 
Wheat.,  4  L.  Ed.,  and  in  the  cases  which  follow  that  authority,  and 
which  are  collected  in  1  Notes  on  U.  8.  Reports,  872  et  sdj.,  it  can- 
not be  found  at  all.  We  are  clearly  of  opinion  that  the  rule  is  ap- 
plicable to  this  case,  and  that  it  must  be  followed.  The  plain  and 
manifest  intention  of  congress,  as  avowed  and  expressed  in  sections 
2004  and  5507,  was  to  prevent,  by  the  means  therein  indicated,  any 
abridgment  of  the  free  exercise  of  the  right  to  vote  guarantied  by 
the  fifteenth  amendment  by  means  of  bribery,  threats,  or  intimida- 
tion. That  was  the  sole  intention.  There  was  no  other.  The  end 
was  legitimate.  The  purpose  was  within  the  scope  of  the  fifteenth 
amendment.  The  means  are  plainly  adapted  to  that  end,  and  are 
not  prohibited,  but  consist  with  the  letter  and  spirit  of  that  amend- 
ment 

Possibly  we  may  get  additional  light  upon  the  question  by  going 
back  somewhat,  and  viewing  it  from  another  standpoint.  Section 
4  of  the  act  of  1870,  and  which  was  considered  in  the  Beese  Case, 
is  as  follows: 

"That  if  any  person,  by  force,  bribery,  threats,  intimidation,  or  other  un- 
lawful means,  shall  hinder,  delay,  prevent,  or  obstruct,  or  shall  combine  and 
confederate  with  others  to  hinder,  delay,  prevent,  or  obstruct,  any  citizen  from 
doing  any  act  required  to  be  done  to  qualify  him  to  vote  or  from  voting  at  any 
election  as  aforesaid,  such  person  shaJl,  for  every  such  offense,  forfeit  and 
pay  the  sum  of  five  hundred  dollars  to  the  person  aggrieved  thereby,  to  be 
recovered  by  an  action  on  the  case  with  full  costs,  and  such  allowances  for 
counsel  fees  as  the  court  shall  deem  just,  and  shall  also  for  every  such  offense 
be  guilty  of  a  misdemeanor,  and  shaU  on  conviction  thereof  be  fined,'*  etc. 

In  direct  reference  to  this  language  the  supreme  court  said  (92  U. 
S.  220,  221,  23  L.  Ed.  565,  566): 

"But  when  we  go  beyond  the  third  section,  and  read  the  fourth,  we  find 
there  no  words  of  limitation,  or  reference,  even,  that  can  be  construed  as 
manifesting  any  intention  to  confine  its  provisions  to  the  terms  of  the  fifteenth 
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amendment  That  section  has  for  Its  object  the  punishment  of  an  persona 
who,  bj  force,  bribery,  etc.,  hinder,  delay,  etc.,  any  person  from  qnallfying  or 
voting.  In  view  of  all  these  facts,  we  feel  compelled  to  say  that,  in  oar 
opinion,  the  language  of  the  third  and  fourth  sections  does  not  confine  their 
operation  to  unlawful  discrimination  on  account  of  race,  etc.  If  congress  had 
the  power  to  provide  generally  for  the  puxiishment  of  those  who  unlawfully 
interfere  to  prevent  the  exercise  of  the  elective  franchise,  without  regard  to 
such  discrimination,  the  language  of  these  sections  would  be  broad  enough 
for  that  purpose.  It  remains  now  to  consider  whether  a  statute  so  general 
as  this  in  its  provisions  can  be  made  available  for  the  punishment  of  those 
who  may  be  guilty  of  unlawful  discrimination  against  citizens  of  the  United 
States,  while  exercising  the  elective  franchise,  on  account  of  their  race,  etc. 
There  is  no  attempt  in  the  sections  now  under  consideration  to  provide 
specifically  for  such  an  offense.  If  the  case  is  provided  for  at  all,  it  is 
because  It  comes  under  the  general  prohibition  against  any  wrongful  act  or 
imlawful  obstruction  in  this  particular.  We  are  therefore  directly  called  upon 
to  decide  whether  a  penal  statute  enacted  by  congress,  with  Its  limited  powers, 
which  is  in  general  language  broad  enough  to  cover  wrongful  acts  without  as 
well  as  within  the  constitutional  Jurisdiction,  can  be  limited  by  Judicial  con* 
stmctlon  so  as  to  make  it  operate  only  on  that  which  congress  may  rightfully 
prohibit  and  punish.  For  this  purpose  we  must  take  these  sections  of  the 
statute  as  they  are.  We  are  not  able  to  reject  a  part  which  is  unconstitu- 
tional, and  retain  the  remainder,  because  it  is  not  possible  to  separate  that 
which  is  unconstitutional,  if  there  be  any  such,  from  that  which  is  not  The 
proposed  effect  is  not  to  be  attained  by  striking  out  or  disregarding  words 
that  are  in  the  section,  but  by  inserting  those  that  are  not  now  there.  Each 
of  the  sections  must  stand  as  a  whole,  or  fall  altogether.  The  language  is 
plain.  Th^re  is  no  room  for  construction,  unless  it  be  as  to  the  effect  of  the 
constitution.  The  question  then  to  be  determined  is  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute,  so  as  to  make  it  specific,  when, 
as  expressed,  it  is  general  only.  It  would  certainly  be  dangerous  if  the  legis- 
lature could  set  a  net  large  enough  to  catch  all  possiUe  offenders,  and  leave 
it  to  the  courts  to  step  inside  and  say  who  could  be  rightfully  detained  and 
who  should  be  set  at  large.  This  would,  to  some  extent,  substitute  the  Judicial 
for  the  legislative  department  of  the  government  The  courts  enforce  the 
legislative  will  when  ascertained,  if  within  the  constitutional  grant  of  power. 
Within  its  legitimate  sphere,  congress  is  supreme  and  beyond  the  control  of 
the  courts;  but  if  it  steps  outside  of  its  constitutional  limitations,  and  at- 
tempts that  which  is  beyond  Us  reach,  the  courts  are  authorized  to,  and,  when 
called  upon  in  due  course  of  legal  proceedings,  must,  annul  its  encroachments 
upon  the  reserved  power  of  the  states  and  the  people.  To  limit  this  statute 
in  the  manner  now  asked  for  would  be  to  make  a  new  law,  not  to  enforce 
an  old  one.  This  is  no  part  of  our  duty.  We  must  therefore  decide  that 
congress  has  not  as  yet  provided  'appropriate  legislation'  for  the  punishment  of 
the  offense  charged  in  the  indictment." 

That  is  to  say,  congress  has  not  provided  for  that  case.  It  was, 
however,  by  no  means  intended  to  be  said  that  congress  had  not 
provided  for  the  punishment  of  the  very  different  offense  charged 
in  the  indictment  we  are  now  considering. 

When  we  turn  from  this  section  to  section  6507,  Rev.  St.,  we  find 
that  it  is  not  framed  in  such  general  terms  as  to  include  as  well 
offenses  which  may  be  constitutionally  provided  against  as  those 
which  may  not, — ^the  only  vice  which  led  to  the  condemnation  of 
section  4  of  the  act  of  1870.  On  the  contrary,  section  5507  is  so 
phrased  that  by  no  possibility  could  any  one  be  punished  except 
for  doing  such  an  act  as  would  deny  or  abridge  the  right  of  a 
colored  man  to  vote  freely  as  he  pleased.  The  reason  this  is  so  is 
that  this  section  is  expressly  limited  to  those  to  whom  that  right 
is  guarantied  by  the  fifteenth  amendment    The  language  of  tin^ 
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section  admits  of  no  construction  that  would  punish  the  obstructing 
of  a  white  man's  vote,  except  on  the  ground  of  race  or  color,  in 
which  event  (though  in  fact  it  is  inconceivable  in  our  social  con- 
dition) he  would  be  as  much  entitled  to  the  benefit  of  the  fifteenth 
amendment  as  the  negro  is  now.  At  all  events,  the  whole  scope 
of  section  5507  appears  plainly  to  be  within  the  intent  of  the  fif- 
teenth amendment,  and  to  have  the  purpose  to  make  section  20O4 
effective.  There  is  therefore  no  occasion  for  an  attempt,  as  there 
was  in  reference  to  section  4,  to  separate  what  was  within  the  power 
of  congress  from  what  was  not  The  effort  would  be  vain,  inas- 
much as  the  object  was  single.  This  conclusion  is  inevitable  when 
we  compare  the  two  sections  in  the  light  of  what  is  said  in  92  U. 
S.,  at  page  221,  and  23  L.  Ed.,  at  page  566,  as  copied  above;  and 
this  may  further  indicate  why  the  reasoning  of  the  Yarbrough  Case, 
and  not  that  in  the  Beese  Case,  controls  those  we  are  now  consider- 
ing. 

Undoubtedly  the  general  right  to  vote  existed  long  before  the 
adoption  of  the  fifteenth  amendment,  because  it  sprung  up  in  the  re- 
mote past  with  the  genesis  of  free  government  by  the  i>eople,  but, 
so  far  as  the  colored  man  is  concerned,,  the  right  not  only  originated, 
but  is  ''guarantied,"  by  that  amendment,  as  that  word  is  used  in 
section  5507;  that  is  to  say,  that  amendment  guaranties  that  that 
right  shall  not  be  denied  or  abridged  on  account  of  race,  color, 
or  previous  condition  of  servitude.  This  section  of  the  statute  was 
intended  to  enforce  and  protect  that  right  by  appropriate  legisla- 
tion which  may  extend  to  punishing  those  who  seek  to  deny  or 
abridge  it  upon  those  grounds.  Ex  parte  Yarbrough,  110  U.  S.  657, 
4  Sup.  Ct.  152,  28  L.  Ed.  274.  Section  4  and  other  sections  were 
held  to  be  unconstitutional  because  they  referred  to  the  right  of 
everj^body  to  vote,  and  were  not  confined  to  the  right  as  guarantied 
by  the  fifteenth  amendment  The  court  held  that  congress  did  not 
have  power  to  legislate  so  generally  on  the  subject  of  voters  and 
their  rights.  Neither  the  reasoning  nor  the  decisions  apply,  how- 
ever, Jo  cases  where,  by  the  express  provisions  of  the  statute,  the 
legislation  is  limited  to  cases  of  persons  whose  violated  rights  are 
guarantied  by  that  amendment  Sections  20O4  and  5507  are  so 
limited,  and  they  supplement  one  another.  Indeed,  it  is  diflBcult,  in 
Kentucky,  to  conceive  that  the  right  of  suffrage  was  not  directly  con- 
ferred upon  the  colored  man  by  the  fifteenth  amendment,  notwith- 
standing the  statement  to  the  contrary  in  the  Reese  Case.  The 
difSculty,  moreover,  is  increased  when  we  read  the  language  used 
by  Mr.  Justice  Harlan  in  delivering  the  opinion  of  the  court  in 
Neal  V.  Delaware,  103  U.  S.  388,  389,  26  L.  Ed.  567,  and  especially 
when  we  recur  to  the  remark  of  Mr.  Justice  Miller  in  the  Yarbrough 
Case,  110  U.  S.  665,  4  Sup.  Ct  159,  28  L.  Ed.  278,  where,  in  speaking 
of  states  in  whose  constitutions  the  word  "white"  remained,  he  said : 

"In  sucli  cases  this  fifteenth  article  of  amendment  does,  proprio  vlgore, 
substantially  confer  on  the  negro  the  right  to  vote,  and  congress  has  the 
power  to  protect  and  enforce  that  right." 

It  is  incontrovertibly  true  that  at  all  times  prior  to  September, 
1891,  and  to  the  constitution  then  adopted,  the  negro  was  exdjided 
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by  our  state  laws  from  the  right  to  vote.  From  1850  to  September, 
1891,  the  word  "white"  remained  in  that  provision  of  the  state  con- 
stitution which  fixed  the  qualifications  of  voters.  Yet  so  certainly 
did  the  fifteenth  amendment  confer  the  right  of  suffrage  upon 
the  negro,  that  in  Kentucky,  from  March,  1870,  forward,  he  voted 
precisely  as  the  white  man  did,  in  spite  of  the  state  constitution. 
To  say  the  very  least,  the  nation  indirectly  conferred  upon  the  negro 
the  right  to  vote,  by  directly  and  expressly  forbidding  that  that  right 
should  be  denied  or  abridged  on  account  of  race,  color,  or  previous 
condition  of  servitude,  and  it  gave  congress  the  power  to  protect 
and  guard  the  right  thus  bestowed.  Congress  plainly  exercised 
that  power  by  the  legislation  referred  to.  This  was  not  grudgingly 
done  by  the  American  people  or  by  congress.  It  was  done  as  a 
matter  of  supreme  national  concern,  and  to  meet  what  were  decided 
to  be  the  ends  of  national  justice.  The  courts  are  not  called  upon, 
in  the  interest  of  wrongdoing,  to  fritter  away  by  narrow  or  frivo- 
lous construction  the  safeguards  of  this  great  right  so  carefully 
bestowed.  That  congress,  in  enacting  remedial  criminal  legislation, 
is  not  hampered  by  the  narrow  limitations  contended  for,  is  shown 
by  what  is  so  admirably  expressed  by  Mr.  Justice  Miller  in  the 
Yarbrough  Case,  where,  on  pages  657,  658,  110  U.  S.,  page  155,  4 
Sup.  Ct,  and  page  276,  28  L.  Ed.,  he  says: 

"That  a  government  whose  essential  character  Is  republican,  whose  execu- 
tive head  and  legislative  body  are  both  elective,  whose  most  numerous  and 
powerful  branch  of  the  legislature  is  elected  by  the  people  directly,  has  no 
power  by  appropriate  laws  to  secure  this  election  from  the  Influence  of  vio- 
lence, of  corruption,  and  of  fraud,  is  a  proposition  so  startling  as  to  arrest 
attention  and  demand  the  gravest  consideration.  If  this  government  Is  any- 
thing more  than  a  mere  aggregation  of  delegated  agents  of  other  states  and 
governments,  each  of  which  is  superior  to  the  general  government,  it  must 
have  the  power  to  protect  the  elections  on  which  its  existence  depends  from 
violence  and  corruption.  If  it  has  not  this  power,  it  is  left  helpless  before  the 
two  great  natural  and  historical  enemies  of  all  republics, — open  violence  and 
insidious  corruption.  The  proposition  that  it  has  no  such  power  is  supported 
by  the  old  argument,  often  heard,  often  repeated,  and  in  this  court  never 
assented  to,  that,  when  a  question  of  the  power  of  congress  arises,  th^  advo- 
cate of  the  power  must  be  able  to  place  his  finger  on  words  which  expressly 
grant  it.  The  brief  of  counsel  before  us,  though  directed  to  the  authority  of 
that  body  to  pass  criminal  laws,  uses  the  same  language.  Because  there  Is 
no  express  power  to  provide  for  preventing  violence  exercised  on  the  voter 
as  a  means  of  controlling  his  vote,  no  such  law  can  be  enacted.  It  destroys 
at  one  blow,  in  construing  the  constitution  of  the  United  States,  the  doctrine 
universally  applied  to  aU  instruments  of  writing, — that  what  is  Implied  Is  aa 
much  a  part  of  the  instrument  as  what  is  expressed.  This  principle,  In  its 
application  to  the  constitution  of  the  United  States,  more  than  to  alnK>st  any 
other  writing,  is  a  necessity,  by  reason  of  the  Inherent  inability  to  put  into 
words  all  derivative  powers, — a  difficulty  which  the  instrument  Itself  recog- 
nizes by  conferring  on  congress  the  authority  to  pass  all  laws  necessary  and 
proper  to  carry  Into  execution  the  powers  expressly  granted,  and  aU  other 
powers  vested  in  the  government,  or  any  branch  of  it,  by  the  constitution. 
Article  1,  §  8,  cl.  18.  We  know  of  no  express  authority  to  pass  laws  to 
punish  theft  or  burglary  of  the  treasury  of  the  United  States.  Is  there,  there- 
fore, no  power  in  the  congress  to  protect  the  treasury  by  punishing  such 
.theft  and  burglary?  Are  the  mails  of  the  United  States  and  the  money  car- 
ried In  them  to  be  left  to  the  mercy  of  robbers  and  of  thieves  who  may 
handle  the  mall,  because  the  constitution  contains  no  express  words  of  power 
m  congress  to  enact  laws  for  the  punishment  of  those  offensest^The  pi4i»- 
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dple,  if  soand,  would  abolish  the  entire  crimhuU  jurisdictloii  of  the  conrts  of 
the  United  States,  and  the  laws  which  confer  that  jurisdiction.*' 

This  demonstrates  that  it  was  in  no  way  essential  to  use  the 
words  "race,  color,  op  previous  condition  of  servitude^"  in  order 
to  make  section  5507  constitutional.  It  being  obvious  from  the 
language  actually  employed  that  congress  thereby  meant  to  enforce 
the  fifteenth  amendment,  the  only  question  was,  is  the  plan  pro- 
vided by  this  section  an  appropriate  way  to  accomplish  the  result? 
That  it  is,  at  least,  adapted  to  that  end,  seems  clear.  All  that 
is  required  is  that  the  legislation  shall  come  within  the  scope  of 
the  power  to  enforce  the  amendment.  It  is  not  essential  that  the 
language  of  the  statute  shall  be  the  same  as  that  of  the  amendment. 
For  example,  the  statutes  of  the  United  States  make  the  act  of 
robbing  the  mails  a  criminal  offense.  There  is  not  a  word  in  the 
constitution  about  such  an  offense.  But  that  instrument  does  give 
congress  the  power  to  establish  post  offices  and  post  roads,  and  it 
does  authorize  congress  to  pass  all  laws  necessary  and  proper  to 
carry  that  power  into  effect  Punishment  for  robbing  the  mails 
is  indispensable  to  that  end.  But  an  indictment  need  not,  in  its 
averments,  reason  this  out.  The  courts  do  that.  U.  S.  v.  Arjona, 
120  U.  S.  488,  7  Sup.  Ct.  628,  30  L.  Ed.  728.  Other  cases  illustrative 
of  this  may  be  found  in  1  Notes  on  U.  S.  Beports,  872  et  seq.  In 
attempting  to  enforce  and  protect  the  colored  man's  right  to  vote, 
it  is  obvious  that  congress  was  utterly  powerless  to  pass  any  law 
that  could  operate  upon  states  as  such.  It  could  only  enforce  the 
rights  of  voters  as  given  by  the  fifteenth  amendment  by  punish- 
ing individuals  who  attempt  to  invade,  impair,  or  destroy  it.  U. 
S,  V.  Keese,  92  U.  S.  218,  23  L.  Ed.  563,  and  U.  S.  v.  Oruikshank, 
25  Fed.  Cas.  713.  If  congress  could  not  do  this,  if  section  2  of 
the  amendment  does  not  authorize  this,  then  that  section  was  a 
vain  thing,  for  in  no  other  general  manner  could  congress  appro- 
priately legislate  to  that  end.  We  adopt  the  language  of  Jlr.  Jus- 
tice Bradley  on  this  subject  in  the  Oruikshank  Case,  first  quoted 
above,  as  being  incontrovertibly  sound.  The  legislation  in  question 
was  designed  and  intended  to  protect  the  right  given  by  the  amend- 
ment, by  prescribing  punishments  for  attempts  upon  the  part  of 
individual  persons  to  deny  or  to  abridge  the  right  to  vote  as  guar- 
antied by  a  constitutional  amendment  which  forbade  any  abridg- 
ment. The  purpose  of  the  statute  being  such,  and  it  being  thus 
limited  in  scope,  the  question  of  its  mere  wisdom  or  efficiency  was 
exclusively  within  the  discretion  and  judgment  of  congress,  as  de- 
cided in  McCulloch  v.  Maryland,  and  many  succeeding  cases;  and 
there  appears  to  be  nothing  in  Williams  v.  Mississippi,  170  U.  S. 
213,  18  Sup.  Ct.  583,  which  has  any  contrary  bearing. 

It  is  insisted,  also,  upon  the  part  of  the  defendants,  that  the  of- 
fenses actually  charged  in  the  indictments  are  not  embraced  by  any 
proper  construction  of  the  statutes,  because:  First,  the  right  al- 
leged to  have  been  injured  was  not  one  which  was  **secured"  by 
any  law  of  the  United  States;  and,  second,  because  the  things  done, 
and  which  are  charged  to  be  offenses,  did  not  touch  any  right  or 
interest  of  the  United  States,  but  only  those  of  the  state  of  Ken-  j 
tucky,  and  hence  no  crime  was  conmiitted.    A  critical  inspection  of) QIC 
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the  statutes  and  of  the  indictments  leads  to  the  conclusion  diat 
these  objections,  while  plausible,  are  not  sound.  Neither  the  fif- 
teenth amendment,  nor  the  statute  to  enforce  it,  was  intended,  in 
any  primary  sense,  to  protect  any  interest  of  the  United  States. 
The  great  direct  and  fundamental  object  was  to  secure  for  the  colored 
man  an  equal  participation  with  the  white  man  in  the  inestimable 
individual  and  personal  privilege  of  voting  and  having  a  voice  in 
the  affairs  of  government,  and  what  we  have  already, said  sufOi- 
ciently  indicates  that  our  view  is  that  the  right  of  the  colored  man 
to  vote  is  ^'secured"  to  him. by  the  laws  of  the  United  States,  within 
the  sense  of  that  word  as  used  in  section  5508.  This  is  done  by 
the  amendment,  and  by  section  2004,  Bev.  St.,  passed  to  enforce  it. 
The  court  has  by  no  means  overlooked  the  opinion  of  Judge  Oresham 
in  the  case  of  U.  S.  v.  Amsden  (D.  G.)  6  Fed.  819,  which  held  sec- 
tion 5507  to  be' unconstitutional.  That  case  is  not  followed,  be- 
cause, in  our  judgment,  it  does  not  appear  to  have  been  ruled  ac- 
cording to  the  views  of  the  supreme  court,  either  in  the  Tarbrough 
Case  or  in  the  Reese  Case.  Indeed,  if  the  views  of  that  learned 
judge,  as  there  expressed,  are  to  prevail,  the  fifteenth  amendment  is 
far  less  important,  and  far  less  adapted  to  the  objects  its  framers 
had  in  view,  than  might  have  been  inferred  from  the  tremendous 
struggle  for  its  adoption,  and  the  matter  had  probably  as  well  have 
been  left  with  the  states  altogether.  Opposed  to  what  he  said,  it 
seems  to  us  that  the  phrase,  ^^to  whom  the  right  pf  suffrage  is  guar- 
anteed by  the  fifteenth  amendment,"  as  used  in  section  5507,  when 
properly  construed,  does  the  very  thing  which  he  thought  it  did 
not,  and  in  the  light,  especially,  of  the  Yarbrough  Case,  if  not,  in- 
deed, of  the  Beese  Case  itself,  entirely  exempts  that  section  from  the 
criticism  passed  upon  section  4  of  the  enforcement  act  by  the  court 
in  the  Beese  Case.  Differing  from  Judge  Gresham,  we  cannot  doubt 
tiliat  the  use  of  the  words,  ''to  whom  ihe  right  of  suffrage  is  guar- 
anteed by  the  fifteenth  amendment,"  in  section  5507,  shows  conclu- 
sively that  the  sole  intention  of  congress  was  to  enforce  and  pro- 
tect  the  right  of  the  colored  man  to  vote,  and  clearly  limits  the  legis- 
lation  to  that  legitimate  and  constitutional  end.  In  short,  it  seems 
to  us  that  the  general  conclusions  to  be  drawn  from  the  authori- 
ties are:  (1)  That  the  fifteenth  amendment  was  meant  to  guaranty 
and  secure  to  the  negro,  as  such,  the  same  right  to  vote  that  the 
white  man,  as  such,  has;  (2)  that  congress  has  the  power  by  legis- 
lation to  enforce  and  protect  that  right;  (3)  that  any  legislation 
having  that  sole  object  in  view,  if  adapted  to  that  end,  if  consistent 
with  that  object,  and  not  otherwise  forbidden  by  the  constitution, 
is  within  the  power  of  congress;  and  (4)  that  section  5507  comes 
within  these  principles,  and  is  a  valid  exercise  of  the  power  of  that 
body. 

The  right  of  the  colored  man  to  vote  had  its  only  source  in,  and 
is  most  certainly,  in  the  language  of  Justice  Gray  in  the  Logan 
Case,  144  U.  S.  263, 12  Sup.  Ct.  617,  36  L.  Ed.  429,  "dependent  upon,'' 
the  fifteenth  amendment,  which,  beyond  doubt,  not  only  created 
that  right  for  him,  but  which  at  the  same  time  gave  to  congress 
the  power,  and  morally,  iat  least,  imposed  upon  it  the  duty,  to  em- 
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force  and  protect  it  by  legislation.  Sections  2004,  5507,  5508,  and 
5509  may  not  by  any  means  be  entirely  adequate  for  the  purpose; 
but  they  are  an  that  is  left,  and  should  not  be  hastily  swept  away 
by  the  courts.  The  three  sections,  at  least,  which  are  now  before 
us  for  consideration,  appear  to  be  appropriate  and  valid.  The  su- 
preme court  in  several  cases,  as  we  have  seen,  having  refused,  upon 
the  clearest  principles,  to  declare  section  5508  unconstitutional, 
we  are  not  only  bound  by  that  ruling,  but  must  decline  to  hold 
that  section  5507  is  void,  because  it  seems  to  the  court  that  there 
are,  if  possible,  even  less  grounds  for  so  holding  than  there  might 
be  as  to  section  5508.  It  will  be  observed  that  section  5507  fixes 
the  penalties  for  the  offenses  therein  created,  by  providing  that 
they  shall  be  the  same  as  those  "prescribed  in  the  preceding  sec- 
tion.'' As  section  5506  was  repealed  by  the  act  of  1894,  it  is  con- 
tended that  there  is  no  punishment  Irft  for  the  offenses  named  in 
section  5507,  thereby  leaving  the  section  ineffectual.  It  must  be 
seen,  however,  that  the  real  intention  of  congress  in  the  .act  of 
1894  was  twofold,  viz.  (1)  to  repeal  section  5506;  and  (2)  not  to  re- 
peal section  5507.  But  the  contention  of  counsel,  if  sustained,  must 
lead  to  a  result  plainly  different  from  that  evidently  contemplated 
by  congress,  to  wit,  the  repeal  of  one,  and  the  emasculation  of.  the 
other.  The  difficulty  can  be  easily  removed  upon  a  just  principle 
of  construction  which  wiH  effectuate  both  of  the  objects  congress 
had  in  view,  by  holding  that  the  repeal  of  section  5506  in  no  wise 
obliterated  the  record  of  the  language  used  in  prescribing  the  penal- 
ties for  offenses  which  were  no  longer  to  be  such,  but  left  it  still 
known  and  ascertainable,  and  in  full  effect,  so  far  as  it  was,  by  ref- 
erence, made  a  part  of  section  5507,  and  necessary  for  its  construc- 
tion and  effectiveness.  As  to  the  mere  penalties  prescribed,  section 
5506  is,  and  always  was,  a  "part  of  section  5507,  aiid  to  that  extent 
and  for  that  purpose  is  not  repealed.  The  indictment  under  sec- 
tion 5508  charges  that  on  November  7,  1899,  a  general  election  for 
state  officers  within  the  state  of  Kentucky  was  held  under  and  in 
accordance  with  the  laws  of  said  state,  and  a  poll  was  then  and 
there  opened,  and  an  election  was  then  and  there  legally  had  and 
held,  in  each  voting  precinct  in  said  state,  in  each  of  which  said 
voting  precincts  persons  were  then  and  there  lawfully  voted  for  by 
the  legal  voters  therein  for  said  state  officers,  and  that  at  a  certain 
named  precinct  certain  named  persons,  and  divers  other  parties  to 
the  grand  jurors  aforesaid  unknown,  were  then  and  there,  as  the 
defendants  well  knew,  colored  men,  negroes,  men  of  African  descent, 
and  not  white  men,  male  citizens  of  the  United  States;  and,  as  the 
defendants  well  knew,  citizens  and  residents  of  said  voting  precinct, 
21  years  of  age,  and  had  been  citizens  and  residents  of  said  preciuct 
for  more  than  60  days,  and  of  said  county  in  which  said  precinct  is 
located  for  more  than  6  months,  and  of  the  said  state  for  more  than 
1  year,  next  preceding  said  election,  and  were  then  and  there,  as 
defendants  well  knew,  under  the  laws  of  the  United  States  and  the 
laws  of' the  state  of  Kentucky,  legally  entitled  to  vote  for  persons 
for  said  state  offices;  that  said  voters  at  the  time  and  place  afore- 
said presented  themselves  with  the  intention  and  for  the  purnope  of    ^ 
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voting,  and  demanded  of  the  officers  of  said  precinct  permission  to 
vote;  that  the  defendants,  knowing  all  of  the  aforesaid  facts,  did 
then  and  there  unlawfully,  knowingly,  and  feloniously  conspire,  con- 
federate, combine,  and  agree  together,  and  each  of  them  with  the 
other,  and  they  and  each  of  them  with  divers  other  parties  to  the 
grand  jurors  aforesaid  unknown,  to  injure,  oppress,  threaten,  and 
intimidate  said  voters,  on  account  of  their  race,  color,  and  previous 
condition  of  servitude,  in  the  free  exercise  and  enjoyment  of  a  right 
and  privilege  which  they  then  and  there  had,  and  which  was  then 
and  tiiiere  secured  to  them  by  the  constitution  and  laws  of  the  United 
States,  of  then  and  there  voting  for  persons  to  fill  offices  at  said 
precinct,  and  that  in  pursuance  of  said  conspiracy,  and  to  effect 
the  purpose  and  object  thereof,  the  defendants  then  and  there  unlaw- 
fully, willfully,  corruptly,  and  maliciously  injured,  oppressed,  threat- 
ened, intimidated,  and  prevented  the  said  voters  from  voting  in  said 
precinct  on  said  election  day.  It  is  contended  that  this  is  not  good, 
because  it  does  not  charge,  in  terms,  that  the  right  injured  is  ^'the 
right  liot  to  be  discriminated  against  on  account  of  race,"  etc.  That 
language,  however,  is  the  language  of  the  courts,  and  not  that  used 
either  in  the  amendment  or  in  sections  2004  or  5508, — ^a  fact  which 
the  contention  overlooks.  If  such  discrimination  be  in  substance 
and  effect  charged,  as  we  think  is  the  case  here,  it  is  sufficient,  al- 
though that  word  is  not  used  in  making  the  accusation.  Constru- 
ing the  constitutional  and  statutory  provisions  together,  the  indict- 
ment seems  to  be  good,  and  to  charge  that  the  accused  conspired 
to  injure  certain  colored  men  in  the  exercise  of  the  right  to  vote, 
who  were  otherwise  legally  qualified  to  do  so,  on  account  of  their 
race  and  color, — ^they  having  that  right  in  the  sense  that  it  is  "se- 
cured" to  them  by  the  amendment  and  section  referred  to, — which 
conspiracy  is  an  offense  against  the  United  States,  for  which  sec- 
tion 5508  fixes  the  penalty. 

Only  one  thing  remains  to  be  noticed.  It  is  urged  against  the 
indictment  under  section  5507  that  the  offense  charged  is  mere 
bribery  at  a  state  election,  and  that  the  state  courts  alone  have  ju- 
risdiction. This  contention  does  not  seem  to  be  very  material,  be- 
cause, while  doubtless  the  state  could  also  punish  such  an  offense, 
it  by  no  means  follows  that  the  national  government  may  not  do 
it  also,  in  proper  cases.  There  are  many  instances  where  the  same 
acts  are  offenses  against  the  laws  both  of  the  state  and  of  the  United 
States,  probably  the  most  conspicuous  example  of  which  is  the  of- 
fense of  passing  counterfeit  money.  Bribery  at  an  election  may 
be  made  an  offense  by  the  state,  and,  if  that  were  all  that  had  been 
done,  this  court  could  not  enforce  the  law.  But  in  attempting  to 
enforce  the  fifteenth  amendment;  and  to  prevent  the  abridgment  of 
the  right  to  vote  on  account  of  race  or  color,  congress  has  made  it 
an  offense  against  the  United -States  to  influence  or  control  the 
vote  of  a  colored  man  by  means  of  bribery.  Of  this  offense  thus 
created,  and  as  charged  in  the  indictment,  the  federal  courts  alone 
ha^e  jurisdiction.  For  these  reasons,  it  seems  to  the  court  that 
the  demurrers  and  motions  to  quash  should  be  overruled. 
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BBENNAN  et  aL  y.  EMBRY-BIBB'THATER  DRY-GOODS  CO. 

(Circuit  Court,  W*  D.  Mlasouri,  W.  D.    February  26,  1900.) 

1*  Corporations— Notice  to  Officer  or  Aobnt. 

Notice  given,  before  the  organization  of  a  corporation,  to  a  person  who 
aften^'ards  became  a  stockholder  and  officer  or  an  agent  of  the  corpora- 
tion, is  not  notice  to  the  corporation. 

Si  Trade-Marks— Notice— Effect  op  Registration. 

The  registration  of  a  trade-mark  in  the  patent  office  .doe»  not  affect 
those  not  engaged  In  commerce  with  foreign  nations  or  Indian  tribes  with 
notice  thereof. 

&  8ame— Infringement— Suit  for  Injunction. 

Defendant,  a  mercantile  corporation,  caused  to  be  placed  on  shoes  manu- 
factured for  its  trade  certain  words  and  a  symbol,  which  together  were 
claimed  by  complainants  as  a  trade-mark.  As  used  by  complainant,  there 
was  nothing  about  the  device  to  indicate  the  manufacturer  of  the  shoes, 
or  that  it  was  a  trade-mark,  and  defendant's  officers  were  not  aware  that 
it  was  so  used.  As  soon  as  they  learned  the  fact  they  ceased  to  have  it 
stamped  on  their  shoes,  and  at  the  time  suit  for  infringement  was  insti- 
tuted they  had  on  .hand  but  about  two  dozen  pairs  of  shoes  bearing  it, 
and  at  about  that  time  caused  It  to  be  erased  from  them.  Held  that,  under 
such  circumstances,  the  court  would  not  entertain  a  suit  for  an  injunction 
against  infringement,  it  being  clear  that  there  had  been  no  intentional 
violation  of  complainant's  rights,  and  that  none  was  threatened. 

4.  ttAMB— Descriptive  Words. 

A  trade-mark,  used  on  shoes,  and  consisting  of  the  words  **Steel  Shod" 
in  connection  with  a  symbol,  is  not  infringed  by  the  words  "Steel  Clad" 
alone,  stamped  on  shoes  having  the  soles  quilted  with  steel  wires;  such 
words  being  descriptive  merely,  and  not  subject  to  appropriation  as  a 
trade-mark. 

Suit  in  Equity  for  Infringement  of  a  Trade-Mark. 

Robert  Bach  McMaster  and  Clarence  Palmer,  for  complainants. 
John  L.  Peak,  for  defendant. 

PHILIPS,  District  Judge.  This  is  a  bill  of  complaint  to  enjoin  the 
defendant  from  the  use  of  the  complainants'  alleged  trade-mark,  and 
for  an  accounting.  The  words  claimed  as  a  trade-mark  symbol  are 
"Steel  Shod,"  used  in  connection  with  the  representation  of  an  anvil^ 
stamped  on  the  shank  of  shoes  manufactured  by  the  complainants 
since  1891.  In  considering  this  case,  regard  must  be  had  to  the  fact 
that  the  whole  allegations  of  the  bill  in  respect  of  the  alleged  in- 
fringement are  lodged  against  the  Emery-Bird-Thayer  Dry-Goods 
Company,  a  corporation  created  under  the  laws  of  the  state  of  Mis- 
souri. It  is,  therefore,  its  acts  and  conduct  which  are  the  subjects  of 
inquiry  and  determination.  The  evidence  shows  that  this  corpora- 
tion was  organized  in  November,  1895.  The  complainants  have  taken 
evidence  and  based  much  of  their  argument  touching  things  done  by 
the  co-partnership  firm  of  BuUene,  Moore,  Emery  &  Ck>.,  which  existed 
for  several  years  prior  to  January,  1895,  and  the  co-partnership  firm 
of  Emery,  Bird,  Thayer  &  Co.,  which  came  into  existence  perhaps  in 
January,  1895,  as  the  successors  of  BuUene,  Moore,  Emery  &  Co*. 
This  last  concern  went  out  of  existence  on  the  creation  of  said  cor- 
poration. As  the  corporation  is  a  distinct  legal  entity,  in  the  absence 
of  any  averment  in  the  bill  and  evidence  showing  a  devolution,4)f  the  j 
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right  upon  or  assumption  by  the  corporation  of  the  liabilitieB  and 
obligations  of  said  co-partnership  concerns,  any  act  done  or  liability 
incurred  by  such  concerns  could  not  bind  or  affect  this  defendant. 
Neither  does  the  bill  or  proof  show  any  such  assumption  or  liability 
by  this  defendant. 

It  appears  that  one  Robinson  had  been  in  the  employ  of  said  co- 
partnership firms  as  their  agent,  in  charge  of  their  shoe  department, 
in  a  department  store,  and  that  he  attended  to  making  ^  the  pur- 
chases of  shoes  for  them,  and  that  he  had  sustained  the  same  relation 
to  the  corporation  since  its  organization.  The  evidence  also  shows 
that  not  all  of  the  persons  who  composed  said  co-partnerships  are  di- 
rectors or  stockholders  in  the  defendant  corporation.  I  do  not  under- 
stand the  law  to  be  that  any  information  or  knowledge  which  said 
Robinson  may  have  acquired  in  his  capacity  as  agent  for  said  co-part- 
nerships is  imputable  to  the  defendant  corporation.  The  foundation  of 
the  doctrine  that  knowledge  of  the  agent  is  chargeable  to  the  principal 
rests  upon  the  proposition  that  such  knowledge  comes  to  him  while 
acting  within  the  line  of  his  agency  for  the  given  principal;  and,  as  it 
is  his  duty  to  advise  his  principal  of  facts  and  information  pertaining 
to  his  office  as  agent,  the  law  presumes  that  he  performs  this  duty, 
and  therefore  the  further  presumption  arises  that  his  principal  ob- 
tains such  information.  Story,  Ag.  par.  140;  Bank  v.  Lovitt,  114 
Mo.  525,  21  S.  W.  825.  With  the  dissolution  of  the  co-partnership, 
the  office  of  Robinson  as  its  agent  ceased.  When  the  corporation 
was  created  this  legal  entity  became  a  distinct  existence.  Any 
knowledge  or  notice  which  an  agent  may  have  received  while  acting 
for  another  party  or  association,  or  which  any  individual  member  of 
the  corporation  may  have  obtained  prior  to  the  constitution  of  the 
corporate  body,  most  certainly  would  not,  as  matter  of  law,  by  impli- 
cation, be  carried  over  and  imputed  to  the  corporation,  simply  be- 
cause one  or  more  of  the  members  of  a  previously  existing  concern 
may  have  become  officers  or  stockholders  of  the  corporation,  nor 
because  such  agent  afterwards  became  an  agent  for  the  corporation. 
Were  the  law  otherwise,  most  serious  and  unjust  consequences  might 
be  brought  upon  the  corporate  body.  "The  notice  must  be  given  to 
the  agent  while  the  agency  exists,  and  it  must  refer  to  business  which 
comes  within  the  scope  of  his  authority."  Anderson  v.  Volmer, 
83  Mo.  406.  See,  also,  National  Waterworks  Co.  v.  City  of  Kansas 
City  (C.  C.)  78  Fed.  434,  435. 

In  this  view  of  the  law,  what  are  the  facts  to  be  dealt  with  in 
this  ca^e?  The  last  sale  of  shoes  by  complainants  was  to  Ballene, 
Moore,  Emery  &  Co.  in  June,  1892,  more  than  three  years  before 
the  defendant  came  into  being;  and,  in  so  far  as  the  evidence  dis- 
closes, it  does  not  appear  that,  when  the  defendant  had  the  shoes 
in  question  made,  after  November,  1895,  and  up  to  December,  1896, 
it  knew  that  the  complainants  were  manufacturing  and  stamping 
such  shoes.  It  had  no  notice  that  the  complainants  were  using  or 
claiming  their  alleged  trade-mark.  On  the  contrary,  the  testimony 
on  behalf  of  the  defendant  shows  affirmatively  that  its  agent  in 
charge  of  the  shoe  department,  when  knowledge  came  to  him  in 
1891  and  1892,  assumed  and  believed  that  the  stamp  in  Question 
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on  the  bottom  of  complainant's  shoe  was  not  used  or  claimed  as  a 
trade-mark,  but  was  merely  descriptive  of  the  quality  and  character 
of  the  shoe.  No  constructive  notice  to  the  defendant  is  predicable 
of  the  fact  that  complainants  had  registered  such  symbol  or  device 
as  a  trade-mark  in  the  patent  office.  The  act  of  congress  of  July 
8,  1870,  providing  for  the  registration  of  trade-marks,  "is  void  for 
want  of  constitutional  authority,  inasmuch  as  it  was  so  framed 
that  its  provisions  are  applicable  to  all  commerce,  and  cannot  be  con- 
fined to  that  which  is  subject  to  the  control  of  congress."  Trade- 
Mark  Cases,  100  U.  S.  82,  25  L.  Ed.  550.  And  the  act  of  March  3, 
1881,  applies  only  to  "trade-marks  used  in  commerce  with  foreign 
nations,  and  with  the  Indian  tribes." 

The  shoe  marked  "Complainants'  Exhibit  March  28,  1898,"  as  the 
one  manufactured  by  them  after  the  defendant  began  business,  is 
unlike  the  shoe  bought  and  sold  by  the  defendant  Complainants' 
shoe  had  a  plain  black  sole  unquilted,  while  the  defendant's  had 
a  steel-quilted  sole  of  wires;  and  while  it  is  true  that  the  brand  on 
the  sole  of  defendant's  shoe,  with  the  words  "Steel  Shod"  above  the 
anvil,  stamped  on  the  shunk,  is  practically  the  same  as  that  of  the 
complainants,  the  defendant  had  stamped  beneath  the  anvil  in  large 
letters  the  initials  of  the  defendant  company,  **E.,  B.  T.  &  Co.,"  indi- 
cating that  it  was  defendant's  manufacture.  There  was  nothing 
about  the  symbol  on  complainants'  shoe  to  indicate  that  it  was  used 
as  a  trade-mark,  or  to  indicate  ownership  or  the  manufacturer  of 
the  shoe.  Not  until  .December,  1896,  did  the  agent,  Robinson,  learn 
that  the  complainants  claimed  the  words  "Steel  Shod"  as  a  trade- 
mark. Even  this  information  did  not  come  from  complainants,  but 
from  Rice  &  Hutchings,  of  Boston,  who  manufactured  shoes  for 
the  defendant.  Immediately  on  receipt  of  such  information,  Rob- 
inson wrote  to  Rice  &  Hutchings  to  the  effect  that  he  was  not  aware 
that  the  complainants  claimed  such  words  as  a  trade-mark,  and  to 
discontinue  the  use  thereof  in  the  manufacture  of  shoes  for  the  de- 
fendant. Thenceforth  the  defendant  had  not  another  shoe  made 
with  such  stamp  or  symbol. 

It  is  quite  clear,  from  defendant's  evidence,  that  there  was  never 
any  purpose  on  its  part  to  infringe  upon  the  complainants'  alleged 
trade-mark,  or  to  palm  off  its  goods  as  those  of  complainants'  make. 
This  suit  was  filed  in  March,  1897,  without  any  previous  complaint 
or  notice  from  complainants  to  defendant  that  they  made  claim  to  a 
trade-mark;  and  the  testimony  of  Mr.  Robinson,  the  agent,  and 
that  of  Mr.  Thayer,  defendant's  secretary '  and  treasurer,  the  only 
parties  representing  the  defendant  who  had  anything  to  do  with 
this  matter,  is  that  their  best  impression  is  that  at  the  time  the 
house  only  had  on  hand  a  dozen  or  two  of  the  shoes  manufactured 
for  them  by  Rice  &  Hutchings;  and  their  best  recollection  is  that 
before  this  suit  was  filed  the  house  had  erased  entirely  from  said 
shoes  said  words  and  the  impression  of  an  anvil,  which  erasure  is 
shown  by  an  exhibit  in  this  case.  Certainly  it  should  be  the  equity 
of  the  case  that  under  such  circumstances,  indicating  entire  absence 
of  any  purpose  on  defendant's  part  to  interfere  with  complainants' 
claimed  prescriptive  righti  that  any  reasonable  doubt  aa  tq  the 
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exact  time  when  this  erasing  was  done  should  be  resolved  in  the 
defendant's  favor.  But  suppose  it  were  conceded  that  this  erasure 
of  the  alleged  trade-mark  on  the  few  shoes  in  stock  was  near  to  or 
at  the  time  this  suit  was  filed;  should  the  court,  under  the  circum- 
stances of  this  case,  decree  an  injunction?  Should  the  valuable  time 
of  this  court,  pressed,  as  it  is,  with  multitudinous  causes  of  im- 
portance, pressing  for  hearing  and  judgment,  be  taken  up  with  prac- 
tically a  moot  question,  which,  as  far  as  the  court  is  able  to  per- 
ceive, can  have  no  other  object  than  to  enable  ithe  complainants 
to  get  an  adjudication  for  future  use?  While  it  is  to  be  concfeded 
that  a  party  having  an  established  trade-mark  may  sue  for  its  in- 
fringement without  first  notifying  the  infringer  to  desist,  yet,  when 
it  is  made  clear  that  before  any  suit  was  brought  the  alleged  in- 
fringer, on  the  first  intimation  of  the  infraction,  discontinued  the 
use,  and  did  everything  that  could  be  reasonably  required  to  remove 
even  the  appearance  of  the  use,  and  both  by  answer  to  the  bill  and 
at  the  hearing  its  counsel  proclaimed  that,  waiving  any  question 
as  to  whether  or  not  the  complainants  haye  a  trade-mark,  the  de- 
fendant had  ceased,  before  or  at  the  time  of  the  institution  of  the 
suit,  to  use  the  same,  that  they  had  no  purpose  to  continue  the  em- 
ployment of  the  symbol, — and. the  court  is  well  satisfied  that  such 
disclaimer  was  and  is  in  good  faith,  and  wiU  be  scrupulously  ad- 
hered to, — shall  the  court,  nevertheless,  grant  an  injunction,  and  put 
upon  such  defendant  the  costs?  For  myself,  I  am  unwilling  to  en- 
courage such  unnecessary  litigation,  and  think  that,  in  the  interest 
of  the  public  and  of  waiting  bona  fide  litigants,  the  court  ought  to 
discountenance  such  lawsuits.  As  said  in  Bass,  Batcliff  &  Oretton 
v.  Guggenheimer  (C.  C.)  69  Fed.  271: 

'It  is  a  sound  rule  for  the  prevention  of  unneceBsary  litigation,  and  to  en- 
courage parties  who  have  ignorantly  and  without  bad  faith  infringed  a  trade- 
mark to  promptly  desist,  without  suit,  upon  being  notified,  that  where  a  com- 
plainant had  already  obtained,  before  entering  suit,  by  prompt  acquiescence  of 
the  defendant,  all  that  an  injunction  could  give  him,  he  should  not  recover 
costs." 

If  it  be  said  that,  notwithstanding,  the  case  should  be  retained 
by  the  court  in  order  to  ascertain  and  assess  damages,  the  answer 
is  that  it  is  perfectly  clear  from  the  complainants'  evidence  in  this 
case  that  no  conceivable,  tangible  loss  has  ensued  by  reason  of  any 
act  of  the  defendant.  The  evidence  shows  that  the  complainants 
sold  all  the  shoes  which  they  made  up  to  the  capacity  of  their  factory 
in  1896  and  1897.  "In  1897  we  had  the  full  benefit  of  our  increased 
capacity,  and  then  we  did  a  good  deal  more,  f  232,000,"  which  was 
a  decided  increase  over  1895.  The  falling  off  in  1896  was,  as  the 
witness  concedes,  solely  attributable  to  the  delays  occasioned  in  the 
improvement  of  the  factory.  During  the  period  run  that  year, 
their  books  show  a  decided  increase  over  the  preceding  year.  It  is 
only  made  to  appear  from  the  evidence  that  one  man  called  at  de- 
fendant's store  for  a  "steel-shod"  shoe;  and  the  books  of  the  com- 
plainants, in  evidence,  show  that  beginning  with  1893,  and  up  to 
June  6,  1896,  the  sales  of  the  complainants  to  other  merchants  in 
Kansas  City  were  in  no  wise  affected  by  the  fact  that  BuUena 
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Moore  &  Emery  ceased  to  buy  from  the  complainants  after  June, 
1892.  Their  books  show  that  in  the  year  1891  they  sold  to  BuUene, 
Moore  &  Emery  f 79.50  worth  of  goods;  in  1892,  to  BuUene,  Moore 
&  Emery,  f436.50,  and  to  the  Doggett  Dry-Goods  Company  J112.50, 
aggregating  J549;  in  1893  they  sold  to  other  merchants  in  Kansas 
City  1661.40  worth;  in  1894,  ?1,013.85;  in  1895,  ?555.75;  and  up 
to  June,  1896  (the  year  in  which  their  factory  was  not  run  all  the 
time),  their  sales  amounted  to  f  538.45.  The  case  thus  presented  is 
damnum  absque  injuria. 

Impressed,  as  the  complainants  must  have  been,  in  view  of  the 
foregoing  facts,  with  the  slender  thread  upon  which  they  were  sus- 
pending a  lawsuit,  they  now  contend  that,  since  the  defendant  aban- 
doned the  use  of  their  exact  symbol,  it  resorted  to  a  device  so  simi- 
lar to  theirs  as  to  constitute  a  continuation  of  the  alleged  infringe- 
ment. It  should  be  a  sufficient  answer  to  this  suggestion  to  say 
that  no  such  issue  is  presented  by  the  bill.  The  tMng  complained 
of  solely  in  the  bill  is  the  use  of  the  alleged  trade-mark  of  the  com- 
plainants,— ^the  same,  or  substantially  the  same,  as  complainants', 
with  the  words,  "as  by  reference  to  defendant's  said  shoes  here  in 
court  to  be  produced  will  more  fuUy  appear."  The  shoes  thus  re- 
ferred to,  and  the  only  shoes  put  in  evidence,  are  those  above  referred 
to,  stamped  with  the  words  "Steel  Shod"  in  connection  with  the 
representation  of  an  anvil.  The  case  of  P.  Lorillard  Co.  v.  Peper, 
30  C.  C.  A.  496,  86  Fed.  956,  referred  to  in  counsel's  brief  aa  support- 
ing its  contention,  is  not  applicable.  That  case  having  been  tried  be- 
low by  me,  I  am  quite  familiar  with  the  state  of  the  pleadings  therein. 
In  that  case  between  the  time  of  filing  the  original  bill,  in  which  an 
injunction  was  denied,  and  the  filing  of  the  amended  bill,  on  which 
the  case  was  finally  tried,  the  defendant  had  abandoned  the  first 
simulated  trade-mark,  and  substituted  another,  which  fact  had  es- 
caped the  attention  of  the  complainant  up  to  tie  time  of  the  argu- 
ment and  final  hearing.  It  was  in  that  state  of  the  case  that  the 
complainant  insisted  that  the  change  made  did  not  destroy  the  simili- 
tude, and  therefore  it  was  a  continuing  infringement,  which  existed 
at  the  time  the  amended  bill  was  filed.  That  is  not  this  case.  Here 
the  change  was  made  after  the  suit  was  brought;  and,  even  if  the 
rule  contended  for  by  complainants'  counsel  could  be  applied  to  such 
a  situation  of  the  pleadings,  there  is  no  such  resemblance  between 
the  alleged  trade-mark  of  the  complainants  and  the  words  "Steel 
Clad,"  stamped  on  the  bottom  of  the  defendant's  present  shoe,  as 
would  entitle  the  complainants  to  relief  against  it.  The  evidence 
shows  that  since  the  suit  was  brought  the  defendant  has  had  its 
shoes  manufactured  with  the  words  "Steel  Clad"  stamped  on  the 
shank,  without  employing  the  representation  of  an  anvil,  which 
designates  the  complainants'  shoe.  Such  contention  excites  impa- 
tience. It  seems  to  the  court  to  carry  the  idea  of  a  trade-mark  be- 
yond precedent  or  any  reasonable  necessity. 

The  court  has  not  taken  upon  itself  the  burden  of  discussing  and 
determining  whether  or  not  the  complainants  could  appropriate 
to  their  exclusive  use  as  a  trade-mark  the  words  "Steel  Shod,"  used 
on  a  shoe  with  steel  in  the  composition  of  the  heel,  as  shown  by 
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complainants'  exhibit,  for  the  obyioas  reasons  hereinbefore  stated. 
But  when  counsel  go  further,  and  insist  that  the  words  stamped 
on  the  bottom  of  defendant's  shoe  now  in  use,  "Steel  Clad,''  quilted 
with  steel  wires  on  the  bottom,  with  prominent  steel  posts  in  the 
heel,  are  the  equivalent  of  their  stamp,  the  answer  is  that  no  one 
could  obtain  a  trade-mark  in  the  words  "Steel  Clad,"  even  if  other 
persons  had  employed  them  or  tlieir  equivalent.  In  the  first  place, 
no  trade-mark  is  predicable  of  words  which  are  merely  descriptive 
of  the  kind,  nature,  quality,  or  characteristics  of  the  goods  or  articles 
manufactured  or  sold.  This  is  especially  so  when  such  words  are 
not  intended  by  the  manufacturer  or  vendor  to  perform  any  other 
office  than  to  indicate  the  quality  or  character  of  the  article.  Mar- 
shall V.  Pinkham,  52  Wis.  578,  9  N.  W.  615;  In  re  Anderson's  Trade- 
Mark,  26  Ch.  Div.  409;  Street  v.  Bank,  30  Ch.  Div.  156;  Manu- 
facturing Co.  V.  Trainer,  101  U.  S.  51,  25  L.  Ed.  993;  Goodyear  India 
Eubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  598,  9  Sup. 
Ct.  166,  32  L.  Ed.  535;  Larrabee  v.  Lewis,  67  Ga.  561;  Van  Beil 
V.  Prescott,  82  N.  Y.  630;  Chemical  Co.  v.  Meyer,  139  U.  S.  540,  11 
Sup.  Ct.  625,  35  L.  Ed.  247.  '^o  principle  of  the  law  of  trade-marks 
is  more  familiar  than  that  which  denies  protection  to  any  word  or 
name  which  is  descriptive  of  the  qualities,  ingredients,  or  character- 
istics of  an  article  to  which  it  is  applied."  Bennett  v.  McKinley, 
65  Fed.  505,  13  C.  C.  A.  25.  'Words  belonging  to  the  conunon 
stock  of  words  may  not  be  exclusively  appropriated  as  a  .trade- 
mark." Clinton  Metallic  Paint  Co.  v.  New  York  Metallic  Paint  Co. 
(Sup.)  50  N.  Y.  Supp.  437;  Lament  v.  Leedy  (C.  C.)  88  Fed.  72.  What 
combination  of  words  is  more  common,  and  the  import  of  which 
is  more  universally  recognized,  than  the  words  "Steel  Clad"?  The 
dictionaries,  under  the  head  of  "Steel,"  say: 

"Steel  is  often  used  in  the  formation  of  compounds,  generally  of  obvious 
meaning,  as  steel-clad,  steel-girted,  steel-hardened,  steel-plated,  steel-pointed." 

Such  combined  words  are  of  the  most  obvious  meaning.  No  per- 
son, seeing  those  words  stamped  upon  the  sole  of  a  shoe,  like  that 
sold  by  the  defendant,  would  for  a  moment  imagine  that  they  were 
a  mere  arbitrary  symbol,  indicating  a  trade-mark  or  ownership; 
but  the  purchaser  would  at  once  conclude  that  it  was  merely  de- 
scriptive of  the  quality  and  characteristics  of  a  shoe  with  quilted 
soles  and  prominent  steel  posts  in  the  heel,  indicative  of  strength 
and  durability.  Nor  is  it  conceivable  that  a  purchaser  of  conmion 
observation  and  common  sense  could  mistake  the  words,  plainly 
stamped,  "Steel  Clad,"  for  the  words  "Steel  Shod,"  and  especially 
when  the  latter  words  are  designated  and  pointed  out  by  the  ac- 
companiment of  an  anvil.  Nor  is.  there  any  evidence  in  this  case 
that  any  purchaser  was  deceived  into  purchasing  defendant's  shoe 
in  the  belief  that  it  was  of  the  complainants'  manufacture. 

If  the  complainants  can  maintain  that  "steel  clad"  is  similar  to 
"steel  shod,"  with  equal  reason  might  it  be  said  that  they  could  ex- 
clude the  use  of  the  words  "steel  girted,"  "steel  hearted,"  "steel 
plated,"  or  "steel  pointed,"  on  shoes.  The  combined  words  are  not 
the  same  in  sound  or  in  spelling.    Carried  to  its  logical  sequence, 
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therefore,  to  sustain  this  contention  of  complainants,  it  woald  re- 
sult that  the  complainants  have  acquired  a  complete  monopoly  in 
the  word  "steel,"  so  that  no  other  word  could  be  used  in  combina- 
tion therewith,  even  when  employed  merely  as  descriptive  words. 
It  would  result  in  holding  that,  if  the  defendant  were  to  have  manu- 
factured for  sale  a  shoe  with  a  composition  of  steel  worked  into 
the  toe,  he  could  not  stamp  on  the  bottom  of  the  shoe  the  words 
"Steel  Pointed";  or,  if  he  were  to  have  the  heel  of  the  shoe  plated 
with  steel,  he  could  not  stamp  his  shoe  with  the  words  "Steel  Heel." 
While  a  court  should  be  swift  to  prevent  the  pirating  of  one's  prop- 
erty as  a  trade-mark,  its  zeal  ought  not  to  go  to  the  extent  of  per- 
mitting one  tradesman  to  pirate  and  appropriate  to  himself  a  com- 
mon word  of  the  English  language,  such  as  "steel,"  so  as  to  prevent 
its  use  in  connection  with  any  other  word  by  any  other  person; 
otherwise,  one  tradesman  might  appropriate  to  himself  as  a  trade- 
mark the  whole  English  language. 
The  injunction  is  refused,  each  party  to  pay  its  own  costs. 


MORRIN  v.  LAWLOB. 

MOBRTN  et  aL  v.  BDISON  ELECTRIC  ILLTTMINATING  CO.  OF 
BROOKLYN  (two  cases). 

(Clrcnlt  Court  of  Appeals,  Second  Circuit    January  24, 1900.) 

Nos.  8,  9,  and  10. 

1.  Patents— Anticipations— IiiPROVKMKNT  in  Steam  Genbratobs. 

The  Morrln  and  Scott  patent,  No.  309,727,  for  certain  Improvements  In 
steam  generators,  held  valid,  not  anticipated,  and  Infringed  as  to  dalm  2. 

2.  Same. 

The  Morrin  patent.  No.  463,307,  for  improvements  in  steam  generators, 
as  to  claim  1  was  anticipated  by  claim  2  of  the  Morrin  and  Scott  patent. 
No.  909,727;  claim  2  held  vaUd  and  infringed. 
a  Same— Sectional  Casinos  for  Steam  Gbnerator& 

The  Morrin  patent.  No.  4(S3,308,  for  Improvements  in  sectional  casings 
for  steam  generators,  held  valid,  not  anticipated,  and  infringed. 

VK^allace,  Circuit  Judge,  dissenting. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

These  three  bills  in  equity  were  brought  before  the  United  States  circuit 
court  for  the  Eastern  district  of  New  York,  the  respective  suits  being  based 
upon  the  infringement  of  different  letters  patent,  which  are,  respectively.  No. 
309,727,  dated  December  23,  1884,  and  Issued  to  Thomas  F.  Morrin  and  VK^alter 
W.  Scott,  No.  403,307,  dated  November  17,  1891,  issued  to  Thomas  F.  Morrin, 
each  of  said  patents  being  for  Improvements  in  steam  generators,  and  No. 
463,308,  dated  November  17,  1891,  Issued  to  said  Morrin  for  an  improved  sec- 
tional casing  for  steam  generators.  The  respective  suits  upon  these  patents 
are  known  as  Nos.  9,  10,  and  8.  The  circuit  court  issued  decrees  in  the  usual 
form  to  restrain  the  infringement  of  claim  2  of  the  first  patent,  claims  1  and 
2  of  the  second  patent,  and  all  the  claims  of  the  third  patent.  90  Fed.  285. 
Appeals  have  been  taken  by  the  respective  defendants  in  each  case,  and  the 
qnestions  arising  thereon  will  be  considered  In  one  opinion* 

Edwin  H.  Brown,  for  appellants. 

Arthur  v.  Briesen,  for  appellees.  ^^  ^ 
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Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judgea 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts).  The  invention 
of  the  first  two  patents  related  to  the  ^'class  of  steam  generators 
wherein  a  vertical  generator  shell,  provided  with  lateral  tubular 
branches,  is  arranged  within  a  furnace  shell,  provided  with  an  annu- 
lar grate."  The  boilers  which  have  been  constructed  under  the  va- 
rious patents  in  suit,  and  known  as  the  "Climax  Boilers,"  have  ob- 
tained a  deservedly  high  reputation,  which  has  been  mainly  owing 
to  the  fact  that  they  furnished  to  manufacturers  a  steam  boiler  to 
be  used  upon  a  small  ground  area,  with  an  amount  of  heating  sur- 
face above  that  which  existed  in  pre-existing  boilers.  This  result 
was  due  to  the  improvement  described  in  claim  2  of  the  patent  to 
Morrin  and  Scott,  and  which  consisted,  in  general  terms,  in  attach- 
ing to  a  central  vertical  cylinder,  having  an  annular  grate,  tiers  or 
substantially  horizontal  series  of  radial  double-branched  tubes,  or  a 
network  of  tubes,  both  branches  of  which  enter  the  cylinder,  one 
above  the  other,  whereby  a  large  increase  of  heating  surface  is  ob- 
tained, because  each  of  these  tubes  occupies  or  spans  a  small  por- 
tion of  the  height  of  the  boiler,  and,  as  the  heat  of  the  fire  is  not 
confined  to  the  bottom  of  the  central  cylinder,  the  water  in  the 
branch  tubes  has  a  temperature  above  that  of  tiie  central  cylinder, 
and  a  constant  circulation  is  maintained  between  tubes  and  boiler. 
The  tubes  overlap;  "that  is,  the  upper  branches  of  one  tier  of  tubes 
overlap  and  enter  the  cylinder  above  the  lower  branches  of  the  next 
tier  above,  and  the  two  ends  of  the  tubes  are  arranged  in  different 
vertical  planeis.  *  *  *  By  overlapping  the  tiers  of  tubes  as 
shown,  we  are  enabled  to  fit  within  a  practicable  compass  an  un- 
usually large  amount  of  heating  surface,  and  to  fill  up  the  gas  passage 
of  the  furnace  with  a  network  of  tubes." 

Claims  1  and  2  are  as  follows: 

**(1)  A  steam  generator  provided  with  one  or  more  tiers  or  horizontal  series 
of  double-branched  radial  obliquely  arranged  tubes,  H,  both  ends  of  which 
tubes  enter  the  generator  cylinder,  and  the  lower  ends  of  which  are  constructed 
to  extend  further  into  the  interior  of  the  said  cylinder  than  the  upper  ends, 
substantially  as  and  for  the  purposes  set  forth. 

*'(2)  A  steam  generator  provided  with  tiers  or  horizontal  series  of  radial 
double-branched  tubes,  H,  both  branches  of  which  enter  the  generator  cylinder, 
one  above  the  other,  and  the  upper  branches  of  one  series  constructed  to  enter 
said  generator  cylinder  above  the  point  or  line  where  the  lower  branches  of  the 
next  tier  above  enter  it,  substantially  as  set  forth." 

The  specification  describes  also  another  cylinder,  called  "G,"  open 
at  both  ends,  set  in  the  generator  cylinder  called  "B,"  and  extend- 
ing upwards  to  the  water  level,  so  as  to  leave  an  annular  space  be- 
tween the  two.  Circulation  in  the  tubes  was  thought  to  be  promoted 
by  extending  the  lower  end  of  the  tubes  across  the  annular  space 
and  into  the  inner  cylinder,  the  upper  series  of  tubes  being  above 
it.  The  supposed  benefit  to  the  circulation  was  upon  the  theory  that 
an  upward  movement  would  be  established  in  the  annular  space,  and 
a  downward  current  in  C  This  cylinder  is  not  an  element  of  the 
combination  described  in  claims  1  and  2,  which  contain  the  gist  of  the 
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invention,  but  is  an  element  of  fhe  combination  described  in  seven 
of  the  ten  claims  of  the  patent. 

Upon  the  question  of  the  patentable  novelty  of  the  invention  de- 
scribed in  the  Morrin  and  Scott  patent,  the  defendant  chiefly  relies 
upon  the  series  of  patents  to  Robert  E.  Rogers  and  James  E.  Black, — 
No.  41,323,  and  its  reissue.  No.  2,130;  No.  55,539,  dated  June  12, 
1866;  No.  65,281,  and  its  reissue.  No.  4,535;  and  No.  65,280.  All 
these  boilers  had  circular  grates  and  tubes,  always  extending  from 
their  lower  towards  their  upper  portions,  sometimes  in  double  sets 
in  which  one  set  is  shorter  than'  the  other,  and  sometimes  in  double 
sets  the  two  ends  of  a  tube  being  in  different  vertical  planes.  No 
one  of  these  boilers  has  an  annular  grate,  which  is  indispensable  to 
a  Climax  boiler,  and  no  one  has  the  system  of  Morrin  and  Scott. 
The  system  of  Rogers  and  Black  was  that  of  long  and  substantially 
vertical  lateral  tubes,  whereas  the  system  of  claim  2  of  the  first 
patent  in  suit  was  that  of  a  network  of  tubes  in  substantially  hori- 
zontal series,  interlapping  with  each  other,  and  thus  exposing  a  large 
extent 'of  tube  surface  to  a  strong  heat. 

The  well  known  and  successful  Hazleton  or  "Porcupine"  boiler, 
for  which  letters  patent  No.  247,910,  dated -October  4,  1881,  were  is- 
sued to  Milton  W.  Hazleton,  is  next  regarded  as  an  anticipation  of 
claim  2.  It  has  a  series  of  radiating  tubes,  but  closed  at  their  outer 
ends,  and  arranged  in  successive  planes  one  above  the  other,  and  in 
the  patent  a  series  of  vertical  tubes  is  described,  which  extends  up- 
ward in  the  spaces  between  the  ends  of  the  radiating  tubes,  and  down- 
ward from  near  the  water  line  to  the  bottom  of  the  boiler,  and  com- 
municating therewith.  The  object  of  these  circulating  vertical  tubes 
was  to  furnish  greater  heating  surface,  but  they  were  a  failure,  and 
were  soon  abandoned.  These  two  alleged  anticipations  are  those 
which  are  principally  relied  upon  by  the  defendant,  but  are  not  of 
value,  unless  a  broad  construction  is  given  to  claim  2,  and  it  should 
be  construed  to  include  a  system  unlike  the  network  of  radiating 
double-branched  pipes,  which  is  the  principal  feature  of  the  invention, 
as  described  in  the  specification. 

The  alleged  improvement  described  in  patent  No.  463,307  con- 
sisted in  dispensing  with  cylinder,  O,  of  the  Morrin  and  Scott  patent, 
and  placing  the  ends  of  peculiarly  curved  tubes  in  the  shell  of  the 
outside  cylinder.  The  specification  of  the  patent  says  that  in  the 
former  generators  for  which  patents  had  been  issued  to  Morrin  and 
Scott  (No.  309,727),  or  to  himself  (No.  407,940),— 

"An  Inner  cylinder  Is  set  concentrically  In  the  upright  generator  cylinder, 
thus  providing  an  annular  water  space  between  them,  and  one  extremity  of 
each  of  the  bent  generating  tubes  passes  through  the  shell  of  the  generator 
cylinder,  and  is  connected  to  this  inner  cylinder.  Thus,  one  end  of  each  tube, 
or  a  thimble  extension  thereon,  projects  into  the  cylinder  further  than  the  other 
end.  In  my  present  construction  I  employ  no  inner  cylinder  and  no  extensions, 
and  expand  both  extremities  of  the  peculiarly  curved  generating  tube  in  the 
shell  of  the  generating  cylinder." 

The  form  of  the  loop  of  the  tubes  is  that  of  the  outline  of  a  pear 
with  unequal  lobes,  which  is  said  to  enable  each  tube  to  avoid  inter- 
ference with  adjacent  tubes,  and  to  compel  "every  portion  of  the 
ascending  gases  to  come  into  contact  with  some  portion  of  9^en- 
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erating  tnbe.    In  order  to  give  as  much  length  as  may  be  to  the  tube, 
an  ontcurve  and  an  incurve  of  the  '^ogee"  form  are  made  in  its  loop. 
The  claims  of  the  patent  are  as  follows: 

"(1)  A  steam  generator  haring  an  upright  generator  cylinder  provided  with 
tiers  of  double-branched  radial  obliquely  arranged  generating  tubes,  both 
branches  of  which  are  secured  in  the  sheU  of  said  generator  cylinder,  and  ex- 
tend therein  to  an  equal  extent  said  tubes  being  arranged  about  the  entire 
periphery  of  the  cylinder,  and  overlapping  one  another,  as  set  forth. 

''(2)  A  steam  generator  having  an  upright  generator  cylinder  provided  with 
tiers  of  generating  tubes,  b,  of  loop-like  form,  said  loop  having  a  pear-shaped 
outline,  when  seen  in  plan,  and  each  loop  having  at  one  side  a  lobe  formed  by 
the  short  outcurve  at  b',  and  the  short  incurve  at  b",  the  planes  of  the  loops 
in  the  tubes  being  set  obliquely  to  the  axis  of  the  generator  cylinder,  substan- 
tially as  set  forth." 

A  comparison  of  claim  1  with  claim  2  of  the  Morrin  and  Scott 
patent  shows  that  there  is  no  patentable  difference  between  the  two 
claims.  The  specification  of  the  entire  patent  shows  that  the  differ- 
ence between  tiers  or  a  horizontal  series  of  radial  double-branched 
tubes  and  a  horizontal  series  of  radial  double-branched  obliquely  ar- 
ranged tubes  has  no  inventive  character.  Claim  2  of  the  first  patent 
was  intentionally  drawn  so  as  not  to  include  the  inside  cylinder  as 
a  member  of  the  combination,  and  so  that,  in  case  any  one  should 
thereafter  undertake  to  utilize  the  gist  of  the  invention  by  discard- 
ing that  cylinder,  he  could  be  regarded  as  an  infringer.  The  im- 
provement described  in  claim  1  of  the  second  patent,  having  been 
distinctly  claimed  in  a  previous  patent,  is  not  patentable,  unless  the 
last  patentee  was  the  earlier  inventor.  In  James  v.  Campbell,  104  U. 
S.  356,  26  L.  Ed.  786,  Mr.  Justice  Bradley  says: 

"It  is  hardly  necessary  to  remark  that  the  plaintiff  could  not  include  in  a 
subsequent  patent  any  invention  embraced  or  described  in  a  prior  one  granted 
to  himself,  any  more  than  he  could  an  invention  embraced  or  described  in  a 
prior  patent  granted  to  a  third  person.  Indeed^  not  so  well,  because  he  might 
get  a  patent  for  an  invention  before  granted  to  a  third  person  in  this  country, 
if  he  could  show  that  he  was. the  first  and  original  inventor,  and  if  he  should 
have  an  interference  declared." 

Machine  Co.  v.  Hedden,  148  U.  S.  490,  13  Sup.  Ct  680,  37  L  Ed. 
529. 

If  Morrin  had  been  the  sole  patentee  in  the  Morrin  and  Scott  pat- 
ent, the  discarding  of  the  inner  cylinder  would  have  been  what  he 
had  himself  prefigured  in  claim  2  of  the  earlier  patent,  and,  ''if  a 
man  cannot  have  a  patent  for  what  another  has  claimed  or  described 
in  a  prior  patent,  much  less  can  he  have  one  for  what  he  himself  has 
claimed  or  described,  for  he  thus  shows  that  he  has  anticipated  him- 
self." Mathews  v.  Flower  (0.  C.)  25  Fed.  830.  It  is,  however,  said 
by  the  complainant  that  Morrin  alone  was  the  original  inventor  of 
the  improvement  described  in  daim  1  of  patent  No.  463,807,  and 
that  he  invented  it  as  early  as  1882,  and  prior  to  the  date  of  the 
Morrin  and  Scott  invention.  This  earlier  date  vras  attempted  to  be 
proved  by  two  machinists  who  were  in  the  employ  of  the  Lorillard 
Tobacco  Works  in  1882,  in  which  Morrin  was  the  engineer  in  charge, 
and  who  testified  that  they  helped  to  make  for  Morrin  the  model 
of  a  single-cylinder  boiler,  which  was  produced  in  evidence  'nie 
model  is  a  crude  one,  and,  while  the  history  of  the  invention  would 
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seem  to  have  been  more  within  the  knowledge  of  the  inventor  than 
of  his  workmen,  it  is  noteworthy  that,  although  Morrin  was  present 
when  these  witnesses  testified,  he  was  silent  in  regard  either  to  the 
history  of  the  invention  or  of  the  model,  and  did  not  undertake  by 
his  own  oath  to  identify  the  model  as  the  one  of  which  the  machinists 
testified.  The  testimony  in  regard  to  the  date  of  Morrin's  invention 
is  inadequate. 

The  invention  of  the  "ogee"  form  of  loop,  described  in  claim  2, 
was  original  with  Morrin,  and  was  patentable. 

The  invention  described  in  patent  No.  463,308  was  a  casing  for 
the  generators,  in  which  the  products  of  combustion  pass  upward 
among  generating  tubes,  and  its  object  was  to  provide  for  the  ready 
access  to  and  repair  of  any  particular  portion  of  the  generator  which 
may  need  inspection  or  repair.  Rheet-metal  drums,  composed  of  seg- 
ments, are  mounted  upon  an  iron  base.  About  each  segment  is  a 
marginal  flange,  for  convenience  in  bolting  segments  and  drums  to- 
gether. Each  segment  is  lined  with  blocks  or  tiles  or  refractory  ma- 
terial, and  each  tile  is  independently  secured  to  the  plate.  A  con- 
venient number  of  doors  are  provided  in  the  drums  for  access  to 
the  interior  of  the  casing.  The  last  of  the  four  claims  of  the  patent 
describes  the  invention  witii  the  most  particularity,  and  is  as  follows: 

"(4)  An  upright  cylindrical  casing  for  housing  a  steam  boiler  or  generator, 
composed  of  drums  or  metal  placed  upon  the  other,  and  detachably  secured 
together,  each  dmm  being  composed  of  segments  or  sections  detachably  secured 
together,  and  lined  on  their  inner  faces  with  tiles  of  refractory  material,  se- 
cured, removably  and  independently,  to  the  metal  section  of  the  casing,  sub- 
BtantlaUy  as  set  forth." 

The  patentable  character  and  the  novelty  of  this  casing  for  a  verti- 
cal boiler  are  so  fully  and  clearly  set  forth  in  the  opinion  of  Judge 
Thomas  (90  Fed.  285)  that  it  is  unnecessary  to  add  anything  upon 
the  subject  of  that  patent. 

The  inventions  which  are  described  in  the  claims  of  the  three  pat- 
ents which  were  the  subject  of  the  decrees  have  been  substantially 
copied  by  the  respective  defendants,  with  entire  knowledge  of  the 
complainant's  assertion  of  exclusive  right  under  the  patents  in  suit, 
and,  as  respects  Lawler,  under  circumstances  of  marked  aggravation. 

The  decrees  of  the  circuit  court  in  the  two  suits  which  relate  to 
patents  309,727  and  463,308  are  affirmed,  with  costs  of  this  court. 
The  decree  of  the  circuit  court  in  the  suit  which  relates  to  patent 
463,307  is  directed  to  be  modified,  without  costs,  and  the  case  is  re- 
manded to  the  circuit  court,  with  instructions  to  enter  a  modified 
decree,  with  costs  of  that  court,  in  accordance  with  the  foregoing 
opinion  in  regard  to  the  invalidity  of  claim  1  and  the  validity  and 
infringement  of  claim  2. 

WALLACE,  Circuit  Judge.  I  dissent  from  so  much  of  the  opinion 
of  the  court  as  adjudges  the  validity  of  claim  2  of  patent  No.  309,727, 
being  satisfied  that  there  was  no  patentable  novelty  in  the  invention 
therein  specified.  Hazleton  was  the  inventor  of  everything  covered 
by  that  claim  (patent  No.  247,910),  except  the  peculiar  form  of  the 
tubes,  and  tubes  of  that  form,  "radial,  double  branched,"  were  old, 
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and  were  shown  in  the  patents  to  Rogers  and  Black,  Nos.  55,539  and 
65,280.  In  the  prevailing  opinion  the  claim  is  sought  to  be  validated 
by  reading  into  it  a  limitation, — ^**a  network  of  radiating  tubes." 
IMs  is  a  catch  phrase,  which  really  has  no  meaning,  except  as  it  may 
describe  a  somewhat  larger  number  of  tubes  than  are  necessarily 
required  by  the  claim  or  were  shown  in  the  earlier  patents.  The 
tubes  do  not  interlace.  Any  steam  genergltor  provided  with  two 
tiers  of  radial  double-branched  tubes,  and  embodying  the  other  ele- 
ments of  the  claim,  would  infringe  it.  I  do  not  4oubt  that  the  so- 
called  "Climax"  boiler  is  an  exceedingly  meritorious  apparatus,  but, 
so  far  as  the  improvements  embodied  in  it  are  original  with  Morrin 
and  Scott,  they  are  protected  by  the  other  nine  claims  of  the  patent, 
and  by  the  claims  of  the  later  patent  to  Morrin  and  Scott* 


AMERICAN   ORDNANCE  CO.   V.   DRIGGS-SEABURY   GUN   &   AMMUNI- 
TION CO. 

(Circuit  Court,  D.  Connecticut    February  23,  1900.) 

No.  062. 

Patents — Validity  —Breech-  Loading  Ordnance. 

The  DaBhiell  patent,  No.  544,637,  for  breech-loading  ordnance,  as  to 
claims  12,  14,  19,  and  20,  is  void  for  anticipation  and  lack  of  patentable 
invention. 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  On  final 
hearing. 

W.  H.  Singleton,  for  complainant. 

Wilson  &  Wallis  and  Wilkinson  &  Fisher,  for  defendant. 

TOWNSEND,  District  Judge.  Final  hearing  on  bill  and  answer 
raising  usual  questions  as  to  validity  and  infringement  of  claims  12, 
14,  19,  and  20  of  patent  No.  544,637,  granted  August  13,  1895,  to 
Robert  B.  Dashiell,  for  breech-loading  ordnance.  Counsel  for  com- 
plainant strenuously  contends  that  defendant  is  estopped  to  deny  the 
validity  of  the  patent  in  suit,  because  certain  persons  who  sold  to  com- 
plainant's representatives  their  stock  in  an  earlier  company,  which 
owned  the  patent  in  suit,  afterwards  became  the  incorporators  of  the 
defendant  company.  The  evidence  does  not  sufficiently  support  the 
contention,  and  it  will  not  be  discussed. 

Claims  12  and  14  relate  to  extractor  mechanism.  They  are  as  fol- 
lows: 

*'(12)  In  breech-loading  ordnance,  the  gun,  the  extractor  having  a  fulcrum 
on,  and  said  extractor  bearing  directly  against  the  body  of  said  gun,  and  a 
bearing  surface  on  the  oreech  mechanism  engaging  said  extractor  to  turn 
same  on  Its  fulcrum  as  the  breech  opens."  "(14)  In  breech-loading  ordnance, 
the  combination,  with  the  gun,  of  the  extractor  loosely  pivoted  thereto,  and 
having  a  fulcrum  thereon,  and  the  breech-operating  mechanism  engaging  the 
extractor  as  described  to  first  rock  it  on  its  fulcrum,  and  then  turn  it  on  its 
pivot,  and  away  from  the  fulcrum,  all  substantially  as  described." 

Complainant's  expert  says: 

"I  understand  the  twelfth  claim  to  be  for  the  extractor  having  the  inner 
fulcrum  directly  against  the  body  of  the  gun,  in  combination  with  the  breech 
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mechanism  adapted  to  engage  the  extractor,  and  cause  the  same  to  swing  on 
said  fulcrum.  I  understand  the  fourteenth  claim  to  be,  in  substance,  for  the 
extractor  arranged  to  swing  first  around  the  fulcrum  on  the  gun  near  the 
cartridge,  and  thereafter  around  a  second  fulcrum,  more  remote  from  the 
cartridge,  in  combination  with  the  breech  mechanism  acting  on  the  extractor, 
and  causing  the  same  to  move  or  turn  on  the  two  fulcra  successively,  whereby 
the  extractor  is  first  given  the  short  powerful  action  to  loosen  the  cartridge 
shell,  and  thereafter  a  longer  and  quicker  movement  to  carry  the  shell  rear- 
ward." 

It  is  80  dear  from  the  specifLcations  of  the  patent,  the  history  of  the 
prior  art,  and  the  admifisions  which  the  learned  and  candid  expert 
for  complainant  was  forced  to  make,  in  view,  especially,  of  the  Lee, 
Nordenfelt,  and  Farquharson  patents,  that  tiese  claims  are  antici- 
pated, that  it  is  unnecessary  to  discuss' them.    Claim  19  is  as  follows: 

"(19)  In  breech-loading  ordnance,  the  combination  with  the  gun  and  a 
breech-block  carrier  pivoted  thereto,  of  the  mutilated  screw  breech  block  on 
said  carrier  having  a  side  cut  away  longitudinally  In  a  curve  drawn  from 
the  pivotal  support  of  the  carrier."  * 

The  experts  agree  that  the  gist  of  the  alleged  invention  covered  by 
this  claim  was  the  cutting  away  of  the  side  of  a  cylindrical  breech- 
block concentric  with  the  pivot  pin.  In  the  older  forms  of  "three-mo- 
tion gun"  the  breech  block  was  first  rotated,  then  withdrawn  axially 
from  the  breech,  and  then  swung  to  one  side.  The  construction  cov- 
ered by  claim  19  represents  one  form  of  what  is  known  as  a  two-mo- 
tion gun,  so  called  because  there  is  no  axial  movement  This  two- 
motion  element  was  not  invented  by  Dashiell,  but  was  first  shown  in 
the  Noble  patent,  No.  377,906,  of  1888,  and  later  in  the  patents  of 
Oerdom,  Seabury,  Dardier  &  Mellstrom,  and  others.  The  defendant 
claims  as  follows: 

"(1)  The  claim  is  drawn  to  an  incomplete  combination,  and  is  ambiguous, 
and  therefore  void.  (2)  The  claim,  if  given  the  construction  sought  by  com- 
plainant, is  for  a  mere  mechanical  arrangement,  which  does  not  rise  to  the 
dignity  of  invention.  (3)  The  claim  is  anticipated  by  the  prior  state  of  the 
art." 

It  is  not  clear,  from  the  specifications  of  the  patent,  for  what  pur- 
pose the  bi'eech  block  is  cut  away.  Complainant's  expert  contends 
that  the  intention  in  cutting  it  away  was  to  allow  the  block  to  swing 
directly  out  of  the  breech  of  the  gun.  Defendant's  expert  contends 
that  its  real  essential  function  is  to  so  combine  with  the  tongue  of 
the  breech  as  to  hold  the  block  against  rotation  while  swinging  on  the 
carrier  in  the  act  of  closing.  The  chief  support  for  the  contention  of 
complainant's  expert  is  found  in  the  following  statement  in  the  pre- 
amble of  the  specification: 

**The  object  of  the  invention  is  •  •  •  also  to  swing  the  breech  blodc 
of  a  mutilated  screw  breech  gun  to  one  side  of  the  bore  of  the  gun  without 
first  retracting  it  in  line  with  the  bore." 

But  in  the  rest  of  the  8i>ecification  it  is  repeatedly  stated  that  the 
segments  of  the  breech  block  embrace  the  projections  on  the  gun  so 
as  to  prevent  the  rotation  of  the  breech  block  on  its  center,  and  com- 
plainant's counsel  is  forced  to  admit  the  correctness  of  the  following 
admission  of  complainant's  expert: 

'*The  DashleU  patent  has  its  parts  put  together  In  an  inartistic  or  an  illogi- 
cal way.    There  are  several  references  in  the  patent,  in  various  oonnectlons, 
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to  the  breech  block  engagiDg  the  guide  face,  7,  to  prevent  rotation  at  Improper 
times,  and  apparently  a  large  part  of  this  could  be  left  out  without  tending 
to  render  the  patent  Qbscure  in  its  meaning.  It  is  a  fact,  I  think,  that  the 
deecriptive  matter  relating  to  the  function  of  the  guide  face,  7,  in  preventing 
rotation  of  the  breech  plug  occupies  more  space  than  the  descriptive  matter  of 
the  breech  plug  and  its  adjuncts." 

If  defendant's  interpretation  be  correct,  or,  rather,  if  conaplainant 
has  failed  to  prove  that  the  function  covered  by  claim  19  was  merely 
to  enable  the  breech  block  to  swing  outward  without  being  retracted, 
then  defendant  does  not  infringe.  If  complainant's  contention  be 
conceded,  then  the  construction  is  so  nearly  anticipated  in  the  prior 
art  that  it  did  not  involve  invention.  The  alleged  invention,  accord- 
ing to  complainant's  counsel,  '^'consisted  in  applying  the  cutaway  fea- 
ture to  a  cylindrical  breech  block."  The  other  two-motion  guns,  ex- 
cept Dardier  &  Mellstrom,  were  described  by  the  patentee  as  follows:  - 

^  "I  am  aware  that  frusto-conlcal  breech  plugs  on  the  mutilated-screw  sjrstem 
have  been  made  to  swing  open  on  a  pivoted  carrier  from  closed  (but  unlocked) 
position.  The  frusto-conlcal  form  of  breech  block  permits  this;  but  there 
are  practical  difficulties  in  the  way  of  construction  of  frusto-conlcal  breech 
mechanism  which  make  that  form  objectionable  in  many  instancesw  I  am 
also  aware  that  a  cylindrical  breech  mechanism  of  the  mutllated-screw  form 
has  been  devised  wherein  the  breech  plug  has  but  two  thread-segments  and 
flattened  sides,  in  which  the  plug  swings  open  through  a  slot  in  the  side  of 
the  gun.  This  form  has  some  objections  on  account  of  the  considerable  cut- 
ting away  both  of  gun  and  breech  plug." 

In  these  prior  constructions  the  surface  was  cut  away  so  as  to  leave 
alternately  these  segments  and  blanks.  The  Dashiell  drawings  indi- 
cate that  he  cut  away  or  chamfered  out  only  enough  of  the  Wock  to 
permit  it  to  clear  the  corner  of  the  breech.  This  construction  appears 
to  be  shown  in  the  drawings  of,  although  it  is  not  described  in,  the 
Seabury  patent.  Dardier  &  Mellstrom's  British  patent  No.  17,490  of 
1893  shows  the  combination  of  said  claim  19,  and  Fig.  13  of  the 
drawings  shows  the  precise  construction  covered  by  said  claim,  except 
that  the  gun  itself  is  not  drawn.  In  Mellstrom's  pateirt.  of  1893  he 
states: 

"Instead  of  using  a  taper-sided  breech  block,  socfa  as  that  above  described,  I 
sometimes  used  a  cylindrical  segmental-screw'  block  or  plug." 

The  only  other  distinction  between  Dardier  &  Mellstrom  and  the 
patent  in  suit  is  that  in  said  patent  the  breech-block  carrier  is  not 
pivoted  to  the  gun,  as  in  the  patent  in  suit,  but  to  a  movable  ring  on 
the  gun.  Such  alternative  constructions  were  common  in  the  art, 
and  do  not  show  any  patentable  difference.  The  Dardier  &  Mellstrom 
patent  probably  comes  nearer  to  an  anticipation  than  the  other  con- 
structions of  the  prior  art.  Other  patents,  however, — ^notably  said 
patent  to  Seabury, — showed  various  kinds  of  breech  blocks  cut  away 
on  different  sides  in  order  to  dispense  with  the  axial  movement. 
Therefore  there  was  no  invention  in  adapting  the  cutaway  idea  to  the 
cylindrical  breech.  This  conclusion  is  supported  by  the  disclaimers 
of  the  patentee  in  his  specification,  and  by  the  admissions  in  the  file 
wrapper.  Even  if  claim  19  sufficiently  states  the  function  of  its  con- 
struction claimed  by  complainant,  and  even  if  said  construction  is  not 
anticipated,  yet  it  must  be  held  to  be  void,  as  being  for  a  mere  me- 
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chanical  arrangement  which  did  not  involve  invention  in  view  of  the 
prior  art.  These  conclusions  dispense  with  the  necessity  of  discuss- 
ing the  contentions  as  to  the  Silf  versparre  patent,  No.  542,639,  which, 
if  part  of  the  prior  art,  would  alone  be  conclusive  against  the  validity 
of  claim  19.    Claim  20  is  as  follows: 

"(20)  In  breech-loading  ordnance,  the  goo,  the  breech-block  carrier  plvotally 
connected  thereto  and  having  a  closed  rear  face  piece  covering  and  projecting 
beyond  the  edges  of  the  breech  block,  which  block  Is  swiveled  thereto,  all 
combined  substantlaUy  as  described." 

This  claim  covers  merely  a  hinged  cover  extending  beyond  the 
block.  Complainant^s  expert  says  it  "is  directed  to  a  special  construc- 
tion and  arrangement  of  parts  for  keeping  dust,  dirt,  and  other  for- 
eign matters  out  of  the  joint  at  the  rear  end  of  the  breech  plug."  It 
is  wanting  in  invention,  and  is  shown  in  prior  patents.  Let  the  bill 
be  dismissed. 


NATIONAL  FOLDING-BOX  &  PAPER  00.  V.  ROBERTSON  et  al 

(Chrcolt  C!ourt,  D.  Connecticut.    February  9, 1900.) 

No.  1,019. 

1.  PATBifiTs—lNFRiWGBMENT— Folding  Papeb  Boxes. 

The  Wilson  patent.  No.  286,360,  for  an  Improvement  In  folding  paper 
boxes,  held  not  anticipated,  and  valid,  on  motion  for  a  preliminary  In- 
junction. 

S.  Bahb— Suit  for  Infrihobment— Dbfbnsbs. 

The  fact  that  the  owner  of  a  patent  la  a  corporation  alleged  to  have 
been  formed  In  violation  of  the  anti-trust  law,  and  that  the  patent  Is 
alleged  to  have  been  assigned  to  It  In  furtherance  of  the  illegal  purpose 
to  create  a  monopoly  and  control  the  price  of  an  article  of  commerce,  Is 
not  available  to  an  Infringer  of  snch  patent  to  defeat  a  salt  for  the  In- 
fringement. 

This  is  a  suit  in  equity  for  the  infringement  of  a  patent  On  mo- 
tion for  a  preliminary  injunction. 

Walter  D.  Edmonds,  for  complainant 

Charles  W.  Comstock  and  W.  E.  Simonds,  for  defendants. 

TOWNSEND,  District  Judge.  On  motion  for  a  preliminary  in- 
junction against  infringement  of  the  first  claim  of  patent  No.  286,- 
360,  granted  October  9, 1883,  to  Arthur  Wilson,  for  improvement  in 
folding  paper  boxes.  This  claim  has  been  sustained  by  Judge 
Thomas,  after  exhaustive  consideration  of  the  issues  of  anticipa- 
tion and  noninfringement,  in  two  opinions  in  the  suit  of  this 
complainant  against  Robert  Gair  (G.  C;  91  Fed.  905,  and  97  Fed. 
813).  The  new  evidence  introduced  related  only  to  patents  set  up 
in  the  answer,  but  not  discussed,  in  said  Gair  Case.  The  defend- 
ants relied  chiefly  on  one  only  of  said  patents,  namely,  No.  269,682, 
to  Linnett,  which  they  claim  exactly  corresponds  with  the  boxes  of 
the  patent  in  suit,  except  in  the  use  of  what  are  known  as  the 
tongues  and  slits  for  securing  the  same,  and  that  this  construction 
was  suggested  by  Linnett  when  he  said,  "the  parts  at  the  ends  be- 
ing attached  together  to  secure  them,  as  by  pasting  or  otherwise 
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securing  the  parts/'  and  they  contend  that  the  use  of  such  slits  and 
tongues  was  weD  known  in  the  art.  As  pointed  out  by  Judge 
Thomas  in  his  carefully  considered  opinion,  the  merit  of  the  inven- 
tion in  stiit  is  that  the  end  piece,  with  its  tongues,  when  caught  into 
said  apertures  and  loosely  held  therein,  closes  and  holds  together 
the  end  of  the  box  by  means  of  its  lever  function.  This  construc- 
tion dispensed  with  the  exterior  perforations  of  the  boxes  of  the 
prior  art,  and  reinforced  the  sides  of  the  box  against  strain. 

Counsel  for  complainant  says  the  Linnett  patent  was  not  pre- 
sented for  Judge  Thomas'  consideration,  because  the  patent  to 
Arthur,  May  15,  1877,  No.  190,803,  which  was  discussed  and  consid- 
ered, covered  everything  embraced  in  the  Linnett  construction. 
The  construction  of  Arthur  is  nearer  to  the  patented  construction 
than  that  of  Linnett  It  is  apparent  that  neither  Arthur  nor  Lin- 
nett had  any  idea  of  the  clutch  invention  which  Wilson  devised. 
All  the  other  questions  herein  were  before  Judge  Thomas,  and  were 
disposed  of  by  him. 

The  defendants  have  also  filed  a  plea  in  abatement  alleging  that 
certain  partnerships  and  corporations  which  were  rivals  in  busi- 
ness, situated  in  various  states,  engaged  in  the  manufacture  of  these 
boxes,  being  articles  of  commerce  and  in  great  demand  throughout 
the  United  States,  for  the  purpose  of  stifling  competition,  and  con- 
trolling and  limiting  the  output  of  e^ch  of  said  manufacturing  con- 
cerns, or  lessening  the  amount  of  production  of  said  goods  and  arti- 
cles of  commerce,  entered  into  a  conspiracy,  for  the  purpose  of  stip- 
ulating and  providing  for  uniform  minimum  prices  of  said  articles 
of  commerce  sold  throughout  the  states,  and  enhancing  the  price 
thereof,  and  limiting  the  production  of  the  same,  and  that,  in  pur- 
suance of  said  conspiracy,  each  of  the  parties  entered  into  a  con- 
tract to  sell  its  plant  to  a  new  corporation,  to  be  organized  under 
the  laws  of  the  state  of  New  Jersey.  Said  contract  was  set  forth 
in  full.  It  comprised  an  agreement  between  certain  firms,  per- 
sons, and  corporations  to  take  stock  in  said  corporation,  and  pro- 
visions for  the  appraisal  of  the  property  of  each  of  the  consti- 
tuent members,  and  for  the  allotment  to  each  of  them  of  stock  in 
the  new  corporation  in  proportion  to  such  appraisal.  The  plea 
in  abatement  further  alleged  that  said  parties  further  agreed  that 
neither  of  the  persons  or  companies  mentioned  in  said  agreement 
should  engage  in  the  manufacture  or  sale  of  said  articles  of  com- 
merce, or  directly  or  indirectly  continue  in,  carry  on,  or  engage  in 
said  business  of  which  said  articles  might  form  a  part,  independent- 
ly of  the  said  National  Folding-Box  &  Paper  Company,  to  be  organ- 
ized as  aforesaid,  for  the  period  of  49  years,  and  that  during  said 
period  the  parties  should  refrain  from  entering  into  competition  as 
rivals  of  said  company;  and  that  in  pursuance  of  said  conspiracy 
the  parties  abandoned  the  manufacture  of  such  articles,  and  that 
said  National  Folding-Box  &  Paper  Company  has  carried  out  all  the 
designs  of  said  parties;  and  that,  in  pursuance  of  said  agreement 
and  conspiracy,  all  the  patents  have  been  transferred  to  said  cor- 
poration; and  that  "it  was  further  agreed  between  the  parties 
*    *    *    that  each  of  the  parties  to  said  agreement  could  and  did 
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manafacture  said  articles  of  commerce  under  patents  owned  by 
them  prior  to  the  formation  of  said  company,"  and  that  such  arti- 
cles "were  sold  by  said  parties  *  *  *  at  uniform  prices,  and 
upon  the  same  terms,  witiiout  respect  to  the  cost  of  .production  or 
the  merits  of  the  respective  articles";  and  that  the  patent  in  suit 
was  convej-^d  to  the  complainant  corporation  in  pursuance  of  said 
conspiracy  to  restrain  the  trade  in  the  states  where  said  plants  were 
located.    The  plea  further  alleges  as  follows: 

*The  direct  tendency  and  the  direct  result  of  said  conspiracy  and  agreement 
between  said  parties,  as  aforesaid,  was  and  did,  as  Intended  by  the  parties 
thereto,  create  a  scarcity  of  said  articles  of  commerce,  and  enhance  the  price 
thereof,  in  the  states  where  said  plants  were  located,  and  throughout  the 
several  states  where  said  articles  were  in  use  by  the  public  to  a  great  extent; 
and  the  said  conspiracy,  and  the  natural  results  of  the  same,  as  intended  and 
designed  by  the  parties  to  said  agreement,  and  the  acts  of  the  parties  thereto 
under  the  same,  are  aU  and  each  in  violation  of  law,  in  restraint  of  trade  and 
commerce  between  the  several  states,  and  are  directly  prohibited  by  the 
common  law  and  the  laws  of  the  United  States,  and,  as  said  illegal  and 
unlawful  combination  of  the  parties  to  said  agreement,  the  said  National  ITold- 
ing-Box  &  Paper  Company,  have  no  right,  power,  or  authority  to  sue  or  plead 
in  the  courts  of  the  United  States,  in  any  civil  action  wherein  It  invokes  the 
aid  of  the  courts  of  the  United  States,  to  protect  the  plaintiff  to  further  engage 
in  or  carry  on  the  business  for  which  it  was  iUegally  organized,  and  especiaUy 
CO  protect  it  as  demanded  in  this  suit,  and  said  combination  is  iUegal  and 
void,  and  your  respondents,  therefore,  pray  that  the  proceeding  in  the  cause 
may  be  abated  and  dismissed." 

This  plea  was  argued  under  an  oral  stipulation  to  the  effect  that, 
for  the  purposes  of  the  motion  for  a  temporary  injunction,  the  facts 
alleged  in  said  plea  should  be  taken  as  true,  so  far  as  they  referred 
to  the  contents  and  execution  of  the  agreements  therein  alleged, 
but  that  this  admission  should  not  be  construed  to  extend  to  any 
innuendoes  contained  in  the  plea  respecting  the  purposes  of  said 
agreements,  except  so  far  as  they  appeared  on  the  face  thereof,  nor 
respecting  the  intent  or  animus  of  the  parties  thereto. 

The  conclusions  reached  dispense  with  the  necessity  of  resting  the 
decision  on  the  legality  of  the  agreement  alleged  in  the  plea  in 
abatement.  It  does  not  appear  that  the  original  contract  was  il- 
legal. There  are  nq  provisions  therein  which,  directly  or  indirectly, 
refer  to  any  restriction  of  trade  or  regulation  of  output  or  of  prices. 
The  parties  thereto  bound  themselves  not  to  engage  in  like  business 
for  49  years.  This  was  essential  to  effectuate  the  transfer  of  the 
good  will,  and  is  not  unusual  in  such  cases.  The  allegation  that  it 
was  further  agreed  that  the  parties  "could  and  did  manufacture," 
etc.,  is  in  direct  conflict  with  the  previous  allegation  of  the  plea. 
To  sustain  this  plea,  it  would  be  necessary  to  hold,  as  claimed  by 
defendants,  that  a  corporation  formed  in  restraint  of  trade  in  one 
state  could  not,  in  another  state,  maintain  a  suit  to  restrain  the  in- 
fringement of  its  patent. 

The  federal  cases  chiefly  relied  on  by  defendants  are  Harrow  Co. 
V.  Hench  (C.  C.)  76  Fed.  667,  affirmed  in  27  C.  C.  A.  349,  83  Fed. 
36,  39  L.  R.  A.  299;  Harrow  Co.  v.  Quick  (C.  C.)  67  Fed.  130. 

Harrow  Co.  v.  Hench,  supra,  was  a  suit  to  enjoin  licensees  from 
violating  a  license  contract  by  selling  below  the  price  agreed  on 
therein,  and  for  a  decree  for  the  specific  performance  thereof,  which 
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contract  was  made  with  a  combination  controlling  90  per  cent,  of 
the  manufacturers  of  certain  harrows  in  the  United  States.  Said 
contracts  prevented  licensees  from  selling  their  products  at  a  price 
less  than  wa»  set  forth  in  a  schedule  annexed  to  tiie  license,  so  that, 
as  the  court  said,  the  corporation  is  simply  clothed  with  the  legal 
title  to  the  assigned  patents,  while  **the  several  assignors  are  in- 
vested with  the  exclusive  right  to  manufacture  and  sell  their  old- 
style  harrows  under  their  own  patents;  but  all  of  them  must  sell 
at  uniform  prices,  and  upon  the  same  terms,  without  respect  to  cost 
or  the  merits  of  their  respective  styles  of  harrows,  and  all  the  mem- 
bers of  the  combination  are  strictly  forbidden  to  manufacture  or  sell 
any  other  kind  or  style  of  float  spring-tooth  harrow  than  they  are 
thus  licensed  to  make  and  sell.''  Judge  Acheson  refused  the  injunc- 
tion, and  the  court  of  appeals  affirmed  his  decision,  taking  the 
ground  that  the  prior  owners  were  the  beneficial  owners,  with  right 
to  continue  their  business,  subject  only  to  the  restriction  in  its  man- 
agement imposed  by  the  contract,  and  that  *^e  result  would  be  the 
same,  in  legal  contemplation,  if  the  corporation  and  licenses  had 
been  dispensed  with,  and  the  contract  had  provided  simply,  as  it 
does,  for  combination  and  restraint  of  competition."  This  was  not 
an  infringement  suit,  but  a  suit  to  compel  the  performance  of  an 
unlawful  contract.  The  decision  rests  upon  the  fact  that  the  cor- 
poration was  organized  solely  for  the  purpose  of  making  a  combi- 
nation to  restrain  competition  and  trade  and  to  enhance  prices. 

In  the  same  line,  Judge  Coxe,  in  the  suit  of  the  same  complainant 
against  the  same  defendant  (0.  C;  84  Fed.  226),  to  restrain  infringe- 
ment of  a  patent  which  had  been  assigned  in  accordance  with  said 
contract,  held  that,  as  the  contract  was  illegal  and  void,  the  assign- 
ment also  was  void,  and  solely  on  that  ground  dismissed  the  com- 
plaint. 

The  only  opinion  in  the  federal  courts  cited  by  defendant  which 
would  seem  to  support  the  doctrine  that  an  infringer  might  de- 
fend his  illegal  acts,  even  in  a  case  where  the  complainant  was 
a  combination  formedfor  the  purpose  of  restraining  trade  and  com- 
petition, is  Harrow  Co.  v.  Quick,  supra,  in  which  the  learned  judge 
disposed  of  the  question  of  infringement  on  the  merits,  but,  in  pass- 
ing on  the  defense  that  this  same  harrow  company  was  an  illegal 
combination,  said: 

"It  seems  to  me  that  thie  court  cannot  sustain  the  present  bill  wlthont 
giving  aid  to  the  unlawful  combination  or  trust  represented  by  the  complain- 
ant The  question  is  not  free  from  doubt  but  in  a  case  of  doubt  I  feel  it 
my  duty  to  resolve  It  in  such  a  way  as  will  not  lend  the  countenance  of  the 
court  to  the  creation  of  combinations,  trusts,  or  monopolies." 

The  court  of  appeals,  however,  said  on  this  point: 
"While  not  prepared,  in  view  of  the  authorities,  to  sanction  the  proposition 
that  the  infringer  of  a  patent  may  escape  liability  by  showing  .that  the  legal 
owner  Is  engaged  In  a  supposed  unlawful  combination  or  trust  we  do  not 
consider  the  point"    20  C.  O.  A.  413,  74  Fed.  239. 

And  in  Columbia  Wire  Co.  v.  Freeman  Wire  Co.  (C.  C.)  71  Fed. 
306,  Judge  Adams  said: 

**I  would  quite  agree  with  the  learned  Judge  who  wrote  that  opinion,  that 
the  correctness  of  his  conclusion,  even  in  that  case,  was  not  free  from  doubt' 
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And  he  refused  to  apply  said  doctrine  in  a  case  of  infringement. 
The  question  here  presented  was  discussed  by  Judge  Wallace  in 
Strait  V.  Harrow  Co.  (C.  C.)  61  Fed.  819.    Judge  Wallace  says: 

''The  proposition  that  the  plaintiff,  while  infringing  the  rights  vested  in  the 
defendant  under  the  letters  patent  of  the  United  States,  is  entitled  to  stop 
the  defendant  from  bringing  or  prosecuting  any  snit  therefor  because  the  de- 
fendant is  an  obnoxious  corporation,  and  is  seeking  to  perpetuate  the  monopoly 
which  is  conferred  upon  it  by  its  title  to  letters  patent,  is  a  novel  one,  and 
entirely  unwarranted." 

The  opinion  in  Machine  Co.  v.  Smith  (G.  C.)  70  Fed.  383,  is  to  the 
same  effect    Judge  Simonton  says: 

*'The  issues  are  these:  Do  the  complainants  hold  letters  patent  of  the 
United  States  giving  them  the  exclusive  right  to  make,  vend,  and  use  certain 
patentable  devices?  Have  the  defendants  infringed  the  rights  thus  granted? 
If  in  procuring  these  exclusive  rights,  or  if,  in  their  exercise,  the  complainants 
have  been  guUty  of  fraudulent  or  improper  conduct  towards  these  defendants, 
the  fundamental  principles  relied  on  would  debar  them  of  any  relief  in  this 
court.  But  if,  in  the  absence  of  these,  it  is  sought  to  deprive  them  of  their 
remedy  for  the  Infringement  of  their  rights  because  of  their  motives  in  assert- 
ing them,  such  motives  are  not  the  subject  of  Judicial  inquiry.  Strait  v. 
National  Harrow  Oo.,  51  Fed.  819.  *The  rule  that  one  coming  into  equity 
must  come  with  clean  hands  Is  confined  to  the  conduct  of  the  party  in  the 
matter  before  the  court,  and  not  to  matters  aliunde.  Courts  of  equity,  as 
well  as  courts  of  law,  will  not  refuse  redress  to  the  suitor  because  his  conduct 
in  other  matters  not  then  before  the  court  may  not  be  blam^ess.  It  is  enough 
if  the  suitor  shows  that  he  has  acted  Justly,  fairly,  and  legally  in  the  subject- 
matter  of  the  suit'    Beach,  Mod.  Eq.  Jur.  §  16,  and  cases  cited." 

The  distinction  between  the  cases  where  such  a  defense  might  and 
might  not  be  interposed  is  stated  as  follows  by  Judge  Wallace  in 
Strait  V.  Harrow  Co.,  supra: 

"If  the  defendant  had  brought  suit  against  the  plaintiffs  for  some  breach 
of  contract  or  violation  of  its  alleged  rights,  founded  upon  the  combination 
agreement,  then  it  might  become  pertinent  to  inquire  into  the  character  of  the 
combination,  and  ascertain  whether  the  court  would  enforce  any  rights  grow- 
ing out  of  it.  But,  in  a  suit  brought  for  the  infringement  of  a  patent  by  the 
owner,  any  such  inquiry,  at  the  behest  of  the  infringer,  would  be  as  imper- 
tinent as  one  in  respect  to  the  moral  character  or  antecedents  of  the  plaintiff 
in  an  ordinary  suit  for  trespass  upon  his  property.  Even  a  gambler,  or  the 
keeper  of  a  brothel,  cannot  be  deprived  of  his  property  because  he  Is  an  obnox- 
ious person  or  a  criminal." 

The  court  of  appeals  in  this  circuit  said  in  Light  <3o,  v.  Electric 
Co.,  3  C.  C.  A.  605,  53  Fed.  598: 

•They  [the  owners  of  the  patent  in  suit]  do  not  lose  that  right  merely  be- 
cause they  may  have  joined  in  a  combination  with  others,  holding  other 
patents  securing  similar  monopolies,  which  combination  may,  when  judicially 
examined  in  a  proper  forum,  be  held  to  be  unlawful.  We  do  not  feel  justified 
in  assuming,  upon  the  facts  before  us  in  the  present  suit,  that  the  use  which 
the  complainants  propose  to  make  of  the  Injunction — an  injunction  which 
seems  necessary  to  secure  their  monopoly  and  make  their  patent  fruitful — 
will  be  such  as  to  promote  any  other  monopoly.  When  it  shall  be  made  to 
appear  that  some  one,  to  whom  in  fairness  and  good  conscience  these  com- 
plainants should  sell  their  lamps,  has  been  arbitrarily  refused  them,  save  upon 
oppressive  and  unreasonable  terms,  it  will  be  time  to  consider  whether  the 
complainants  should  be  allowed  to  continue  in  possession  of  the  Injunction." 

In  Soda-Fountain  Co.  y.  Oreen  (C.  C.)  69  Fed.  338,  Judge  Dallas 
sustained  exceptions  to  such  a  plea,  and  ordered  it  stricken  out  as 
irrelevant  immaterial,  and  impertinent.  Th^  motion  for  a  pre- 
liminary injunction  is  granted. .  r^^^^^T^ 
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EVANS  et  al.  ▼.  ROOD  et  aL 

(Olrcult  Court  of  Appeals,  Third  Clrcolt    February  9,  1900.) 

No.  31. 

Patents— Infringement— Machines  for  Dressing  Hides. 

The  Rood  &  Yaughan  patent.  No.  383,914,  for  an  Improvement  In 
machines  for  shaving  skins  or  hides,  as  to  claim  3,  which  relates  to  the 
cutter  cylinder,  Is  limited  by  the  prior  art  to  the  precise  constractlon 
shown,  which  Is  a  cylinder  having  two  series  of  knives,  arranged  spirally 
thereon,  the  direction  of  each  series  being  opposite  to  that  of  the  other, 
and  each  series  extending  "from  one  end  of  the  cylinder  to  and  beyond 
the  middle  of  such  cylinder,  longitudlnaUy  thereof,  and  until  they  abut 
against  each  other";  and  such  patent  is  not  infringed  by  a  machine  in 
which  the  two  series  of  knives  terminate  or  abut  against  each  other  on 
the  center  line  of  the  cylinder. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Ea^itern 
District  of  Pennsylvania. 
Henry  E.  Everding  and  Frederick  P.  Fish,  for  appellants. 
Charles  E.  Morgan,  for  appellees. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATRICK,  District  Judge.  The  appellees'  patent  in  suit, 
No.  383,914,  dated  June  5,  1888,  purports  to  be  for  an  improvement 
in  machines  for  shaving  skins  and  hides,  and  especially  for  an  im- 
provement in  a  shaving  machine  designed  as  shown  in  letters  patent 
No.  339,323,  granted  to  John  Rood,  one  of  the  joint  inventors  named 
in  patent  No.  383,914.  The  part  of  the  patented  device  more  par- 
ticularly indicated  as  being  infringed  by  defendants'  machines  is  the 
cutter  cylinder.  This  cylinder,  which  was  common  to  both  of  Rood's 
patents,  as  constructed  under  patent  No.  339,323,  had  certain  al- 
leged defects,  which  resulted,  when  operating,  in  marking  and 
scratching  the  shaved  skins  in  an  undesirable  manner.  The  altera- 
tion of  the  construction  of  this  cutter  cylinder,  to  effect  such  an 
arrangement  of  the  knife  blades  thereon  as  would  obviate  this  un- 
desirable result,  was  the  princii)al  point  of  inventive  change  sought 
to  be  embodied  in  patent  No.  383,914.  There  were  other  modifica- 
tions in  the  appellees'  machine  of  the  later  patent  not  found  in  the 
machine  embodying  patent  No.  339,323,  but  they  related  only  to  de- 
tail of  mechanical  construction,  the  application  of  a  sharpening  de- 
vice to  the  cutter  blades,  and  other  minor  features,  not  directly  rela- 
tive to  the  question  at  issue  in  this  cause.  The  third  daim  of  the 
complainants'  patent  alleged  to  be  infringed  reads  as  follows: 

"A  cutter  cylinder  having  two  series  of  knives,  as  described,  arranged  in  a 
spiral  direction  on  the  external  surface  of  said  cylinder,  the  direction  of  each 
series  being  opposite  to,  or  the  reverse  of,  the  other  series,  extending  from 
one  end  of  the  cylinder  to  and  beyond  the  middle  of  such  cylinder,  longitu- 
dinally thereof,  until  they  abut  against  each  other,  substantially  as  shown  and 
described." 

The  specification  of  the  patent  relating  to  this  claim  is  as  follows: 

"A  cutter  cylinder,  B,  having  on  its  external  surface  two  series  of  knives, 
a,  b,  each  series  being  arranged  to  extend  from  one  end  of  the  cylinder  to- 
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wards  the  other  end  thereof,  and  In  a  spiral  direction,  the  direction  of  each 
aeries  being  opposite  to  that  of  the  other  series.  The  knives  of  each  series 
are  extended  beyond  the  middle  of  the  cylinder,  longitudinally  thereof,  until 
they  abut  each  against  the  other,  as  shown  in  Fig.  4.  By  arranging  the 
Imives  as  represented,  no  mark  will  remain  on  the  hide  after  It  has  been 
operated  on  by  them,  and  during  the  operation  of  shaving  the  said  hide^or 
skin  It  win  be  kept  In  a  smooth  state,  owing  to  the  arrangement  of  the 
knives,  they  tending  to  extend  or  spread  the  portion  of  the  skin,  while  be* 
ing  acted  upon  by  them,  In  directions  from  the  said  middle  of  the  cylinder  to- 
wards each  end  of  It" 

It  is  apparent,  from  the  specific  language  of  this  claim  and  spec- 
ification, that  the  patentees'  conception  of  their  invention  was  clearly 
defined  and  concisely  expressed.  The  invention  was,  as  stated,  a 
cutter  cylinder,  with  blades  spirally  arranged,  as  described,  and  ex- 
tending from  each  end  of  the  cylinder  to  and  beyond  the  middle  of 
each  cylinder,  longitudinally,  until  they  abutted  against  each  other. 
If  we  look  into  the  prior  state  of  the  art,  we  will  find  the  reversed 
spiral  arrangement  of  blades  in  a  number  of  machines  constructed 
under  earlier  patents.  As  early  as  July  9,  1867,  patent  No.  66,640 
was  granted  to  John  Schiffer  for  a  machine  for  dressing  hides  and 
skins,  which  contained  a  rotary  scraper,  with  knives  spirally  di- 
vergent around  the  cutter  thereof,  abutting  against  each  other  at 
the  center.  Patent  No.  4,996,  dated  August  2,  1865,  issued  to  Bray, 
describes  a  cutter  cylinder  with  spirally  arranged  blades  overlap- 
ping, but  not  abutting,  against  each  other,  so  that  the  scratches  left 
upon  the  hide  by  the  extremity  of  one  blade  would  be  removed  by 
the  cutting  of  the  next  blade  following.  A  cutting  surface  was  thus 
continually  presented  to  the  hide,  and  the  hide  was  so  held  firmly 
and  flat  while  being  operated  upon.  In  the  Masterson  English  pat- 
ent, No.  782  of  1877,  a  cylinder  somewhat  similar  to  the  Bray  is 
found.  Speaking  of  the  helical  arrangement  of  the  cutter  blades  of 
this  cylinder,  the  specification  of  the  patent  says:  "They  start  from 
alternate  points  at  the  middle,  the  ends  at  the  middle  being  rounded 
off  so  that  no  angles  are  presented." 

The  principle  of  overlapping  cutter  blades  was  adopted  in  the 
early  Rood  patent.  No.  339,323,  in  order  that  no  part  of  the  skin  or 
hide  should  remain  untreated.  It  is  evident  thaf  from  the  early 
stages  of  the  art  till  the  granting  of  the  patent  in  suit,  while  slight 
differences  in  mechanical  detail  were  to  be  found  in  the  different 
devices,  yet  the  same  result  was  sought  by  the  various  patentees 
and  inventors,  and  sought  along  the  same  lines  and  similar  theories. 
The  peculiar  arrangement  of  the  knives  in  all  the  above-mentioned 
cylinders  was  designed,  not  only  to  keep  the  skin  or  hide  flat  and 
stretched  while  being  operated  upon,  but  to  prevent  the  marking 
of  the  skin  or  hide  along  the  middle  or  at  the  terminals  of  the  knife 
blade,  just  as  in  the  cutter  cylinder  of  the  patent  in  suit  the  con- 
tinuation of  the  knife  blades  across  the  center  of  the  cylinder  is  to 
accomplish  the  like  result.  It  was  plain  that  the  marks  or  scratches 
upon  the  hide  were  caused  by  the  failure  to  have  a  cylinder  that 
continuously  presented  a  cutting-blade  surface  to  the  hide  or  skin, 
thereby  leaving  some  part  of  the  skin  uncut  or  untreated,  and  which 
part  would  then  form  a  ridge  or  mark  upon  the  surface.    As  we     j 
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have  seen^  the  idea  of  overlapping  blades  had  been  clearly  conceived 
before  complainants'  patent  was  applied  for^  and  when  they  chose 
such  an  arrangement  for  their  device  th^  unbodied  no  new  prin- 
riple.  It  had  been  employed  by  Masterson  as  far  back  as  1877,  and 
used  by  the  designers  of  many  other  catting  cylinders  well  known 
to' the  trade.  The  complainants  did  no  more  than  add  to  an  old 
form  a  new  feature,  consisting  of  an  extension  of  the  blades  beyond 
the  center  of  the  cylinder  untH  they  abutted. 

The  invention  being,  then,  in  no  sense  a  pioneer  in  the  art,  no 
unexpressed  meaning  can  be  read  with  the  claim,  and  the  patent 
must  be  limited  to  tiie  specific  device  described  therein.  Literally 
interpreted,  it  must  be  understood  to  claim  that  the  cutter  blades 
extend,  not  only  to,  but  beyond,  the  middle  of  the  cylinder,  and 
there  abut  on  some  line  not  coincident  with  the  middle  line  of  the 
cutter  cylinder.  The  appellants  (the  drfendants  below)  have  made 
and  sold  the  forms  or  types  of  cutter  cylinders  known  in  the  rec- 
ord as  the  **Burke-Evans  Cutter  Cylinder"  and  the  "Oreery-Evans 
Cutter  Cylinder."  The  latter  appears  to  have  two  series  of  knives, 
arranged  in  a  spiral  direction,  upon  its  surface;  the  direction  of 
each  series  being  opposite  to,  or  the  reverse  of,  that  of  the  other 
series.  This  cutter  cylinder  has  the  knives  of  each  series  extending 
towards,  but  not  beyond,  the  middle  of  the  cylinder.  In  the  Burke- 
E^vans  cutter  cylinder  the  abutting  arrangement  of  the  knives  is 
not  exactly  like  that  in  the  Creery-Evans  cylinder,  but  it  varies 
only  in  small  mechanical  details,  that  do  not  change  the  principle 
of  construction.  They  are  both  what  is  technically  known  as  *T)al- 
anced  cylinders,"  having  the  distinguishing  feature  of  center-line 
abutment  of  the  knife  blades.  The  appellees'  cutter  cylinder  is  of 
the  class  or  type  known  as  ^'staggered  cylinders,"  in  which  the  cut- 
ter blades  do  not  abut  pn  the  center  line  of  the  cylinder.  The  re- 
quirement of  the  third  claim  of  the  patent  is  that  the  knives  shall 
extend  "from  one  end  of  the  cylinder,  to  and  beyond  the  middle 
of  such  cylinder,  longitudinally  thereof,  until  they  abut  against  each 
other,"  and  this  construction  of  their  device  is  fully  explained  in  the 
specification  to  be  essential  to  the  particular  improvement  intended 
to  be  protected  by  their  patent.  The  specification  describing  the 
novel  feature  of  the  complainants'  device,  set  out  in  the  third  claim 
of  patent  No.  383,914,  as  clearly  differentiates  it  from  the  construc- 
tion found  in  the  appellants'  devices  as  it  does  from  those  of  the 
prior  Bood  patent  and  the  others  to  which  we  have  referred.  Upon 
the  record  presented,  we  are  of  the  opinion  that  the  appellants'  cut- 
ter cylinders  do  not  embody  the  construction  specified  in  the  ap- 
pellees' patent  in  suit,  and  are  not  infringements  thereon.  The  de- 
cree of  the  circuit  court  is  therefore  reversed,  and  the  record  will 
be  remitted,  with  instmctionB  to  dismiss  the  complainants'  bill  of 
complaint. 
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LAMB  y.  HOBTON  et  aL 

(OlrcQlt  Court,  D.  Biasflachiusetts.    Feliniary  2e»  1900.) 

No.  996. 

Patents— Infrinob VENT— Etb  Shields. 

The  Lamb  patent.  No.  540,746,  for  an  eye  shield  which  consists  of  mica 
lenses  and  cushions  of  felt  or  other  suitable  material,  is  limited  by  the 
proceedings  in  the  patent  office  to  a  shield  having  the  cushions  made  of 
felt  or  other  similar  fibrous  material,  and  Is  not  infringed  by  a  shield 
having  rubber  cushions. 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  On  final 
hearing. 

Odin  B.  Roberts^  for  complainant. 
Warren  R.  Perce,  for  defendants. 

COLT,  Circuit  Judge.  This  suit  relates  to  the  Lamb  patent  for 
eye  shields,  which  was  before  this  court  in  Lamb  y.  Stevens  (C.  C.) 
81  Fed.  389.  In  that  case  the  patent  was  hdd  valid.  Li  the  pres- 
ent suit  the  only  defense  is  noninfringement.  The  Lamb  eye  shield 
consists  of  mica  lenses  and  a  felt  cushion.  In  the  Stevens  Case  the 
defendant's  eye  shield  had  a  felt  cushion,  and  infringement  was 
clear.  In  the  present  case  the  defendants'  eye  shield  has  a  rubber 
cushion,  and  it  is  contended  that  an  eye  shield  having  a  rubber 
cushion  does  not  infringe  the  Lamb  intent,  because  the  patent  is 
limited  to  a  felt  cushion,  by  reason  of  what  took  place  in  the  pat- 
ent office.  In  the  consideration  of  this  question  it  becomes  neces- 
sary to  carefully  examine  the  history  of  the  patent  in  the  patent 
office,  as  disclosed  by  the  file  wrapper  and  contents.  The  Lamb  ap- 
plication was  filed  September  25,  1891,  and  it  contained  four  claims. 
In  these  claims  the  cushion  was  described  as  ^^a  ventilated,  flexible 
cushion,"  "a  flexible  cushion,"  and  "a  ventilated,  flexible,  nonmetallic 
cushion."  These  claims  were  rejected  by  the  examiner  October  27, 
1891,  November  20,  1891,  December  1,  1891,  and  December  19, 
1891,  mainly  upon  reference  to  the  Gtenese  patent,  of  March  18, 
1884.  Upon  appeal  to  the  examiners  in  chief  the  majority  affirmed 
the  action  of  the  examiner,  holding  that  the  Genese  patent  "de- 
scribes its  flexible  cushion  as  elastic  and  as  made  of  rubber,"  and 
that  the  alleged  invention  consisted  merely  in  changing  the  location 
of  the  ventilating  apertures.  The  dissenting  examiner  in  chief 
thought  the  patent  valid,  provided  the  cushion  was  limited  to  felt. 
The  applicant  then  appealed  to  the  commissioner,  and  he  affirmed 
the  decision  of  the  majority  of  the  examiners  in  chief.  The  com- 
missioner, in  his  opinion,  says  that  the  British  (Genese)  patent  of 
1884  "shows  everything  that  is  mentioned  in  the  flrst  claim,"  ex- 
cept that,  "instead  of  the  felt  cushion,"  that  patent  shows  "an 
India-rubber  tube."    He  concludes  as  follows: 

"The  substantial  questions  which  come  np  are  these:    (1)  Does  applicant's 

substitution  of  a  flexible  felt  frame  in  the  place  of  the  old  flexible  metallic 

frame  with  rubber  cushion,  amount  to  invention?    And  ^)  does  the  specific 

mode  of  ventilating  the  felt  frame,  as  compared  with  the  modes  of  ventilation 
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of  the  British  and  Swiss  patents,  amount  to  invention?    It  Is  held  that  hoth 
questions  must  be  answered  in  the  negatiye." 

On  May  18,  1892,  Lamb  filed  a  petition  for  rehearing  of  the  ap- 
peal before  the  commissioner,  and  for  leave  to  file  an  amendment, 
and  on  May  19th  requested  that  his  application  be  amended  as 
follows: 

"The  principal  novel  element  of  the  device  as  described  is  the  rim  or  cushion 
projecting  substantially  at  right  angles  to  the  frame,  constructed  of  felt,  and 
provided  with  apertures  for  the  free  circulation  of  air.  The  presence  of  this 
feature  makes  the  device  light  and  comfortable  to  the  user,  so  that  it  can  be 
worn  without  inconvenience." 

He  also  asked  to  strike  out  the  claims  in  the  application,  and  sub- 
stitute  a  single  claim,  as  follows: 

"An  eye  shield  comprising  lenses  of  transparent  material  inclosed  by  a 
suitable  frame,  and  with  a  strip  or  cushion  of  felt  projecting  substantiaUy  at 
right  angles  to  the  said  frame  or  binding,  and  provided  with  ventilation  aper- 
tures, substantially  as  described." 

The  case  was  thereupon  reopened  by  the  commissioner.  The 
foregoing  amendment,  however,  was  not  acted  upon,  the  examiner 
holding  that  the  case  then  presented  "two  sets  of  claims  in  two 
different  papers,''  and  he  ordered  that  "this  case  should  be  regu- 
larly amended  before  consideration."  In  compliance  with  this  or- 
der the  applicant,  on  June  30,  1892,  filed  an  amendment  canceling 
all  claims  heretofore  existing,  and  substituting  four  new  claims. 
The  first  of  these  claims  described  the  cushion  as  "a  felt  strip  or 
cushion";  the  second,  as  "a  cushion  of  fibrous  material,  pervious  to 
air";  the  third,  as  "a  strip  or  cushion  of  felt  projecting  at  right 
angles  to  the  lenses";  and  the  fourth,  as  "a  cushion  substantially 
as  described."  The  word  "cork"  was  also  stricken  out  from  the 
original  application.  In  a  subsequent  conuuunication  to  Lamb,  un- 
der date  of  July  5,  1892,  the  oflice  said: 

"In  his  report  on  the  petition  to  the  commissioner  in  this  case,  the  examiner 
said:  *♦  ♦  ♦  Since  he  Joins  to  this  petition  an  amendment  to  his  specification 
and  a  new  claim,  ♦  ♦  ♦  a  new  state*  of  facts  might  justify  a  reopening  of 
the  case  by  the  primary  examiner,  under  rule  142.  In  the  new  claim  presented 
by  tfie  applicant  In  connection  with  his  motion,  he  restricts  his  structure  to 
an  eye  shield  having  a  cushion  of  felt.  He  has  heretofore  claimed  broadly 
a  cushion  of  flexible  material.  Such  a  claim  not  having  heretofore  been 
adjudicated  upon,  the  case  might  properly  be  reopened,  "sufficient  cause  being 
shown,"  and  on  the  approval  of  the  commissioner.'  Tlie  commissioner  said  In 
his  decision:  *In  view  of  the  allegations  in  this  report,  the  case  is  reopened 
for  the  consideration  by  the  primary  examiner  of  the  new  claim  applicant 
presents.'  When  applicant  confines  his  new  claims  to  the  subject-matter 
above  referred  to,  they  will  be  considered,  and  no  other  claims  will  be." 

To  this  communication  Lamb  replied  on  July  16,  1892,  as  follows: 

"I  have  to  acknowledge  receipt  of  official  letter  of  July  5,  1892,  and  In 
rehouse  thereto  beg  to  submit  the  following  amendment:  In  claim  %  line  3, 
of  the  last  amendment,  stiike  out  'a  cushion  of  fibrous  material,  pervious  to  air,' 
and  insert  'a  cushion  of  felt.'  Claim  4,  of  the  same  amendment,  strike  out 
'cushioned,'  and  insert  'a  cushion  of  felt.'  These  changes  are  thought  to  be 
in  full  accordance  with  the  examiner's  requirement,  for,  although  it  is  plain 
the  invention  is  not  a  mere  change  of  material,  yet  the  one  essential  element 
of  the  combination  is  the  felt  cushion;  meaning,  of  course,  a  cushion  of  those 
peculiar  qualities  possessed  by  felt    Favorable  action  is  requested.'* 
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The  first  four  claims  of  the  patent  as  finally  issued  are  the  claims 
embodied  in  the  letter  of  June  30,  1892,  as  amended  by  the  letter 
of  July  16, 1892,  and  in  each  of  these  claims  the  cushion  is  restricted 
to  felt  The  adoption  of  this  limitation  is  the  sole  ground  upon 
which  Lamb  obtained  a  reopening  of  his  case  after  it  had  been 
finally  rejected  by  the  commissioner,  and  he  is  bound  thereby  at 
least  with  respect  to  these  claims. 

In  the  early  part  of  September,  1892,  Lamb  appointed  Lange  & 
Roberts,  in  place  of  Cilley,  his  attorneys.  In  a  communication  to 
the  patent  office  dated  September  9,  1892,  Lange  &  Roberts  amended 
the  application  by  the  addition  of  six  new  claims.  They  also  erased 
the  first  two  paragraphs  contained  in  the  conmiunication  of  May 
19,  1892,  already  referred  to.  Subsequently  five  more  claims  were 
allowed.  The  whole  number  of  additional  claims  finally  allowed 
are  numbered  5  to  15^  inclusive,  in  the  patent.  In  three  of  these 
claims  the  cushion  is  not  strictly  limited  to  felt.  In  claim  5  the 
cushion  is  described  as  "of  felt  or  suitable  material,^'  in  claim  6  it  is 
described  as  "of  felt  or  other  suitable  material,"  and  in  claim  10  it 
is  described  as  "of  felt  or  suitable  material."  In  view,  however,  of 
the  history  of  this  patent  in  the  patent  office,  it  seems  to  me  that 
these  additional  words  do  not  enlarge  the  scope  of  these  claims  fur- 
ther than  to  cover  a  cushion  having  the  peculiar  qualities  possessed 
by  felt;  that  is,  a  cushion  of  fibrous  material,  which  is  soft,  flexible, 
and  absorbent,  such  as  felt,  flannel,  and  the  like.  In  one  of  his 
communications  to  the  patent  office  after  the  case  had  been  reopened, 
the  applicant  said:  "The  one  essential  element  of  the  combination 
is  the  felt  cushion;  meaning,  of  course,  a  cushion  of  those  peculiar 
qualities  possessed  by  felt."  This  would  seem  to  be,  under  the  cir- 
cumstances connected  with  the  grant  of  this  patent,  a  fair  and  rea- 
sonable construction  of  the  words  "other  suitable  material."  But, 
whether  this  be  so  or  not,  it  is  clear  to  my  mind  that,  in  view  of 
what  took  place  in  the  patent  office,  the  patentee  is  estopped  from 
claiming  a  rubber  cushion  as  within  his  patent.  The  contest  in 
the  patent  office  centered  around  the  Genese  patent.  That  patent 
described  a  rubber  cushion,  and  Lamb  was  obliged  to  limit  his 
cushion  to  some  material  other  than  rubber,  as  the  sole  condition 
upon  which  the  patent  was  finally  granted.  To  hold  that  the  words 
"or  other  suitable  material"  covered  rubber  would  be  to  say  that 
it  included  the  rubber  cushion  of  the  Genese  patent.  The  interfer- 
ence proceedings  in  the  patent  office  have,  in  my  opinion,  no  bear- 
ing upon  the  question  of  the  scope  and  meaning  of  the  claims  of 
the  patent  as  finally  allowed.  Upon  careful  consideration  of  this 
case,  I  am  satisfied  that  the  Lamb  patent  is  limited  to  a  cushion  of 
felt  or  other  similar  fibrous  material,  and  that  it  is  not  infringed 
by  the  defendants,  who  manufacture  and  sell  an  eye  shield  in  which 
the  cushion  is  composed  entirely  of  India  rubber.  Bill  dismissed, 
with  costs. 
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AMBBICAN  OBDNANCB  CO.  r.  DRIOG8-8BABUBY  GUN  » 
AMMUNITION  CO. 

(Circuit  Court,  D.  Connecticut    February  21,  1900.) 

Patbkts—Ihfringbvent— Breech-Loading  Ordnarob. 

The  Driggs  &  Shroeder  patent.  No.  360J98,  for  breecb-loading  ordnance, 
was  not  anticipated  by  the  Storm  patent.  No.  132J40,  nor  by  the  Pleri 
British  patent,  No.  3,615,  and  describes  a  breechbloclc  mechanism  for  rapid- 
fire  guns  both  novel  and  useful;  also  held  Infringed,  as  to  daim  8,  fe^  a 
gun  constructed  in  accordance  with  the  Driggs-Tasker  patent.  No.  ei3,195c 

This  was  a  suit  in  equity  for  infringement  of  a  patent.  On  final 
hearing.  i 

W.  H.  Singleton,  for  complainant. 

Wilson  &  Wallis  and  Wilkinson  &  Fisher,  for  defendant. 

TOWNSEND,  District  Judge.  Pinal  hearing  on  usual  bill  and 
answer,  raising  questions  of  vsdidity  and  infringement  as  to  the  first 
claim  of  patent  No.  360,798,  issued  April  5, 1887,  to  Driggs  &  Shroe- 
der.   Said  claim  is  as  follows: 

"(1)  In  a  gun  in  which  the  breechblock  first  moves  downward  in  opening, 
and  then  swings  backward  and  downward,  the  combination,  with  the  gun 
breech  provided  with  grooves  in  its  upper  wall,  of  the  pivoted  breechblock.  A, 
provided  on  its  upper  surface  with  bands  or  projections,  a,  a',  adapted  to  fit 
in  said  grooves  and  bold  said  breechblock  firmly  in  place,  and  means  for  moving 
the  breechblock  into  and  out  of  said  grooves,  substantially  as  described." 

There  was  no  patentable  novelty  in  said  downward,  and  backward 
and  downward,  movements  of  the  breechblock,  or  in  the  construction 
and  arrangement  of  cam  mechanism  for  moving  it  in  and  out  of  the 
grooves  of  said  claim.  Defendant  has  copied  these  constructions  in 
its  gun,  which  is  made  according  to  the  specifications  of  the  Driggs^ 
Tasker  patent. 

The  combination  of  the  claim  in  soit  Is  Intended  for  rapid-fire  guns 
weighing,  approximately,  1,000  pounds,  in  which  the  breechblock 
mechanism  must  be  so  organized  as  to  withstand,  when  fired,  a 
strain  of  many  tons  to  the  square  inch.  Tl^e  specification  describes 
the  patented  construction,  and  its  function,  as  follows: 

'^A  represents  the  breechblock,  which  is  provided  on  its  upper  convex  surface 
with  bands  or  projections,  a,  a',  fitting  into  correspondingly  shaped  recesses 
in  the  upper  interior  surface  of  the  gun  breech,  and  extending  downward  be- 
low the  center  line  of  the  chamber.  These  bands  and  their  grooves  firmly  hold 
the  breechblock  in  position,  and  prevent  backward  movement  of  the  same 
dnring  firing." 

Counsel  for  complainant  contends  as  follows:  (1)  That  the  pat- 
ented invention  covers  the  novel  construction  of  "a  breechblock  sup- 
ported by  what  you  may  call  a  horseshoe  bearing  behind  it;  so  that 
from  the  top  of  it  to  a  point  well  below  the  center  of  the  bore  it  was 
supported  against  rearward  motion  by  a  band  in  the  breech  bearing 
against  the  breechblock.'*  (2)  That,  being  confronted  by  the  prob- 
lem of  how  to  get  this  breechblock  down  out  of  the  way  so  as  to  eject 
the  old  and  insert  the  new  cartridge,  the  patentee  ^'organized  a  re- 
.  sistance  by  this  breechblock  which  required  absolutely  no  withdraw- 
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ing,  except  one  equal  in  amount  to  the  thickness  of  the  horseshoe 
that  bore  upon  the  breech  at  its  thickest  point,  and  he  did  that 
by  having  it  of  a  certain  thickness  at  the  top,  and  then  tapering  out 
at  the  curve  on  the  inside,  which  curve  on  the  inside  or  lower  part 
of  the  bearing  surface  finally  met  and  vanished  into  the  curve  on  the 
outside  of  the  bearing  surface  of  this  horseshoe,  ♦  ♦  ♦  whereby 
he  had  this  resistance  of  the  horseshoe  for  the  long  sweep  over  the 
top  and  sides  of  the  breechblock,  and  was  able  to  get  that  breech- 
block out  of  its  bearing,  so  that  it  could  be  tipped  away  by  a  quick 
motion  by  lowering  it,  not  the  whole  length  of  the  horseshoe,  but 
just  the  thickness  of  the  bearing  at  its  thickest  point,"  and  that  this 
organization  was  radically  new.  (3)  That  the  application  of  this 
novel  bearing  involved  "the  capacity  of  multiplying  thos^  bearings, 
and  of  distributing  this  strain  by  any  number  of  curves  and  bai^s 
required." 

To  meet  these  contentions,  counsel  for  defendant  chieflv  relies  on 
the  Mont  Storm  Patent,  No.  132,740,  of  1872,  and  the  Fieri  British 
patent.  No.  3,615,  of  1885.  His  expert  testifies  that  United  States 
Nordenfeldt  patent.  No.  282,008,  of  1883,  "is  more  closely  allied  to  the 
mechanism  shown  and  described  in  the  patent  in  suit  than  perhaps 
any  other  mechanism  of  which  I  am  aware."  The  Storm  patent 
shows  a  musket  with  a  flat-topped  plate,  which  serves  as  a  breech- 
block, and  which  moves  downward,  and  then  swings  backward  in 
opening,  and  means  for  moving  the  breechblock  into  and  out  of  en- 
gagement with  a  "jaw  or  hook"  on  the  top  of  the  breech.  It  does 
not  show  either  the  "convex  surface,"  or  "bands  fitting  into  cor- 
respondingly shaped  recesses  in  the  upper  interior  surface  of  the 
gun  breech,"  of  the  patent  in  suit.  Not  only  is  the  Storm  device  es- 
sentially different  from  the  invention  in  suit,  but  its  inoperativeness 
for  large  guns  is  shown  by  the  unsupported  overhanging  top  hook, 
the  absence  of  all  support  opposite  the  bore  and  at  the  point  of  great- 
est strain,  the  impossibility  of  greater  length  of  support  against  re- 
coil than  that  of  the  downward  unlocking  movement,  and  a  confessed- 
ly impracticable  thumb  lever  to  hold  the  breech  plate  in  its  closed 
position. 

One  of  defendant's  experts  says  that,  if  the  Storm  patent  were  ap- 
plied to  a  breech-loading  gun,  he  should  put  it  last  in  point  of  prac- 
tical value  after  Fieri,  the  patent  in  suit,  and  two  other  patents. 
The  other  expert  admits  that,  to  so  adapt  the  Storm  device  to  a 
rapid-fire  gun  as  to  make  it  operative  and  efficient,' he  "should  think 
it  necessary  to  devise  an  entirely  different  firing  mechanism,  and  to 
provide  more  positive  means  for  holding  the  breechblock  in  its  upper 
or  closed  position,"  and  that  this  would  require  a  little  study. 

Pieri's  British  patent  has  the  same  means  for  moving  and  the  same 
movements  of  breechblock  as  Storm.  Defendant's  counsel  says  that 
it  is  a  "complete  anticipation."  Its  experts  do  not  support  his  con- 
tention. Prof.  Alger  originally,  on  cross-examination,  admitted  that 
the  patent  did  not  warrant  the  curved  side  pieces  shown  in  the  en- 
larged drawing  and  model,  but  that  he  thought  it  would  be  reason- 
able to  infer  that  any  one  making  such  a  gun  would  make  said  pieces 
in  said  shape.    Later  he  testified  as  follows: 

Digitized  by  LjOOQIC 


998  99  FEDERAL.  REPORTBB. 

*'A.  Before  answering  this  question,  I  wish  to  modify  and  add  to  my  answers 
to  your  questions  101,  103,  104, 105,  and  106.  A  further  careful  examination  of 
the  drawings  of  the  Pier!  patent  has  convinced  me  that  the  dotted  lines  in  fig- 
ures 1,  2,  and  3,  and  which  can  be  best  pointed  out  In  figure  2,  being  the  'curved 
line  under  the  letter  *J,'  continued  vertically  upward  towards  the  letter  *Q/ 
are  intended  to  show,  and  do  show,  that  the  cheek  pieces  on  the  sides  of  the 
block  have  the  shape  which  has  been  given  to  them  in  the  model  and  the  large 
drawing  of  the  Fieri  mechanism.  I  was  misled  into  supposing  the  curved  dot- 
ted line  just  under  the  letter  *J'  to  be  the  main  spring  in  the  fired  position,  but, 
after  more  careful  study  of  the  drawings,  I  am  now  convinced  that  they  do 
show  the  form  of  block  illustrated  in  the  model  and  large  drawing.  A  careful 
examination  of  figure  3  shows  the  outline  of  one  of  the  cheek  pieces  in  dotted 
line,  Just  as  it  is  shown  in  the  model." 

Lieut.  Driggs,  the  joint  patentee  of  the  patent  in  suit,  defendant's 
other  expeift,  says: 

"X-Q.  89.  Comparing  the  structure  of  the  Fieri  patent  with  that  of  the 
patent  in  suit,  why  do  you  regard  the  latter  as  of  greater  value  than  the  former? 
A.  The  Fieri  patent  I  do  not  think  is  very  well  suited  for  a  breech  closure, 
for  the  reason  that  I  do  not  think  that  it  is  particularly  strong;  that  Is  to  say, 
that  the  surfaces  engaged  I  do  not  think  would  be  sufficient  to  hold  the  block 
in  place  imder  the  high  pressures  that  are  developed  in  guns."  "RD-Q.  107. 
Please  state  whether,  as  far  as  the  supports  for  the  blocks  against  backward 
pressure  are  concerned,  you  think  the  Driggs-Tasker  design  resembles  most 
the  Fieri  patent  or  the  Driggs  patent  in  suit.  A.  I  don't  see,  how  they  can 
weU  be  compared.  From  the  bands  alone,  the  support  of  the  block  is  nearer 
the  Driggs  patent  in  suit.  In  the  manner  of  supporting  the  bloclv  below  the 
center  of  the  bore,  it  is  nearer  like  the  Fieri  patent;  that  is  to  say,  the  Driggs- 
Tasker  patent.  No.  613,195,  may  be  said  to  have  two  features  in  the  support 
of  the  breechblock,  in  one  of  which  it  is  similar  to  the  Driggs  patent  No. 
360,798,  and  the  other  similar  to  the  Fieri  British  patent.  No.  3,615  of  1885." 

These  admissions  confirm  the  contention  of  complainant  that  the 
Fieri  specifications  and  drawings  are  indefinite  and  misleading;  that 
they  only  show  anticipation  by  the  inferences  of  defendant's  expert 
as  to  what  would  be  reasonable  in  carrying  out  the  inventive  idea; 
that  they  do  not  disclose  any  conception  of  plaintiff's  method  of 
holding  the  block  against  the  action  of  the  discharge;  and  that  the 
Fieri  and  the  patented  constructions  are  so  dissimilar  that  they 
cannot  be  compared.  Fieri  nowhere  shows  the  plaintiff's  corre- 
sponding grooves  and  bands,  or  the  vanishing  horseshoe  curves,  in 
breech  and  block.  The  top  of  his  breech  is  open,  and  therefore  the 
breechblock  has  no  supi)ort  in  the  space  between  the  upper  parts  of 
the  breech.  The  small  vertical  lugs  which  support  the  upper  parts 
of  the  breechblock  above  the  bore  of  the  gun  are  insuflficient  to  resist 
the  tremendous  strain  of  a  discharge,  and  therefore  are  supplement- 
ed by  an  extension  of  the  gun  frame  at  the  bottom.  This  construc- 
tion prevents  the  length  of  the  vertical  supporting  surface  from  being 
greater  than  the  vertical  sliding  motion,  as  is  possible  in  the  patented 
construction. 

Nordenfeldt's  United  States  patent.  No.  282,008,  of  1880,  is  not 
mentioned  by  defendant's  expert  Driggs,  and  is  not  discussed  by  de- 
fendant's counsel  in  his  brief.  Defendant's  expert  Alger,  as  already 
stated,  finds  its  mechanism  closely  allied  to  that  of  the  patent  in 
suit.  But  he  admits  that  Nordenfeldt's  mechanism  controls  the 
movement,  not  of  a  breechblock,  but  of  a  wedge,  and  that  he  used 
"a  breech  recess  slotted  completely  through,  and  with  recoil  sup- 
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ports  behind  the  block,"  instead  of  the  patented  "coverfed-OTer 
grooved  breech  recess  i;vith  the  transverse  grooves  cut  in  it  to  engage 
the  bands  on  the  top  of  the  breechblock."  Nordenfeldt's  complicated 
construction  comprised,  not  the  patented  breechblock  with  a  down- 
ward and  backward  motion,  but  one  which  is  rocked  on  a  pivot  in 
the  arc  of  a  circle,  and  which  has  a  wedge  on  its  back.  When  it  is 
rotated  outwardly  it  withdraws  the  wedge,  and  when  rotated  in- 
wardly it  jams  the  wedge  into  the  breach.  It  is  not  in  the  same  class 
with  Fieri,  Storm,  and  the  patented  invention,  in  construction  or 
motion.  The  wedge  is  not  supported  across  the  top.  The  operation 
of  locking  it  is  a  subsequent  distinct  operation,  with  an  independent 
device.  It  is  difficult  to  see  how  this  complex  arrangement  could 
be  adapted  to  operate  a  two-motion  block.  In  this  connection,  it  is 
significant  that  Nordenfeldt,  in  his  later  British  patent  of  1886,  rec- 
ognized the  disadvantages  of  this  wedge  and  block  contrivance,  and, 
as  defendant's  expert  says,  "shows  a  modification  of  his  breech 
mechanism,  in  which  the  breechblock  is  in  one  piece  instead  of  com- 
pound, and  itself  performs  the  movements  of  the  wedge  of  his  earliest 
construction." 

Has  defendant  appropriated  complainant's  invention?  Defend- 
ant's counsel  says:  "It  is  quite  true  that  there  is,  at  first  inspection, 
a  strong  impression  of  resemblance  between  the  patent  in  suit  and 
the  defendant's  construction."  Defendant's  expert  Alger  admits 
that  he  does  not  find  the  patented  bands  or  projections  anywhere  in 
the  prior  art;  that  their  function  is  to  support  the  breechblock,  when 
in  the  closed  position,  against  the  force  of  the  discharge  of  the  gun, 
and  that  this  same  function  is  subserved  in  defendant's  construction 
of  rib  and  upper  part  of  breechblock.    Later  he  testifies  as  follows: 

"X-Q.  186.  In  view  of  the  detail  examination  of  the  Drlggs-Tasker  breech- 
block, its  construction,  the  correlated  parts  in  the  breech,  and  the  breechblock 
operating  mechanism,  are  you  not  of  opinion  that  this  device  contains  mechan- 
ical equivalents,  in  the  shape  of  duplication  or  substantial  identity  of  parts 
or  mechanical  inversion,  of  the  device  contained  in  the  patent  in  suit?  A.  To 
a  certain  extent  that  is  true,  but  at  the  same  time  I  consider  the  Driggs-Tasker 
breech  mechanism  to  be  an  improvement  over  the  mechanism  shown  In  the 
patent  in  suit,  and  to  be  a  patentable  Improvement." 

There  are  other  admissions  to  the  same  effect.  It  is  unnecessary 
to  discuss  the  differentiation  of  the  two  devices  attempted  by  de- 
fendant's expert.  It  is  not  even  necessary  to  the  determination  of 
the  question  of  infringement  to  give  to  the  claim  the  broad  construc- 
tion to  which  it  is  entitled  by  reason  of  the  novel  and  meritorious 
character  of  the  invention. 

Whether  defendant  has  improved  on  the  patented  construction  by 
providing  the  lower  part  of  the  block  with  additional  bearing  surfaces 
is  immaterial.    As  counsel  for  complainant  says: 

•*There  Is  the  same  convex  hooded  breech,  exteriorly  of  the  same  substantial 
appearance.  Within  this  covered  hooded  breech  there  are  recesses  across  the 
top  and  down  the  sides,  deeper  at  the  middle  of  the  top,  and  then  graduaHy 
diminishing  and  disappearing  at  a  point  littie  below  the  middle  of  the  bore 
of  the  gun.  Within  the  recess  is  a  transverse  bolt  on  which  is  secured  the 
breechblock.  This  breechblock  has,  at  one  or  both  sides,  a  pin  or  stud  entering 
a  cam-shaped  recess  in  the  side  of  the  breech,  so  that,  as  the  block  is  operate^ 
it  is  first  caused  to  move  downward,  and  then  backward  and  downward,  in 
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opening,  and  a  reyerse  action  given  in  closing.  On  tbls  axial  shaft  Is  a  cam 
which  engages  upon  surfaces  on  the  side  of  the  breechblock,  and  causes  it  to 
have  the  morements  stated.  In  both  cases  the  convex  top  of  the  block  is 
provided  with  bands  or  curved  surfaces  following  the  contour  of  the  convex 
top  of  the  block,  such  bands  or  curved  surfaces  fitting  the  corresponding 
grooves  or  recesses  in  the  top  or  sides  of  the  block.  In  both  cases  these  bands 
or  curved  surfaces,  fitting  into  the  corresponding  recesses  of  the  breech,  take 
the  back  pressure,  and  support  the  block  against  the  force  of  the  discharge  of 
the  gun.  In  both  cases  the  peculiar  shape  of  these  bands  or  curved  surfaces 
permit  the  block  to  be  opened  and  closed  by  a  vertical  motion,  which  is  short 
compared  with  the  amount  of  opening  and  closing." 

The  defendant  has  appropriated  substantially  the  construction, 
function,  and  operation  of  complainant's  vanishing  horseshoe  curves, 
with  their  incident  novel  features  of  maximum  resistance,  with 
minimum  withdrawal  and  capacity  of  indefinite  multiplication.  Does 
its  construction  infringe  this  claim?  Whether  the  patentee  used  the 
word  "convex"  in  the  specification  in  the  sense  of  a  double  curvature 
— ^that  is,  curved  like  a  sphere  rather  than  like  a  cylinder — is  not  ma- 
terial on  this  question  of  infringement.  Convexity  is  not  claimed;  it 
is  not  material;  it  is  not  functional.  In  the  specifications  of  the 
Driggs-Schroeder  patent,  No.  378,828,  issued  nine  months  later,  the 
patentees  did  not  use  the  word  "convex,"  but  described  bands  and 
grooves  which  are  convex  in  the  sense  of  being  cun'ed  like  a  cylinder, 
and  said:  "They  are  substantially  the  same  as  those  disclosed  in 
our  above-named  patent."  On  this  point,  Driggs,  the  patentee,  now 
defendant's  expert,  admits  as  follows: 

"X-Q.  87.  Then  the  difference  is  a  difference  of  machining,  workmanship, 
costs,  etc.  ?  A.  Yes.  X-Q.  88.  In  point  of  function  and  operation  the  two  de- 
vices are  similar,  in  so  far  as  it  relates  to  the  motion  of  the  breechblock  and 
the  action  of  the  grooves  and  projections?    A.  Yes." 

He  then  explains  his  reasons  for  said  construction,  and  finally  ad- 
mits as  follows: 

"RD-Q.  101.  Did  this  pecullj^r  shape  of  the  bands  and  the  longitudinaUy 
arched  shape  of  the  block  constitute  a  part  of  the  novel  details  that  you  said 
you  believed  your  patent  covered  after  you  had  discovered  the  existence  of  the 
Storm  and  Fieri  patents,  already  referred  to?  A.  No;  they  did  not.  I  never 
laid  any  particular  stress  on  the  longitudinal  curve.  It  was  made  just  for  the 
same  reason  that  manufacturers  or  designers  put  in  fiUets  or  curves, — simply 
because  they  tend  to  add  a  little  to  the  structural  strength,  or  improve  the  de- 
sign a  little." 

The  argument  of  limitation  by  reason  of  the  file  wrapper  does  not 
affect  the  questions  herein,  because  the  words  added  to  the  claim 
have  no  reference  to  the  novel  construction  infringed  by  defendant. 
The  claim  indicates  the  invention  sought  to  be  protected  with  suf- 
ficient accuracy.  That  it  is  for  a  useful  invention  is  proved  by  the 
history  of  two  guns  manufactured  thereunder,  by  the  subsequent 
Driggs  patents,  and  by  the  admissions  of  Driggs,  the  patentee.  As 
defendant  has  appropriated  complainant's  construction,  it  is  in  no 
position  to  deny  its  utility. 

In  view  of  these  conclusions,  the  strenuous  contention  of  counsel 
for  complainant  that  defendant  is"  estopped  to  deny  the  validity  of 
the  patent  in  suit  by  reason  of  the  action  of  certain  of  its  officers  in 
connection  with  the  assignment  of  said  patent  will  not  be  discussed. 
Let  a  decree  be  entered  for  an  injunction  and  an  accounting: ^^^T^ 
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a>lBtrlct  Oourt,  N.  D.  California.    January  26,  1900.) 

No.  12,020. 

1.  Sbauek— Suit  fob  Wbonoful  Discharge. 

Evidence  held  not  to  sustain  a  libel  by  a  seaman  to  recover  wages,  and 
damages 'on  the  ground  of  his  wrongful  discharge  before  the  expiration  of 
his  term  of  service. 
8.  Same— Part  Performance  of  Contract. 

A  seaman  who  quits  ship  without  legal  canse,  before  expiration  of  time 
for  which  he  shipped,  is  not' entitled  to  recover  as  upon  a  quantum  meruit 
for  services  rendered  in  part  perf (Hmance  of  his  contract. 

This  was  a  suit  by  a  seaman  to  recover  wages,  and  damages  for 
wrongfal  discharge. 

Bert  Schl^singer  and  George  A.  Curtis,  for  libelant. 
Ghas.  A.  Low,  for  respondent 

DE  HAVEN,  District  Judge.  On  the  ISth  of  August,  1899,  the 
libelant  shipped  as  a  boatswain  on  the  bark  Leiderhorn  for  a  voy- 
age from  Hamburg,  Germany,  to  San  Francisco,  Gal.,  and  return  to 
Europe  by  way  of  various  ports.  The  voyage  was  for  a  term  of 
three  years,  and  the  libelant  was  to  be  paid  for  his  services  at  the 
rate  of  four  pounds  per  nionth.  The  libel  alleges  that  while  said 
bark  was  lying  at  San  Francisco,  on  the  9th  of  January  of  the  pres- 
ent year,  the  master,  without  any  cause  therefor,  and  against  the 
will  and  consent  of  the  libelant,  "returned  him  on  shore,  and  would 
not  permit  Jiim  to  perform  the  remainder  of  the  voyage  ♦  ♦  ♦ 
for  which  he  signed."  The  libel  further  alleges  that  there  is  due 
to  the  libelant  the  dum  of  about  ^76  for  services  rendered  on  the 
voyage  from  Hamburg  to  San  Francisco,  and  also  the  amount 
which  he  would  have  earned  if  he  had  been  permitted  to  complete 
the  three-years  voyage;  and  a  decree  is  asked  for  the  recovery  of 
the  wages  already  earned,  "and  to  accrue  for  the  period  of  three 
years,  and  for  costs."  It  will  be  observed  that  the  particular 
ground  upon  which  the  libelant  bases  his  right  to  recover  in  this 
action  is  that  he  has  been  unjustly  discharged  by  the  master.  This 
allegation  is  not  sustained  by  the  evidence.  On  the  contrary,  it  is 
shown  that  the  libelant  left  the  vessel  on  the  9th  of  January,  1900, 
because  he  was  beaten  in  a  fight  which  he  had  with  the  mate  on 
that  day.  In  my  opinion,  the  great  preponderance  of  the  evidence 
points  to  the  fact  that  in  this  matter  the  libelant  was  himself 
the  aggressor;  but,  whether  this  is  so  or  not,  there  is  nothing  in 
the  evidence  which  would  warrant  a  finding  that,  if  the  libelant 
should  return  to  the  ship,  there  would  be  any  danger  of  his  receiv- 
ing bodily  harm  or  improper  treatment  while  on  board,  and  in  the 
discharge  of  the  duties  for  which  he  shipped.  The  master  has  re- 
quested him  to  return  to  duty,  and  this  he  has  refused  to  do.  Up- 
on these  facts,  the  libelant  is  not  entitled  to  recover.  The  libel  will 
be  dismissed;  the  claimant  to  recover  costs. 
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THE  roA  McKAT. 

(District  Court,  D.  Washington,  W.  D*    Februaiy  28^  1900.) 

Sbambn— Right  to  Leave  Ship— Refusal  to  Fubnish  Warm  Room. 

The  refusal  by  the  captain  of  a  vessel  to  furnish  a  warm  room  for  the 
use  of  the  seamen  In  cold  weather,  as  required  by  Act  Dec.  21,  1898  (30 
Stat.  755),  after  complaint  made  to  him,  Is  a  breach  of  the  shipping  articles 
which  Justifies  the  men  in  leaving  the  vessel  before  the  expiration  of  their 
term  of  service,  and  entitles  them  to  recover  wages  for  the  time  served. 

In  Admiralty.    Salt  for  seamen-s  wages.    Decree  for  libelants 

Irwin  &  Bridges,  for  libelants. 
Gorham  &  Gorham,  far  claimant. 

HANFORD,  District  Judge.  I  find,  from  the  pleadings  and  evi- 
dence in  this  case,  that  the  three  libelants  were  lawfully  shipped  as 
seamen  on  the  schooner  Ida  McKay,  for  a  voyage  from  San  Francisco 
to  Gray's  Harbor,  thence  to  the  Hawaiian  Islands,  and  return  to  San 
Francisco,  and  proceeded  on  said  voyage  from  San  Francisco  to  Aber- 
deen, on  Gray's  Harbor,  and  until  the  arrival  of  the  vessel  at  Aber- 
deen they  performed  their  duties  faithfully.  I  find,  also,  that  the 
vessel  failed  to  provide  a  safe  and  warm  room  for  use  of  the  seamen 
on  said  voyage,  which  began  in  the  season  of  cold  weather;  and  after 
arrival  at  Aberdeen  the  libelants  made  complaint  to  the  captain  of 
the  lack  of  a  heating  stove  in  the  forecastle,  and  that  their  clothing 
and  bedding  were  wet,  and  they  were  cold.  When  this  complaint  was 
made,  the  act  of  congress  of  December  21,  1898  (30  Stat.  75o),  had 
gone  into  effect,  which  act,  among  other  provisions,  contains  an 
amendment  of  section  4572,  Rev.  St.,  so  as  to  positively  require  every 
vessel  in  the  foreign  and  domestic  trade  to  provide  a  safe  and  warm 
room  for  use  of  seamen  in  cold  weather.  Therefore,  aside  from  con- 
siderations of  humanity,  the  libelants  were  justified  by  the  laws  of 
the  country  in  complaining  of  the  discomfort  which  they  suffered; 
but,  instead  of  observing  his  duty  in  the  matter,  the  captain  positively 
refused  to  give  any  heed  to  their  complaint.  The  only  excuse  offered 
for  his  conduct  is  that  formerly  there  had  been  a  stove  in  the  fore- 
castle, and,  as  he  had  not  inspected  the  forecastle  since  August  of  the 
preceding  year,  he  did  not  know  that  it  was  not  still  there;  but  the 
court  can  have  no  patience  with  a  pretense  on  the  part  of  the  captain 
of  a  ship  that  he  does  not  know  how  his  vessel  is  furnished  or  equipped 
for  a  voyage,  and  that  the  lack  of  suitable  furnishing  was  not  known 
to  him  after  he  had  been  told  of  it,  because,  from  sheer  obstinacy, 
he  failed  to  investigate.  The  next  morning  after  making  their  com- 
plaint to  the  captain,  the  libelants  showed  their  resentment  of  the 
contemptuous  treatment  which  they  had  received  by  refusing  to  turn 
to,  and  thereafter,  by  the  captain's  orders,  their  meals  were  sto^^ed. 
They  remained  with  the  vessel  several  days,  but  finally  were  obliged 
to  leave  her,  or  submit  to  the  alternative  of  performing  the  voyage 
without  the  comfort  of  a  warm  room  in  which  to  live,  which  they 
were  entitled  to  under  the  law. 

Under  the  circumstances,  I  consider  that  it  would  be  unjust  and 
oppressive  to  decree  a  forfeiture  of  wages  which  the  libelants  earned 
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Vj  faithful  service.  This  case  differs  from  The  A.  M.  Baxter  p.  C.) 
93  Fed.  479,  in  the  important  particular  that  the  libelants  in  this  case 
did  complain  to  the  captain  of  the  lack  of  proper  heating  apparatus 
before  they  refused  to  continue  in  the  service  of  the  vessel;  and  I 
hold  that  in  this  case  the  captain  is  blameworthy,  and  that  the  first 
violation  of  the  contract  contained  in  the  shipping  articles  was  on 
his  i)art.  A  decree  will  be  entered  in  favor  of  the  libelants  for  the 
amount  of  their  wages  at  the  contract  rate,  from  February  11  to 
March  3,  1899,  both  days  inclusive,  and  for  costs. 


MEMORANDUM  DECISIONS. 


OIMIOTTI  UNHAIRING  CO.  v.  AMERICAN  UNHAIRING  MACH.  CO. 
SAME  V.  MISCHKE.  (Circuit  Court  of  Appeals,  Second  Circuit.  January  25, 
1900.)  Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Motions  to  remand  both  causes  to  the  circuit  court  in 
order  to  enable  that  court  to  entertain  motion  for  rehearing.  See  98  Fed.  297. 
Henry  Schreiber,  for  the  motion.  Louis  C.  Raegener,  opposed.  Before  WAL- 
LACE, LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  Such  an  order  as  that  prayed  for  cannot  be  made  on  the 
application  of  the  parties  or  either  of  them.  The  court  below  alone  can  make 
the  request,    Roemer  v.  Simon,  91  U.  S.  149,  23  L.  Ed.  2C7. 


DEXTER  V.  KELLAS.  (Circuit  Court  of  Appeals,  Second  Circuit  Jan- 
uary 30,  1900.)  No.  98.  In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  Sumner  B.  Styles,  for  plaintilT  in 
error.  Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges.  No 
opinion.    Order  affirmed  in  open  court 


FONG  CHONG  PAN  v.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Ninth 
Circuit  February  5,  1900.)  No.  585.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California.  E.  J.  Banning,  Asst 
U.  S.  Atty.    Dismissed  pursuant  to  subdivision  1  of  the  sixteenth  rule. 


GERMAN  SAVINGS  &  LOAN  SOC.  et  al.  v.  NORTHWEST  GENERAL 
ELECTRIC  CO.  (Circuit  Court  of  Appeals,  Ninth  Circuit.  January  8,  1900.) 
No.  446.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon.  Milton  W.  Smith,  for  appellants.  Ralph  B.  Moody,  for  appellee. 
Dismissed  pursuant  to  stipulation  of  counseL 


THE  HOWARD  CARROLL.  (Circuit  Court  of  Appeals,  Second  Circuit 
March  14,  1900.)  No.  89.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.    Robt  D.  Benedict,  for  appel- 
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lant    Wilhelmns  Mynderse,  for  appellee.    B^ore  WAIXACE,   liACOMBBp. 
and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  We  have  carefully  examined  the  record  in  this  cause*  anil 
have  reached  the  conclusion  that  the  decree  of  the  district  court  be  affirmed^ 
with  interest  and  costs. 


ILLINOIS  CENT.  R.  CX).  T.  BOUSLOG.  (Circuit  Court  of  Appeals,  Fifth 
Circuit.  March  5,  1900.)  No.  853.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana.  Girault  Farrer,  for  plain- 
tiff In  error.  Chas.  S.  Rice,  A.  B.  Billings,  and  R.  B.  Montgomery,  for  defend- 
ant in  error.    Before  PARDEE  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.    The  judgment  of  the  circuit  court  in  this  case  is  affirmed. 


THE  LADY  WIMETT.  (Clrctdt  Court  of  Appeals,  Second  Circuit  January 
24,  1900.)  No.  59.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  New  York.  John  W.  Ingraham,  for  appellant.  Geo. 
S.  Potter,  for  appellee.  Before  WALLACE.  LACOMBB,  and  SHIPMAN,  Cir- 
cuit Judges.  No  opinion.  Decree  affirmed,  with  costs,  on  opinion  of  court 
below.    92  Fed.  399. 


LAPPIN  BRAKE-SHOE  CO.  T.  CORNING  BRAKE-SHOE  CO.  (Circuit 
Court  of  Appeals,  Second  Circuit.  March  14,  1900.)  No.  115.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York. 
J.  D.  Gallagher,  for  appellant  Edmund  Westmore,  for  appellee.  Before 
WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges.  No  opinion.  De- 
cree affirmed,  with  costs,  on  opinion  below.    94  Fed.  162. 


LAWRENCE  v.  GRAND  RAPIDS  SAV.  BANK.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  November  15,  1899.)  No.  702.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Michigan.  N.  A.  Fletcher^ 
for  plaintiff  in  error.  WiUard  A.  K!eeney,  for  defendant  in  error.  No  opinion 
Affirmed.    • 


LEDOUX  T.  FORRESTER  et  aL  (Circuit  Court  of  Appeals,  Ninth  Circuit. 
January  8,  1900.)  No.  5G8.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  District  of  Washington.  W.  B.  Hey- 
burn,  Littleton  Price,  E.  M.  Heybum,  and  L.  A.  Doherty,  for  appellant  Al- 
bert Allen,  for  appellees.  Dismissed  pursuant  to  stipulation  of  counseL  See 
(C.  C.)  94  Fed.  600. 


MACY  et  aL  v.  PERRY.  (Circuit  Court  of  Appeals,  Second  Circuit.  Feb- 
ruary 6,  1900.)  No.  603.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Frederick  M.  Brown,  for  appellant. 
J.  Parker  Kirlin,  for  appellees.  Before  WALLACE,  LACOMBE,  and  SHIP- 
MAN,  Circuit  Judges. 

PER  CURIAM.  We  are  satisfied  with  the  decision  of  the  court  below,  and 
concur  in  the  opinion  of  the  district  judge  (91  Fed.  671)  in  respect  to  all  the 
questions  presented  by  the  assignments  of  error  of  the  appellant  The  deci- 
sion is  therefore  affirmed,  with  interest  and  costs. 


Digitized  by 


Google 


MEMORANDUM   DECISIOKS.  1005 


THE  MBLROSm  JONES  Y.  OOILYIE.  (Oircnlt  Oonrt  of  Appeals,  Sixfb 
Circuit.  Noyemb^r  16^  1809.)  No.  730.  Appeal  from  the  District  Ck>nrt  of 
the  United  States  for  the  Eastern  District  of  Michigan.  F.  S,  Masten,  for 
appellant    Jolui  H.  Gofl,  for  appellees.    No  opinion.    Affirmed. 


MINOR  V.  JONES.  (Circuit  Court  of  Appeals^  Sixth  Circuit  November 
15,  1809.)  No.  713.  Appeal  ftrom  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio.  J.  R.  Shindel,  for  appellant  H.  P.  Lloyd,  for 
appellee.    No  opinion.    Beyersed. 


NEW  ENGLAND  R.  CO.  ▼.  CONROY.  (Circuit  (3ourt  of  Appeals,  First 
Circuit)  Question  of  law  certified  to  the  supreme  court  of  the  United  States. 
See  20  Sup.  Ct  85,  AdT.  a  U.  S.  85,  44  L.  Ed.  — w 


PATTON  et  ux.  y.  CLARK  et  al.  (Circuit  (3ourt  of  Appeals,  Sixth  Circuit. 
December  4,  1890.)  No.  718.  Appeal  from  the  (circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee.  Before  TAFT,  LURTON,  and 
DAY,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  was  a  bill  filed  by  the  trustee  to  enforce  a 
mortgage  on  realty  in  Tennessee,  made  to  secure  a  note  executed  to  the  Jarvis- 
Conklin  Mortgage  Trust  Company,  a  foreign  corporation,  which  had  not  com- 
plied with  the  Tennessee  statute  prohibiting  foreign  corporations  from  doing 
business  within  the  state  before  registering  their  charters.  The  note  pur- 
ported to  be  made  at  Kansas  Cnty,  Mo.,  the  place  of  the  principal  office  of  the 
Jarvis-Conklin  Mortgage  Trust  (Company,  which  was  a  corporation  of  the 
state  of  Missouri,  and  was  payable  at  Kansas  City.  This  note  was  indorsed 
without  recourse,  before  maturity,  for  value,  and  without  notice  of  any  in- 
firmities, to  the  complainant  below,  John  W.  Claris.  The  defenses  are  sub- 
stantially those  presented  by  the  case  of  Hamilton  r.  Fowler  (C.  C.  A.)  00 
Fed.  18,  and  Was  submitted  upon  the  argument  made  in  that  case.  The  case 
is  governed  by  the  opinion  in  that  case  this  day  ffied,  and  is,  upon  the  author- 
ity of  that  decision,  affirmed,  with  costs. 


THE  PHCBNICIA.  (Circuit  Court  of  Appeals,  Second  Circuit  March  14, 
1000.)  No.  66.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  Everett  P.  Wheeler,  for  appellant  Harring- 
ton Putnam  and  Wilhelmus  Mynderse,  for  appellee.  Before  WALLACE,  LA- 
COMBE,  and  SHIPMAN,  Circuit  Judges.  No  opinion.  Decree  affirmed,  with 
interest  and  costs,  on  opinion  below.    00  Fed.  116. 


SCHNBLLER  r.  NEW  ORLEANS  &  N.  B.  R.  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  March  5,  1900.)  No.  702.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  ot  Louisiana.  J.  J.  Prowell  and 
Carroll  &  Carroll,  for  plalntilT  in  error.  H.  H.  Hall,  for  defendant  in  error. 
Before  PARDEE  and  SHELBY,  CTlrcult  Judges. 

PER  CURIAM.  The  Judgment  of  the  circuit  court  In  this  cause  is  af- 
firmed. 
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STANDRIDGB  et  al.  v.  SUPRBIM  LODGE  ORDER  OP  GOLDEN  CHAIN. 
(Circuit  Court  of  Appeals,  Fifth  Circuit  January  80,  1900.)  No.  907.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Georgia.    Dociseted  and  dismissed  pursuant  to  the  sixteenth  rule. 


TENNESSEE  COAL,  IRON  &  RAILROAD  CO.  T.  PIERCE.  PIERCE  v. 
TENNESSEE  COAL,  IRON  &  RAILROAD  CO.  (Circuit  Court  of  Appeals, 
Fifth  Circuit.  Fehruary  13,  1900.)  No.  846.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Alabama.  W.  A.  Percy  and 
W.  I.  Grubb,  for  Tennessee  Coal,  Iron  &  Raikoad  Co.  W.  A.  Gunter,  for 
Pierce.    Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  case  has  heretofore  been  before  this  court  (52  U.  S.  App. 
355,  26  C.  C.  A.  632,  81  Fed.  814),  and  before  the  supreme  court  of  the  United 
States  (173  U.  S.  1, 19  Sup.  Ct.  336,  43  L.  Ed.  591),  and  the  main  propositions  of 
law  inyolved,  including  the  rule  of  damages,  have  been  condusively  settled.  On 
the  last  trial  in  the  circuit  court  the  trial  judge  made  rulings  on  both  sides, 
which  are  here  made  the  basis  of  51  assigned  errors.  Forty-five  of  them  re- 
late to  instructions  to  the  jury,  given  and  refused.  It  is  unnecessary  to  pass 
specifically  upon  these  rulings,  and  we  only  observe  in  relation  thereto  that, 
if  they  were  erroneous,  there  was  practically  a  compensation  of  errors, 
for  none  of  them  seem  to  have  misled  the  jury  from  the  law  and  facts  of 
the  case.  The  general  charge  given  by  the  trial  judge  appears  to  be  full, 
and  to  cover  the  law  of  the  case,  and  the  verdict  of  the  jury  does  substantial 
justice  between  the  parties.  No  useful  purpose  will  be  subserved  by  a  pro- 
longation of  the  litigation.  The  judgment  of  the  circuit  court  is  affirmed  on 
both  writs,  and  the  costs  will  be  apportioned  accordingly. 


TEXAS  &  P.  RT.  CO.  r.  REISS  et  aL  (Circuit  Court  of  Appeals,  Second 
Circuit.  March  16,  1900.)  No.  150.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Rush  Taggart,  for  plain- 
tiir  in  error.  Treadwell  Cleveland,  for  defendants  in  error.  Before  WAL- 
LACE and  SHIPMAN,  Circuit  Judges.  No  opinion^  Judgment  affirmed  od 
the  opinion  in  the  former  appeal.    98  Fed.  533. 


TULLIS  V.  LAKE  ERIE  &  W.  R.  CO.  (Circuit  Court  of  Appeals,  Seventh 
Circuit.)  Questions  of  law  certified  to  the  supreme  court  of  the  United 
States.    See  20  Sup.  Ct  136,  Adv.  S.  U.  S.  136.  44  L.  Ed.  — ,  175  U.  S.  348. 


UNITED  STATES  V.  DALLES  MILITARY  ROAD  CO.  et  al.  (Circuit 
f  K»urt  of  Appeals,  Ninth  Circuit.  February  14,  1900.)  No.  434.  Appeal  from 
»iie  Circuit  Court  of  the  United  States  for  the  District  of  Oregon-  John  H. 
Hall,  U.  8.  Atty.  Huntington  &  Wilson,  G.  G.  Gammons,  R.  B.  Lamson, 
Rarin  &  Ward,  Seneca  Smith,  J.  K.  Kelly,  Richard  Nixon,  Chester  V.  'Dolph, 
Carey  &,  Mays,  and  P.  Tillinghast,  for  appellees.    Dismissed. 
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In  re  VIBTOR  et  al.  (Circuit  Court  of  Appeals,  Second  Circuit  March  13, 
1900.)  No.  131.  Petition  to  Review  Order  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Sidney  H.  Stuart,  for  peti- 
tioner. Alex.  Blumensteil,  for  respondent  Before  WALLACE,  LACOMBE, 
and  SHIPMAN,  Circuit  Judges.  No  opinion.  Order  modified  in  open  court 
See  38  C.  C.  A.  701,  97  Fed.  969. 


WESTBNPBLDBR  ▼.  GREEN  et  al.  (Circuit  Court  of  Appeals,  Ninth  Olr- 
cult  January  8,  1900.)  No.  423.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon.  Dismissed  upon  consent  of  counsel 
for  appellant  See  (C.  O.)  76  Fed.  925;  (C.  C.)  78  Fed.  892;  31  C.  0.  A.  596^ 
87  Fed.  1006;  33  C.  C.  A.  689.  91  Fed.  1006. 


WESTERN  RY.  OF  ALABAMA  V.  LAW.  (Circuit  Ctourt  of  Appeals,  Fifth 
Circuit.  February  12,  1900.)  No.  854.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Georgia.  Geo.  P.  Harrison,  for 
plaintiff  In  error.  Hoke  Smith,  for  defendant  hi  error.  Dismissed  on  stipula- 
tion of  counsel.    See  (C.  a)  91  Fed.  817. 


JfiKD  07  Casbs  m  Vol.  90. 
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